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CURRENT TOPICS. 


HE Indiana Legislature at the last session author- 
ized the governor to appoint an insurance com- 
mission, to act with the attorney-general and the 
State auditor, in codifying the present laws of in- 
surance and preparing a draft of a new law cover- 
ing the subject. The governor accordingly ap- 
pointed Mr. John A. Finch, of Indianapolis, the 
same gentleman, if we mistake not, who once gave 
some vigorous and lively views of the business of 
insurance at a convention of insurers in the city of 
New York some years ago. The commission have 
under consideration the following questions: I. 
What is necessary to give the public accurate in- 
formation concerning the standing of companies 
from without the State seeking to do business in In- 
diana? Ii. How should such companies be brought 
within the process of the couris of the State? III. 
Upon what basis should such companies be taxed, 
if taxed at all? To whom shall taxes be paid — the 
treasurer of State, or to treasurers of the counties 
where premiums are collected? IV. Supposing 
such a law to be constitutional, is it desirable on 
any account, or equitable to adopt what is known as 
the reciprocal or retaliatory law ? And the commis- 
sion has solicited answers from the principal insur- 
ance companies to the following inquiries: 1. Should 
a retiring policy-holder have a cash surrender value 
secured to him? 2. Should the reserve on the pol- 
icy of aretiring policy-holder be applied to pur- 
chasing paid-up insurance, or to extending time of 
his policy at its face value? 3. Should any pro- 
vision be made for ascertaining the additional value 
a tontine policy may have at lapse over an ordinary 
life policy? 4. What State has most fairly met this 
subject according to your experience? 5. Could a 
non-forfeiture law be in the alternative, to apply 
only in case no other and equivalent agreement is 
made between the policy-holder and the company ? 
6. Can you submit the form of a non-forfeiture law 
which will embody your views ? 


Vout. 21.— No. 1. 





An Indiana newspaper calls attention to a recent 
decision of the Supreme Court of that State, hold- 
ing that an indictment simply alleging that the ac- 
cused had ‘‘sold a gill” of intoxicating liquor, was 
insufficient, under a law prohibiting the sale of such 
liquors in quantities less than a quart. The court 
said: ‘‘In selling a quart or a barrel, the accused 
would sell a gill, and yet be guilty of no violation 
of law.” The Indianapolis Herald pronounces this 
‘the silliest opinion ever entered on the records of 
a court since the curse of law came into the earth 
with sin and death.” The editor argues, that on 
the like reasoning, if a man says he bought a gill 
of molasses, he must be understood as meaning that 
he bought a quart, unless he negatives that infer- 
ence; and if he says he walked a mile yesterday, he 
must be understood to have walked ten miles unless 
he expressly says he did not. And the editor adds: 
‘* What a precious institution a court is that must 
have a language of its own, utterly unlike the lan- 
guage of the people who give it business, pay its 
judges, and bear its follies!” But what would be- 
come of the rights of citizens if courts did not 
have a language of theirown? The basis of this 
decision, which seems so absurd to this editor, is 
very simple to lawyers. It is not unreasonable to 
demand, where the citizen’s liberty and reputation 
are at stake, that the accusation against him shall 
be stated in unambiguous language, leaving nothing 
to inference, and taking nothing for granted. The 
gravamen of the offense in question is the selling in 
quantities less than a quart, and although a gill is 
less than a quart, yet the bare allegation of the sale 
of a gill does not necessarily negative the possibility 
that a quart was sold. If the purchaser of a quart 
should swear that he bought a gill, he would tech- 
nically be telling the truth. It is pretty hard for 
the editors of newspapers, particularly political 
newspapers, to appreciate the importance of strict 
accuracy of statement, but the law lays great stress 
on this point. 


Last week we gave an article on Chattel Mort- 
gages on Stocks in Trade. This topic is also 
treated by Mr. Jones, the author of the well-known 
treatise on Mortgages, in the current number of the 
Southern Law Review, in which the writer takes very 
radical ground. He says of the New York decis- 
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ions, compiled by our contributor, holding that 
the mortgagor’s possession with power of disposal is 
conclusively fraudulent, ‘‘they have very little in 
them to deserve commendation.” In spite of that, 
as the New York Daily Register remarks, they are 
‘* substantially followed in Illinois, Minnesota, Mis- 
souri, Nebraska, New Hampshire, Ohio, Tennessee 
and Texas, Virginia, and Wisconsin. In Indiana 
the rule is still more strict.” The latest decision 
in our State, we believe, is Southard v. Pinckney, 5 
Abb. N. C. 184. On the other hand, the courts of 
Alabama, Georgia, Iowa, Kentucky, Maine, Mary- 
land, Massachusetts, Michigan, Mississippi, New 
Jersey, North Carolina and Rhode Island have pro- 
nounced that the mortgagor’s possession, with power 
of disposal, is only prima facie evidence of fraud. 
In this equal numerical division, the Federal Supreme 
Court incline the scale to the New York side. Mr. 
Jones concludes: “That the doctrine of absolute 
fraud arising ina mortgage of merchandise from 
the mortgagor’s retaining possession, with a power 
of disposal in the usual course of trade, is not sup- 
ported by any preponderance of authority; that it 
is contrary to sound principles of jurisprudence; 
that it has no reason for its existence, derived from 
general observation and experience; that it is con- 
trary to sound policy; and that the qualifications 
of the doctrine made by leading courts have in large 
measure destroyed its force, and are indicative that 
these courts wish themselves well rid of the whole 
of it, and soon will be.” Don’t be too sure of that, 
Mr. Jones. There are things in the law a thousand 
times more absurd than this, of which we have made 
long and loud complaints, but which the courts are 
just as far as ever from correcting. Stare decisis is 
an obstinate beast. Legislation alone will correct 
such things. And we are not nearly so sure as Mr. 
Jones is that the New York doctrine iswrong. The 
contrary would certainly be a very unsafe doctrine 
for vendors, although it might be beneficial to weak 
purchasers. Mr. Herman, in his treatise on Chattel 
Mortgages, adopts the New York doctrine, and 
gives good reasons for his preference. 


We have received a letter from a gentleman down 
in Texas, by the name of Blanc, censuring us for 
invading sacred things in our comments on the 
Coppers burial case in New York, and calling usa 
‘‘bigot ” and a ‘‘ very little pigmy.”” We cannot 
conceive what Mr. means by ‘‘ bigot,” unless he 
accepts the definition given by a colored gentleman 
in the south, who said that another gentleman of his 
race was a ‘‘ bigoted nigger,” and when asked by 
his master if he knew what ‘‘bigoted” meant, 
replied that a ‘‘ bigoted nigger was one who knew 
too much for one nigger and not enough for two.” 
We can assure Mr. that we would censure the 
priests of any sect who should act like those in the 
Coppers matter. This is not a religious or sectarian 
matter. If a minister breaks the law, he must 
be punished or corrected, just like a man out of 
orders, and no matter what sect he belongs to. 
We regret to notice that such a stickler for 





reverence to sacred things as Mr. , should 
write God with a small ‘‘g” dla Mr. John Mor- 
ley, and also that he writes the plural of pigmy, 
“pigmy’s.” Gigantic Mr. , pray contain your- 
self, and write no more impudent and illiterate 
letters to editors, for they don’t likethem. Mr. q 
however, emits a gleam of sense by renewing his 
subscription and paying for it. We could stand a 
great many more such letters if the writers would 
do likewise. 


Subject to correction from our Texas subscriber 
above mentioned, we would call attention to the 
exemption of ecclesiastical property from taxation. 
Our statute, like the statutes of many other States, 
exempt from taxation ‘‘every building for public 
worship * * * and the lots on which such 
buildings are situate.” Under this provision it has 
been the practice in some localities to exempt par- 
sonages, owned by religious societies, and situated 
on adjoining or other lots. In answer to an inquiry 
from Oswego in regard to the legality of this prac- 
tice, our State Assessor, James A. Briggs, makes the 
following very sensible reply : 

‘¢ This does not exempt a dwelling-house standing 
by the side of a church, altho’ the society owns the 
land. Suppose a church society should buy a lot 150x 
150 feet, put up a church for public worship occu- 
pying 100 feet front of the lot by 150 feet deep, and 
adjoining it should put a fine store 50x100 feet, 
would the store be exempt from taxation because the 
society claimed it was on the church lot? I have 
yet seen but one building on a lot. The parsonage 
belonging to Grace church and adjoinging it on 
Broadway, New York city, is assessed at $80,000. 
The parsonage of the marble Methodist church on 
Fourth avenue, whose walls on one side are the walls 
of the church, is assessed at $18,000. The parson- 
age of the catholic bishop is assessed at some $50,- 
000. Your assessors have obeyed the law in assess- 
ing the parsonages in Oswego. Your common coun- 
cil or supervisors have no more right to relieve the 
parsonages of taxes than they have the Doolittle 
House or the house of George B. Sloan; and it is 
very much easier for the members of one of your 
religious societies to pay the taxes on a parsonage 
than it is for some widow that has a little home, or 
some honest, industrious fellow whose wife or child 
has been sick for months, to raise money for the tax 
bills. I hope soon all church property will be made 
subject to taxation and thus we shall settle all dis- 
pute.” 


A man down in Tennessee is trying to re-instate 
the institution of slavery there, and owing to the 
popular misconstruction of rights and remedies, has 
seemed to have met with some indorsement from the 
courts. Brimingham was indicted for forcibly 
carrying away Julia Brimingham, a person of color 
and of African descent, with the intent that she 
should be held in Lauderdale county, Tennessee, as 
a slave; and for enticing, persuading and inducing 
Julia to go to a place in said county with the intent 
that she should be then and there held as a slave. 
This indictment was drawn under section 5525 of 
the Revised Statutes, which is as follows: ‘‘ Every 
person who kidnaps or carries away any other per- 
son, with the intent that such other person be sold 
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into involuntary servitude, or held as a slave, or who 
entices, persuades or induces any other person to go 
on board any vessel, or to any other place with the 
intent that he may be made or held as a slave, or 
sent out of the country to be so made or held, or 
who in any way knowingly aids in causing any other 
person to be held, sold, or carried away to be held 
or sold as a slave, shall be punished by a fine of not 
less than five hundred nor more than five thousana 
dollars, or by imprisonment of not more than five 
years, or by both.” Judge Hammond decided that 
this act of Congress did not apply to the case of a 
man pretending to own a slave in Tennesseé, where 
slavery is unknown. The indictment was based 
upon a misapprehension of this act of Congress, 
which was enacted to prevent the kidnapping of col- 
ored people and carrying them out of the country 
to be sold into slavery. Whether the Civil Rights 
bill or any other act of Congress can be made to 
apply, is a question which was not before the United 
States Court, and was not decided. The Memphis 
Avalanche says: 

‘*The Constitution and laws of Tennessee fully 
protected the two girls against any restraint of their 
liberty and any wrongful deprivation of their rights 
to the wages of labor. They had the same law to 
redress their grievances as other citizenshad. Their 
remedies were unobstructed and ample, the Constitu- 
tion, laws and practices in Tennessee being in har- 
mony with the Thirteenth Amendment to the Con- 
stitution of the United States abolishing slavery. 
No Federal legislation or Federal court is needed in 
Tennessee to enforce a full recognition of the laws 
against slavery. These girls seem only to have been 
too stupid to invoke the protection of the law, and 
when their neighbors finally commenced legal pro- 
ceedings they began in the wrong place and in an 
illegal mode. There is no end of courts and reme- 
dies for them, but like other people they must be 
confined to the remedies appropriate to their case.” 





NOTES OF CASES. 


N Darland v. Taylor, lowa Supreme Court, De- 
cember 6th, 1879, 4 Northw. Rep. 100, the ques- 
tion of symbolical delivery of a gift was decided. 
The plaintiff's intestate held certain notes against 
the defendant, her grandson. One night, three 
weeks before her death, feeling sick, and that she 
was liable to die at any time, and fearing that she 
might die leaving the notes behind her, she got up 
and destroyed them. She afterward, and during 
her last sickness and shortly before her death, re- 
peatedly declared that she did not wish that defend- 
ant should have to pay them after her death. Held, 
a valid gift, pro causa mortis, unrevoked by her recov- 
ery and survival for three weeks after the night 
when she destroyed the notes, and effectuated by a 
symbolical delivery. In Garrigan v. Auden, 10 
Johns. 292, a father bought a ticket in a lottery, 
which he declared he gave to his daughter, and 
wrote her name upon it. After the ticket had drawn 
a prize he declared that he had given the ticket to 
his child and that the prize money was hers. This 
was held sufficient to authorize a jury to infer all 
the formality requisite to a valid gift, and that the 





title to the money was complete and vested in the 
daughter. In Gardner v. Gardner, 22 Wend. 526, a 
debt contracted by the wife was held to be dis- 
charged as a gift, causa mortis, by the husband’s 
destroying the bond, the evidence of the debt, and 
declaring that the money was hers. In Hillebrantv. 
Brewer, 6 Tex. 45, where the father branded certain 
cattle in his son’s name, and recorded the brand, it 
was held sufficient to establish a symbolical deliv- 
ery. In Blasdel v. Locke, 52 N. H. 238, A depos- 
ited a sum of money in a savings bank in the name 
of B, who was her niece, intending that it should 
be a gift to B, but retained the deposit-book in her 
own possession until her death. During her last 
sickness, A for the first time informed B of the gift. 
On a bill in chancery, brought by the administrator 
of A against B and the bank to recover the deposit, it 
was held that the deposit created a trust in the bank 
in favor of B, and that upon information of what 
had been done being conveyed by A to B, and ac- 
ceptance by B, her title to the money became abso- 
lute, although there was no delivery of the deposit- 
book. In Ellis v. Secor, 31 Mich. 185; 8. C., 18 Am. 
Rep. 178, on a slate by the bedside of E., who was 
found dead, was, in her writing, and signed by her, 
the following: ‘‘I wish Dr. L. to take possession of 
all, both personal, real, and mixed. I am so sick I 
believe I shall die; look in valise.” In a valise was 
found a memorandum written by her, directing Dr. 
L. to take all of her property. Held, a valid gift, 
causa mortis, of personal property. See, also, note 
to same case, 18 Am. Rep. 184, and note to Sheedy 
v. Roach, 26 id. 684. 


In Johnson v. Union Insurance Co., Massachusetts 
Supreme Court, October, 1879, the plaintiff pro- 
cured insurance with defendant on his stock in trade 
and personal property as follows: ‘* $900 on three 
billiard tables, balls, and cues; $500 on bar and 
saloon fixtures, furniture and pictures; $100 on 
stock in trade, chiefly liquors and cigars, including 
glass and other ware contained in frame building, 
known as the Franklin billiard hall, situate on 
Franklin street, Quincy Adams, Mass.” The policy 
contained this condition: ‘‘And in case any gun- 
powder or other article subject to legal restriction 
shall be kept in quantities greater than the law al- 
lows, or in a manner different from that prescribed 
by law,” ‘this policy is to be null and void.” The 
billiard and liquor business was carried on for gain 
on the premises mentioned as one business. The 
plaintiff was not licensed to keep billiard tables, 
which license is required by statute when billiard 
tables are kept for gain. Held, that this case was 
governed by the decision in Kelly v. Home Ins. Co., 
97 Mass. 288. The keeping of the billiard tables 
for hire and of the liquors for sale being carried on 
as one business, and the policy being illegal as to 
the former, the whole contract is void. 


The Kelly case above cited held that a policy of 
insurance on intoxicating liquors is void, if they are 


kept by the assured for illegal sale. This is on the 
principle that the law will not give effect to a con- 
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tract made to protect a traffic which it has prohib- 
ited. This principle would apply to this contract 
without reference to the condition above quoted, 
for judged. by the maxim, noscitur a sociis, the bil- 
liard tables would hardly come within that provis- 
ion. As to the severability of the contract: in 
Moore v. Virginia Fire and Marine Ins. Co., 28 Gratt. 
508; S. C., 26 Am. Rep. 373, a policy of fire insur- 
ance provided that all fraud or attempt at fraud, or 
false swearing, on the part of the insured, should 
forfeit all claim under the policy; the policy insured 
$2,000 on buildings, $1,000 on machinery and fix- 
tures, and $2,000 on stock of grain, etc.; a loss 
having occurred, the assured, in his sworn proofs of 
loss, made a false and fraudulent statement as to the 
stock of grain, etc., but not as to the other subjects 
of insurance: held, that the entire policy was for- 
feited. In Plath v. Minnesota Farmers’ Mutual Fire 
Ins. Association, 23 Minn. 479; S. C., 23 Am. Rep. 
697, it was held that when the consideration for a 
policy of insurance against fire is single, and the 
amount insured a gross sum, the contract is entire, 
although the sum insured is apportioned among 
several specific articles of the property covered, and 
a breach of condition as to one item avoids the 
whole policy. But in Merrill v. Agricultural Ins. 
0o., 73 N. Y. 452; 8. C., 29 Am. Rep. , a pol- 
icy insured fourteen distinct classes of property, 
some real and some personal, separately valued at a 
gross sum. The policy contained a warranty against 
incumbrances. There were outstanding mortgages 
on the real estate. The whole property was con- 
sumed. In an action on the policy, held, that the 
loss was severable, and the insured might recover 
for the personalty, there being nothing in the cir- 
cumstances to indicate any different intention on 
the part of the insured. In the principal case, 
however, the principle goes deeper, and derives its 
sanction from motives of public policy, rather than 
from mere construction of contract. 
> 


TWENT Y-EIGHTH AMERICAN REPORTS. 


IP\HIS volume of 852 pages contains selections from 

19 volumes of State Reports, namely: 55 and 
56 Alabama; 52 California; 85 Illinois; 60 and 61 
Indiana; 68 Maine; 47 Maryland; 125 Massachu- 
setts; 54 Mississippi; 12 Nevada; 72 New York; 
79 North Carolina; 8 South Carolina; 1 and 2 Texas 
Court App.; 43 and 44 Wisconsin; and 50 Vermont. 
Several of these volumes are the current ones, while 
in other States the volumes have been issued of 
late with such unusual rapidity to make up the ar- 
rears, as for example in Alabama, Indiana, and 
Texas, that the reporter has been unable to embrace 
them all as yet, but hopes to overtake them in a 
few months, after which the American Reports will 
be but little later in the market than the State re- 
ports from which they are compiled. 

The present volume contains elaborate notes upon 
the following subjects: action for assault not sus- 
pended until criminal prosecution; action for law- 
ful act maliciously performed on one’s own Tand; 





arrest procured by fraudulently inducing defendant 
within the State; eminent domain — municipal 
license to construct horse railway in a street; estop- 
pel of married women; parol evidence to explain 
contracts; guaranty — letter of credit; negligence, 
injury to lower tenement by occupant of upper; bur- 
den of proof of contributory negligence; imputable 
negligence; attestation of will; and less extended 
notes on the following subjects: liability of owner 
for act of trespassing animals; animals ‘‘running at 
large ;”’ liability of passenger carrier for robbery of 
passenger by third persons; for baggage in passen- 
ger’s care in sleeping car; composition agreement 
not under seal; power of corporations to hold shares 
in other companies; criminal assault — administer- 
ing poison; lotteries; idem sonans ; fixtures-—ma- 
nure; fraudulent conveyances; insurance — meas- 
ure of damages fixed by statute, stipulation for 
different measure; occupancy ; interest on unliqui- 
dated damages; mandamus at suit of private per- 
son to compel performance of public duty; National 
bank — action in State court to recover excessive in- 
terest from; negotiable instruments— waiver of 
protest; alteration ; delay in presenting check, with- 
drawal of funds; registration of deed — when ef- 
fectual as notice; statute of limitations — payment 
by one partner; will — devise for life with power of 
disposal; ‘‘ children’ — posthumous. 

The volume is prepared by Irving Browne, the 
new editor, with the exception of the cases from 
Maine, the selection and preparation of which was 
the last editorial work of the late Isaac Grant 
Thompson, the originator and late editor of the se- 
ries. The new editor states in his announcement that 
he would have declined the difficult task of suc- 
ceeding Mr. Thompson, were it not for his familiar- 
ity with the system and plan of Mr. Thompson, and 
the practical experience derived from having ed- 
ited three volumes of the series under Mr. Thomp- 
son’s supervision. This volume contains an excel- 
lent portrait on steel of Mr. Thompson, and a me- 
morial of him by Mr. Brown, which is substantially 
the same as appeared in this JourRNAL, vol. 20, p. 181. 
The volume in mechanical execution is the best of 
the series, and is a very comely book. The new edi- 
tor has closely followed the plan of the preceding 
volumes. We observe no change except that he has 
added an index of the pages at which the selections 
from the several States respectively commence. 
This is not the place to pronounce upon the com- 
parative merits of this volume and its predecessors. 
In point of the importance and interest of the se- 
lections it may be permitted us here to say that it 
seems about equal to its predecessors, and it con- 
tains about the average amount of annotation and 
the usual references. Many of the more striking 
cases have been mentioned contemporancously in 
these columns. Instead of reviewing the cases, we 
propose, for the present, at least, only to give our 
readers a brief account of the system and method 
of Mr. Thompson in this series, as he was an inno- 
vator in the science of reporting, who revolution- 
ized the system of his own State, and created the 
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system which has given this series its fame and its 
success. 

First.— Srxection. As this is the first, so it is 
the most important duty of such a reporter. A 
portion of this duty is very simple, as it consists in 
leaving out cases of practice, those involving mere 
questions of fact, those arising on local statutes, and 
those of distinctively local interest. It is necessary 
however to include cases involving novel and gen- 
eral questions of practice, such for example as the 
effect of the involuntary separation of a jury by 
reason of a fire, as in the present volume, at page 
407. Cases respecting the great general statutes of 
frauds, limitations, usury, civil damage, etc., must 
be included, as well as many cases of statutory con- 
struction, and those involving constitutional ques- 
tions. A liberal selection is made on the great sub- 
jects of Agency, Carriers, Contracts, Corporations, 
Criminal Law, Damages, Divorce, Evidence, Fraud, 
Insurance, Master and Servant, Negligence, Negotia- 
ble Instruments, Partnership, Slander and Libel, etc. 
The great subject of Wills has to be dealt with 
sparingly, as most of the cases depend on peculiar 
and intricate facts. No case, even on these topics, 
is embraced, unless it discusses the points involved, 
and its treatment is careful and intelligent. Again, 
no case is embraced, unless it is likely to be of au- 
thority in its own State. Therefore most cases pro- 
nounced by a divided court, or at least where there 
is a considerable division, are eschewed. All ‘‘ one 
judge ” cases are avoided, ¢. e., those pronounced by 
a majority of one, as they are never likely to have 
much weight at home, much less abroad. On an 
important question a dissent of two in a court of 
six or seven is not regarded sufficient to exclude the 
case. The reporter is studious to take in all cases 
on points which have been differently decided in 
the various States. There is hardly a volume of 
this series, therefore, which does not contain con- 
flicting decisions on the same point. Of course 
every novel case of importance is included. Occa- 
sionally the excessive length of a case necessitates 
its exclusion. To make the selection, each volume 
of State reports is examined several times, and the 
list is gradually weeded out upon the foregoing 
principles, until it is thought that it embraces every 
case of real value and general interest. 

Second.— PREPARATION. If the reader of the 
American Reports thinks there is not much labor 
involved in the preparation of the cases, he is quite 
mistaken. The following are the main details of 
this dufy: 1. The head-notes are re-written, except 
where they are judicial, and even then the reporter 
is frequently vain enough to think he can improve 
the expression. The two main features of Mr. 
Thompson’s head-notes are their conciseness and 
their pregnancy with the facts. Mr. Thompson be- 
lieved that the head-note should never state mere 
legal discussion or reasoning leading up to the de- 
cision, and should always state or involve the facts, 
which give color and individuality to every case. 
He rarely found a head-note which he could not 
make more concise — there is only one reporter in 





the country upon whom he did not improve in this 
regard, and him he thought too concise because of 
occasional omissions of influential facts. In head- 
notes to statutory or constitutional cases, instead of 
a general reference to the statute or constitution, 
the substance is generally given, except in the in- 
stances of well-known and universal provisions. 2. 
The statement of facts is entirely re-written. This 
is perhaps the most important detail of the prepara- 
tion, in which the power of compression is exercised 
to great advantage. If the opinion concisely, con- 
secutively, and intelligibly states the facts, that state- 
ment is adopted, without repeating it as is the prac- 
tice of too many reporters; but unless the judicial 
statement has these three characteristics, the re- 
porter makes his own. All unimportant names, dates, 
and amounts, all repetitions, and all prolix state- 
ments of pleadings, are omitted. The saving of 
space in the statements is very great. 8. The points 
of counsel, at least of the unsuccessful counsel, 
with their citations, are given, where they are of 
importance or not covered by the opinion; and 
when included are re-stated and usually much con- 
densed, omitting all detailed argument, at the same 
time giving enough for the purposes of general refer- 
ence. 4, All unimportant and immaterial parts of the 
opinion are omitted, the omissions being noted in 
brackets. The omission includes all minor points, and 
most obiter remarks, and is governed by rules similar 
to those which regulate the selection of the cases. 
5. With every case are given references to the last 
case on the same subject in the preceding volumes, 
and thus the history of the subject can readily be 
traced through the series. Generally it is intended 
in these references to state whether the decision re- 
ferred to is to the like or the contrary effect. 6. 
The proof-reading is a considerable labor. After 
the first reading and correction by copy in the 
printing house, the editor reads every word, in 
‘‘ galleys,” whether set up from his manuscript or 
from the printed opinions. Every reference, whether 
in arguments, opinions, notes, or references, is then 
verified at the State Library, and this necessitates an 
enormous amount of correction. The verifier inserts 
the titles of all cases referred to simply by volume, 
as is the bad habit of some judges, as for example 
in Georgia. After the second correction the print- 
ers compare again with copy, lest ‘‘ heterophemy ” 
should have played any pranks. Then the revising 
proof-reader goes over it, in pages, and finally the 
editor gives it a parting but lingering glance, mind- 
ful of the total depravity of types. This writer 
once knew Mr. Thompson to walk to the State Li- 
brary, half a mile distant, on a hot day, to satisfy 
himself whether it was the English Judge Parke or 
Park, who was intended to be referred to in Parsons 
on Contracts, and was rewarded for his pains by find- 
ing the reference mistaken. The editor enforces 
his own system of punctuation and reference to re- 
ports, which at least has the merit of being self- 
consistent. 7. The compilation of the various 
tables and indexes is no trifling task. The main 
index and the table of cases overruled, doubted, 
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and denied are always prepared by the editor. This 
we believe is an outline of the work involved in the 
preparation. 

Third, — ANNOTATION. The execution of this final 
duty is not the least important, and has given to 
this series no small part of its reputation and its 
value. The scientific plan of annotation is undoubt- 
edly to limit the note to the exact point decided ; 
but it has been found desirable to extend it to a 
concise general treatment of the general subject. 
The patrons of the American Reports have thus 
frequently been enabled, as they have told the edi- 
tor, to construct a pretty good brief from an 
‘*American” note. In preparing these notes the 
editor aims at several things not usual in notes, 
namely: to embrace recent decisions on the point in 
question in the Supreme Court of the United States, 
which are not comprehended in this series; the like 
in the British courts; and the like in the different 
State courts of last resort, reported in the few vol- 
umes issued later than those embraced in the partic- 
ular volume of the American, rather fully when it is 
thought unnecessary to give the case in full on reach- 
ing it in its order, and by concise reference or brief 
quotation when the contrary is thought best. This 
system gives in an American note ‘‘the very latest 
words of Dr. Baxter” on the particular topic. Not 
only does the annotator thus anticipate, but where 
in the course of years a subject has assumed im- 
portance, or has been variously adjudged, he retraces 
its history in the like manner. He aims at giving 


liberal quotations from opinions that are authorita- 
tive either by reason of the reputation of the court 


or from their intrinsic ability, or both. If the 
principal case is well supported, he arrays its allies; 
if of doubtful authority, he marshals its opponents. 
He criticises the judicial treatment of cited authori- 
ties in the principal case, when he deems it neces- 
sary or desirable. He endeavors to afford a clue to 
the holding of every State and country on the 
mooted point. And frequently he gives reference 
to or quotations from the approved text-writers. 
The editor’s aim is to make these notes of the ut- 
most practical value to practitioners to whom the 
reports and text-books in question are not easily 
accessible. He personally examines every case to 
which he refers, in the original report, never rely- 
ing for a moment on digests or text-books. As this 
series is now in its 29th volume, of course the duty 
of annotation is much more difficult than formerly, 
and its difficulty is constantly increasing. The in- 
dex of notes, in the Digest of the first 24 volumes, 
covers 11 pages, and the last four volumes published 
are more copiously annotated than any four of their 
predecessors. 

Now that Mr. Thompson is no more with us, it 
may be of interest to the patrons of the American 
Reports to know that he considered the 25th vol- 
ume the best in point of annotation, and the 26th 
the best in point of general interest. The volumes 
must necessarily vary somewhat in interest and in 
capability of annotation, but the editor endeavors 
to make each as nearly on a par with the preceding 





volumes as circumstances will permit. The AMERI- 
can Reports ought to be the best series of law re- 
ports in the world, not only on account of its great 
scope, its variety, and its unhackneyed freshness, 
but also because the editor necessarily has the ad- 
vantage of the labors of the other reporters with- 
out in any respect copying them, and at the same 
time the series bears the impress of a single mind. 


——_.—_—_—— 


OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK. 


II. 


HE year 1664, as it marks the close of the politi- 

cal and juridical systems of the Dutch and the 

introduction of English law, is one of the important 
dates in the history of New York jurisprudence. 

The preceding paper was intended to outline the 
situation of New Netherland at the date of the Eng- 
lish occupation, in order that we might more readily 
perceive the conditions under which English jurispru- 
dence made its advent into New York. 

The introduction of foreign law into a country ac- 
quired by conquest is always a matter of difficulty. 
(See 1 Bentham’s Works, 180-184.) But, by reason of cer- 
tain empirical generalizations — unfortunately too cur- 
rent—the introduction of English law into English 
possessions acquired under the Romanized rules re- 
lating to discovered countries, is not less difficult. 

When Charles II. designed uniting his American 
possessions which stretched along the Atlantic sea- 
bord, he resorted to the pretense that the Dutch in 
New Netherland had usurped a jurisdiction within the 
territorial limits of the Crown Colonies. (See Ogilby’s 
America, London ed., Anno 1671.) With the view to 
the reduction of New Netherland he granted it by 
patent to his brother, the Duke of York, whose emis- 
saries carried the design into execution. The particu- 
lars of the English occupation of New Netherland are 
familiar through the popular histories. The pretense 
of King Charles and his advisers has given rise to the 
famous dispute: whether, for juridical purposes, New 
York is to be deemed an English possession solely by 
the right of conquest from the Dutch, or an English 
possession by reason of an earlier English title result- 
ing under the law of occupancy as interpreted by Eu- 
ropean nations. The answer to this controversy may 
be said to determine the relation that New York 
originally bore to the jurisprudence of the common 
law. 

Without affirming that New York was acquired by 
England through conquest from the Dutch, we may 
first consider the doctrines of the jurisprudence of 
the common law which relate to extra-territorial com- 
mon law; or to the introduction of English law into the 
outlying dominions of the Crown. These familiar 
doctrines—as they are of the first importance in 
countries where the domestic jurisprudence is insepar- 
ably linked with other lands and peoples existing un- 
der different conditions — will bear frequent examina- 
tion. The doctrines, propositions, or juridical theo- 
ries in question, are by Blackstone and his followers 
substantially formulated as follows: In those Christ- 
ian countries acquired by England through conquest 
or cession, the ancient laws of the conquered remain 
in force until abrogated or until they are changed by 
competent authority; and the common law of Eng- 
land as such has no allowance or authority there. On 
‘the other hand, all the English laws then in being — 
which are the birth-right of every subject — are imme- 
diately in force in those uninhabited countries discov- 
ered and planted by English subjects. (1 Stephens’ 
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Com., p. 102; 1 Broom, 119; 1 Blacks. Com. 107; 1 
Burges’ Com. on Col. and Foreign Law, xxxi.) 

It is plain that the English commentators contra- 
distinguish the modes in which English Jaws have been 
transplanted and put in force beyond the ancient 
boundaries of English jurisdiction. The first mode is 
conceded to be in the way of express legislation, and 
it needs no comment, for it is a doctrine common to 
the juridical writers of all nations, that the conquering 
sovereign has, by the law of nature as well as by the 
law of nations, the power to abrogate the ancient laws 
of the conquered, or to continue them until abro- 
gated. To deny that the conqueror may legislate 
anew in a manner consistent with its own national ex- 
istence would be a novel proposition. (Grotius de J. 
B. et P.) The second of these modes may be termed 
by way of sign to the idea, the colonial introduction 
theory. It is with this theory that the jurisprudence 
of this State is commonly thought to be most con- 
cerned. 

It is first observable that most of the commentators 
on English law state the colonial introduction theory 
vaguely and with many limitations. Biackstone, for 
instance, has said it must be understood with very 
many and very great restrictions. (Com. 107.) The 
questions naturally arise in most minds, is this juridi- 
cal theory true, even in its most restricted sense? Is 
it not amere fiction ad captandum vulgus, first invented 
as a political dogma and afterwards intended to sum up 
the consequences of other causes than those on which 
they pretend to base it? Or to put the question differ- 
ently, if this theory is true in any sense, is it not in 
that sense only in which it was true that the seisin 
to feed contingent uses by a scintillu juris was in nubi- 
bus, in mare, in terra, or in custodid legis, or, perhaps, 
in gremio magistratuum ? 

For the present, not adverting to the statement that 
English laws are the birthright of every subject who 
voluntarily chooses to convey himself into a newly dis- 
covered plantation, let us first examine whether or not 
the laws of England are immediately in force in once 
uninhabited countries—discovered and peopled by Eng- 
lishmen. In order to consider this question with ac- 
curacy, we must have regard to the restricted sense in 
which the proposition, or theory, is uttered. It is con- 
ceded that not all the laws of England are immedi- 
ately in force in such new settlements; the artificial 
refinements and distinctions incidental to the property 
of a great and commercial people, the laws of police 
and revenue (such, especially, as are enforced by pen- 
alties), the mode of maintenance for the established 
clergy, the jurisdiction of spiritual courts, and a mul- 
titude of other provisions, are said not to be suited to 
the colonists’ condition, and, therefore, not to be in 
force. (1 Blacks. Com. 107; 2 Mer. 143.) Even as thus 
narrowed we find the theory subjected by its friends 
to further pruning, for they say, what English laws 
shall be admitted and what rejected (in the new col- 
ony), at what times, and under what restrictions must, 
in case of dispute, be decided in the first instance by 
their own provincial judicature, subject to the revis- 
ion and control of the King in Council. (1 Kerr’s 
Blacks. 81.) Thus we perceive the theory is again lim- 
ited to colonies which have reached the stage of a ju- 
dicial establishment and that it does not contem- 
plate a colony without a judicature. Now colo- 
nial judicatories are inseparably connected with in- 
stituted colonial governments, the powers of which 
are defined and regulated by the canons of English 
constitutional law. The commissions of the colonial 
judges (formerly in every instance in English colonies) 
commanded them to administer justice on the English 
plan and in conformity to the laws of England. This® 
command would appear almost equivalent to an ex- 
press enactment by the sovereign, that the colonial 
jurisprudence should be founded on the laws of Eng- 





land. Where the colonial judge had obeyed his in- 
structions, such English laws as he had set were in force 
by virtue of judicial legislation to that end, and not as 
a consequence of the conditions stated in the proposi- 
tion of the commentators. 

That some English laws are not immediately in force 
in new colonies settled by Englishmen may be ascer- 
tained from the following comment by Justice Story: 
“The proposition is full of vagueness and perplexity ; 
for it must still remain a question of intrinsic difficulty 
to say what laws are or are not applicable to their (the 
colonists) situation. * * * It is not, perhaps, easy 
to settle what parts of the English laws are or are not 
in force in any such colony until either by usage or 
judicial determination they have been recognized as 
of absolute force.” This single comment enables us 
to detect the fallacies which underlie this celebrated 
theory; for it leads us to observe the distinction be- 
tween mere rules of positive morality (which are not 
peculiar to any nation, but which are always in force 
among the civilized in all situations), and positive laws. 
(See the allusion to natural law, Showers’ Par. Ca. 31.) 
The sovereign’s command, that the colonial judge shall 
have recourse to the principles of English jurispru- 
dence, is not a law in the exact meaning of the term; 
but when the judge has obeyed the command he 
has set, by way of judicial legislation, a colonial 
law fashioned on the preéxisting law of England. This 
judge-made-colonial-law is,in a philosophic sense, law of 
foreign original, i. e., of foreign original as contra-dis- 
tinguished from a law of domestic or colonial growth. 
When English laws have been thus reproduced in 
a recognized legislative mode, they owe their force to 
their emanation from the sovereign through a dele- 
gated minister of government, and not to the premises 
on which the theory in question is based. If this class 
of colonial laws are embraced by the theorists in their 
proposition, it is to this extent fallacious. 

We next observe that the commentators, adopting 
the figurative language of the early reporters, say, 
“that if an uninhabited country be discovered and 
planted by English subjects, all the English laws then 
in being which are the birthright of every subject, are 
immediately there in force.’’ The term “ birthright ’’ 
is, of course, a figure of speech, but it is not felicitous; 
for if taken literally those English subjects — born at 
atime of martial law, or in a period of revolution and 
anarchy — would transport to the colonies as their 
birthright few laws of great benefit, or few laws in 
accord with the higher principles of English jurispru- 
dence. If, however, this term is used to express what 
English laws ought to be when at their highest perfec- 
tion, then is it synonymous with the revealed law of 
God—a construction which might cause the colonies 
to altogether reject the English law, and thus overturn 
the theory. 

We again perceive that this theory cannot be uni- 
versally true, for not all uninhabited countries discov- 
ered and planted by British subjects are ipso facto 
English possessions; the acts of discovery and posses- 
sion must be technical and receive the official sanction 
of government before such new countries are annexed 
to the Crown. (1 Phillimore’s Int. Law, ccoxxv1.) We 
have already ascertained that the theory is limited to 
Colonies possessing a Colonial judicature, and neces- 
sarily, therefore, a Colonial government with constitu- 
tions which restrict both judicature and governments 
to common-law powers. (Ante, p. 328.) Now, in all 
English colonies possessing Colonial establishments, the 
common law of England was transplanted and imposed 
by the Colonial constitutions which resided either in 
charters or in the Royal commissions to the Colonial 
governors and legislators. 

It remains to examine the truth of this theory or 
proposition when applied to a community of Erglish 
who have voluntarily emigrated beyond the jurisdic- 
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tion of England and have settled ina newly-discovered 
and uninhabited country not yet annexed to the 
Crown and possessed of no determinate government. 
In such a country are all the English laws immediately 
in force which are the birth-right of every English 
subject? 

As it, as yet, requires some positive act to establish 
English laws in a country not subject to England, nor 
within its jurisdiction, it would seem that the com- 
mentators (if their theory embraced such a colony), 
have, in their general statement, confused the law of 
England with the jus naturale or gentium of the class- 
ical jurists. It is jus gentium et naturale which is at 
ence in force in an English colony not yet under a 
government, and not the law of England. There 
is a ready confirmation of this statement in the ancient 
case of Dutton v. Howell (Shower’s Par. Cas., p. 31; 
temp. Car. II.): ‘“‘ yet he, defendant must show he hath 
pursued the rules of law in that place (Barbadoes); or 
in case of no positive laws, the rules of natural equity ; 
for either the common law, or new instituted laws or 
natural equity, must be the rule in those places.’’ 
Here no exclusive virtue was preferred for the common 
law ;* it was left to later ingenuity to devise this cele- 
brated theory. 

When the colonial introduction theory has been 
narrowed to its exact import, it means little more than 
that the laws of England are to be the criterion of Col- 
onial laws established in English colonies when an- 
nexed to the Crown. As thus understood its inter- 
pretation is, that Colonial political superiors must (bya 
species of constitutional limitation) establish English 
laws in English colonies. In this sense the theory 
does not conflict with the principle of general jurispru- 
dence, that all laws must be set in one of the ascer- 
tained legislative modes by competent political supe- 
riors. In such a restricted sense the theory in question 
is not far from the truth; but in the popular accepta- 
tion it is false in a general way. It would have us 
attribute to a scholastic fiction, or to a self-acting 
medium, that condition of colonial law which is in fact 
a result of positive legislation only. In Bogurdus v, 
Trinity Church (4 Pai. 178), the chancellor, speaking of 
the theory in question, says it is a natural presumption 
and it is therefore adopted asa rule of law, that upon 
the settlement of a new country by a colony from 
another country, especially when the colonists continue 
subject to the same government,t+ that they carry with 
them the general laws of the mother country. If this 
theory is nothing but a presumption it is surely rebut- 
ted by the facts and principles stated. 

It may, however, be urged that it is impossible to 
trace to positive legislative enactment those parts of 
the common law which were in force in New York be- 
fore April, 1775. But how then did the framers of the 
first State Constitution distinguish those parts of the 
common law in force from those parts not in force in 
the Province of New York? Their language (sec. 13, 
Const. 1777), indicates that there was a way of deter- 
mining the difference. (See Jackson v. Gilchrist, 15 
Johns. 115.) This way was the science of general juris- 
prudence which determines a law from that which is 
not a law. The legislature, the judiciary, and the 
Colonial Constitutions of the Province had set the 
Colonial laws and fashioned them on the pre-exist- 
ing laws of England. The State Constitution of 
1777 refers to those positive colonial laws which pro- 
ceeded from political superiors — king, legislature and 
judge—to political inferiors. Otherwise the State 
Constitution must have left it to succeeding judges to 





* Care must be taken to distinguish torts committed out 
of England, but punishable in England when jurisdiction* 
is acquired, from this attempt to impose English laws on 
countries beyond English jurisdiction. 

+ The italics are the writer's. 


determine, not what was the law of the Province, but 
what ought, in the light of reason, to have been such 
law. 

True it is, that the courts of this State occasionally 
presume, in the absence of proof, that certain English 
laws, because they were suited to colonial condition, 
were in force in the Province of New York. But in 
all such cases it was open to the courts to have refused 
to take cognizance of quasi colonial law; the evidence 
of its actual establishment being insufficient: and 
in all probability, this was the course contemplated 
by the framers of the first Constitution ; they designed 
to leave omitted cases to the State Legislature, and not 
to the judiciary. 

The precise fashion in which English laws have 
been transplanted to distant colonies can be most 
clearly ascertained through the historic method. It 
is possible to trace the whole body of colonial jurispru- 
dence from the primitive act of the first Colonial gov- 
ernor, who in the beginning was often sole legislator 
and conservator of the peace. His commission directed 
him to establish colonial laws as agreeable and con. 
sonant to the laws of England ‘‘as the condition 
of our subjects’’ admitted. The commission there- 
fore transplanted at least the outline of English juris- 
prudence. When the colony advanced to the dig- 
nity of a local Legislature on the English plan, the acts 
of such Legislature must “not be repugnant, but con- 
formable as near as may be, to the laws of England.” 
Thenceforth the colonial laws which emanated from 
either of the sources last indicated, are clearly dis- 
cernible, and there is no occasion to attribute them 
to the reason stated in the colonial introduction 
theory. 

It must be conceded that those colonial laws which 
flowed from that subordinate legislative source — the 
judiciary — were (as all case-made laws are) ex post 
facto in character. The exact proportion of such laws 
to the promulged* colonial laws can be ascertained 
only by careful investigation and comparison. But if 
the colonial introduction theory were true, even in 
the sense indicated by Justice Story, all the common 
law in force in the English colonies must have been 
determined (i. e. set) by the colonial judiciary; as we 
cannot conceive of laws not known, it is not necessary 
to consider the theory as referring to such as were not 
known. (Ante, p. 327.) But the history of colonial leg- 
islation demonstrates that the great bulk of the Eng- 
lish common law, which at a given time prevails ina 
colony, has been introduced in the way of direct legis- 
lation; + and it is in the open disregard of this fact 
that the theory in question is most faulty and baneful 
in its consequences. Even the restricted interpreta- 
tion of Justice Story magnifies unduly the importance 
of judicial legislation ¢ to colonial law. 

It is plainly apparent that tue colonial introduction 
theory confuses the occasion of colonial laws with their 
sources. The reason why the common law is trans- 
planted to the colonies is undoubtedly its suitability to 
the English when living together in distant colonies, 
connected by ties of State with England. But to say 
that the common law of England is immediately in 
force in English colonies because it is the birth-right 
of every English subject, is to elevate a political aph- 
orism to the dignity of a juridical theory. 

It is difficult to comprehend how the commen- 
tators could have formulated a proposition so inex- 
act and faulty as the one we are considering; for the 
cases on which it is supposed to have been built are 





* Statutes, ordinances, etc. 

+ By direct legislation is meant that law which is set by 
the sovereign or some subject political superior as a law, 
and not as the ground of a judicial decision. 

+ Here neither equity nor ratio decidendi are referred to. 
(vide post). 
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like most cases, very insufficient foundations for the 
broad and general statements of the theory. Justice 
Blackstone’s arrangement of this theory, as stated in 
his celebrated commentaries, is in all probability 
founded on the opinion reported in 2 Peere Williams’ 
Reports, at page 75. The master of the rolls stated (so 
says the reporter) that it was decided by the King in 
council, on an appeal from the foreign plantations: 
‘*(1) That if there be a new and uninhabited country 
found out by British subjects, as the law is the birth- 
right of every subject, so wherever they go, they carry 
their laws with them, and therefore such new-found 
country is to be governed by the laws of England.’’ Now 
a decision {by the King in council (as this body con- 
stituted the supreme government of English colonies), 
was an evactment that thenceforth the laws of Eng- 
land should be the laws of that colony concerned in 
the appeal. It is highly probable that the decision 
referred to by the master of the rolls was only one of 
aseries of like adjudications to the same effect. 

It is more than probable that a critical and compe- 
tent examination of the English reports, of a date 
earlier than Blackstone’s time, will prove that the 
theory in question was developed from highly figura- 
tive dicta, always attractive to the judges of the mid- 
dle period of English common law. The cases reported, 
if notrelating to questions of the pleading of foreign 
or colonial law, involve, most generally, presumptions 
that the colonial law was identical with the lex fori. 

But as already noticed, not all the early adjudica- 
tions on this subject conform to the colonial introduc- 
tion theory. In the case of Daws v. Pindar (27 Car. 
2; 2 Mod. 75; 8. C., 1 Free. 175; 8. C., 3 Keb. 26), the 
court is supposed to have said, ‘‘ that in all islands and 
places extra 4 (quatuor) maria”’ though they are parts 
of the King’s dominions, yet they are not governed by 
the laws of England, unless it were so appointed by 
act of Parliament. It will be noticed that this case 
attributes the extra-territorial common law to positive 
legislation and makes no refined distinction in this 
respect between countries acquired by conquest and 
countries acquired by occupation. 

Justice Blackstone, who may be termed the leading 
exponent of the colonial introduction theory, evi- 
dently did not attempt to apply it to practice; for he 
states that the American plantations were acquired by 
conquest from the natives, and as a consequence that 
the common law was introduced there by competent 
legislation of the conquerors. This idea that the plan- 
tations in America were acquired by conquest is prob- 
ably founded on the case of Smith v. Brown (Salk. 666; 
decided in 1706), where it was said that Virginia was 
acquired by conquest. It remained for Justice Mar- 
shall to point out that the term conquest had a limited 
and technical significance, and that it was not applica- 
ble to the expulsion of the nomadic tribes who were 
first found inhabiting the American forests; for they 
were not sovereign in the European sense and the 
term conquest presupposed a subverted sovereignty in 
the modern meaning. (8 Wheat. 573; 16 Pet. 409.) 
Judge Sharswood takes some pains to contradict Jus- 
tice Blackstone’s statement on this point, but only 
with the design to account for the introduction of 
English law on the colonial theory. (Sharswood’s 
Black. Com. I, 107, note.) 

The courts of this State have adopted the colonial 
introduction theory more on the faith of the commenta- 
tor’s exposition of it than on its own intrinsic merits. 
Take, for example, the case of Meyers v. Gemmel 
(10 Barb. 541); the court held that the English doc- 
trine concerning easements in ancient lights had not 
been brought here by the colonists, as it was totally 
unsuited to the condition of a new country where 
light was so abundant and dwellings so few. The deci- 
sion proceeds on the fiction that the common law was, 
or was not, brought over by the colonists, when it evi- 





dently meant that there was no proof that this partic- 
ular rule had obtained before the Revolution. If a 
contrary precedent had been ‘found in the colonial 
court records, the court adopting the set language of 
the theory would have then held that this particular 
rule had been brought over by the colonists, and that 
it was therefore part of the common law of the Prov- 
ince, in 1775; whereas the true reason that it was part 
of the common law of the province would be its ex- 
press establishment by judicial legislation, or in the 
improperly legislative mode. 

There is, however, a more difficult aspect of the the- 
ory stated, namely, that where the courts presume, as 
in De Ruyter v. St. Peter’s Church (3 Barb. Ch. 119), 
that the English colonists brought over particular 
rules—even in the absence of colonial precedents—be- 
cause on some principles of general utility such rules 
were adapted to the colonial situation. Here the State 
courts presume that the particular rule would have 
been adopted by the colonists had the occasion arisen. 
It is evident that this last class of cases proceeds on 
the assumption that certain parts of the English com- 
mon Jaw ought to have been adopted as colonial law, 
and not on the fact that such parts were so adopted. 
To follow this theory into the metaphysical labyrinth 
of judicial speculation has not been contemplated, 
and we must therefore abandon it with the single 
remark, that in the absence of proof that a par- 
ticular English law prevailed in the Colonies, it would 
have been competent for the State courts to have re- 
jected such putative law on the ground that it was 
nota part of the common law of England in actual 
force in New York prioy to April, 1775. 

If it is true that the introduction of English law into 
colonies and plantations depends, as in conquered 
provinces, on legislation, it makes no real difference to 
the jurisprudence of New York whether New Nether- 
land was acquired by England through conquest or by 
occupancy and discovery. 

But assuming that there is a distinction between 
colonies and provinces in respect of the mode in which 
English law is introduced in them, it should now, 
from the historical standpoint, be held that New Neth- 
erland was acquired by England through conquest, 
and that the common law had no authority or force 
here until it was established as colonial law. The 
claim of England to be the first discoverer and pos- 
sessor of the territory once embraced in the limits of 
New Netherland rests upon insufficient evidence. 
Oldmixon’s History of the British in America (Lon- 
don ed., 1708, revised in 1741), states that the Dutch 
had the best title of any European power to New 
Netherland. And later on, Chalmers, the Tory law- 
yer of Baltimore, who had from his subsequent posi- 
tion as secretary of the Privy Council easy access to 
the colonial papers, has said that New York was the 
first colony except Jamaica, acquired by the valor of 
Englishmen. (Chalmers’ Polit. Annals, 574, 580, Lon- 
don ed., 1780.) Mr. Chalmers, who was undoubtedly a 
lawyer of distinction, has expressed it as his profes- 
sional opinion that by the common law the King had 
full legislative authority over New York as a con- 
quered province. Judge St. George Tucker, the au- 
thor of the once famous edition of Blackstone’s Com- 
mentaries (Vol. I, 382), while commenting on the very 
question we are considering, has also said that New 
York was acquired by England through conquest from 
the Dutch; and Sir John Randolph, an eminent law- 
yer of Virginia, gave it as his opinion in a case before 
the Assembly of New York in 1733, that the common 
law in New York resulted eitherfrom treaty or grant, 
as New York was an English province by right of con- 
quest. (Smith’s Hist. New York, London ed., 1757, p. 
248.) Lord Mansfield, most familiar with the history of 
New York, for, as Mr. Murray, he had been consulted by 
its agents, also regarded it as a conquest. (Cowper, 211.) 
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Aside from the political reasons which first ani- 
mated England to claim New Netherland by right of 
discovery, we may find a bare extenuation for its con- 
quest in-the many uncertainties which have always 
attended the settlements of new countries under the 
Romanized rules relating to title by occupancy. Even 
now the nature of the acts — discovery and occupation 
—which confer a valid title on nations jwre ocupa- 
tionis, are not free from contention (1 Phillimore’s 
fut. Law, coxx1, ccL), while the extent of inland ter- 
ritories annexed to a sea-bord settlement is but 
vaguely determined. 

During the whole period of the New Netherlands 
England laid occasional claims to its territory; and 
they were always based on one or other of the legal 
uncertainties indicated. (Read Long Island Histories 
for further statement of particulars.) 

On the other haud it must be conceded that the 
Dutch followed their alleged discovery of New Neth- 
erland by a continuous use and settlement, the general 
nature of which we have seen in the preceding paper. 
So long a possession, even if adverse, ought under the 
law of nations to have conferred on the Dutch a title by 
prescription. (1 Phil. 277; Wheaton, 239.) The chevalier 
Lambrechtsen of Ritthem has carefully surveyed the 
claims of England and Holland to be the first discov- 
erers of New Netherland, and the result would seem 
to destroy the English claim to a title by discovery 
and occupancy. (See, also, Van der Donck’s Descrip- 
tion of New Netherland, first printed at Amsterdam 
in 1656.) The points in favor of the English claim 
are thoroughly reviewed in the celebrated bill filed 
April 13th, 1745, in the chancery of New Jersey, by 
Lord Stair and others against Bond and others. 

Abandoning debatable ground we may next proceed 
to a position which is incontestable. New Neth- 
erland was finally ceded to England under the Treaty 
of Breda—signed July 31st, 1667—in exchange for 
Surinam, granted to the Dutch. Edmund Burke— 
once the agent of New York in England when the 
colonies attracted great attention at the courts of 
Westminster Hall—evidently regarded the English title 
to New Netherland as derived under the Treaty of 
Breda. (Burke’s History of American Settlements, 
London, 1765, II., p. 185; 2 Doug. Sum. 223, London 
ed., 1755.) Now ceded countries in their relations to 
the jurisprudence of the common law were in the 
same situation as those derived by England through 
conquest — the common law obtains there only when 
promulgated and granted. 

It is not a little remarkable that the courts of this 
State should, for the purpose of applying a useless and 
inartificial distinction of the English commentators, 
continue to affirm that the English title to New York 
was derived through discovery, and not by conquest. 
And this, though the conclusion contradicts the facts 
of history and sets up a mere pretense of the politi- 
cians attached to the court of Charles II. For exam- 
ple, Chancellor Walworth has said, ‘‘ Until the former 
argument of this cause I had not supposed that any 
one seriously contended that the Roman-Dutch law 
which was brought here by the original settlers from 
Holland in 1614, remained a part of the law of the col- 
ony after the capitulation of Governor Stuyvesant. I 
also supposed it was generally conceded that NewYork 
was claimed by the English by right of discovery, and 
not by the right of conquest; and therefore that when 
it was taken possession of as an English colony under 
the Duke of York in 1664, no formal act was necessary 
to substitute the common law of England in the place 
of that law by which the Dutch settlers had been pre- 
viously governed.’ (Canal Appraisers v. People, 17 
Wend. 583; see, also, De Ruyter v. St. Peter’s Church, 
8 Barb. Ch. 122.) This opinion of the chancellor ex- 
tends the colonial introduction theory to its very ut- 
most limit; it would blot out the national existence 





of the Dutch in New Netherland, for the purpose of ap- 
plying a fiction of the common law —a fiction which, 
unlike most of the great fictions of jurisprudence, has 
no ameliorating tendency and no practical reason for 
existing—if we except its influence on political dogmas 
current in the Colony and in England. We find sub- 
stantially the same opinion expressed by Chancellor 
Walworth underlying many of the New York cases; 
the general tendency being to classify New York for 
juridical purposes with the English colonies proper, and 
not with provinces. (4 Pai. Ch. 198; 3 Barb. Ch. 123; 
80 Barb. 14; 35 N. Y. 458; 46 id. 141; 10 Barb. 544.) 

Yet there is nothing novel in the views advanced in 
this paper. In the case of Jackson ex dem. Woodruff 
v. Gilchrist (15 Johns. 93), Mr. Attorney-General (Van 
Buren) and Mr. Van Vechten contended that New 
York having been acquired by conquest, the common 
law did not obtain here until promulgated by the con- 
queror. There are other cases which tend in a similar 
direction. (5 Wend. 436; 6 Hill, 181; 15 Johns. 115; 
37 N. Y. 253; 24 Wend. 623-4.) Naturally the incon- 
sistencies in the adjudications on this point are fre- 
quently irreconcilable; for instance, the Court of 
Appeals have distinctly recognized the Dutch as once 
the political sovereign of New Netherland (Dunham 
v. Williams, 37 N. Y. 253); a necessary consequence of 
which is to negative the English title to New York by 
discovery. (See, also, 10 Barb. 141.) And yet we find 
the same court advancing the colonial introduction 
theory which is applicable alone to countries acquired 
by England by discovery and occupation. (46 N. Y. 
141; 35 id. 458.) How these contradictions may be ac- 
counted for will be noticed at the proper time. 

The juridical classification of New York with the 
other colonies of England is by no means confined to 
the State courts. Chief Justice Delancey, even in 1733 
(Charge to the Grand Jury of New York County, N. 
Y. Hist. Soc. Col.), seemed to regard New York asa 
colony for the purposes of the common law introduc- 
tion. But in colonial days the colonial introduction 
theory was inseparably connected with a colonial polit- 
ical dogma, that the birth-right of Englishmen was 
English law and liberty; and it was then correctly 
supposed that English colonies enjoyed a right to Eng- 
lish law, quite superior to the right of the conquered 
provinces of England. This prevalent idea furnished 
a strong inducement to the inhabitants of New York 
to uphold the claim of Charles II., and to deny the 
original title of the Dutch to New Netherland. 

—_——_ > 


POSITION OF THE LAWYER IN 
SOCIETY. 

{From the address of Hon: Samuel Hand, President 
of the New York State Bar Association, 
delivered Nov. 18, 1879.] 

EFORE I conclude this address, however, I cannot 

refrain from making one or two remarks upon the 
position of the lawyer in our modern society. That 
he is at least a necessary evil in all civilization, would 
seem to be proved by his presence in some garb in all 
civilized communities, in all ages, from the earliest 
times to the present hour. In the dawn of nations he 
generally is found combining the attributes of priest 
with those of lawyer, the laws being supposed to be 
the gift of the gods to men, and to be known by, as 
especially communicated to, their ministers. The law- 
yers were, among the early Hindoos and Egyptians, a 
privileged class or caste having alone and preserving 
jealously and secretly the knowledge of the laws. 
They were thus regarded with almost superstitious 
veneration as, to this day, they are still regarded 
among the Hindoos, where so many features of man’s 
early institutions, as they existed in the world’s in- 
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fancy. are wonderfully preserved, like fossils of a for- 
mer geological era. 

Yet it must be confessed, that in modern times, 
there has been strongly impressed upon the world’s 
imagination a dark view of the lawyer and his pur- 
suits. Rabelais, Ben Jonson, Beaumont and Fletcher 
and many other writers, all, have found an apprecia- 
tive audience for their satires and flings against the 
legal profession. Hear Ben Jonson describe us in the 
age of Shakespeare: 

I oft have heard him say, how he admired 

Men of your large profession, that could speak 
To every cause, and things mere contraries, 
Till they were hoarse again, yet all be law ; 
That with most quick agility, could turn 

And return; make knots and undoe them; 
Give forked counsel: take provoking gold 

On either hand, and put it up: these men 

He knew would thrive with their humility 
And (for his part) he thought he would be blest 
To have his heir of such a suffering spirit 

So wise, so grave, of so perplexed a tongue 
And loud withal, that would not wag nor scarce 
Lie still without a fee; when every word 

Your worship but lets fall is a zecchin. 

The picture which Rabelais gives of the “furred 
cats,’’ as he called the advocates of his time, is abso- 
lutely ferocious in its bitterness. 

Turning to the contemporary dramatists, Bourcicault 
and others, we find the advocate generally handsomely 
used, but the attorney most outrageously maltreated 
and abused. Indeed, it is difficult to imagine any 
thing more revolting than the figure usually cut by a 
stage attorney. He is depicted as meanness itself — 
vulgar, impudent, prying, without modesty or veracity, 
to whom honor is nothing but a word, offering his per- 
son to be kicked and himself to be reviled, if, by that 
means, any money can be made. I do not know how 
it may be with others, but when this libel on us ap- 
pears on the stage, I can hardly keep my countenance, 
It is needless to say that, whatever else may be true of 
us, these disgusting pictures are not even good carica- 
tures. They have not the merit of suggesting the 
reality. It is difficult to conjecture how they could 
have originated, or what circumstances retain them in 
dramatical composition, for they have not the most 
remote resemblance, even in caricature, to the real 
average attorney, either English or American. 

Nevertheless, the fact we cannot disguise, that these 
delineations are received with some favor in the com- 
munity, and do not seem to inspire much aversion by 
their improbability. Indeed, any slighting allusion 
to the profession in public utterances of any kind, 
jokes upon their assumed indifference to truth, and 
upon their alleged unprincipled adroitness, seem sure 
to raise a malicious laugh among the vulgar. As tothe 
cause of this, so far as it exceeds the usual appetite for 
satire upon all established institutions, I have, I con- 
fess, always been somewhat puzzled. 

But putting aside all satires, jokes, calumnies and 
denigrations and looking at the lawyer, as he should 
be, learned in the law, skillful in debate, yet upright 
and honorable, the question will, nevertheless, some- 
times recur: 

Is, after all, our art a useful art, in the best sense of 
the term, or are we, by our very constitution, an 
anomuly and a needless incumbrance in society? Can 
we, when challenged, give a good reason for our exist- 
ence in the world as it now is; much more, can we 
vindicate the propriety of our existence in the world, 
organized as it should be? There are those who will 
answer all these questions decidedly, nay violently, in 
the negative. Sociologists, economists, constitution 
mongers, communists, there are, who deny the neces- 
sity or propriety, in human society, of any lawyers at 
all. Surgeons and doctors, according to them, we must 
always have. Men cannot dispense with them. So 





witb engineers, schoolmasters, bakers, carpenters, pos- 
sibly priests, but by no means lawyers. In society, 
constituted as it should be, and certainly will be in the 
future, say they, justice and the protection of the laws 
will be free. Magistrates will sit learned in the laws, 
wise and just, to whom there shall be free access of all. 
They will decide all controversies; the parties will 
themselves come before them and submit their cases; 
they will examine witnesses, and if necessary, will 
send officers to bring such witnesses before them, and 
the allegations of the parties having been heard, the 
witnesses examined, the law considered, a just and 
unbought judgment will be pronounced, and the citi- 
zen will have it as right as he has all other blessings of 
government. When society shall be reorganized, it 
will be thought monstrous that there ever was inter- 
posed between the citizen and a magistrate, a class 
who must be paid before a man can have justice, 
through whom it is necessary to approach the judg- 
ment seat, and whose vocation it is to live upon the 
differences and strifes of their fellow-men. It will be 
thought that society fails of its purpose, if a citizen 
who has sold his property and is cheated of the price, 
or who has been assaulted or personally injured, or 
who has suffered any of the many wrongs to which he 
may be liable from the fault or faithlessness to obliga- 
tion of others, cannot demand and obtain from the 
authorities redress for wrongs and justice for his cause, 
unless he stands ready to pay a class for presenting his 
case, and incurs the danger of reimbursing his oppo- 
nent the money he also has been obliged to pay out to 
the same class. 

To all this the answer is, that the function of the 
lawyer is really, as it has been found to be in all ages 
and in almost all civilized societies, a necessary func- 
tion for the carrying on of social life among men. 
That function is two-fold. One branch of it is to 
acquire a knowledge of the laws and to impart that 
knowledge to the client, sometimes advising him 
beforehand with reference to a transaction, and some- 
times, after the event, advising him as to his rights 
and remedies and his means of enforcing them. This 
branch is that of the counsel. Another branch is to 
present his client’s claim for redress to the magistrate, 
or to resist an unjust claim presented against that 
client, in either case to bring out the facts before such 
magistrate, by the close and skillful examination and 
cross-examination of witnesses; to call the attention of 
the court to the law applicable to them, and to look to 
it that the client, whom he represents in his legal con- 
troversy with another, shall suffer no wrong—and in 
saying “suffer no wrong,” I mean legal wrong—a vio- 
lation of the law in his person—not what this one or 
that one shall think a wrong, but what the laws have 
declared to be wrong. This branch is that of the 
advocate. The performance of these functions are 
necessary to the smooth working of every civilized 
community. They cannot be exercised but by a trained 
and skillful class. If, as Burke has said, the ultimate 
aim of the whole machinery of government — kings, 
lords and commons — is to get into the jury box twelve 
honest, impartial jurors to decide upon the rights of a 
citizen, the accomplishment of that aim would be use- 
less, unless when collected there, the facts and law 
of the case could be presented fully and completely. 
To do this the legal profession is a necessary instru- 
ment. 

Laymen sometimes speak and think as if every case 
presented a clear issue of right and wrong which could 
be easily discovered by the mere statement of the par- 
ties. But inacivilized community the questions of 
rights of property and person, which actually arise, are 
infinitely various, and frequently present complex 
aspects in which the morally right and the morally 
wrong cannot be discovered. The point to be decided 
is sometimes, whether, where a loss is inevitable, which 
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of two innocent parties is to be the loser; sometimes 
whether the terms of a contract, that of an under- 
writer for instance, throw a burden upon a party, as to 
which he has no moral obligation whatever; some- 
times a question of the descent of property ; of liability 
for the acts of others and a thousand other difficulties 
which are not invented by lawyers, but which inevitably 
arise in the complex relation and dealings of civilized 
peoples, and which must be disposed of and decided 
one way or the other. To the disentanglement of 
these matters, to the presentation of the many con- 
siderations and principles which should apply to their 
decision, the assistance of a trained class is absolutely 
necessary. The attempt to dispense entirely with it 
has, in some Mahometan countries, converted the ad- 
ministration of justice into an arbitrary chaos of 
iniquity, confusion and corruption. 

Such a class is obviously the most important and 
most influential that can exist in a community. It 
should be skilled and cultured. It should be up- 
right and inflexible, free from all taint of trickery or 
knavery, pure and blameless in its dealings with men, 
spotless in its conduct as the robe of Justice herself 
whose ministers it is. 

Neither do I believe, notwithstanding what is some- 
times claimed, is there any thing in the proper exer- 
cise of its duties, having the slightest tendency to 
crook the moral rectitude or undermine the manly 
character of its professors. Listen to the sayings 
of wise, just and disinterested critics on this sub- 
ject: 

“Tasked Dr. Johnson,’ says Boswell, ‘‘ whether, as 
a moralist, he did not think the practice of the law, in 
some degree, hurt the nice feeling of honesty.”” John- 
son: ** Why, no, sir, if you act properly. You are not 
to deceive your clients with false representations of 
your opinion; you are not to tell lies to a judge.” 
Boswell: ‘But what do you think of supporting a 
cause which you know to be bad?”’ Johnson: “Sir, 
you do not know it to be good or bad till the judge de- 
termines.’’ (And let me pause here to ask how many 
times, in your experience, the cause which you thought 
to be good turns out to be adjudged bad, and more 
rarely the cause which you were inclined to believe to 
be bad in law turned out to be good?) But to return 
to Dr. Johnson. “I have said,” he continues, ‘“‘ you 
are to state facts fairly, so that your thinking or what 
you call knowing a cause to be bad, must be from rea- 
soning, must be from supposing your argument to be 
weak and inconclusive. But, sir, that is not enough. 
An argument which does not convince yourself may 
convince the judge to whom you urge it, and if it does 
convince him, why, then, sir, you are wrong and he is 
right. It is his business to judge, and you are not to 
be confident, in your own opinion, that a cause is bad, 
but to say all you can fairly for your client and then 
hear the judge’s opinion.” 

If the doctor here appears to reason a little too nar- 
rowly and subtly, let us turn to a mind of wider, and, 
perhaps, more equitable vision—to Coleridge: ‘An 
advocate has a right,’’ he says, “it is his bounden 
duty to do every thing which his client might honestly 
do, and to do it with all the effect which any exercise 
of skill, talent or knowledge of his own may be able 
to produce. But the advocate has no right, nor is it 
his duty, to do that for his client which his client, in 
foro conscientia, has no right to do for himself, as for 
agross example, to put in evidence a forged deed or 
will, knowing it to be soforged.”” * * * “Itis of 
the utmost importance,’’ he says again, “‘in the ad- 
ministration of justice, that knowledge and intel- 
lectual power should be, as far as possible, equalized 
between the crown and the prisoner or plaintiff and 
defendant. Hence, especially arises the necessity for 


an order of advocates— men whose duty it ought to 
be to know what the law allows and disallows, but 





whose interest should be wholly indifferent as to the 
persons or characters of their clients. If a certain 
latitude in examining witnesses is, us experience seems 
to have shown, a nece3sary mean toward the eviscera- 
tion of the truth of matters of fact, I have no doubt, 
as a moralist, in saying that such latitude, within the 
bounds now existing, is justifiable.” 

So much for the opinions of these great men upon 
the duties of the lawyer and their moral tendencies. 

That there is nothing in the proper exercise of our 
profession that at all conflicts with the most rigid and 
exact requirements of the moral code, we all feel cer- 
tain. However keen our abilities, however persuasive 
our rhetoric, however profound our knowledge, keep- 
ing within the bounds of professional ethics, we may 
boldly, unhesitatingly, and with a clear conscience, ex- 
ercise them all to their full extent. No client buys, 
or should ever be able to buy from his counsel, his con- 
science, his sense of honor, or his manly character. 
He has a right to the exercise of all his knowledge and 
all his faculties as his representative in the court. He 
has a right to his most strenuous efforts to place before 
the court or the jury, as the case may be, all the facts, 
all the arguments, and all the favorable aspects of his 
case which can be reasonably presented. More than 
that he cannot ask; more than that no honorable coun- 
sel will ever give. 

Let me say, in conclusion, to me, it seems, that to be 
conversant with the laws and to be engaged in inter- 
preting them and applying them to the exigencies of 
human affairs, is not only, morally, a permissible ca- 
reer, but perhaps the highest, the noblest secular pur- 
suit in which man can beemployed. So far from tend- 
ing to deteriorate the moral tone, it intensifies every 
feeling for, and renders acute every sense of, righte- 
ousness, of equity and of uprightness. 

The laws, after all, but attempt to bring to the gov- 
ernment of human affairs those eternal rules of action 
which are among the loftiest conceptions of the human 
mind. They are all but imperfect translations of that 
law of nature which Cicero himself, the greatest of ad- 
vocates, in a fragment preserved to us by Lactantius, 
so nobly describes. ‘‘ Law,’’ he says, ‘‘is no other than 
right reason agreeing with nature spread abroad among 
all men, ever consistent with itself, eternal, whose 
office is to summon to duty by its commands, to deter 
from wrong by its prohibitions. In contradiction to 
this law nothing can be laid down, nor does it admit 
of partial or entire repeal; nor can we be released from 
this law, either by vote of the Senate or decree of the 
people, nor will there be one law at Athens and an- 
other at Rome, one now and another hereafter; but 
ONE ETERNAL, IMMUTABLE LAW WILL EMBRACE ALL 
NATIONS AND EXIST IN ALL TIMES.”’ 

—_—___— 


MORTGAGE—MORTGAGEE WITHOUT NOTICE 
NEED NOT PROTECT MORTGAGED PREM- 
ISES—PRACTICE AT TRIAL. 


NEW YORK COURT OF APPEALS, NOVEMBER Uj, 1879. 


MARSHALL, appellant, v. DAVIEs. 


The party holding the affirmative at trial is bound to intro- 
duce all the evidence on his side before he closes. After 
the other side has been heard he can introduce rebut- 
ting evidence only and not evidence of any new fact. 

Where mortgaged premises have been sold to one assum- 
ing the mortgage, in the absence of any notice of change 
in the position of the mortgagor, or of any request to 
foreclose, a mortgagee out of possession may rely on 
the personal liability of his debtor and is not bound to 
look after or protect the mortgaged premises. Accord- 
ingly, where, after a mortgage, the payment of which 
had been assumed by the grantee of the mortgagor, was 
due, the mortgagee, for several years, took no steps to 
foreclose, and unpaid taxes to a considerable amount 
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accumulated against the property, held, that the mort- 
gagor could not require that the amount of such taxes 
which were paid out of the money arising from a fore- 
closure sale should be deducted from the judgment for 
deficiency against him. 


CTION to foreclose a mortgage brought by Stephen 

D. Marshall and another, executors, against Thomas 
A. Davies and others. The facts were as follows: On 
February 1st, 1871, the defendant Davies executed a 
bond and mortgage for $16,000, payable February Ist, 
1874. On October 3d, 1871, Davies conveyed the mort- 
gaged premises to Leslie, another of the defendants, 
Leslie assuming the payment of the bond and mort- 
gage. On October 30th, 1872, Leslie conveyed the 
mortgaged premises to Cornen, another defendant, 
who also assumed the payment of the mortgage. The 
principal was not paid at maturity, but interest was 
paid up to June, 1876, and none thereafter. 

The defendant Davies answered, setting up as a de- 
fense: First, that after the sale to Leslie, he (Davies) 
had requested plaintiffs to foreclose and collect from 
Leslie; that after the mortgage was due plaintiffs neg- 
lected so to do; that the premises became of less value; 
that Leslie became insolvent, and that since the ma- 
turity of the mortgage taxes and assessments have ac- 
cumulated on the property. Second, that plaintiffs 
had extended the time of payment of the bond and 
mortgage after the sale by Davies to Leslie. 

The case was tried before Mr. Justice Barrett. On 
the trial no evidence was given of any extension of 
time. Evidence of a notice to foreclose and collect 
was given by defendant Davies, and centradicted by 
plaintiffs, and the court found that no such notice was 
given. It was found that since the maturity of the 
mortgage the taxes for 1875, 1876 and 1877, amounting 
to $803.60, had been levied on the property, and were 
unpaid, and that assessments confirmed in 1874 and 
1876, amounting to $1,273.52, were also unpaid. The 
judgment of foreclosure and sale directed these taxes 
and assessments to be paid out of the proceeds of sale. 
Defendant Davies afterward moved to strike out of 
the judgment the words directing the referee to pay 
such taxes, etc., out of the proceeds of sale, the mo- 
tion was denied, and judgment for deficiency for 
$5,795.75, including such taxes and assessments, was 
entered against Davies, who appealed to the General 
Term from the judgment of deficiency and the order 
denying such motion. 

The General Term reversed the judgment for de- 
ficiency and granted a new trial, holding that the taxes 
and assessments should not have been deducted from 
the proceeds of sale, and that the deficiency judgment 
against defendant Davies was too large by the amount 
of such taxes and assessments. The plaintiffs ap- 
pealed from the order of the General Term to the 
Court of Appeals, giving the ordinary stipulation. 


Wheeler H. Peckham, for appellants. 


Samuel Hand and Edmund Coffin, Jr., for respond- 
ents. 


RApPAu1o, J. As the order of the General Term does 
not state that the reversal was on any question of fact, 
it cannot be sustained unless it be made to appear that 
some error of law was committed by the trial judge. 
The case came before the General Term on appeal 
from the judgment and exceptions only, and it had no 
discretionary power to order a new trial in the absence 
of legal error. The only exception to rulings at the 
trial which has been argued is that taken by the de- 
fendant to the exclusion of the question to him on 
his being recalled, after the plaintiff had rested, 
whether he had had conversations with Mr. Miller in 
1870 or 1871 at his office. 

The question of fact at issue was whether the de- 
fendant had notified Mr. Miller of the sale of the mort- 
gaged premises to Leslie, and had requested Miller to 





proceed to collect the amount which might become due 
upon the mortgage at maturity. The defendant Da- 
vies, who had the affirmative of the issue, testified in 
his own behalf that he sold the property to Leslie in 
October, 1871; that at about the time the first or sec- 
ond installment of interest on the mortgage became 
due after the sale he went to Miller’s office and there 
told him that he had sold the property to Leslie, who 
had assumed the payment of the mortgage and asked 
to collect the interest of Leslie, and also the principal 
when it became due; and, if he did not pay it, to fore- 
close the mortgage at once, and that Miller assented 
to that proposition, and that from the time of that in- 
terview until the 6th of January, 1877, he thought 
he had no further interview with Miller or the plaint- 
iffs. 

Miller being called on the part of the plaintiff, testi- 
fied positively that no conversation of that kind ever 
took place. On cross-examination he was asked 
whether he had any conversation at all with the de- 
fendant Davies in 1870 or 1871, and he answered none 
that he remembered; that he might have had conver- 
sations that he did not remember, but none of the na- 
ture testified to by the defendant. 

After the plaintiff had rested, the defendant Davies 
was recalled and asked whether he had any conversa- 
tion with Mr. Miller during the years 1870 or 1871, at his 
office. This question being objected to, on the ground 
that the witness had already given his testimony, was 
excluded, and exception taken. 

The witness was then permitted to assert his posi- 
tiveness of his recollection of the conversation to 
which he had already testified, and to state the cir- 
cumstances wnich enabled him to be positive. 

We cannot discover any legal error in the ruling ex- 
cepted to. The court went further than strict rules 
required it to go in permitting the defendant to be re- 
examined as to his original statement. This, however, 
was purely discretionary. If the question which was 
excluded was intended to refer to this conversation the 
exception is groundless. 

If the question related to any other conversation the 
exception is equally without foundation. Unless the con- 
versation sought to be proved was material and tended 
to maintain the issue on the part of the defendant, it 
wasirrelevant. If it was material, then it was entirely 
within the discretion of the court whether or not to 
permit the inquiry. The defendant had been exam- 
ined in support of his allegation of notice and request 
to foreclose. He had testified to a conversation with 
Mr. Miller upon which he relied, and that he thought 
there was none subsequent. Having rested his case, 
and the plaintiff having closed his testimony, the de- 
fendant had no legal right to re-open his own case and 
introduce evidence to sustain his defense, which he 
might have introduced when the case was with him. 
No rule for the conduct of atrial is more familiar than 
that the party holding the affirmative is bound to in- 
troduce all the evidence on his side before he closes. 
Hastings v. Palmer, 20 Wend. 225. He must exhaust 
all his testimony in support of the issue on his side 
before the testimony on the opposite side has been 
heard. Ford v. Niles, 1 Hill, 301; Rea v. Stimpon, 2 
Carr. & P. 415. He can afterward introduce evidence 
in rebuttal only. Rebutting evidence in such cases 
means not merely evidence which contradicts the wit- 
nesses on the opposite side and corroborates those of 
the party who began, but evidence in denial of some 
affirmative fact which the answering party has endea- 
vored to prove. Silverman v. Foreman, 3 E. D. Smith, 
822; 2 Carr. & P. 416. In the present case, after having 
testified to one conversation which was denied on the 
other side, the defendant was not entitled as matter of 
right to prove another as to which he had not previ- 
ously testified, even though it tended to support his 
original statement. This was not evidence in rebuttal. 
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The testimony on the part of the plaintiff was that 
other conversations might have been held, but that no 
conversation of the nature testified to by the defend- 
ant ever took place. This was a mere denial, and not 
proof of any affirmative fact which the defendant had 
the right to rebut. These rules may, in special cases, 
be departed from in the discretion of the trial judge, 
but a refusal to depart from them is no ground of 
exception. 

The findings of fact of the trial judge disclose no 
error in his conclusions of law. He finds no notice to 
the mortgagees of the conveyance from Davies to Les- 
lie, and no request to the plaintiffs to foreclose, and 
there is no uncontroverted evidence in the case which 
required him to find those facts. Whether, if they had 
been found, the defendant would have been entitled to 
judgment we do not now decide. But clearly in the 
absence of those facts the defense cannot be sustained. 
As between the plaintiffs and the defendant Davies, he 
was the principal debtor, and the plaintiffs were not 
bound to look after the taxes on the mortgaged prem- 
ises. We have held that where the mortgagor conveys 
to athird party, who assumes the mortgage, the rela- 
tion of principal and surety arises between the mort- 
gagor and his vendee, and that after notice of his rela- 
tion the mortgagee is bound to observe it and abstain 
from doing any act to the prejudice of the mortgagor, 
or which would impair his recourse against the mort- 
gaged premises in case he should be obliged to pay his 
bond and be subrogated to the mortgagee. The mort- 
gagee in such a case, after notice, cannot with impunity 
release the land, or extend the time of payment, or do 
any other act to the prejudice of the mortgagor, and 
the prohibited acts are determined by the law of prin- 
cipal and surety. Calvo v. Davies, 73 N.Y. 211. But 
the actual relation of debtor and creditor between the 
mortgagor and mortgagee canuot be destroyed by any 
act of the mortgagor alone where the mortgage is given 
to secure the bond of the mortgagor, The courts have 
gone no further than to hold that in cases like the pres- 
ent the relation of creditor and principal debtor is so 
far affected that the mortgagee is bound, after notice 
of the equitable rights of the mortgagor as between 
himself and vendee, to respect them and do no act to 
their prejudice, and when he forecloses, the equities 
of the mortgagor will be protected in the order of sale. 
But the mortgagee may sue upon the bond in the first 
instance, notwithstanding the transfer of the land. 
This has often been decided. In Marsh v. Pike, 10 
Paige, 595, it was held that where a vendee of the 
mortgaged premises had assumed the payment of the 
mortgage the mortgagor could not compel his creditor 
to foreclose, when there was no good reason why he 
did not pay his bond according to his agreement and 
take an assignment of the bond and mortgage and 
proceed against the land and the subsequent grantees 
thereof for his indemnity, and that he could also pro- 
ceed in equity to compel such grantees, as to whom he 
stood in the situation of a mere surety, to discharge 
the debt for his protection. The defendant Davies 
having no right to compel the plaintiffs to foreclose the 
mortgage, it is questionable whether a request to do so 
could have been of any avail. His request to collect 
the debt might have been answered by bringing an ac- 
tion against him on his bond, and the necessity of this 
he could have obviated by votuntarily paying it and 
being subrogated to the rights of the mortgagee. It is, 
to say the least, doubtful whether a mortgagor thus 
situated has any remedy except to protect himself by 
watching the security, and if he finds that it is becom- 
ing impaired by lapse of time and the accumulation of 
interest and taxes, to take the steps pointed out in 
Marsh v. Pike, swpra. 

It is very clear, however, that in the absence of any 
notice of change in the position of the mortgagor, and 
of any request to foreclose, a mortgagee out of posses- 





sion may rely upon the personal liability of his 
debtor, and is not bound to look after or protect the 
mortgaged premises; and that if he forecloses the 
mortgage, the debtor is entitled to credit only for the 
net proceeds of the sale realized by his creditor, after 
the deduction of all liens for taxes, etc., and remains 
liable for the deficieucy. In the numerous foreclosures 
which have taken place in the State since the organiza- 
tion of the Court of Chancery, no claim to the con- 
trary appears to have been made, and we can per- 
ceive no foundation upon which such a claim can 
rest. 

The order of the General Term should be reversed 
and the judgment at Special Term affirmed with 
costs. 

MUNICIPAL CORPORATIONS WHEN LIABLE 
FOR INJURIES FROM NUISANCES ON 
PRIVATE PROPERTY. 


MISSOURI SUPREME COURT, OCTOBER TERM, 1878. 


KILEY, plaintiff in error, vy. Crry or KANSAs.* 

If the authorities of a city which is authorized by its charter 
to declare and abate nuisances, and which has by gen- 
eral ordinances declared all buildings and structures 
dangerous to the public to be nuisances, after becoming 
aware of the dangerous condition of a decayed wall 
situated so near to a street as to imperil the lives of 
persons passing by on the street, neglect to cause its 
removal, and a child is crushed to death by the falling 
of the wall, the city will be held liable in damages, and 
this, though the wall stood on private property, and the 
child, at the time of the fall, was not in the street, but 
was on private property within one foot of the street. 


| peut to Jackson Circuit Court to review an order 
4 sustaining a demurrer to plaintiff's petition in an 
action to recover for the death of plaintiff's daughter. 
By the petition it appeared that defendant was a 
municipal corporation of large population; that, by its 
charter, it was empowered to abate all nuisances within 
the city that were dangerous to the public, and that it 
had the right and authority to define what constituted 
a dangerous public nuisance within its limits; that, by 
an ordinance, it had declared that all buildings and 
structures in asituation or manner dangerous to the 
public to be nuisances, and that it was its duty to abate 
all nuisances within its limits, of a character danger- 
ous to the public. The petition further set forth, that 
plaintiff's daughter Maggie, aged about fourteen years, 
was killed by a falling wall, on the 9th day of February, 
1873, in said city; that from the 19th day of December, 
1872, until the 9th day of February, 1873, defendant 
negligently and carelessly permitted and suffered said 
wall, which was an insecure and dangerous wall, the 
same being about forty feet bigh, the remains of a brick 
building, to stand and remain on part of a private lot 
in said city, in a locality much frequented by the pub- 
lic; that said brick wall was liable at any time, during 
the period aforesaid, to fall upon persons passing along 
one of the public streets, and thereby injure them; 
and that during all of said time defendant well knew 
the dangerous condition of said wall; that said brick 
wall was, at the time said daughter was killed, and for 
some time prior thereto, a dangerous public nuisance, 
the same being liable to fall down and upon persons 
passing on said street. That at the time of her death 
said daughter was in a small house adjoining said wall, 
on the same street near which the dangerous wall was 
situated. 
Tichenor & Warner, for plaintiff in error. 
J. Brumback, for defendant in error. 


Napton, J. (After stating the facts set forth in the 





* To appear in 69 Missouri Reports. 





THE ALBANY LAW JOURNAL. 


15 











petition.) It seems from this petition that the charter 
gave the city legislative power to prevent, abate and 
remove nuisances, and also to define and declare, by 
ordinances, what should be deemed nuisances, and it 
is averred that by an ordinance passed in 1871, it was 
ordered, among other things, that all buildings and 
structures in a situation or manner dangerous to the 
public should be deemed nuisances. The duty of the 
city to abate such nuisances as were thus declared 
dangerous to the public is averred. The nuisance in 
this case was a decayed brick wall forty feet high, the 
remains of a burned building, which had been at the 
time of its fall standing for two years, at the intersec- 
tion of two streets. It is alleged that it was a danger- 
ous nuisance to the public, and that plaintiff's daughter 
was standing within a foot of the sidewalk when the 
wall fell and killed her. 

It is not very easy to perceive upon what grounds 
this demurrer was sustained. Two objections have 
been suggested in the argument submitted to this court 
by the city counselor, which I will proceed to notice. 
The first is, that this wall was upon a private lot over 
which the city had no control. But could this fact 
alter the character of the nuisance and deprive the 
city of a power expressly conceded to it by its charter? 
In Wood on Nuisances, § 744, it is said that when a 
municipal corporation has ample power to remove a 
nuisance which is injurious to the health, endangers 
the safety or impairs the convenience of its citizens, or 
when, in the prosecution of a public work, it creates a 
nuisance, it is liable for all injuries resulting from a fail- 
ure to properly exercise the power possessed by it, and 
for the injuries resulting from its wrongful acts. The 
case of Parker v. Macon City, 33 Ga. 729, is a decision 
upon this point. The charter of that city authorized 
the council to keep the streets in good order, and to 
remove any obstructions or nuisances, and to keep the 
street in a condition that persons could pass them with 
safety. In that case, as in this, it was insisted that the 
wall claimed as a nuisance, which was at the edge of 
the sidewalk, was on private property, and not in the 
street. To this objection the court said: “If the city 
is bound to fillupa pit dug by the edge of the side- 
walk, or to fence it off, so that no one may be injured 
by it, or to remove any thing hanging over the side- 
walk, which may work injury to the passer-by, why is 
it not bound to remove a crumbling wall, standing so 
near the sidewalk as to fall upon it? In this case the 
wall was two stories high, and stood exposed to the 
weather for several months after the house was burned. 
It was immediately upon the edge of the sidewalk, and 
could not fall in that direction without falling upon it, 
and the declaration alleges that it was, from its char- 
acter and position, insecure and endangered the lives 
of passengers upon the street. If so, it Was a nuisance 
which it was the duty of the mayor and council to take 
the necessary steps to abate, and, having failed to do 
80, they are liable for the damages.’’ In the case of 
Bassett v. The City of St. Joseph, the same doctrine 
was declared by this court. 53 Mo. 290. The plaintiff 
in that case was precipitated into an excavation ona 
private lot, and the city was held equally liable, whether 
the excavation extended into the street or not. Judge 
Vories observes: ‘‘It would not be difficult to imagine 
many cases in which it would be as much the duty of 
the city authorities to protect the public, who travel 
its streets and highways, against dangers which do not 
actually form part of the street, as it would be to pro- 
tect them from obstructions or excavations forming a 
part of the street.’’ 

The next objection taken to the petition is, that the 
child killed by the falling of the wall was not in the 
street or sidewalk, but was in a building a foot outside 
of the sidewalk. It is perfectly immaterial what posi- 
tion is occupied by the person injured, if the death is 
occasioned by the negligence of the city in failing to 





remove a nuisance. The question in such cases is, 
whether the injury is occasioned by a public nuisance 
which it was the duty of the city to remove. Had this 
wall been standing in the center of a lot or block 
belonging to a private person, the city may not have 
been liable for injuries resulting from its fall, but that 
would be, not because of the particular position of the 
person injured, but because the wall was not a public 
nuisance. It would certainly be remarkable that where 
a wall is just on the edge of a public street in a popu- 
lous city, and a passer-by on the sidewalk should happen 
to step off the walk and go behind the wall on the 
opposite side to the street, or at either end of it, there 
could be no liability, which it is conceded would have 
existed had he remained in the street. Such a dis- 
crimination it would be difficult to characterize in 
terms complimentary to the law. The position of the 
person injured is a matter of no importance, the ques- 
tion is, whether the injury resulted from a neglect of 
duty on the part of the city, and this depends on the 
question whether the immediate cause of the injury 
was a public nuisance. As to the necessity of a previ- 
ous judicial determination before the city authorities 
were obliged to act, the charter expressly confides that 
power to the city, and they had exercised it in this 
case by declaring the decayed wall a public nuisance. 
The judgment is reversed and the cause remanded. 
The other judges concur. Reversed. 
‘i ——_—— 

NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL— WHAT IS NOT FINAL ORDER AND NOT 
APPEALABLE. — In this case the Special Term of the 
Supreme Court made an order vacating certain assess- 
ments. The General Term reversed that order, hold- 
ing that the assessments ought to be reduced and not 
wholly vacated, and it remétted the case to the Special 
Term, that the assessments might there be modified in 
conformity with the principles laid down in its opinion. 
Held, that this was not a final order under Code, § 190, 
and is not appealable. The prayer of the petitioner 
was neither granted nor refused, and the Supreme 
Court has not finished dealing with the case. Matter 
of Moore, 67 N. Y. 555. Appeal dismissed. Matter of 
Auchmuty und others. Opinion by Earl, J. 
[Decided Dec. 19, 1879.] 


CONSTITUTIONAL LAW —SUPREME COURT MAY RE- 
MOVE CASE FROM OYER AND TERMINER BY CERTIORARI 
— APPEALABLE ORDER. —The Supreme Court of this 
State has power, under the Constitution and laws of 
the State, to issue a writ of certiorari to the Court of 
Oyer and Terminer, to remove au indictment into it 
from that court, and may, after having obtained juris- 
diction, quash such writ of indictment upon cause 
shown. Held, also, that the quashing of such writ is 
discretionary, and the order therefor is not appealable. 
Appeal dismissed. Jones, plaintiff in error, v. People. 
Opinion by Church, C. J. 

[Decided Nov. 25, 1879.] 


MORTGAGE — LOAN OFFICE MORTGAGE — SALE UNDER 
—STATUTE MUST BE STRICTLY FOLLOWED — REDEMP- 
TION — TENDER. — Under the statutes relating to sales 
under mortgages given to loan commissioners (Laws 
1837, chap. 150, § 30, etc.) the advertisement of sale 
required by section 31 must contain sufficient to indi- 
cate who executed the mortgage and to whom it was 
given. Therefore a notice of a sale upon default of 
payment, wherein one of the mortgagors is not named 
and the mortgage is stated to be given to the ** Com- 
missioners of the United States Deposit Fund,” the 
mortgage, in fact, being executed to the ‘‘ commission- 
ers for loaning certain moneys of the United States,”’ 
that being the designation of the officers named by 
statute, held, to be insufficient and a sale thereunder 
invalid, and to convey no title to the purchaser. The 





16 


THE ALBANY LAW JOURNAL. 











foreclosure being a statutory proceeding, the statute 
must be followed, and a failure to comply with its pro- 
visions renders the sale nugatory and of no avail. 
Sherwood v. Reade, 7 Hill, 434. The sale being void, 
the mortgagor still retains his right to redeem. In 
Sherwood v. Reade, it was said, that ‘this right to 
redeem exists in full force until the premises are dis- 
posed of at a legal public sale in conformity with the 
statute.” In Pell v. Ulmar, 18 N. Y. 139, Denio, J., 
says: “The failure of the commissioners to make a 
legal sale of the premises has left to the plaintiff the 
right to redeem but not to have the premises without 
redemption.”’ See, also, White v. Lester, 1 Keyes, 319, 
The omission to pay the principal and interest alone, 
as the statute requires, cannot prevent a redemption 
where there has been no sale, or what is equivalent to 
it,a void sale. Held, also, that the mortgagor occu- 
pied the same position as any other mortgagor who 
Seeks to redeem, and the want of a tender before 
action brought for redemption would only affect the 
question of costs. Judgment of General Term re- 
versed and that of Special Term affirmed. Thompson, 
appellant, v. Commisioners for loaning certain moneys 
of United States et al. Opinion by Miller, J. 

[Decided Nov. 25, 1879.] 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE —WHAT 
DOES NOT AMOUNT TO IN TRAVELLER APPROACHING 
RAILROAD CROSSING — NOT LOOKING BOTH WAYS, NOT 
—NOT STOPPING, NOT— LIFE INSURANCE. — In this 
-action it appeared that plaintiff's testator was killed by 
being run over by a train of defendant, at a highway 
crossing on a road where he was travelling, near which 
crossing he had lived. At the point where the accident 
occurred, a train was due at the time from the north 
and one from the south. The highway ran east and 
west across the railroad which run north and south. 
Deceased approached the track from the east, driving 
his horse at a slow trot, and was killed by a train from 
the south. The jury found, on conflicting evidence, 
that the engine bell on that train wasnotrung. It was 
in evidence that deceased, a moment before he was 
struck, was seen looking toward the north, but it did 
not appear that he looked toward the south when 
approaching the crossing. The railroad and also the 
highway ran through a cut at the place and the view 
toward the south was obstructed by shrubbery, etc. 
At the time a very strong wind was blowing from the 
north, and the train that struck deceased was going at 
a very high rate of speed. Held, that it could not be 
said that the deceased was guilty of contributory neg- 
ligence which would prevent a recovery for his death. 
He was bound, when approaching the crossing, to 
exercise his sight to avoid danger. He was not bound 
to the greatest diligence which he could have exercised 
in that way, but he was bound to exercise such care 
as a prudent man approaching such a place would 
ordinarily exercise for the protection of his life. A 
train being due from the north at that time, ‘‘ we can- 
not say, that at that particular time he should have 
looked toward the south.’’ ‘He could probably have 
avoided the accident by stopping before he passed upon 
the track. But that is a degree of care not usual even 
with very prudent persons. It has not been decided 
by the courts of this State, that a person approaching 
a railroad is bound, as matter of law, to stop to avoid 
the imputation of negligence. There may be cases in 
which a traveller ought to do so, and if he omits to do 
80, it would be one of the facts with all the others to be 
submitted to the jury.” Held, also, that proof that 
the life of deceased was insured was properly rejected. 
Judgment of General Term reversed and judgment on 
verdict ordered for plaintiff. Kellogg, ex’r, appellant, 
v. New York Central, etc., Railroad Co. Opinion by 
Earl, J. 
[Decided Nov. 25, 1879.] 





UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1879. 

APPEAL — SEPARATE CLAIMS AGAINST SEVERAL 
DEFENDANTS IN ONE SUIT DO NOT CONSTITUTE ONE 
CLAIM TO GIVE JURISDICTION.— An action in equity 
was brought by plaintiff against one Mandle and sun- 
dry other persons, who claimed to be purchasers from 
Mandle of certain certificates alleged to be the property 
of plaintiff. Mulford and Campbell, the appellees, 
yere two of the defendants, but they were proceeded 
against as holders of separate and distinct certificates, 
Their liability as set forth in the bill was several only. 
There was no pretense of a joint obligation, and in no 
event could there be a recovery against either of them 
separately for more than $2,500. On the hearing the 
bill was dismissed as to these defendants, and plaintiff 
appealed. Held, that this court has no jurisdiction. 
Although many defendants have been brought into the 
suit, the proceeding is, in fact, against each of the 
several purchasers to enforce his separate and distinct 
liability. It is a joinder of distinct causes of action 
against distinct parties. The same decree is to be 
entered against each as in case of separate suits. The 
recovery, if any, must be against each defendant sepa- 
rately for the amount he may personally be found 
accountable. Such being the case, the value of the 
matter in dispute with each defendant must be the 
sum for which he is separately liable. It is well settled 
that neither co-defendants nor co-complainants can 
unite their separate and distinct interests for the pur- 
pose of making up the amount necessary to give this 
court jurisdiction on an appeal. Seaver v. Bigelows, 5 
Wall. 209; Rich v. Lambert, 12 How. 353; Stratton v. 
Jarvis, 8 Pet. 11; Oliver v. Alexander, 6 id. 146. In 
such cases the appeal of each separate defendant or 
complainant must stand or fall according as his own 
interest in the controversy exceeds or falls short of the 
jurisdictional amount of this court. The same princi- 
ple applies here. For the purposes of an appeal each 
separate controversy must be treated as a separate suit. 
Under this appeal two separate controversies have been 
brought here, and in neither is the amount involved 
sufficient to give jurisdiction. Appeal from Supreme 
Court of District of Columbia dismissed. Ballard 
Paving Co., appellant, v. Mulford et al. Opinion by 
Waite, C. J. 

MARITIME LAW — MORTGAGE ON SHIP, RECORDING 
OF — NOTICE.— Under the provisions of United States 
Revised Statutes, section 4192, that ‘‘ No bill of sale, 
mortgage, hypothecation or conveyance of any vessel, 
or part of any vessel, of the United States, shall be 
valid against any person other than the grantor or 
mortgagor, his heirs and devisees, and persons having 
actual notice thereof, unless such bill of sale, mortgage, 
hypothecation or conveyance is recorded in the office 
of the collector of customs where such vessel is regis- 
tered or enrolled;’’ and section 4193, that ‘‘no bill of 
sale, mortgage, hypothecation, or conveyance or dis- 
charge of mortgage, or other incumbrance of any 
vessel, shall be recorded, unless the same is duly 
acknowledged before a notary public or other officer 
authorized to take acknowledgment of deeds.”’ Held, 
that Congress only intended to require that a mortgage 
on a vessel should be acknowledged for the purpose of 
authenticating it for record, and that as between the 
parties, and as against persons having actual notice 
thereof, it was valid without acknowledgment or 
record. Decree of U. 8. Cire. Ct., Louisiana, affirmed. 
Moore & Co., appellants, v. Simonds, administratrizx, et 
al. Opinion by Waite, C. J. 


REMOVAL OF CAUSE— ACT OF 1875— TIME OF RE- 
MOVAL.—In an action pending in a State court when 
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the Act of Congress of 1875, for the removal of causes 
from State to Federal courts was passed, the petition 
was filed during the first term of the court at which 
the suit could be tried after the act mentioned went 
into operation. Held, that in suits pending when the 
act was passed, the application was in time if made at 
the first term of the court thereafter. Baker v. Peter- 
son, 4 Dill. 562; Hoadley v. San Francisco, 3 Saw. 555; 
Andrews v. Garrett, 2 Cent. Law Jour. 797; M. & M. 
National Bank v. Wheeler, 13 Blatch. 218; Crane v. 
Reeder, 15 Alb. Law Jour. 103. Held, also, that 
although as a general rule, the petition must be filed in 
away that it may be said to have been in law presented 
to the court before the trial is in good faith entered 
upon, there may be exceptions to this rule. It is clear 
that Congress did not intend by the expression ‘* before 
trial,” to allow a party to experiment on his case in the 
State court, and if he met with unexpected difficulties, 
stop the proceedings and take his suit to another tri- 
bunal. But to bar the right of removal it must appear 
that the trial had actually begun and was in progress 
in the orderly course of proceeding when the applica- 
tion was made. No mere attempt of one party to get 
himself on the record as having begun the trial will be 
enough. The case must be actually on trial by the 
court, all parties acting in good faith, before the right 
of removal is gone. Judgment of Sup. Ct. of Iowa 
reversed and decree of United States Circ. Ct., Iowa, 
reversed. Meyer et al., plaintiffs in error, v. Delaware 
Railroad Construction Co., and Delaware Railroad 
Construction Co., appellant, v. Meyer et al. Opinion by 
White, C. J. 


MISSOURI SUPREME COURT ABSTRACT.* 

CONSTITUTIONAL LAW—EXEMPTION FROM TAXA- 
TION OF PRIVATE PROPERTY — STATUTORY CONSTRUC- 
TION.—Aun act of the Legislature of Missouri extending 
the limits of Kansas City (Acts 1873, p. 282), declared 
that no subdivision of land in the annexed territory 
containing over five acres should be subject to city 
taxation. Held, that this did not violate those provis- 
ions of the Constitution which prohibit the exemption 
of private property from taxation, and require all to be 
taxed in proportion to its value. The Legislature had a 
right to grant the extension on such terms as it thought 
proper. Held, also, that if this section were unconsti- 
tutional, the whole act would be, as immunity from 
city taxation for such tracts was the only condition on 
which they were annexed; so that whether section 3 
was constitutional or not, such tracts were not liable to 
city taxation. City of Kansas v. Cook. Opinion by 
Napton, J. 


EVIDENCE — REPUTATION OF INSOLVENCY ADMISSI- 
BLE. — In support of a charge that the defendant knew 
that certain notes were worthless when he induced 
plaintiff to accept them in payment for property, it is 
competent to show that the maker of the notes was, at 
the time, reputed, in the community where he and the 
defendant lived, to be wholly insolvent. The court 
remarks: *‘ In the case of Benoist v. Darby, 12 Mo. 196, 
where it was sought to prove knowledge on the part of 
one individual of the insolvency of another, testimony 
as to the opinion both of the public and the witness of 
the pecuniary condition of such person was held to be 
admissible. The court said that where particular 
knowledge of a fact is sought to be brought home toa 
party, evidence of the general reputation and belief of 
the existence of that fact among his neighbors is ad- 
missible tothe jury as tending to show that he also 
had knowledge as well as they. The same principle 
was recognized in Dickerson v. Chrisman, 28 Mo. 134. 
In Lee v. Kilburn, 3Gray, 594, it was held that on an 





* To appear in 69 Missouri Reports. 





issue whether the defendant had reasonable cause to 
believe certain persons to be insolvent, it was clearly 
competent toshow that they were reputed to be in- 
solvent. To the same effect are the cases of Bartlett v. 
Decreet, 4 Gray, 113, and Carpenter v. Leonard, 3 Allen, 
82. So, also, in the case of Sheen v. Bumpstead, 1 H. 
& C. Ex. Rep. 358, which was an action for fraudulently 
representing that a trader was trustworthy, it was said 
that evidence of the reputation of such trader's state 
of solvency amongst the tradesmen where he did busi- 
ness was admissible.’”’ Conover, plaintiff in error, v. 
Berdine. Opinion by Hough, J. 


MASTER AND SERVANT— DUTY OF MASTER AS TO 
FURNISHING SAFE MACHINERY — NEED NOT FURNISH 
THE BEST MADE—RAILROAD SWITCHES. — Railroad 
companies are bound to use appliances which are not 
defective in construction; but as between them and 
their employees they are not bound to use such as are 
of the very best or most improved description. If they 
use such as are in general use, that is all that can be 
required. This principle applied to the use of the T 
rail for a guard to railroad switches, it appearing that 
although a guard made of U rail would be safer for 
employees, and would answer the purpose of the com- 
pany equally well, yet the T was the one in general 
use. The court say: “In Winder v. Balt. & Ohio R. 
Co., 82 Md. 411, the court remark: ‘A master is not 
bound to change his machinery in order to apply every 
new invention, or supposed improvement in appli- 
ances, and hemay even have in use a machine or an 
appliance for its operation shown to be less safe than 
another in general use, without being liable to his ser- 
vants for the consequence of the use of it. If the ser- 
vant thinks proper to operate such machinery, it is at 
his own risk, and all that he can require is that he shall 
not be deceived as to the degree of danger that he in- 
curs.’ Wood, in his Law of Master and Servant, says, 
section 331: ‘The employer is not bound to employ the 
latest improvement in machinery, and is not liable for 
any injury which might have been avoided if such im- 
proved machinery had been in use.’ In T.W. & W. 
R. Co. v. Asbury, 84 Ill. 434, which was an action by 
his administrator to recover damages for an injury re- 
ceived by an employee,the court remarked : ‘ They(rail- 
road companies) are not required to seek and apply 
every new invention, but must adopt such as are found 
by experience to combine the greatest safety with prac- 
tical use.’ That case goes far enough in that direction, 
and we think too far, in regard to the duties it exacts 
of the employer to the employee. The principle an- 
nounced in the above extract applies to the relation of 
carrier and passenger, but is more exacting of the com- 
panies, with respect to employees, than we think war- 
ranted by the authorities. The liabilities of railroad 
companies to their passengers, and their liability to 
their employees, are to be distinguished, as in Warner 
v. Erie R. Co., 39 N. Y. 471, and Tinney v. Boston & 
Albany R. Co., 62 Barb. 218. The highest degree of 
diligence is required in the one case, and the low stand- 
ard in the other.”’ Smith v. St. Louis, Kan. City & 
North. R. Co. Opinion by Henry, J. 

——__>—_—_—- 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


OCTOBER, 1879. 

CRIMINAL EVIDENCE — DYING DECLARATIONS.—The 
rule as to the admissibility of dying declarations does 
not require that they should have been made while the 
sufferer is literally breathing his last. It is enough 
that they were made when he understands that his 
injuries are fatal and believes his death to be near at 
hand. Although it is true that if deceased had any 
expectation or hope of recovery, however slight, the 
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declarations are inadmissible, if he believed himself to 
be in a dying state, it is immaterial that he lived four 
days after making his declaration. Commonwealth v. 
Cooper, 5 Allen, 495; Commonwealth vy. Roberts, 108 
Mass. 301. It is not necessary that the written state- 
ment, signed by deceased, should show upon its face 
that it was made under the apprehension of impending 
death. That isa fact dehors the writing, and may be 
proved by parol evidence. Regina v. Hunt, 2 Cox’s C. 
C. 236. Commonwealth v. Haney. Opinion by Ames, J. 


CRIMINAL LAW—FALSE PRETENSES— WHAT DOES 
AND DOES NOT CONSTITUTE FALSE PRETENSE— FACT 
AND OPINION.— An indictment for false pretenses set 
forth that defendant, with intent to cheat and defraud 
M., in order toinduce her to sign a lease to one Conlin, 
falsely represented that Conlin ‘‘ was then and there a 
liquor dealer, then doing business as such dealer in 
Broad street in said Boston, and that said Conlin was 
then and there worth tev thousand dollars,’’ and that 
M. was induced to sign a lease. The charges were not 
aided by any otheraverments in the indictment. The 
second count alleged that the defendant, with intent 
to cheat and defraud, falsely represented to M. that he 
then and there had in his possession a check for the 
payment of money drawn by him in her favor, from 
the proceeds of which he intended to pay certain bills 
due from her to other persons ; and that M. was thereby 
induced to sign and deliver to the defendant a mort- 
gage deed of certain premises. There was no allega- 

- tion that defendant had or pretended to have money 
in the bank on which the check was drawn, or that he 
showed or offered to show the check to M., or that she 
bad any control overit. Held, that a false pretense, 
within the statute, is a representation of a material 
fact calculated to deceive, which isuntrue. Common- 
wealth v. Drew, 19 Pick. 179. The representation that 
Conlin was ‘‘a man worth ten thousand dollars,’’ 
might have been intended and understood as the ex- 
pression of an opinion or judgment, and not as the rep- 
resentation of a fact. Morse v. Shaw, 124 Mass. 59; 
Homer v. Perkins, 124 id. 431. But the representation 
that Conlin ‘twas then and there a liquor dealer, doing 
business as such dealer in Broad street in said Boston,” 
was a false pretense, if untrue. Held, also, that the 
second count was insufficient to show a false pretense. 
Commonwealth v. Stevenson. Opinion by Morton, J. 


MORTGAGE —WASTE BY MORTGAGOR IN POSSESSION— 
MORTGAGEE FOLLOWING TIMBER REMOVED.—Defend- 
ant bought wood cut from mortgaged premises by the 
mortgagor in possession, and paid for it before he had 
knowledge that it came from mortgaged premises, or 
that the mortgegee had any claim uponit. Before a 
large part of it was removed from the premises where 
it was cut, an agent of the mortgagee forbid defendant 
to remove it. The court below ruled that if the defend- 
ant bought of the mortgagor wood and timber cut from 
the mortgaged premises, and exercised such acts of 
ownership over the same as would amount to a conver- 
sion, then he would be liable to the mortgagee for the 
value of the same, without any previous demand, and 
although he bought the same in good faith and without 
any notice or knowledge of any claim upon the same; 
and excluded from the jury any consideration of the 
question, whether, under the circumstances of the case, 
the assent of the mortgagee to the sale of the timber 
could fairly be presumed. Held, error. Upon the 
question as to whether, where a mortgagor in posses- 
sion commits waste by removing timber and other 
things from the reglty, the mortgagee can follow the 
property, the decisions have been conflicting. In New 
York and Connecticut, it has been held that a mort- 
gagee out of possession cannot maintain an action at 
law for waste committed by the mortgagor, and that 
he has no property in wood or timber cut and removed 
so as to enable him to maintain trover for its conver- 





sion. Peterson v. Clark, 15 Johns. 205; Cooper vy. 
Davis, 15 Conn. 556. On the other hand, it has been 
held in several States, that timber, if wrongfully cut 
and removed by the mortgagor, remains the property 
of the mortgagee out of possession, and that he may 
recover its value of the mortgagor or a purchaser from 
him. Frothingham v. McKusick, 24 Me. 403; Smith v. 
Moore, ll N. H. 55; Langdon v. Paul, 22 Vt. 205; 
Waterman v. Matteson, 4 R. I. 539. In Massachusetts, 
the previous decisions in regard to the rights of mort- 
gagees and the nature of their interest in the mortgaged 
estate are such as to lead to the conclusion that a 
mortgagee out of possession is entitled to timber, 
fixtures, and other parts of the realty wrongfully 
severed, and may recover them or their value if a con- 
version is proved. See Fay v. Brewer, 3 Pick. 203; 
Page v. Robinson, 10 Cush. 99; Butler v. Page, 7 Mete. 
40; Wilmarth v. Bancroft, 10 Allen, 348; Gooding v. 
Shea, 103 Mass. 360; Byrom v. Chapin, 113 id. 308; 
King v. Bangs, 120 id. 514; Stanley v. Gaylord, 1 Cush. 
536; Riley v. Boston Water-Power Co., llid. 11. But 
the severance must be wrongful, and where it is made 
by the mortgagor or one acting under his authority, 
whether it is wrongful or not will depend upon the 
question whether a license to do the act has beer 
expressly given or is fairly to be implied from the rela- 
tions of the parties. Searle, ex’r, v. Sawyer. Opinion 
by Morton, J. 


RECENT ENGLISH DECISIONS. 

HvusBAND AND WIFE-—- HUSBAND IN LUNATIC ASY- 
LUM—IMPLIED AUTHORITY TO PLEDGE HIS CREDIT BY 
WIFE — ‘‘NECESSARIES’’ AND ‘“ LUXURIES ’’ — SUFFI- 
CIENCY OF PROVISION FOR WIFE—PRINCIPAL AND 
AGENT.—The defendant's wife, previous to his lunacy, 
had been authorized to pledge kis credit for necessa- 
ries for the household in London. The defendant was 
possessed of an income from landed property of about 
5,000l. a year. He became a lunatic, and was confined 
for some years in anasyluin. Prior to his lunacy he 
had put his wife in possession of the entire of his in- 
come, which until his recovery she continued to re- 
ceive. During the period of his confinement the wife 
contracted a debt with the plaintiffs, the proprietors of 
a musical warehouse, of 62/. for musical instruments 
supplied. On the recovery of the defendant he resumed 
his authority over his estates. Subsequently applica- 
tion was made to him by the plaintiffs for the amount 
of their claim. In reply he wrote disclaiming his lia- 
bility, directing their attention to an advertisement in 
several papers, that he would not be liable for his 
wife’s debts, but appended a note of one of the items of 
the charge. In an action for the price of the musical 
instruments held, (1) that the articles for the price of 
which the suit was brought were not necessaries such 
as a wife has the implied authority of her husband to 
pledge his credit for; (2) that the wife, having received 
the entire of her husband’s income, which was suffi- 
cient for the maintenance of herself and family, could 
not render her husband liable for any thing beyond; 
(3) that the reply of the defendant to the plaintiff's de- 
mand, repudiating his liability, could not be taken asa 
ratification of his wife’s contract. Irish Q. B. Div., 
Jan. 22, 1879. Chappell v. Nunn. Opinion by May, 
C.J. 


NEGOTIABLE INSTRUMENT— BILL OF EXCHANGE— 
PARTING WITH SECURITY.—The respondent drew a 
bill of exchange upon the firm of T. & Co. against 
shipping documents, in accordance with the terms of a 
letter of credit received from them. He discounted 
the bill with the appellants, and gave them the bill of 
lading and shipping documents, and also, as a collateral 
security, a letter of bypothecation, giving them power 
to hold the documents as against payment. The appel- 





THE ALBANY LAW JOURNAL. 

















lants took the acceptance of T. & Co. to the bill, and 


handed over to them the shipping documents. T. & 
Co. sold the goods, but failed before the bill became 
payable, and it was dishonored. Held (reversing the 
judgment of the court below), that the respondent was 
liable on the bill, although the appellants had parted 
with their security before obtaining payment of the 
bill. Priv. Counc., July 22, 1879. Oriental Bank Cor- 
poration v. Lembke, 41 L. T. Rep. (N. 8.) 385. 


NEW BOOKS AND NEW EDITIONS. 


41 MicHIGAN REPoRTs. 


Michigan Reports. Cases decided in the Supreme 
Court of Michigan, from June 3 to October 28, 1879. 
Henry A. Chaney, State Reporter. Volume 41. 
Lansing: 1879. Pp. xvi, 836. 

HIS volume is a gratifying exhibition of industry, 
promptness and skill on the part of the reporter, 
which reporters in most of the other States might well 
imitate. (Perhaps some one can explain why our Court 

of Appeals reports come down uo later than May, 1878, 

when the Michigan reports are not two months in ar- 

rears. We have reason to believe it is not the fault of 
our reporter.) The present volume contains a great 
many cases, and many of small importance, but all 
reported with the intelligence which uniformly char- 
acterizes Mr. Chaney’s work. From the more impor- 
tant cases we have selected the following as especially 
worthy of note. Pennock v. Fuller, p. 153.—The busi- 
ness Of a real estate agent is not an office or a profes- 
sional employment, within the meaning of a statute 
imposing a contract liability for misconduct in one’s 
office or profession. Gallery v. National Eachange 
Bank of Albion, p. 169.—Where a note is made by the 
directors of one corporation and is transferred to an- 
other corporation, one of the makers being the payee 
and indorser and president of both corporations, he 
cannot consent for the corporation creditor to any ar- 
rangement which will release his own personal liability 
or that of his co- directors, and impair the creditor’s 
security. Spicer v. Earl, p. 191.—An infant cannot re- 
pudiate an executed contract for his services, though 
not exclusively for necessaries, if fair and reasonable, 
and the other party was ignorant of his infancy; and 
his continuing under a contract of service, after he 
comes of age, without demanding increased wages, is 
evidence of an affirmance. Sibley v. Muskegon Nat. 

Bank, p. 196.—A stranger putting his name on the back 

of a note before the payee indorses it, is liable only as 

joint maker. Ricci v. Mueller, p. 214.—No action lies 
against a husband for an injury caused by his wife’s 
negligence, unless she acted upon his direction, or with 

his knowledge and assent. Cadwell v. Pray, p. 307.— 

A mortgage on a stock of goods may be made to cover 

goods afterward put in to keep up the stock. Higgins 

v. Kusterer, p.318.—Ice, in or out of the water, is per- 

sonalty, and the title is in the possessor of the water 

where itis found. American Ins.Co. v. Stoy, p. 385.—An 
insurance company cannot recover against a policy- 
holder on an installment note of which the installments 
are payable in advance, where the policy stipulates that 
so long as an installment remains due and unpaid the 
policy shall be null and void as to any losses occurring 
during the period of default in payment. Sears v. Gid- 
ney, p. 590.—A husband is proximately liable for the 
expenses of his wife’s funeral, whether he is her legatee 
or not. Bewick v. Patcher, p. 625.—Machinery put up 
in a drill house on another’s land, for the purpose of 
boring a well, and removable without injuring the 
freehold, is not a fixture, and does not pass by a con- 

veyance of the land. Woodin v. Phenix, p. 655.—A 

judge cannot appoint himself referee in a cause pend- 

ing in his court, even by consent of the parties. 





CORRESPONDENCE. 


Tue SAPLING StToRY.* 
To the Editor of the Albany Law Journal: 

You will doubtless be run down with versions of the 
following, but as I have always heard it traditionally, 
this is, substantially, the “Sapling Story:’ Judge 
Marshall was peculiarly great in his faculty of mental 
abstraction. Riding along in his sulky, the vehicle 
came to a full stop, by the wheel running between 
two saplings. The Chief, undisturbed, retained his 
sulky-seat in the broiling sun until an old negro 
who happened to know him, came along, and aroused 
him from his revery with a familiar, ‘‘Hi! Mass 
Marshall, what’s the matter?” Marshall, C. J.: “ Well, 
uncle, I seem to be stuck fast here—can’t you get an 
axe and cut down one of these saplings? I suppose I 
can’t pull through.” ‘Certainly, Mass Marshall, cer- 
tainly ; but, Mass Marshall, wha’ for you no jist back 
your sulky out?’’ The Chief Justice reversed his 
judgment and wheels, anticipating the X Vth amend- 
ment and admitting the negro to practice as amicus 
curie. Yours respectfully, 

B. W. HUNTINGTON. 

New York, December 29, 1879. 


Bacon AND Hoeae. 
To the Editor of the Albany Law Journal: 

The story of the thief Hogg, who implored mercy 
from Lord Bacon on the ground of kinship, and re- 
ceived the answer, ‘‘ You will not be bacon until you 
have been hung,’’ of course, should not be attributed 
to Lord Francis Bacon, as you have said. 

It emanated, however, from Lord Nicholas Bacon, 
the father of Francis, who was a judge in the time of 
Queen Elizabeth. See Adams’ *“* Records of Noble 
Lives ’’ (London, 1871}, page 55. 

Yours truly, 

New Yor«, December 25, 1879. 


Epw. B. Cows. 


POLIcrEs IN INSOLVENT LIFE INSURANCE COMPANIES. 
To the Editor of the Albany Law Journal: 

In The People v. Security Life and Annuity Com- 
pany, recently announced, the Court of Appeals held 
that a life policy remains in full force for the time cov- 
ered by the premium paid, though the company before 
the time expired had been in the hands of a receiver 
after decree of dissolution. The decision will, upon 
this point, be seriously questioned. It means that a 
company, though dissolved as an insurance company, 
had still the liability of an insurance company for the 
period covered by the premiums received before disso- 
lution. Under this rule a receiver cannot make a 
showing of the liabilities of a life insurance company 
until the time covered by every premium received had 
elapsed. This is clear as to ‘‘running”’ policies. 

It may equally be claimed that a paid-up policy 
should have an equal consideration. That is, if the 
rule is that where the premium is payable annually, 
the policy is held in full force until the time paid for 
shall have expired, the same rule should be applied to 
hold in full force the paid-up policy. There should be 
no preference. Or to state it more explicitly, a policy- 
holder has the option to pay his premiums monthly, 
quarterly, semi-annually, annually, or at whatever 
periods may be agreed upon; or he can pay the pre- 
mium at once by one payment and receive a paid-up 
policy. The court has decided that if death occurs 
within the part of the year paid for, the beneficiary is 
entitled, though the company had been formally dis- 
solved by a decree of a court—as a creditor for the 
full face value of his policy — why should not the same 
rule apply in case of a paid-up policy? It will hardly 
answer to say that this will prevent a settlement of the 
company’s affairs, or will keep it in existence as a life 


*See 20 A, L. J. 505. 
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insurance company. It is true that would be the effect 
of the rule. But the rule announced continues the 
company in existence with the liability of a life insur- 
ance company for a period after its dissolution to pro- 
tect one class of policies, and having done this for one, 
it can, or logically, must do it for_all. 

Not only that confusion results. It has with it some- 
thing worse confounded. The contract of the policy- 
holder is, that he may pay a premium for which he 
receives (1) insurance at a fixed period, and (2) the 
right to pay at the end of that period a similar premium 
for a similar insurance and privilege to continue. 
Statham’s Case, 93 U. S. 24. The company cannot 
escape this liability while it isa company. If it refuse 
to receive a premium the policy has this right secured. 
At his death, whenever it may occur, the beneficiary 
may recover. Day v. Conn. General Life,7 Ins. Law 
Jour. 903 (Supreme Court, Conn.); Shaw v. Republic 
Life, 69 N. Y. 286; Hayner v. Am. Popular Life, id. 
435; Meyer v. Knickerbocker Life, 73 id. 516. 

In the case in review the policy-holders were unable 
to pay by no faultof theirs. A receiver was appointed 
and notice given that no premium would be received. 
This, however, cannot give one policy-holderany pref- 
erence over another. If the premium of one happened 
to fall due the day before the company passed to the 
receiver and was then paid, and the premium of another 
happened to fall due the day after dissolution and 
could not then be paid, they must still stand on the 
same footing. The one having paid the largest amount 
of premiums is the heaviest creditor. They are policy- 
holders having precisely the same rights against the 
company. They are creditors against the assets, whose 
rights are to be decided by precisely the same tests. 
Therefore, if the one who paid the day before dissolu- 
tion is given insurance for the period he has paid for, 
the other must be given insurance for the period he had 
contracted for, but had not been allowed to pay for; 
that is to say, the company, though dissolved as a life 
iasurance company, is still under the accruing liability 
of a life insurance company. This conclusion, though 
it be the reductio ad absurdum, is inevitable and irre- 
sistible. The premises given by the court have but this 
conclusion. 

The truth is—and the effort here is to make it appar- 
rent — the court (as ‘‘ the excellent Homer’’ has done) 
“nodded” at that particular point in the decision. 
The true rule escaped attention. When the company 
was dissolved as a life insurance company all rights 
were fixed at the instant and by the act of dissolution. 
The rule for computation of the varying rights of 
holders of every form of life insurance contract is very 
simple. The reserve upon each is as calculable as 
imterest. (It is not, however, as stated in the opinion, 
the same as ‘“‘the equitable value of the policy ;” that 
is determined by a variety of facts in addition to the 
reserve.) 

This calculated, the rights of the creditors — there 
are no longer any policy-holders — are then fixed. The 
assets can be reduced to money and distribution made. 
And in no other way can a company be dissolved with- 
out gross partiality to some and gross injustice to 
others. 

The court should yet recall this opinion and annul so 
much of it as is alluded to. Unless this is done it will 
lead receivers and claimants to exceeding difficulty, 
and in the end the true rule, as stated, will have to be 
adopted. J.A.F. 

INDIANAPOLIS, IND., December 22, 1879. 

pA te. 


NOTES. 


E are indebted to Rev. Dr. Spear for a copy of his 
excellent and effective argument in behalf of 

Rev. Mr. Talmage, before the Synod of Long Island. 
After all, one reads about Talmage and his pranks 





with much the same feelings as when he reads of the 
recent conversion of Dan Rice. By the way, why 
doesn’t Talmage engage Dan as an assistant ?—A book 
has recently been published in London, entitled ‘‘ Over 
One Thousand Useful and Entertaining Legal Facts 
for one Shilling.” Among other startling facts we 
find the following: ‘‘When a house is taken on an 
ordinary yearly tenancy, notice must be given so as to 
expire the same time as the tenancy commenced, unless 
there is a special agreement to the contrary.”’ That is 
what one would calla short lease. Again: “tA child 
born within nine months after marriage is legitimate ”’ 
—astatement, says the Law Journal, ‘not so much 
startling in itself, as in the inference from it that 
children born ten months after marriage are illegiti- 
mate.” We rejoice that this book was not written 
in America. 

The tendency general in literature at large is uo less 
marked among professional works than elsewhere. 
The disposition to read treatises and isolated text- 
books is increasing slowly. The disposition to read 
periodicals and to consult alphabeticals, as the libra- 
riaus call dictionaries and digests, is increasing rapidly. 
The new departure of the American Law Review 
promises to give us another first-class law magazine, 
fresh, readable, instructive and not indigestible. The 
new plans announced by the Central Law Journal, and 
the increasing compactness and fullness of the ALBANY 
LAW JOURNAL indicate the same progress. No one 
now can maintain himself as abreast of the times pro- 
fessionally who does not pursue with some degree of 
attention the utterances of leading jurists through 
these and similar channels; and much that was form- 
erly discussed only in the text-books and treatises is 
now the subject of well-considered articles and series 
of articles in these and kindred publications. We 
should not omit to mention also the thorough series of 
articles in several recent cyclopedias, such as Apple- 
ton’s, Johnson’s and the Britannica, most of which are 
so carefully prepared that together they form the out- 
line of a very complete body of law. These kinds of 
repositories of legal learning do not appear in anywise 
to supplant the more stately and ambitious commen- 
taries, institutes and text-books, but they increase 
more rapidly and command now, it is probable, the 
attention of far the larger number of readers.—New 
York Daily Register. 


A Boston correspondent writes us: When you want 
a few lines of facetiz to fill out a corner of your JouR- 
NAL, you may find an amusing passage in the proceed- 
ings of the famous trial of the Seven Bishops, worth 
noting. The several justices of the King’s Bench had 
summed up the evidence; the jury were about to re- - 
tire, and the following colloquy took place: Ld. Ch. 
Just.: **Gentlemen of the jury —have you a mind to 
drink before you go?”’ Jury: ‘“‘ Yes, my Lord, if you 
please.” [Wine was sent for, for the jury.] In another 
respect a contrast with modern practice appears. Jury- 
man, log.: ‘‘My Lord, we humbly pray that your 
Lordship would be pleased to let us have the papers 
that have been given in evidence.’”’ Ld. Ch. Just.: 
“What is that you would have, sir?’’ Mr. Sol.-Gen.: 
“* He desires this, my Lord, that you would be pleased 
to direct that the jury may have the use of such writ- 
ings and statute books as may be necessary for them 
to make use of.”’ Ld. Ch. Just.: ‘“ The statute books 
they shall have.’’ Percontra. The Supreme Court of 
Massachusetts granted a new trial in Merritt v. Nary, 
10 Allen, 416 (1865), because the judge who presided at 
the trial allowed the jury to have a copy of the Gen- 
eral Statutes in the jury room while deliberating on 
their verdict. The ancient authority above mentioned 
does not appear to have been cited in the argument of 
the latter case. 
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CURRENT TOPIOS. 


HE annual conclave of our law-makers has assem- 
bled. In their train, we take it for granted, 
will be found the usual crowd of lobbyists, who an- 
swer tothe horde of plunderers and harlots who 
bring up the rear of every army. Judging from 
the past, we fear that the next four months will 
bring forth a vast amount of crude, hasty, reckless, 
unnecessary, foolish and corrupt legislation. If 
any necessary and honest laws are enacted, the 
chances are even that they will be rendered nuga- 
tory or vicious by bungling expression. It must be 
confessed that the late governor, in spite of his un- 
wise and prejudiced action respecting the Codes, 
put a stop to a good deal of mischief by his exer- 
cise of the veto power. In the present Senate, as 
we learn from the New York Times, there is an un- 
usual number of men who have had legislative ex- 
perience. Of the 32 members, 25 have served before 
in one or both branches. Twelve of the 32 are law- 
yers, those in this class being Jacobs, Strahan, Astor, 
Foster, Robertson, Fowler, Winslow, Mills, Woodin, 
Pitts, Williams, and Sessions. Six—Birdsall, Wend- 
over, Baker, Wagner, Stevens, and Lord, are farm- 
ers. Seven are, or have been, merchants; one is an 
auctioneer ; one an agent; one a manufacturer, and 
two are ‘‘gentlemen,” 7. e., have no occupation. 
The Assembly contains an unusually large number 
who have never before served in that body. Only 
50 of the 128 members have served before. Thirty- 
four are lawyers; 23 are farmers; 16 merchants of 
various kinds; 12 manufacturers; 7 clerks; 4 bank- 
ers; 4 physicians; 3 builders; 2 butchers; 2 coal- 
dealers; 2 journalists; 2 lumbermen; 2 stone-cut- 
ters; 2 real estate agents; and a printer, a trans- 
portation agent, a contractor, a dealer in blue-stone, 
a machinist, a cigar-dealer, a hotel-keeper, a civil 
engineer, a collector, a carter, and three members 
who have no business calling whatever. We hope 
that the 46 lawyers in the present Legislature will 
forget party long enough to give the State some 
necessary laws on Insurance, Codification, and a few 
other subjects, and that the two editors will back 
them up. Our hope of course lies in those 48 law- 
makers, although as yet we have nothing to say 
against the rest. 


The Supreme Court of Maine, convened by the 
governor under his constitutional authority, to an- 
swer certain inquiries concerning the regularity of 
the late election, and the power and duty of the 
governor in the premises, have responded to those in- 


quiries. It is not for us to discuss the matter. The 
decision of the court will be of interest to our pro- 
fession as lawyers as well as citizens, but after all, 
it verges too nearly on mere party interests to ren- 
der it profitable for examination in these columns. 
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It may be permitted us, however, to express the 
hope, that whatever may be the substance of this 
response of the judges as regards the governor’s 
action, it will meet with an instant and implicit fol- 
lowing. The peaceful arbitrament of the questions 
growing out of our late presidential election did 
much to inspire our people and foreign nations with 
faith in the possibility of perpetuity for our institu- 
tions. If this similar affair in Maine shall result in 
the like way, that faith will be confirmed ; intriguing 
politicians of all parties will be taught that the 
country is stronger than party; and that largely in- 
creasing class who have come to despair of the re- 
public will have a ray of hope. The only safety of 
a popular government is in unresisting, if not un- 
questioning, obedience to the decisions of the con- 
stitutional authorities. 


A highly esteemed and very learned judge of the 
Supreme Court of this State writes us as follows: 
‘*Referring to the first item of ‘Current Topics’ in 
this week’s JourNAL, I submit that the question put 
to Mrs. Hayden was rightly held to be improper, 
for the reason that she could only be required to 
state facts, not opinions; not what she thought she 
would do if the facts were otherwise than as she 
testified to them. No one can do more than guess 
what he would do in a situation that does not, or 
has not, involved him.” Although we are diffident 
of dissenting from so learned an authority, we still 
adhere to our opinion. Mr. Waller’s duty was to 
find out if Mrs. Hayden had testified truthfully. 
He was not bound to assume, nor was the court, 
that she had testified truthfully. He had a right to 
ascertain her state of mind, and whether she was 
under any bias or influence. His question, although 
perhaps hypothetically couched, actually covered 
and must have been understood to cover an actual 
supposed state of facts, namely, the condition of 
Mrs. Hayden’s mind. He could not ask her if she 
had been lying, or if she did not suppose it was 
necessary for her to lie, in order to save her hus- 
band; and so he asked her, whether, if she sup- 
posed it necessary, she would hesitate to lie for that 
purpose. In other words: is the state of your mind 
and are:your relations with the accused such that 
you would scruple to tell a lie in his behalf ? How 
does this differ from the common question, are you 
on friendly terms with the other party, and are you 
so free from prejudice against him that you can tes- 
tify truthfully? It seems to us that the witness 
was ‘involved in the situation,” and that the ques- 
tion did not call for an opinion, any more than the 
question put last above. The state of mind of the 
party questioned, in a real situation, is a fact, not a 
matter of conjecture or opinion. ‘‘A witness,” 
says Wharton (Ev., § 545), ‘‘may be compelled to 
answer all questions concerning his capacity or dis- 
cernment and expresssion, his motives, and his pre- 
judices.” ‘‘So answers may be compelled to any 
questions as to the witness’ corrupt or interested 
leanings in the case.” (Id., § 544.) The question, 
it seems to us, was a fair one to test how far the 
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witness’ wifely affections might have warped her 
conscience; but its admission was probably discre- 
tionary. 


Referring to the foregoing matter, the Albany 
Ewening Journal dissents from our view. We should 
be more apt to defer to the Journal on matters of 
politics than of law, but the Journal deserves a re- 
spectful reply. It says: ‘‘Gentle women of stain- 
less reputation have prejudice against being spat- 
tered with the slime of the implication contained in 
such an interrogatory.”. Now the gentle woman 
would not have been spattered, probably, if her 
counsel had been wise enough to let her answer, 
for if she had said she could tell the truth, the jury 
would have believed her; but if she had said she 
could not, they ought not to believe her, and she 
would have deserved the imputation. We think 
her counsel made a great mistake and lost a strong 
point in not letting her answer. A witness who de- 
clines to answer on the excuse of self-crimination, 
always pleads guilty; much more so, when there is 
no such excuse, as in this case. But says the Jour- 
nal; ‘*Suppose the court had admitted the question, 
how could the answer possibly have benefitted his 
case ? All that he could have gained from it would 
have been the admission of a perjurer that she was 
or was not capable of perjury.” Now it was not 
the business of the court to take care of Mr. Wall- 
er’s case. If the witness had said she was not capa- 
ble of perjury, it would have hurt his case, and he 
ran a great risk in asking the question; but if she 
had said she was capable of perjury it certainly 
would have hurt the witness and helped his case. 
The fact that Mr. Waller assumed that the witness 
was perjured, certainly did not foreclose him from 
asking her if she was not capable of perjury. But 
says the Journal, in conclusion: ‘‘There is an im- 
pression that too much latitude is now and then 
allowed to counsel on cross-examination in other 
States beside Connecticut. Some of the cross-ex- 
aminers are more than cross. They are positively 
rude, not to say insulting. The Journal may not 
regard Mr. Waller as an example in point; but does 
it not believe that there is just ground for com- 
plaint?” Frankly, we say yes to this inquiry. We 
agree to a certain extent with the views expressed 
on this subject by Mr. Seymour, in his report, as 
chairman of the committee on grievances, to our 
State Bar Association. See 20 A. L. J. 477. But 
we believe the complaints are considerably exagge- 
rated. A frank and sensible man will rarely take 
or find occasion to take offense at cross-examination. 
The fault of cross-examination is more commonly 
in longitude than latitude. 


The case of State v. Babcock, 51 Vt. 570, is to be 
commended to the world of people who believe that 
a woman witness always tells the truth, and must 
not be strictly cross-examined. A witness testified 
to certain facts as of her own knowledge, both 
counsel and court supposing her so to know them. 
The cross-examination disclosed that the testimony 





was hearsay, derived from her husband. Counsel 
for the party for whom she was a witness told the 
jury that her testimony was withdrawn from their 
consideration, and the court assented, saying that 
the testimony was ‘‘ of no account.’’ eld, no error. 
The court remark: ‘‘ The witness (like other women) 
supposed that what her husband or other credible 
person told her was a fact, was so. All persons are 
made witnesses — ‘ Jews, Turks, and infidels.’ They 
speak in every language; some stammer and stutter, 
and communicate their knowledge in fragments; 
some, from stupidity and ignorance, assume to know 
what, by legal rules of evidence, they do not know. 
Some attempt in broken English, or by signs, to 
make statements which neither court nor counsel 
nor jury can comprehend. If in this confusion of 
tongues, imperfect statements, and opaque ideas, it 
should be finally disclosed that a witness had been 
stating as facts matters of which he had no legal 
knowledge, a court must discharge the jury and 
begin the case de novo, then trial by jury would be- 
come impracticable.” 
> 


NOTES OF CASES. 


l* American Cotton Supply Co. v. McCready, U. 8. 
Cire. Ct., 8. D. New York, Nov. 11, 1879, 8 
Rep. 811, it was held that an injunction may issue 
to restrain a carrier from transporting articles which 
are infringements of the complainant’s patents. 
The carrier in such case is the agent and servant of 
the infringing owner of the goods, in promoting 
and effecting their sales. The court, Blatchford, 
J., say: ‘*In Hunt v. Maniere, 34 L. J. (N. 8.) p. 1, 
c. 142, a wharfinger received notice that certain 
wine deposited at his wharf was marked with a 
fraudulent imitation of a trade-mark, and that the 
owner of the trade-mark was about to apply to the 
Court of Chancery for an injunction to prevent the 
wine from going on the market. After the injunc- 
tion had been granted, but before the wharfinger 
had notice that it had been granted, he refused to 
deliver the goods to their owner. It was held by 
the master of the rolls, and on appeal, by the lords 
justices, that he was justified in equity in such re- 
fusal, and that the owner of the goods would be 
restrained from suing him at law for a wrongful 
conversion of the goods. The master of the rolls 
observed that the plaintiff acted rightly, and that 
being in the possession of goods which he knew to 
be fraudulent and spurious imitations of the manu- 
facture or growth of other persons, and being in- 
formed that an injunction would be obtained and 
being notified not to deliver the goods, he would 
have acted culpably if he had parted with the 
goods. In Upmann v. Elkan, L. R., 7 Ch. App. 130, 
affirming the decision of the master of the rolls, a firm 
of forwarding agents in London received from cor- 
respondents abroad several boxes of cigars bearing 
forged brands, which were to be delivered to sev- 
eral persons in England. On application by the 
makers whose brand had been forged, the agents 
gave information to the consignors and offered 
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either to send back the cigars or erase the brands. 
On a bill for an injunction filed by the makers 
whose brands were forged, it was held that the fact 
that the agents were merely carriers was no defense 
to the suit; but that as they had given sufficient 
information and had offered to erase the brands, 
they were not to pay costs. In Orr v. Diaper, L. 
R.,4 Ch. Div. 92, it was held that a bill would lie 
against ship-owners who had shipped goods bear- 
ing counterfeits of the plaintiff's trade-marks, for a 
discovery of the names of the consignors from 
whom the goods have been received. The doctrine 
of these cases in regard to trade-marks is entirely 
applicable to the case of an infringement of a pat- 
ent.” 





In State ex rel. Cappel v. Chamber of Commerce, 
Wisconsin Supreme Court, Dec. 16, 1879, 3 Northw. 
Rep. 713, the visitatorial power of courts over cor- 
porations was examined. The relator had been sus- 
pended from membership of the defendant for re- 
fusing to pay a fine imposed by its directors for 
violation of one of its rules. The rule in question 
prohibited its members from ‘ gathering in any 
public place in the vicinity of the exchange room,” 
and ‘‘ forming a market ” for the purpose of making 
any trade or contract for the future delivery of 
grain or provisions, before the time fixed for opening 
the exchange room for general trading, or after the 
time fixed for closing the same, daily. The charter 
authorized the corporation to make reasonable rules 
for the regulation of its members, The rule in 
question was held to be reasonable, and not an un- 
lawful restraint upon trade, nor void for uncertainty ; 
and the relator having been fairly tried, upon due 
notice, and in accordance with the rules of the cor- 
poration, and there being abundant proof against 
him tending to show that he had committed the 
offense charged, he will not be restored by manda- 
mus. But whether the court, in such a case, will 
look into the testimony for any purpose, quere. 
The court say: ‘The visitorial or superintending 
power of the State over corporations, created by 
the Legislature, will always be exercised in proper 
cases through the medium of the courts of the 
State to keep those corporations within the limits 
of their lawful powers, and to correct and punish 
abuses of their franchises. To this end the courts 
will issue writs of quo warranto, mandamus, or in- 
junction, as the exigencies of the particular case 
may require; will inquire into the grievance com- 
plained of, and if the same is found to exist, will 
apply such remedy as the law prescribes. Every 
corporation of the State, whether public or private, 
civil or municipal, is subject to this superintending 
control, although in its exercise different rules may 
be applied to different classes of corporations. The 
cases in this court are very numerous in which such 
control has been sanctioned and exercised. In one 
of them this court sent its peremptory mandate to 
the chamber of commerce of Milwaukee, the prin- 
cipal respondent in this action, commanding the 
restoration of a member who had been unlawfully 
suspended. Graham v. The Chamber of Commerce, 








20 Wis. 63. In another case it adjudicated the va- 
lidity of a by-law of the chamber for the violation 
of which a member was threatened with expulsion 
or suspension. Dickenson v. The Chamber of Com- 
merce, 29 Wis. 45; 8. C., 9 Am. Rep. 544, In the 
light of these judgments we cannot accept the doc- 
trine which seems to have received the sanction of 
the Supreme Court of Illinois in People ex rel. Rice 
v. The Board of Trade of Chicago, 80 Tl. 184, that 
the power of such corporations to enact by-laws is 
unlimited, and that the courts will not interfere 
with the enforcement of any by-law thus enacted. 
The case seems in conflict with earlier decisions of 
that court, and we are not aware that the court has 
reasserted any such doctrine, although it has since 
considered several cases involving the legality of the 
proceedings of the same board of trade. See Fisher 
v. The Board of Trade of Chicago, 80 Ill. 85; Sturges 
v. The Same, 86 id. 441; Baater v. The Same, 83 id. 
146. True, these were equity cases, in which the 
respective complainants sought to restrain the board 
from expelling them, or to compel it to restore them 
after expulsion, yet the doctrine of The People ex 
rel. Rice v. The Board of Trade, supra, is referred 
to hypothetically in the opinions of the court, and 
no mention whatever is made of that case. Whether 
that learned and able court adhere to that doctrine 
or not, we are unable, as at present advised, to 
adopt it as the law of this State.” 


In Mansfield Coal and Ooke Co. v. McEnery, Penn- 
sylvania Supreme Court, Nov. 17, 1879, the rule as 
to the measure of damages for the death of a per- 
son by another’s negligence was affirmed to he 
‘*the pecuniary loss suffered by the parties entitled 
to the sum recovered, without any solatium for dis- 
tress of mind; and that loss is what the deceased 
would have probably earned by his intellectual or 
bodily labor in his business or profession during the 
residue of his life-time and which would have gone 
for the benefit of his children, taking into consid- 
eration his age, ability and disposition to labor and 
his habits of living and expenditure.” In this case 
the judge had charged that the jury might ‘also 
consider the opportunities of acquiring wealth or 
fortune by change of circumstances in life.” This 
was held error, the court saying, it ‘‘ gave the jury 
a license that was practically without limit. It was 
substituting for the ordinary, reasonable and proba- 
ble incidents of life, that which was speculative and 
unusual, What are ‘the opportunities of acquiring 
wealth or fortune by change of circumstances in 
life,’ and how can a jury measure them? A laborer 
toiling in the mines may by chance pick up a nug- 
get of gold worth a fortune. Industry, thrift and 
sagacity have enabled some poor men to become 
millionaires. These cases, however, are exceptional. 
They are only the possibilities of life. Looking at 
mere possibilities, this unfortunate mule driver, had 
he lived, might have become president of the 
United States. Yet to estimate the damages to his 
family by his death upon the basis of a president’s 
salary would be worse than a burlesque upon the 
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administration of the law. Such a principle, car- 
ried to its legal conclusion, might bankrupt any 
person, firm or corporation engaged in a business 
which “involved the use of an element of danger.” 
The rule announced is generally approved. See 
Blake v. Mid. R. Co., 18 Q. B. 93; Penn. R. R. Co, 
v. Butler, 57 Penn. St. 335; Illinois Cent. R. Co. v. 
Baches, 55 Til. 379; Ohio and Miss. R. Co. v. Tindal, 
13 Ind. 366; Donaldson v. Miss. and M. R. Oo., 18 
Iowa, 280; Telfer v. North. R. Co., 1 Vroom, 188; 
Quin v. Moore, 15 N. Y. 432; Wood’s Mayne on 
Dam., § 631. 


ASSIGNMENTS FOR BENEFIT OF CRED.- 
ITORS— PROVISION FOR CARRYING 
ON OR FINISHING BUSINESS. 


ITH the repeal of the bankrupt law the fertile 
and lucrative field of litigation concerning 
fraudulent assignments for the benefit of creditors 
will again be opened to the profession. The case 
of Perry Insurance and Trust Co. v. Foster, 58 Ala. 
502, is suggestive on this point. There an assign- 
ment, for the benefit of creditors, with the personal 
property used in cultivating the crops upon it, was 
made in the spring, and provided that the sale 
should be delayed until the first of December next, 
and that meantime the property should remain in 
possession of the assignors, to be used in cultivating 
the crops, and that the crops when gathered should 
be delivered to the assignee, and distributed under 
the assignment. Such property could not be ad- 
vantageously rented in the spring, and would be 
sacrificed by a sale then, or if stripped of the per- 
sonal property. Held, a valid provision, 

The court say: ‘‘Of course, as is suggested in 
one or more of the cases cited from our own re- 
ports, if an assignment contemplated the indefinite 
continuance of planting operations, it could not be 
sustained. But when the provision is simply for 
the temporary use, profitably to the creditor, of the 
property conveyed, until a sale can be effected ju- 
diciously, it is difficult to perceive any substantial 
objection to it.” ‘* We do not understand that the 
assigned property must be immediately converted by 
asale. The sale must be made in a reasonable time, 
and the reasonableness of any delay for which the 
assignment provides, will depend on the character 
of the property, the cause for it, and the particular 
circumstances of the case.” ‘‘When these facts 
are all considered, it seems unreasonable to say it 
was illegal, or unjust, or immoral, to use the per- 
sonal property as it was used in the cultivation of 
crops on the lands conveyed,” ‘‘or that the provis- 
ions of the assignment authorizing the use are a 
reservation for the benefit of the debtor.” 

This decision is based to a considerable degree on 
Cunningham v. Freeborn, 11 Wend. 240, where a 
foundry was assigned, and the assignees were au- 
thorized to continue the business, for the purpose 
of working up materials, and completing the man- 
ufacture of any of the assigned property, and to 
pay such expenses as might be incurred thereby. 
Speaking of this provision, Nelson, J., said: ‘In 





all this I can see no violation of law, or of honesty 
or fairness aside from the principle of preference, 
which we are not at liberty to question. The es- 
tablishment was large, and embraced the whole of 
the fund out of which the debts must be paid, if at 
all. It was a kind of property not readily converti- 
ble into money, and valuable and profitable only in 
the business in which it had been employed, and 
we cannot say that this provision in the assignment 
was injudicious, much less illegal. The chance of 
a sale might be greater and better, by keeping the 
establishment in operation, than in the abandon- 
ment of it.” 

Independent of any authority in the assignment, 
the assignee may work up materials on hand, when 
it is manifestly necessary, or for the benefit of the 
estate. Putten’s estate, 2 Pars. (Penn.) Sel. Eq. Cas. 
108. 

In DeForest v. Bacon, 2 Conn. 633, the assignee 
was authorized, in an assignment by the proprietor 
of a brush factory, ‘‘to conduct and carry on the 
manufactory of brushes, of various kinds and de- 
scriptions, until all the materials now on hand shall 
be consumed, and to purchase such articles as are 
necessary to manufacture and work up all the raw 
materials now on hand.” Held, not per se fraudu- 
lent. ‘‘ Otherwise,” say the court, ‘‘ property might 
be sacrificed in the distribution among creditors, 
for the raw material might be of little value until 
manufactured, and in a situation not to be re- 
moved.” Exactly the same doctrine was laid down 
in Kendall v. N. E£. Carpet Co., 13 Conn. 383, on 
the authority of the former case. 

In Woodward v. Marshall, 22 Pick. 468, the court 
said: ‘‘The clause in the assignment authorizing 
the assignees to work up the stock in the process of 
manufacture, is not, in our opinion, incompatible 
with the provisions of the statute, and certainly 
does not invalidate the whole instrument. It does 
not violate any express prohibition, and we cannot 
discover that it is at variance with the general object 
and spirit of the statute. The principal duty which 
devolves upon the assignees, by their acceptance of 
the trust, is to convert the property placed in their 
hands, into money, in a manner the most speedy 
and the most beneficial to the creditors. They of 
necessity have some discretion in the administration 
of the trust property. If it be perishable, they are 
bound to resort to the proper means for its preserva- 
tion, until it can be advantageously disposed of. If 
there be no opportunity to sell, it must be taken 
care of until a favorable change in the market oc- 
curs. So if it be unsalable by reason of the unfin- 
ished state of its manufacture, we can see no reason 
why it should not be completed and prepared for 
the market. And in our opinion, the authority 
here expressly conferred would have been implied 
by law as necessarily incident to the principal powers 
granted. Where the estates of insolvent men are liable 
to be transferred, and that, too, generally without 
much discretion in the selection of a propitious op- 
portunity, it will necessarily happen that property 
of all kinds and in every state of preparation for 
market will come into the hands of assignees; and 
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unless they exercise the power of preparing it for 
market, it will often perish or be sacrificed. Of 
the propriety and expediency of the measures to be 
adopted, they must judge in the first instance. 
Whether they abuse their trust or not, may be in- 
quired into in a proper form of action.” 

The case of Ounningham v. Freeborn, however, 
was overruled in Dunham v. Waterman, 17 N. Y. 9, 
where it was held that a provision authorizing the 
assignee to work up materials in process of manu- 
facture into machinery, and complete unfinished ma- 
chinery, at the expense of the assigned fund, as in 
his judgment might be advisable so as to realize 
the greatest amount of money therefrom, renders 
an assignment fraudulent and void on its face, al- 
though an actual fraudulent intent is disproved. 
The court say: ‘‘It is said, that if manufactured 
articles are assigned in such a state that it is obvi- 
ous, that by a comparatively small expenditure of 
money in completing them, their value will be very 
greatly increased, it would be the duty of the 
trustee to make the expenditure for the sake of the 
creditors; and it is insisted that what the law would 
justify the assignee in doing without authority from 
the assignor, he may be expressly authorized to do. 
This position overlooks the distinction between a 
duty imposed by law and a power conferred by an 
individual. The first would be under. the entire 
control of the courts. If an assignee should err in 
the exercise of that legal discretion which is inci- 
dent to his trust, the courts, on application of the 
creditors, could correct the error. If the sale of 
the assigned property was unreasonably delayed, 
the courts could hasten it. Not so, however, in re- 
spect to a discretionary power; expressly vested in 
him by the assignment. Nothing short of fraud or 
a want of good faith in the exercise of such a 
power would authorize the courts to interfere. If 
an assignment containing such a clause is held valid, 
it must of course be held that the debtor has a right 
to confer the power; that is, has a right to vest this 
power in the assignee as a condition upon which he 
parts with his rights of property. If the courts 
uphold this condition, must they not execute it? 
Can they substitute their discretion for that which 
the owner of the property has vested in the as- 
signee?” ‘‘If the court cannot control or inter- 
fere with such a discretion, unless it is fraudulently 
exercised, then the creditors may be kept at bay so 
long as the assignee selected by the failing debtor 
may deem it expedient to retain the management of 
the assigned property. This can never be tolerated. 
The true principle applicable to all such cases is, 
that a debtor who makes a voluntary assignment 
for the benefit of his creditors may direct, in gen- 
eral terms, a sale of the property and collection of 
the dues assigned, and may also direct upon what 
debts and in what order the proceeds shall be ap- 
plied ; but beyond this can prescribe no conditions 
whatever as to the management or disposition of the 
assigned property. In all other respects the assignee 
must be left to act under the ordinary rules and 
principles which apply to trustees in analogous 
cases.” The court in the principal case notice this 





last case, but prefer the doctrine of Cunningham v. 
Freeborn. 

In respect to the unauthorized retention of pos- 
session by the assignor, it has been held, in Penn- 
sylvania, Vermont, Illinois and South Carolina, that 
it is conclusive evidence of fraud: Dawes v. Cope, 
4 Binn. 258; Hall v. Parsons, 17 Vt. 271; Thornton 
v. Davenport, 1 Scam. 296 (but not where the reten- 
tion is consistent with the deed); Anderson v. Fuller, 
1 McMul. Eq. 27. In Massacliusetts, Connecticut, 
New York, Indiana, Arkansas, Maine, New Hamp- 
shire, New Jersey, Ohio, Mississippi, Kentucky, 
Tennessee, Virginia, Georgia, Texas, Missouri, 
Louisiana, Wisconsin, and Michigan, it is only 
prima facie evidence of fraud; Boyden v. Moore, 11 
Pick. 362; Ingraham v. Wheeler, 6 Conn. 279; Cald- 
well v. Rose, 1 Smith, 190; Field v. Simco, 7 Ark. 
269; and in the other States cited, the rule is in- 
ferred from that respecting sales and mortgages. 
In New York the rule is statutory. In Virginia, 
Mississippi, North Carolina, Alabama, and Ken- 
tucky, it is no evidence of fraud. Land v. Jeffries, 
5 Rand. 252; Comstock v. Rayford, 12 Sm. & M. 
869; Dewey v. Littlejohn, 2 Ired. Eq. 495; Vernon v. 
Morton, 8 Dana, 247; Ravisies v. Alston, 5 Ala. 297. 
Where the retention is authorized by the instru- 
ment, and is consistent with its general nature and 
object, it has been held valid. Meeker v. Wilson, 1 
Gall. 423; Bartlett v. Williams, 1 Pick. 295; Brooks 
v. Marbury, 11 Wheat. 78; Dawes v. Cope, 4 Binn. 
258; Clow v. Woods, 5 8. & R. 278; Land v. Jeffries, 
5 Rand. 252. The rule generally applies only to 
chattels. See Burrill on Assignments, ch, 19. 


————— 


ROAD-OPENING THROUGH MORTGAGED 
LANDS. 
BY L. T. YALE. 

HE shrinkage in real estate values, during the late 
period of depression, resulting in the depreciation 

of mortgage securities, has called attention to a legal 
question of curious interest, with regard to the laying 
out of highways through lands covered by mortgage. 

Heretofore while the relation between the amount 
of the loan, and the value of the land that secured it, 
remained unaltered, the mortgagee deeming his inter- 
est secure, made no objection, though a very consider- 
able strip for a public road were carved out of his 
land security, and the damages paid to the mort- 
gagor. 

The question as developed by the present altered 
conditions may be thus stated. What rights has a 
mortgagee with respect to the proceeding for the 
opening of a road through the lands covered by his 
mortgage? Has he a right to be heard? Has he any 
vested claim to the damages assessed? In case he re- 
ceives neither notice nor damages may he foreclose his 
security and extinguish the easement of the public? 
Is he the owner of the land in such sense as to bring 
him within the protection of the constitutional inhi- 
bition against the taking of private property without 
just compensation ? 

In some of the States, for example, New York and 
Connecticut, no provision is made in the statutes pre- 
scribing the mode of procedure for laying out of roads, 
for notice to incumbrancers. In a supposable case, 
€. g., Where a narrow village lot could be taken entire 
into the limits of a new highway, the owner of a 
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mortgage thereon might find his land security incum- 
bered by a public easement that would render his 
mortgage substantially worthless, aud this without 
any previous fault or knowlege ou his part. 

A mortgagee out of possession under our system of 
jurisprudence is not regarded as the owner of the land. 
His mortgage is a chattel and passes to the executor. 
* Except as against the mortgagee the mortgagor while 
in possession and before foreclosure is regarded as the 
real owner and a freeholder. * * * Whereas the 
mortgagee, notwithstanding the form of the convey- 
ance, has only a chattel interest, aud his mortgage isa 
mere security for a debt.”” 4 Kent, 182; marg. p. 160. 

Careful search has disclosed no case decided in New 
York State, where, perhaps, the subject has been most 
often considered, holding that the rights of the 
mortgagee so far partake of the nature of ownership 
as to require legislative provision for compensation to 
him in such a case. Thompson, in his work on High- 
ways (p. 191), discussing this subject, says: ‘‘No one 
but the owner of the land is entitled to the damages,” 
and thus clearly indicates that in his opinion the 
owner of the fee is the owner who takes. In equity 
the damages would be held to belong to the mortgagee 
to the extent of the loan secured, but the State, in the 
exercise of the right of eminent domain, may deal 
with the mortgagor only, if in possession, aud provide 
for the payment of land damages to him only, Jeaving 
to the courts the determination of the ultimate rights 
in the fund. 

The mortgagee will not be heard to say that he has 
been deprived of his property without ‘‘ due process of 
law,’’ because the lien of his mortgage is transferred 
from the land to the damages. Cowlant v. Callin, 2 
Sandf. Ch. 485; Astor v. Hoyt, 5 Wend. 603; Furns- 
worth v. The City of Boston, 19 Alb. L. J. 118, Feb., 
1879; Pond v. Eddy, 113 Mass. 149; 2 Washb. on Real 
Prop. 155; marg. p. 548. In the case City of Norwich 
v. Hubbard, 22 Conn. 587, it is held that in respect to 
the opening of a highway, a “‘ mortgagee out of posses- 
sion is not the proprietor of the mortgaged premises, 
and in common parlance is never spoken of as such, 
nor is he so recognized in a legal sense. In truth, 
the mortgagee has only a lien, and cannot be consid- 
ered or treated as a proprietor or owver of the mort- 
gaged estate.”’ 

And subsequently the same court in Whiting v. The 
City of New Haven, 45 Coun. 304, Dec., 1877, quotes 
and approves this language, and adds: ‘In laying o 
a new highway * * * orin repairing old ones, no 
provision is made by law for notice to be given to the 
mortgagees, nor in practice is this ever done. The ine 
terests of the mortgagee are. not regarded in these 
proceedings. They are necessarily connected with the 
interests of the mortgagor. * * * The petitioner 
(mortgagee) was not the owner of land, and as neither 
the charter nor any other law requires that the pet® 
tioner should have had notice of the action of the city, 
we cannot require it without the exercise of powers 
we do not possess.”’ 

The courts of Massachusetts have gone still further 
inthe same direction. In Farnesworth v. The City of 
Boston, ante, it was held that a mortgagee not in pos- 
session has no claim for compensation for injury done 
to the land when lawfully used by any party; that 
such a mortgagee cannot be assessed for improvements 
and has no estate in the land, which, under the statute 
relating to the subject of roads, hecan surrender. The 
interests of the mortgagor and mortgagee in such a 
case are neither joint nor distinct, but identical. The 
entire estate will be regarded as in the owner of the 
equity of redemption, except that as between him and 
the mortgagee, the latter is the owner, not of another, 
but of the same estate. 

The courts in all such cases hold that there must be 
a strict compliance with the statutory requirements, 





or the proceeding on the part of the public will be held 
irregular. So in Warwick Institute v. City of Provi- 
dence, 18 Alb. L. J. 397, it was decided tbat when the 
statute requires notice to be given to all persons sev- 
erally interested in the lands proposed to be taken for 
a public purpose, failure to serve due notice upon a 
mortgagee would render the proceeding totally inef- 
fectual as to him, and the proceeding could not be al- 
leged on behalf of the public as a defense or as a basis 
for special relief in an action brought by the incum- 
brancer for the foreclosure of his mortgage. Notice, 
however, need not be personal even to those inter- 
ested, unless expressly required by statute to be so. 
No provision of the Constitution prescribes the form 
of the notice or the mode in which it shall be giver. 
Hence it is left to the wisdom of the Legislature to de- 
termine by statute in the several cases as they arise 
the mode and substance of notice which will best pro- 
mote the public good while affording sufficient protec- 
tion to private rights. In the exercise of the discre- 
tion with which it is vested, it is competent for the 
Legislature to provide for constructive notice only to 
those interested. 2 Dillon on Municipal Corporations, 
§ 471. And notice so given, though in fact not re- 
ceived, will be imputed and cannot be controverted. 
Id., note. 

As was said in The People v. Smith, 21 N. Y. 598, in 
such a case the ‘‘appropriation of the property is an 
act of public administration, and the form and man- 
ner of its performance are such as the Legislature shall 
in its discretion prescribe.”” In Palmyra v. Mortion, 
25 Mo. 593, the court went so far as to say that in 
the absence of statutory provision requiring other 
notice, the passage of an ordinance by a municipal cor- 
poration directing a local improvement to be made, 
was sufficient notice to the owners, though in fact it 
never came to their knowledge. The courts of New 
York would not probably concur in this view. Stuart v. 
Palmer, 7 N. Y. Weekly Dig. 203. Here, that ‘* due pro- 
cess of law,’’ without which the citizen cannot be de- 
prived of his property, would be held to require some- 
thing more than such uncertain, inadequate notice as 
the mere adoption of a city ordinance. 

It is a noteworthy fact that the general statute of the 
State of New York, providing for the opening of high- 
ways, nowhere requires any personal notice of the 
intent to lay out a road to either the owner of the fee 
or to any other person interested in the land. All 
notices under this statute are given by posting, except 
to the occupant who may or may not be the owner of 
the fee; but the law, though it has been in force for 
many years, has never been seriously attacked as un- 
constitutional by reason of the insufficiency of the 
notice prescribed. 

It seems strongly repugnant to principles of justice 
that the security of the incumbrancer should be put 
in jeopardy without notice and without affording him 
opportunity to protect his rights. But the statute 
manifests no partiality for the owner of the equity of 
redemption iti respect of the notice required of the 
intent to create a public easement. Mortgagor and 
mortgagee, except in those cases where the former 
happens to be the occupant, have the same means of 
knowledge, and there is no reason why the owner of a 
lien should be better protected than the owner of the 
fee. 

In the general statutes providing for the assessment 
and compulsory discharge of taxes, it has never been 
thought necessary to make provision for notice to per- 
sons having liens upon the premises taxed, though the 
title of a purchaser at a tax sale supersedes and extin- 
guishes all other claims of title. All notices relating 
to the imposing of a tax are by publication. The 
sovereign will not follow the diversified interests with 
which the fee may be loaded. Every person having 
rights in the premises is presumed to know the law 
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and protect himself at his peril. This state of things 
usually surprises no one, and no one regards a tax sale 
as oppressive or unjust. But it was said in People v. 
Brooklyn, 4 N. Y. 422, that “The right of taxation 
and the right of eminent domain rest substantially on 
the same footing,’’ and the same proposition was 
affirmed in People v. Smith, 21 N. Y. 598, where the 
court says: ‘“‘The exercise of the right of eminent 
domain stands on the same ground with the power of 
taxation.”” So, Washburn in his work on Real Prop- 
erty (vol. 2, p. 155), says: ‘Taxes upon lands under 
mortgage and which constitute alien upon the same, 
are assessed to the mortgagor if in possession, and the 
notices and proceedings necessary to enforce their pay- 
ment by sale are to and with the mortgagor as owner.” 
It would seem, therefore, to be prejudice and not law 
or right reason which attempts to enforce a distinction 
in the character of the notice which should be required 
in the two proceedings. 

In most of the States the statutes providing for, and 
regulating the proceedings for laying out public ways, 
are of much earlier date than the mortgages that can 
be affected by them, and in every case where this is 
true, a principle of the law of private contracts may 
help to determine the rights of the mortgagee. Knowl- 
edge of the law is imputed to all men, and where two 
persons enter into an agreement, the law or the statute 
affecting the subject-matter of the contract becomes 
a part of the writing. The court will regard it as 
written in. In Brine v. Hartford Ins. Co., Alb. L. J., 
vol. 18, p. 51, it was decided by the United States 
Supreme Court, that ‘‘ All the laws of a State existing 
at the time a mortgage or any other contract is made, 
which affect the rights of the parties to the contract, 
enter into, and become a part of it, and are obligatory 
on all courts which assume to give remedy on such 
contracts.’’ Thus it would seem, that where, at the 
time of the making of the mortgage, there is a statute 
in existence, relating to the opening ef roads, provid- 
ing for notice to the occupant of the premises and for 
payment of damages to the mortgagor, an agreement 
to accept such notice and such payment will be 
imputed to the mortgagee as being a part of his con- 
tract. 

The Constitution and the statute recognize the power 
of eminent domain and control the exercise of it, but 
neither of them is the source of its existence. Mills 
on Eminent Domain, p. 2. ‘It is the inherent sover- 
eign power of a State which gives to the Legislature 
the control of private property for public use.”’ 2 
Kent’s Com. 339, note. In New York the statute 
declares, ‘‘The people of this State, in their right of 
sovereignty, are deemed to possess the original and 
ultimate property in and to all lands within the juris- 
diction of the State.’’ 1 Edm. R. 8. 666. And when 
the people exercise their right of sovereignty over any 
of the lands within their borders they simply ‘‘ resume 
possession of that which had been previously granted 
to the subject upon condition that it might again be 
resumed to meet the necessities of the sovereign.’’ 
Mills on Eminent Domain, p. 1. The people are pos- 
sessed of the “ original and ultimate property ”’ in all 
lands, and the right of eminent domain is the power 
lodged in the people to take for a public purpose, upon 
making just compensation to the owner of the fee, that 
which is theirs. Such are the conditions (controlled 
but not conferred by the Constitution and statute) 
under which the owner of the inheritance first acquired 
title,and by virtue of which the rights of the owner 
may at any time be extinguished by payment of dam- 
ages to him, and any person holding under him must 
be presumed to know of, and to take, subject to these 
fundamental principles essential to the existence 
of the State. The organic law does not require the 
people to take cognizance in such matters of those 
private acts of citizens which do not result in divest- 





ing one person of, and clothing another with, the own- 
ership of the land. So long as in the eye of the law 
the owner of the equity of redemption is the owner of 
the land the people may treat with him only, in exer- 
cising their supreme rights. 

It may be said therefore, that (1) in the light of 
authority, (2) by virtue of his contract, and (3) under 
the application of elementary principles, the mortgagee 
has no right to notice of the opening of a highway or 
of the assessment of damages, and has no claim to the 
damages when assessed, except by proceeding in the 
courts to reach the fund. The Legislature may make 
provision for the protection of his interests, but it is 
not bound to do so. 

<@———— 


SPECIFIC ENFORCEMENT OF CONTRACT FOR 
SALE OF NATIONAL BANK STUCK. 
PENNSYLVANIA SUPREME COURT, NOVEMBER 
17, 1879. 

Fouu’s APPEAL. 

In an equitable action to enforce specific performance of 
an agreement to sell shares in a National bank, which 
the purchaser wished to obtain for the purpose of 
securing control of the bank, held, that specific per- 
formance would not be decreed, (1) because generally 
equity will not enforce specific execution of a contract 
relating to personal chattels, and (2) because a decree 
enforcing the agreement in question would be against 
public policy. 

| em iveg from a decree of the Court of Common 

Pleas of Erie county, directing a specific per- 
formance of an agreement to sell National bank shares, 

in an action in equity by R. M. Greer against John W. 

Foll. Sufficient facts appear in the opinion. 


C. B. Curtis and John P. Vincent, for appellant. 


Davenport & Griffith, and Benson & Brainerd, for 
appellees. 


Paxson, J. This case presents some extraordinary 
features. We have nothing like it in this State since 
equity powers were conferred upon the courts. It was 
a bill to compel specific performance of a contract for 
the sale and delivery of fifteen shares of the siock of 
the First National Bank of North East, under the 
following circumstances: The bank in question is situ- 
ated at North East, Erie county, Pennsylvania, and 
has a capital of $50,000, divided into five hundred shares 
of $100 each. R. M. Greer, complainant below and 
appellee, is a merchant in North East, and at the com- 
mencement of the year 1877, owned ten shares of the 
stock of the bank in question. His mother owned 
sixty-five shares, and his brother owned forty. About 
that time R. M. Greer conceived the idea of getting 
enough of the capital of the bank to control it, and to 
carry out this plan made an arrangement with his 
uncle, E. C. Custard, and E. FE. Chambers, an operator 
in oil, to raise sufficient money to buy a controlling 
interest. They succeeded in buying a considerable 
amount of the stock, mostly on borrowed capital, but 
still lacked the few shares necessary forcontrol. John 
W. Foll, the appellant, had the requisite number, and 
on March 7, 1877, Greer and Foll entered into the fol- 
lowing contract: ‘‘I hereby agree to purchase fifteen 
shares of the First National Bank of North East, from 
John W. Foll. The price to be paid is to be $2,110.55, 
and interest from July 20th at ten per cent; said stock 
to be delivered before the second Tuesday of January, 
1878.’’ This contract was in writing, and signed by the 
parties. Before the time arrived for delivering the 
stock, Foll informed Greer that he would not deliver 
it. Foll then made a tender of the money specified in 
the contract. This bill was then filed and referred to 
a master, who made his report, recommending a decree 
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for specific performance. Exceptions were filed to the 
report by Foll, which, after a hearing, were dismissed 
by the court below, the master’s report was confirmed, 
anda decree entered commanding Foll to transfer to 
Greer the shares of stock referred to. From this decree 
Foll entered an appeal to this court. 

The avowed object of the purchase of the stock and 
the filing of this bill was to get the control of the 
bank for Greer and his friends. This appears upon the 
face of the bill, and is the main ground upon which 
equitable relief is asked. While the primary object 
was to obtain the control of the bank, there were at 
the same time secondary objects. As a part of the 
plan, the said R. M. Greer was to be made cashier, and 
Custard and Chambers, before mentioned, were to be 
directors. 

The general rule is that equity will not enforce 
specific execution of a contract relating to personal 
chattels. 3 Parsons on Contracts, 364. This is so even 
in England, where the equity jurisdiction is much 
broader than in this State. The reason for the rule is, 
that for the breach of a contract of sale of personal 
chattels, there is an adequate remedy at law. A jury 
can be in no doubt as to the proper measure of dam- 
ages. This is especially true of stocks and public 
securities which have a known market value. Tho 
disappointed purchaser can go into the market and 
purchase a corresponding number of shares of the 
same stock. 

To this general rule, however, there are exceptions. 
An. article of personal property may have certain 
qualities not common to other articles of like descrip- 
tion, or may have an especial value by reason of its 
antiquity, family association, or the like. A number 
of instances are collected in McGowan v. Remington, 
2 Jones, at p.61. They are title deeds of an estate and 
other muniments of property; an antique silver altar 
piece; Duke of Somerset v. Cookson, 3 P. Wms. 389; 
an ancient horn, the symbol of tenure by which an 
estate is held; Pusey v. Pusey, 1 Ves. 273; heir-looms; 
8 Ves. and B. 18; and even a finely carved cherry 
stone. Ambler, 77. 

I know of no instance in this State in which a court 
of equity has decreed specific performance of a sale of 
stocks. McGowan v. Remington, supra, which was 
cited on behalf of the appellee, is not in point. The 
specific chattels in that case, whose return was sought 
to be enforced, consisted of a surveyor’s maps, plans, 
and papers of like character. They manifestly came 
within the exceptions noted, and besides it was a clear 
case of trust. But we need not pursue this subject 
further, as the case in hand turns upon a different 
principle. 5 

While the legal right of the complainant to buy up 
sufficient of the stock of this bank to control it in the 
interest of himself and friends may be conceded, it is 
by no means clear that a court of equity will lend its 
aid to help him. A National bank is a quasi public 
institution. While it is the property of its stockhold- 
ers, and its profits inure to their benefit, it was never- 
theless intended by the law creating it that it should 
be for the public accommodation. It furnishes a place 
supposed to be safe, in which the general public may 
deposit their moneys, and where they can obtain tem- 
porary loans upon giving the proper security. There 
are three classes of persons to be protected: the depos- 
itors, the noteholders and the stockholders. We have 
no intimation that the bank, as at present organized, is 
not prudently and carefully managed. The stock as 
now held is scattered among a variety of people, and 
held in greater or lesser amounts. It is difficult to 
see how the small stockholders, who have their modest 
earnings invested in it, the depositors who use it for 
the safe-keeping of their moneys, or the business pub- 
lic, who look to it for accommodation in the way of 
loans, are to be benefitted by the concentration of a 








majority of its stock in the hands of one man, orin 
such way that one man and his friends shall control it. 
Especially is this so when an attempt is made to con- 
trol it by the use of borrowed capital. The temptation 
to use it for personal ends in such cases are very strong. 
It is a fact to which we cannot close our eyes, that the 
financial wrecks of such institutions with which the 
pathway of the last few years is so thickly strewn, are 
the result in a great measure of personal management. 
This purchase has not even the merit of being an 
investment on the part of the plaintiff. When a man 
buys and pays for stock with his own money it may be 
regarded as an investment. When he buys it upon 
credit, or pays for it with borrowed money, it is a 
mere speculation. 

Were we to affirm this decree, I see no reason why 
we may not be called upon to use the extraordinary 
powers of a court of equity to assist in miscellaneous 
stock jobbing operations. A person who is attempting 
to make a “‘ corner” in stock, or in any article of mer- 
chandise, who had made his contract with that end in 
view, might with equal propriety call upon us to decree 
specific performance thereof. But the decree of a 
chancellor is the exercise of a sound discretion; it is 
of grace, not of right, and will never be made where 
the equity and justice of a case is not clear. 

We are in no doubt as to our duty in the premises. 
We are of opinion that the end sought to be attained 
by this bill is against public policy, and for that reason 
we refuse our aid. 

The decree is reversed and the bill dismissed, at the 
costs of the appellee. 

a 


BANK CHECK—HOLDER OF, HAS NO CLAIM 
AGAINST DRAWEE—PRIORITY BETWEEN 
FOREIGN ASSIGNMENT AND LOCAL AT- 
TACHMENT. 

UNITED STATES CIRCUIT COURT, S. D. NEW YORK, 
NOVEMBER 25, 1879. 


ROSENTHAL VY. MAstTIn BANK ET AL. 


A bank in Missouri sold to plaintiff for value a draft, where- 
in it directed a bank in New York,where it had a deposit, 
to pay to the order of plaintiff? a sum less than the sum 
on deposit. Before the draft was presented for pay- 
ment, the Missouri bank made an assignment for credit- 
ors in Missouri, in which was included its deposit in 
New York. Payment of the draft being refused, plaint- 
if brought action in New York against the Missouri 
bank and attached the deposit. In an equitable action 
against the two banks and the assignee to have the 
deposit charged with the payment of plaintiff's claim, 
held, (1) that the New York bank could not be charged 
as a debtor to plaintif? and an action on the draft could 
not be maintaned against it; (2) that the assignment 
being valid, and prior in time to the attachment, trans- 
ferred to the assignee the title to the deposit as against 
plaintiff's claim. 


{= by Max Rosenthal against the Mastin Bank 

of Kansas City, Kersey Coates and the Metropoli- 
tan National Bank of New York, to have certain 
moneys adjudged the property of plaintiff, and a claim 
held by him payable therefrom. The opinion states 
the case. 

John Henry Hull and Joseph I. Stein, for plaintiff. 

Holmes & Adams, for the Mastin Bank and Coates. 

Peabody, Baker & Peabody, for the Metropolitan 
National Bank. 

BLATCHFORD, J. This is a suit in equity brought by 
the plaintiff, a citizen of New York, against the Mas- 
tin Bank, a Missouri corporation, and Kersey Coates, 
a citizen of Missouri, and the Metropolitan National 
Bank, a banking corporation established under an act 
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of Congress, and doing business in the city of New 
York. The suit was brought in the Supreme Court of 
New York, and was removed into this court by the 
plaintiff. 

The facts of the case are these: On the Ist of August, 
1878, the plaintiff, at Kansas City, Missouri, paid to the 
Mastin Bank, which was located there, the sum of 
$2,000, in exchange for which said bank delivered to 
him a draft dated at Kansas City, August 1, 1878, and 
signed by its cashier, addressed to the Metropolitan 
National Bank, New York, and containing this direc- 
tion, ‘‘ Pay to the order of Max Rosenthal nineteen 
hundred and ninety-eight dollars.” At that time the 
Metropolitan National Bank had in its hands the sum 
of $1,998, belonging to the Mastin Bank. Said draft 
was presented to the Metropolitan National Bank on 
the 5th day of August, 1878, by the plaintiff and pay- 
ment of it was demanded, but said bank refused to 
pay it, or to pay the $1,998, and the draft was protested 
and notice of such presentment, refusal and protest 
was given to the Mastin Bank. 

The Metropolitan National Bank then had, and ever 
since has had and now has, the said sum of $1,998 in 
its possession. After such demand and refusal, the 
plaintiff commenced a suit in the Supreme Court of 
New York, for the city and county of New York, 
against the Mastin Bank, in which suit moneys belong- 
ing to the Mastin Bank in the hands of the Metropoli- 
tan National Bank were attached, and thereupon the 
latter bank gave to the sheriff a certificate dated 
August 5, 1878, which said, ‘*° We hold twenty-three 
hundred dollars from funds to the credit of the Mastin 
Bank, Kansas City, Missouri, in matter of attachment 
of Max Rosenthal, plaintiff, for nineteen hundred and 
ninety-eight dollars.’’ On the 17th of October, 1878, 
the plaintiff recovered judgment in said suit for 
$2,133.15. On the next day the sheriff, in behalf of the 
plaintiff, demanded the amount of said judgment 
from the Me*ropolitan National Bank, but said bank 
refused to pay it, stating that the money was claimed 
by the defendant, Coates, as assignee of the Mastin 
Bank, by virtue of an assignment made August 3, 1878, 
at Kansas City, by the Mastin Bank to said Coates. 
Coates claims said $1,998, by virtue of such assignment. 
The assignment is dated August 3, 1878, and assigns to 
said Coates ‘‘ all the lands, tenements, goods, chattels, 
effects and credits of the said the Mastin Bank, of every 
kind and nature wherever situate, to have and to hold 
the same unto him, the said Kersey Coates, and his 
heirs, successors and assigns, in trust for the use and 
benefit of all the creditors of the said the Mastin Bank, 
in proportion to their respective claims as by the law 
in case of voluntary assiguments made and provided.”’ 

By a paper at the foot of said assignment, dated the 
same day and signed by said Coates, he accepted said 
trust. The assigument and acceptance were recorded 
on the same day. The Metropolitan National Bank 
was notified of said assignment on the 5th dayof August, 
1878, by a telegram. The bill claims that by the deliv- 
ery of the draft to the plaintiff, the Mastin Bank 
transferred to him $1,998 out of its moneys, which were 
then in the hands of the Metropolitan National Bank, 
and that he is the owner of the said $1,998. By a 
stipulation, all of the defendants waive the right of a 
trial at law, and the plaintiff agrees that the sheriff will 
not bring any action against the Metropolitan National 
Bank by reason of any of the matters in issue in this 
suit. 

The prayer of the bill is, that the said sum of $1,998 
may be adjudged to be the property of the plaintiff, and 
may be paid by the Metropolitan National Bank to the 
plaintiff, free from any claims or liens thereon of the 
defendant, Coates, or any of the other defendants. 
The Mastin Bank and Coates have put in a joint and 
several general demurrer to the bill for want of equity, 





and the Metropolitan National Bank has also demurred 
severally to the bill for want of equity. 

The question presented for decision is, whether the 
Metropolitan National Bank ought to pay the $1,998 
which it owes, as a debtor to the plaintiff. It is con- 
tended for the plaintiff, that he could have sued the 
drawee, on the draft, before its acceptance, and even 
before presenting it to the drawee, and that the assign- 
ment to the defendant, Coates, after the drawing of the 
draft and before it was presented to the drawee, did 
not carry to Coates the title to the $1,998 or affect the 
right of the plaintiff thereto; that Coates took the 
property of the assignor, under the assigument, sub- 
ject to all the equities existing against it in favor of 
the plaintiff; that Coates succeeded only to the rights 
of the assignor, and that the drawing of the. draft 
operated as an assignment to the plaintiff of $1,998, 
then in the hands of the drawee. 

It was decided by the Supreme Court of the United 
States in Bank of Republic v. Millard, 10 Wall. 152, 
that the holder of a check drawn on a bank cannot sue 
the bank for refusing payment of it, in the absence of 
proof that it was accepted by the bank or was charged 
against the drawer. In that case the court says: “It 
is no longer an open question in this court since the 
decisions in the cases of Murine Bank v. Fulton Bank, 
2 Wall. 252, and of Thompson v. Riggs, 5 id. 663, that 
the relation of banker and customer, in their pecun- 
iary dealings, is that of debtor and creditor. It isan 
important part of the business of banking to receive 
deposits, but when they are received, unless there are 
stipulations to the contrary, they belong to the bank, 
become part of its general funds and can be loaned by 
it as other moneys. 

The banker is accountable for the deposits which he 
receives as a debtor, and he agrees to discharge these 
debts by honoring the checks which the depositors 
shall from time to time draw on him. The contract 
between the parties is purely a legal one and has noth- 
ing of the nature of a trust in it.” This subject was 
fully discussed by Lords Cottenham, Brougham, 
Lyndhurst and Campbell in the House of Lords, in 
the case of Foley v. Hill, 2 H. L. Cas. 28, and they 
all concurred in the opinion that the relation between 
a banker and a customer who pays money into the 
bank, or to whose credit money is placed there, is the 
ordinary relation of debtor and creditor, and does not 
partake of a fiduciary character, and the great weight 
of American authority is to the same effect. As 
checks on bankers are in constant use, and have been 
adopted by the commercial world generally as a sub- 
stitute for other modes of payment, it is important 
for the security. of all parties concerned, that there 
should be no mistake about the status which the 
holder of a check sustains toward the bank on which 
it is drawn. It is very clear that he can sue the drawer 
if payment is refused, but can he also in such a state 
of case sue the bank? It is conceded that the depositor 
can bring assumpsit for the breach of the contract to 
honor his checks, andif the holder has a similar right, 
then the anomaly is presented of a right of action 
upon one promise for the same thing existing in two 
distinct persons at the same time. 

On principle there can be no foundation for an ac- 
tion on the part of the holder unless there is a privity 
of contract between him and the bank. How can 
there be such a privity when the bank owes no duty 
and is under no obligation to the holder? The holder 
takes the check on the credit of the drawer in the be- 
lief that he has funds to meet it, but in no sense can 
the bank be said to be connected with the transaction. 
If it were true that there was a privity of contract 
between the bank and the holder when the check was 
given, the bank would be obliged to pay the check, 
although the drawer, before it was presented, had 
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countermanded it; and although other checks, drawn 
after it was issued, but before payment of it was de- 
manded, had exhausted the funds of the depositor. If 
such a result should follow the giving of checks it is 
easy to see that bankers would be compelled to aban- 
don altogether the business of keeping deposit ac- 
counts for their customers. If then the bank did not 
contract with the holder of the check to pay it at the 
time it was given, how can it be said that it owes any 
duty to the holder until the check is presented and ac- 
cepted? The right of the depositor, as was said by an 
eminent judge (Gardner, J., in Chapman v. White, 2 
Seld. 417), is a chose in action, and his check does not 
transfer the debt or give a lien upon it to a third per- 
son without the assent of the depositary. This is a 
well-established principle of law and is sustained by 
the English and American decisions. Chapman v. 
White, 2 Seld. 412; Butterworth v. Peck, 5 Bos. 341; 
Ballard v. Randall, 1 Gray, 605; Harker v. Anderson, 
21 Wend. 373; Dykers v. Leuther Mfg.Co., 11 Paige, 616; 
National Bank v. Eliot Bank, 5 Am. Law Reg. 711; 
Parsons on Bills and Notes, ed. of 1863, pp. 59 to 61 
and notes; Parke, Baron, in assignment, in Bellamy v. 
Majoribanks, 8 Eng. Law & Eq. 522, 523; Wharton v. 
Walker, 4 Barn. & Cress. 163; Wurwick v. Rogers, 5 
Mann. & Gr. 374; Byles on Bills, chapter Check on a 
Banker; Grant on Banking, London ed., 1856, p. 967. 

The few cases which assert a contrary doctrine it 
would serve no useful purpose to review. 

The decision in the case cited is for this court the 
law of this case; so far then as this suit is a suit on 
the draft against the drawee to recover the amount of 
the draft, it cannot be maintained, for the draft was 
not accepted by the drawee, nor was it charged by the 
drawee against the drawer. The draft was a draft or 
check in the ordinary form, not describing any partic- 
ular fund, or using any words of transfer of the whole 
or any part of any amount standing to the credit of 
the drawer, but containing only the usual request. 
Under the settled law of New York, where the draft 
was payable, this was not an assignment of the funds 
of the drawer in the hands of the drawee. Att’y-Gen. 
v. Continental Life Ins. Co., 71 N. Y. 325, 330, 331. 
Before the draft was accepted the drawer could with- 
draw the deposit or countermand the draft. 

In this case, before the draft was presented to the 
drawee, the drawer assigned to the defendant Coates 
the entire debt due to it from the drawee, being a sum 
larger than the amount of the draft, as would appear 
from the certificate given to the sheriff by the drawee 
and including the $1,998 which the plaintiff claims to 
receive from the drawee in this suit. The validity of 
this assignment as a lawful instrument under the laws 
of Missouri is not attacked or impeached by any plead- 
ing or evidence. In this case the assignment is one of 
“all the lands, tenements, goods, chattels, effects and 
credit’ of the Mastin Bank “ wheresoever situate in 
trust for the use and benefit of all the creditors of the 
said Mastin Bank in proportion to their respective 
claims, as by the law, in case of voluntary assignments 
made and provided.’”’ The debt from the Metropolitan 
National Bank to the Mastin Bank was a debt due 
from a bank located in this State and was prop- 
erty in this State belonging to the Mastin 
Bank. The assignment from the latter bank to 
Coates being a voluntary conveyance valid by the laws 
of Missouri, as must be assumed, operated to transfer 
to the assignee the debt to the assignor from the 
Metropolitan National Bank, and as such assignment 
was prior in time to the attachment of the plaintiff, 
the latter cannot hold the debt attached as against the 
claim of the defendant Coates under the assignment. 
It does not appear that the assignment to Coates is in- 
valid under any statute or other law of this State. 
Ockerman v. Cross, 54 N. Y. 29. 





There is nothing in the terms of the certificate given 
by the Metropolitan National Bank to the sheriff 
which gives to the plaintiff any greater rights than he 
otherwise would have had. The attachment was 
against money due as a debt to the Mastin Bank, and 
the certificate merely set apart so much money to an- 
swer the plaintiff's claim, if established. Nor is it 
material that Coates did not receive payment of the 
debt from the Metropolitan National Bank before the 
attachment was levied. 

There is nothing which shows that the attachment 
was levied, or that the draft was even presented be- 
fore the drawee was notified of the assignment. 

The demurrers are allowed with costs to the defend- 
ants to be taxed, with leave to the plaintiff to move on 
notice, on payment of such costs, within twenty days 
after service of acopy of the order to be entered on 
this decision, to amend the bill. 

———__>__— 
ENFORCEMENT OF JUDGMENTS IN ADMI- 
RALTY BY FOREIGN COURTS. 
ENGLISH HIGH COURT OF JUSTICE, PROBATE, DI- 
VORCE AND ADMIRALTY DIVISION, NOV. 25, 1879. 


Tue City oF MECCA. 

It is the duty of the Admiralty Court of one nation—a duty 
arising from international comity—to enforce the de- 
cree of an Admiralty Court of another nation upon a 
subject over which the latter had jurisdiction. Ac- 
cordingly, where an English vessel, after having collided 
with and sunk a Portuguese one, put into Lisbon and 
was there proceeded against, and a judgment for dam- 
ages from the collision rendered against it in the courts 
of Portugal. Held, that the English Admiralty Court 
would entertain a suit to enforce the judgment in rem. 

HIS was a motion by the defendants to set aside the 

writ of summons and subsequent proceedings by 
the plaintiffs, and the bail bond executed by the de- 
fendants, and to discharge the bail and condemn the 
plaintiff in the costs. Sufficient facts appear in the 
opinion. 

Srr R. Purxmore. This is a case in which the 
representatives of the steamship Empreza Insulana de 
Navegacao have brought an action in rem against the 
steamship City of Mecca. In the writ of summons it 
is stated that the plaintiffs’ claim is upon a judgment 
of the Tribunal of Commerce of Lisbon, by which the 
court determined that the City of Mecca was alone to 
blame for a collision, and ordered the defendants to 
pay to the plaintiffs the loss sustained by them by 
reason of the said collision, and that the plaintiffs 
claim £25,000. In the affidavit to institute this suit it 
is stated by the solicitor for the plaintiffs, that he is 
informed that after the said collision the City of Mecca 
put into Lisbon, and that proceedings were there in- 
stituted against the said steamship, which subse- 
quently left Lisbon without giving security in the said 
proceedings; also that the owners of the City of Mecca 
appeared and contested the said proceedings, and that 
the decree of the Tribunal of Commerce was con- 
firmed by the final Court of Appeal in Portugal. A 
warrant of arrest was taken out in this court by the 
plaintiffs, and the vessel has been released on bail. A 
motion has been made by the owners of the City of 
Mecca to set aside the writ of summons issued in this 
action, and all subsequent proceedings on the part of 
the plaintiff; also the bail bond executed on behalf of 
the defendants in this action, and that the bai] may 
be discharged, and that the plaintiffs be condemned in 
the costs of the action on the ground of the writ hav- 
ing been improperly issued. The question to be de- 
cided is whether this court can and ought to enforce 
the sentence of a foreign Admiralty Court by a pro- 
ceedingin rem? It appears to me expedient to make 
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two preliminary observations. First, I express my 
opinion, that whatever authority upon this subject 
was incident to this court before the Judicature Act, 
belongs to it now; secondly, that this court has al- 
ways exercised a jurisdiction founded on international 
comity with respect to the execution of the sentences 
of foreign Admiralty Courts. I proceed to consider 
the authorities on this subject in their chronological 
order, as it is important to show that the duty of the 
Admiralty Court in England to enforce the decree of 
a foreign Admiralty Court has*been steadily recognized 
for a great number of years. Weir's Case, King’s 
Bench, 5th James I, A. D. 1608; Rolle’s Abridgment, 
630, and Viner’s Abridgment, vol. 6, p. 513: ‘If a Fries- 
lander sues an Englishman before the governor in 
Friesland and recovers a certain sum, and the English- 
man, not having enough to pay for it, comes to Eng- 
land, whereupon the governor sent his lettres missives 
to England, asking all magistrates of that kingdom to 
cause execution of the said judgment: Le judge del 
Admiraltie poet executer c’est judgment per imprison- 
ment del partie, et il ne serra deliver per le common 
ley; car ceoest per la ley de nations que le justice d’un 
nation serra aidant al justice d’auter nation, et lun 
d’executer le judgment de l’auter, et la ley d’Engle- 
tare prist notice de c’est ley et le judge del Admiraltie 
est le proper magistrate pur c’est purpose car il sol- 
ment a l’execution del ley civill deins c’est relme.”’ 
This case is referred to in Molloy ‘‘De Jure Marit.” 
(book 3, c. 9, s. 9). The next authority is that of Sir 
Leoline Jenkins, judge of the High Court of Ad- 
miralty in the reign of Charles II. This authority is 
one to which very great weight has always been 
ascribed by Lord Stowell and other eminent civilians, 
as both witnessing to the practice of the courts ad- 
ministering the civil law and setting forth the principle 
upon which that practice was founded. Sir Leoline 
Jenkins (Wynn’s Life, vol. 2, p. 762), writing in A. D. 
1066, says of the practice of civil courts that ‘‘ they 
ordinarily intermeddle not with nor inspect the merits 
of those sentences that are given without the limits of 
their jurisdiction. ’*Tis a ruled case,’’ he says, *‘ that 
one judge must not refuse upon letters of request to 
execute the sentence of another foreign judge when 
the persons or goods sentenced against are within his 
jurisdiction; and if he do his superior must compel 
him to it; else it is a sufficient ground for reprisals 
against the territory.”” The next authority is only 
four years later. It is the case of Jurado v. Gregory, 
1 Vent. 32, King’s Bench, 21 Charles II, A. D. 1670. 
In this case the plaintiff had sued in the English Ad- 
miralty for enforcement of a sentence given in a Span- 
ish admiralty court. A prohibition was granted by 
the King’s Bench, but only on the grounds that the 
sentence of the Spanish court was not complete, but 
was only an award, and could not, therefore, be sued 
upon, and the original contract being one made on 
land ought not to be sued upon in the Admiralty. The 
following proposition was advanced in argument by 
Finch, the Solicitor-General, and agreed to by the 
court: ‘** Where sentence is obtained in a foreign Ad- 
miralty, one may libel for execution thereof here, be- 
cause all the Courts of Admiralty in Europe are gov- 
erned by the civil law, and are to be assistant one to 
another, though the matter were not originally de- 
terminable in our Court of Admiralty;’’ and Wier’s 
Case, before referred to, wascited. The next authority 
occurred in the year 1704. It is the case of Ewer v. 
Jones, 2 Lord Raymond, 934. Holt, C. J., in giving 
judgment, says: ‘‘The sentence of a civil law court in 
a foreign realm shall be executed in a court of the 
same nature here, and proceeding after the same law, 
and no prohibition, because the temporal courts pro- 
ceed by a due Jaw, and we must give credit to the sen- 
tence, as it was adjudged in the time of Charles II in 
Gughes vy. Cornelius.’”? To these authorities may now 





be added a decision of the Supreme Court of the 
United States of America. In Penhallow v. Doang’s 
Administrators, decided A. D. 1795, 3 Dallas, 54, it was 
said by Iredell, J.: ‘‘ It was clearly shown at the bar,” 
referring to page 74, I presume, *‘ that a Court of Ad- 
miralty in one nation can carry into effect the deter- 
mination of the Court of Admiralty in another; ” and 
again by Cushing, J., at p. 118: ‘‘ That Courts of Ad- 
miralty can carry into execution decrees of foreign ad- 
miralties, as seems to be settled law and usage.” Dr. . 
Browne, in his ‘‘ Compendious View of Civil and Admi- 
ralty Law,’ a work dedicated to Lord Stowell, says (edi- 
tion of 1802, vol. 2, p. 120): ‘The last branch of Admi- 
ralty jurisdiction I shall mention is the enforcing the 
judgments of foreign courts; ’’ and proceeds to cite the 
opinion of Sir Leoline Jenkins, which I have before re- 
ferred to. I find in the American work by Mr. Dun- 
lop, entitled ‘‘ Admiralty Practice,’’ p. 68, A. D. 1850: 
‘“*A Court of Admiralty of one country can carry into 
effect the determination of a Court of Admiralty in an- 
other, as well as its own judgments.’”” In Parsons’ 
Maritime Law, vol. 2, p. 541, also the work of an 
American writer of eminence, it is laid down that 
Admiralty Courts in different couutries ‘ sometimes 
enforce each other’s decrees, or complete in one coun- 
try what is done in another.” A consideration of these 
authorities, and of the principles upon which they rest, 
leads me to the conclusion that it is the duty of one 
Admiralty Court—a duty arising from international 
comity —to enforce the decree of another upon a sub- 
ject over which the latter had jurisdiction. I do not 
think it necessary to enter into a consideration of all 
the cases decided by the common-law courts as to tho 
effect of foreign judgments in this country. The gen- 
eral principle of recognizing and giving effect to such 
judgments is now admitted by these courts. I did not 
indeed understand it to be denied by Mr. Butt that 
the Admiralty Court has power to execute the sen- 
tence of aforeign Admiralty Court. His objection is 
as to the mode by which it is sought to enforce it. Ho 
contends that a proceeding in rem can only be insti- 
tuted where there is a maritime lien, and that the 
foreign judgment does not confer such alien. Iam of 
opinion that it is the duty of this court to act as aux- 
iliary to the Portuguese Admiralty Court, and to com- 
plete the execution of justice, which, owing to the 
departure of the ship, was necessarily left unfinished 
by that court; in other words, it is my duty to place 
this English court in the position of the Portuguese 
court after its sentence had been given against the 
defendants. With respect to the motion now before 
me, I must take the facts from the indorsement on the 
writ of summons and the affidavit in support of it. 
From these I gather that there was substantially a 
judgment in rem in the Portuguese court. There is no 
doubt that a collision, such as there was in this case, 
creates a maritime lien. In support of this it is un- 
necessary to cite authorities. With regard to the 
further proposition that a proceeding for the enforce- 
ment of a maritime lien is a proceeding in rem, the 
remarks of Lord Chelmsford in Castrique v. Imrie, L. 
Rep., 4 E. & Ir. App. 447; 23 L. T. Rep. (N. 8S.) 48, 
appear applicable: ‘‘ This order,” he says, ‘‘ for the sale 
of the ship, whatever may be thought of the original 
proceeding, appears to bea judgment inrem. With- 
out, however, looking to this ultimate order, I think 
that the original proceeding being for the purpose of 
enforcing a maritime lien, which by the law of all 
foreign Codes founded on the civil law exists for money 
advanced for repairs and necessaries on a voyage, was 
a proceeding in rem.”’ This court is now called upon 
to be aidant to the enforcement of a judgment in rem 
given by the Portuguese court. With respect to the 
objection that no direct precedents have been cited in 
support of the course taken by the plaintiffs, it must 
be observed that until a recent period, there were no 
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reports of the courts exercising jurisdiction in accord- 
ance with the civil law, that is, of the Ecclesiastical 
and Admiralty Courts; moreover it is to be remem- 
bered that speaking generally, any court which exer- 
cises a jurisdiction in rem has the res, or some substitute 
for it in the shape of a security, within its reach, and 
the wrong-doer is seldom able to evade compliance 
with the order of the court. This court, on failure of 
the owners to pay for the damage adjudged to be done 
by their ship, would arrest that ship, and enforce the 
judgment against the res by sale. The occasion for the 
exercise of such a power of arrest seldom arises, though 
in a recent case, that of The Troubadour, in 1878 (not 
reported), the court directed the issue of a warrant 
after judgment for the purpose of enforcing pay- 
ment of the award of salvage, and there have been 
several instances in which a ship has been arrested or 
re-arrested in consequence of the bail becoming insol- 
vent. In fact, what the common-law courts do indi- 
rectly by implying a contract, the Admiralty Court 
does directly and without any such implication on the 
grounds of international comity. It is clearly for the 
interests of justice that this court should exercise the 
jurisdiction as prayed, and having its hand upon the 
res should not take it off until the sentence be executed. 
Otherwise the wrong-doer might remove his ship out 
of this jurisdiction, and by keeping out of Portuguese 
waters, defeat the just rights of the party who has 
suffered the wrong. It is to be borne in mind that this 
ship, the City of Mecca, is liable for the damage done 
by her to the plaintiff's property in a sense and ina 
manner that no other ship of the same owner would 
be liable. Upon the whole I do not see why if the 
Admiralty Court might ever have enforced a foreign 
judgment—and the authorities are ample on this 
point —it may not enforce that judgment against the 
ship, and give that remedy in rem which is one of the 
especial advantages incident to the jurisdiction of the 
Court of Admiralty. I reject this motion without costs. 


i aaileaallliaciieciece 
NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL —ATTACHMENT GRANTED WHEN JUDGE HAD 
DISCRETION NOT APPEALABLE.—In this case the origi- 
nal affidavits upon which an attachment was granted, 
and those used to oppose the motion to vacate the 
same, showing a state of facts sufficient to authorize 
the judge to grant the attachment upon the ground 
stated therein, held, that there being enough in the 
affidavits to give the judge jurisdiction and to call for 
the exercise of judicial discretion, the case was not 
appealable to this court. Appeal dismissed. W hitta- 
ker v. Imperial Skirt Manufacturing Co., appellant. 
Opinion per Curiam. 

[Decided Nov. 11, 1879.] 


RECORDING ACTS— PRIORITY BETWEEN MORTGAGES 
— ASSIGNMENT — CONTRACT OF SALE — EQUITABLE 
TITLE.— In 1857 plaintiff purchased 275 acres of land. 
Fifty-five acres of this was in the possession of one 
Jerman, under a contract of sale with plaintiff's 
grantor. On this fifty-five acres Jerman had made 
improvements. Plaintiff and Jerman made a new 
contract of sale for this part of the land, the old con- 
tract being surrendered. Jerman sold and assigned 
his rights under this contract to one Jones, who made 
improvements and remained in possession until Octo- 
ber, 1870. On the 13th of June, 1868, plaintiff conveyed 
the 275 acres to one McKoon, and on the same day one 
Schoonmaker conveyed the same land to McKoon, 
who executed back to Schoonmaker a purchase-money 
mortgage, which he assigned to plaintiff. After this 
conveyance but before the mortgage was put on 
record, viz., October 1, 1868, McKoon conveyed to 
Jones the fifty-five acres, and Jones gave back a mort- 
gage for the whole purchase-price. The deed to Jones 
and his mortgage were recorded December 1, 1868. 





Jones had no notice of the mortgage by McKoon, but 
took the deed and gave his mortgage in good faith that he 
hadaclear title. The McKoon mortgage was recorded 
January 8, 1869. On the 2d of December, 1868, Mc- 
Koon assigned the Jones mortgage to defendant 
Gleason for value. Gleason took in good faith, and 
without notice of the McKoon mortgage. He did not 
record the assignment until March, 1870. In 1870 
Gleason foreclosed the Jones mortgage and purchased 
the fifty-five acres at the mortgage sale. Plaintiff was 
not a party tothe foreclosure action. Held, that in 
order to attack plaintiff’s mortgage on the ground that 
it was not recorded, it was incumbent on defendant to 
show, not only that he was a bona fide purchaser for 
value without notice, but that his conveyance was first 
recorded. His title, so far as it rested upon the rights 
acquired under his assignment, could not be sustained 
under the recording acts. But by his purchase at the 
foreclosure sale he became vested with all the rights 
Jones had, and the title of Jones not being subject to 
plaintiff’s mortgage from McKoon, the title of defend- 
ant is equally free. Jones being in possession under a 
contract of sale, of which plaintiff had notice, his 
rights under his deed went back to the equitable title 
he had under the contract, which was superior to the 
deed to McKoon and the McKoon mortgage. If this 
title was merged in the legal one, Jones was protected 
by the recording acts against plaintiff’s mortgage. 
The fact that his mortgage was for the whole amount 
of the purchase-price did not take away this protec- 
tion. If by accepting the deed he parted with his 
equitable title and his right to the improvements, he 
was a purchaser for value and entitled to priority. 
Judgment reversed and new trial ordered. Westbrook, 
appellant, v. Gleason. Opinion by Rapallo, J. Opin- 
ions also by Earl, J., for reversal and new trial, and 
Danforth, J., for affirmance. Church, C. J., Miller and 
Earl, JJ., concur with Rapallo, J. Danforth concurs 
so far as to effect of Jones’ deed. 

[Decided Nov. 25, 1879.] 

STATUTORY CONSTRUCTION—DEED BY MARRIED 
WOMAN — CONSENT OF HUSBAND — Laws 1860, CHAP. 
90, §3.—In an action by a woman to avoid her deed 
during coverture, on the ground that her husband did 
not assent in writing to her conveyance, as required by 
Laws 1860, chap. 90, § 3, held, that the provision in that 
section was made for the benefit and protection of the 
husband. It did not require that the assent should be 
concurrent with the examination of the deed, nor that 
it should be written upon it, nor that it should be 
given before the delivery of the deed. The pro- 
vision was simply that the conveyance should not 
be valid without his assent. That could be given at 
any time, certainly befure she attempted to avoid or 
recall her conveyance, and when thus given the law 
would be complied with and the conveyance would be- 
come valid and take effect. Order affirmed and judg- 
ment absolute against plaintiff. Wing, appellant, v. 
Schramm. Opinion by Earl, J. 

(Decided Dec. 9, 1879.] 


TAXATION — ASSESSMENTS VOLUNTARILY PAID NOT 
RECOVERABLE BACK.— Assessments were imposed on 
lots belonging to B. These were irregular, but he vol- 
untarily paid them, and they were never vacated or 
set aside. Held, that an action by the assignee of B 
to recover of the city, by whose authorities the assess- 
ments were made, the moneys paid therefor by B could 
not be sustained, and this result would not be affected 
by the fact that assessments laid upon other lots in the 
same proceedings had been vacated. In re Delancey, 
52 N. Y. 80; Swift v. City of Poughkeepsie, 37 id. 514; 
Bank of Commonwealth v. Mayor, 43 id. 184; Peyser 
v. Mayer, 70 id. 502. Judgment affirmed. Wilkes v. 
Mayor of New York. Opinion by Earl, J. 

[Decided Dec. 16, 1879.] 
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UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


EvIDENCE— EXPLANATION OF WRITTEN CONTRACT 
BY PAROL EVIDENCE— OFFERS OF COMPROMISE.—(1) 
While the rule is that the obligation of a written con- 
tract cannot be abridged or modified by parol evidence, 
it is equally well settled that for the purpose of apply- 
ing the terms to the subject-matter and removing or 
explaining any uncertainty or ambiguity which arises 
from such application, parol testimony is legitimately 
admissible, and for that purpose all the facts and cir- 
cumstances of the transaction out of which the con- 
tract arose, including the situation and relation of the 
parties, may be shown. The purpose of all such evi- 
dence is to ascertain in what sense the parties them- 
selves used the ambiguous terms in the writing which 
sets forth their contract. Stoops v. Smith, 100 Mass. 
63-66. (2) Offers of compromise to pay a sum of money 
by the way of compromise, as a general rule, are not 
admissible against the party making the offer, but if 
admitted it is clear that the offer is open to explana- 
tion, no matter whether it was by letter or by oral 
communication. Gerrish v. Sweetser, 4 Pick. 376; 
Bridge Co. v. Granger, 4 Conn. 142, 148; Stranahan vy. 
East Haddam, 11 id. 507, 513. In reference to the rule 
first mentioned, the court remark: Parol evidence is 
inadmissible to contradict or vary the language of a 
valid written instrument, by which is meant that the 
language employed by the parties in making it, and no 
other, must be used in ascertaining its meaning. Ar- 
gument to support that proposition is unnecessary, 
and yet it is universally admitted that it may be read 
in view of the subject-matter and the attendant cir- 
cumstances, in order more perfectly to understand the 
meaning and intent of the parties. 1Greenl. Ev. (12th 
ed.), § 277. Written instruments as used in the rule, 
says Taylor, include not only records, deeds, wills and 
other instruments required by statute or by the common 
law to be in writing, but every document which con- 
tains the terms of a contract between different parties. 
Text writers everywhere support that rule, but Taylor 
admits that the rule will not strictly apply to certain 
less formal documents, of which he gives several ex- 
amples. 2 Taylor’s Ev. (6th ed.) 988. Extrinsic evi- 
dence, it may be admitted, is not admissible in ex- 
pounding written contracts to prove that other terms 
were agreed to, which are not expressed in the writing, 
or that the parties had other intentions than those to 
be inferred from it; still it is competent, said Shaw, 
C. J., to offer parol evidence to prove facts and cir- 
cumstances respecting the relations of the parties, the 
nature, quality and condition of the property which 
constitutes the subject-matter respecting which it was 
made. Knight v. Worsted Co., 2 Cush. 271-283. In 
respect to offers of compromise it is said, that by all or 
nearly all the cases the rule as established is not that 
an admission made during or in consequence of an 
effort to compromise is inadmissible, but that an offer to 
do something by the way of compromise, as to pay sums 
of money, allow certain prices, deliver certain property, 
or make certain deductions, and the like, shall be ex- 
cluded. These cannot be called admissions, as they 
were made to avoid controversy and to save the ex- 
penses of vexatious iitigation. Decided cases may be 
found where it is said that the evidence is admissible 
unless the offer made was stated to be without preju- 
dice, but the rule in general, both in England and the 
United States, is that the offer will be presumed to 
have been made without prejudice if it was plainly an 
offer of compromise. Lofts v. Hudson, 2 M. & R. 
481-484; Phil. Ev. (5th Am. ed.) 427, note 124; 1 Greenl. 
Ey., § 192. Judgment of United States Circuit 
Court, Connecticut, affirmed. West et al., plaintiffs 
in error, v. Smith & Co. Opinion by Clifford, J. 








MUNICIPAL BONDS — WHEN IRREGULARITY IN ISSUE 
NO DEFENSE.—In an action by a bona fide holder for 
value, without notice, upon bonds issued by a town in 
aid of a railroad, it was objected to the validity of the 
bonds that the provisions of the statute authorizing 
their issue had not been complied with by the agents 
of the town intrusted with such issue. The bonds re- 
cited on their face that they were issued ‘‘in pursuance 
of an act of the Legislature of New Jersey, approved 
April 9, 1868, entitled an act to authorize certain town- 
ships, towns and cities to issue bonds” and to take the 
bonds of the Montclair ‘‘ Railway Company.’”’ The 
interest on the bonds was paid by the town for several 
years after their issue, their validity being questioned 
by no one. Held, that the objection could not be sus 
tained. The court remark: Where one of two inno- 
cent persons must suffer a loss, and one of them has 
contributed to produce it, the law throws the burden 
upon him and not upon the other party. Hern v. 
Nichols, 1 Salkeld, 289; Merchants’ Bank v. State 
Bank, 10 Wall. 646. In the case of Town of Orleans 
v. Platt, decided at last term and not yet reported, 
this court said: ‘The bonds in question have all the 
properties of commercial paper, and in the view of the 
law they belong to that category. Murray v. Lardner, 
2 Wall. 110. This court has uniformly held, when the 
question has been presented, that where a corporation 
has lawful power to issue such securities and does so, 
the bona fide holder has a right to presume the power 
was properly exercised, and is not bound to look be- 
yond the question of its existence. Where the bonds 
on their face recite the circumstances which bring 
them within the power, the corporation is estopped to 
deny the truth of the recital. Mercer County v. 
Hackett, 1 Wall. 83; San Antonio v. Mehaffy, 96 U. 
S. 312; County of Moultrie v. Savings Bank, 92 id. 6381; 
Moran vy. Commissioners, 2 Black, 722; Knox v. Aspin- 
wall, 21 How. 539; Royal British Bank v. Tarquand, 6 
Ellis & B. 327.”’. These rules are the settled law of 
this court, and they are decisive of the case in hand. 
Judgment of United States Circuit Court, New Jersey, 
affirmed. Inhabitants of Pompton, etc., plaintiffs in 
error, v. Cooper Union, etc. Opinion by Swayne, J. 
Field and Bradley, JJ., dissented. 

Peete 


IOWA SUPREME COURT ABSTRACT. 
DECEMBER, 1879. 


FIxTURES — MACHINERY IN MILL — WHEN CHATTEL 
MORTGAGE VALID AGAINST.—A chattel mortgage upon 
machinery in a mill executed before the machinery 
was placed in the mill, it being possible to remove 
such machinery without injury to the main building, 
held, to be valid and enforceable as against mechanics’ 
liens on the building. The court remark that t is 
claimed that the machinery, upon being placed in the 
mill, became a part of the realty, and that the right to 
enforce the chattel mortgage against it was thereby 
lost. The plaintiff cites Bringholf v. Munzenmeir, 20 
Iowa, 513; Winslow v. Merchants’ Ins. Co., 4 Metc. 306; 
Richardson vy. Copeland, 6 Gray, 536; and Cross v. 
Marston, 17 Vt. 533. The case of Bringholf v. Mun- 
zenmeir holds that fixtures so attached to the realty by 
the owner as to become a part of it, between vendor 
and vendee pass to the vendee free of the lien of a 
prior mortgage thereon of which the vendee had no 
notice. The case of Winslow v. Merchants’ Ins. Co. 
holds that fixtures, and additions in the nature of fix- 
tures, which are placed in a building by a mortgagor, 
after he has mortgaged it, became part of the realty as 
between him and the mortgagor, and cannot be re- 
moved or otherwise disposed of by him while the 
mortgage is in force. In Richardson v. Copeland it is 
held that a steam engine set upon a granite block, and 
a boiler set in bricks in such manner that it cannot be 
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removed without taking down the bricks, and both 
used for running machinery in an adjoining shop, be- 
came a part of the realty, and a mortgage thereof as 
personal property, executed contemporaneously with 
the bill of sale from the vendor, but after the engine 
and boiler have been put in operation, passes no title 
in them as against a subsequent purchaser of the real 
estate, though with notice of the mortgage. The 
principle upon which this case is decided is that a 
mortgage of the engine and boiler as personal property, 
after they had been attached to and had become a part 
of the realty, is void. In Cross v. Marston, 17 Vt. 533, 
it was held simply that a case of drawers and the sash 
of a show case placed in the building of another, and 
fastened in their places with nails, did not, under the 
circumstances of the case, become part of the realty 
80 as to pass toa subsequent purchaser of the building. 
We regard all these cases as essentially different from 
the case at bar. No question of notice between mort- 
gagee and vendee is involved. The case falls more 
nearly within the principle of Evens v. Estes, 10 Kans. 
314, than within the doctrine of the cases cited by 
plaintiff. In our opinion the chattel mortgage upon 
the machinery in the mill is valid and may be enforced. 
First National Bank of Waterloo v. Elmore. Opinion 
by Day, J. 

MISNOMER —IN JUDGMENT MAY BE SET UP ONLY BY 
PLEA IN ABATEMENT.— A judgment against a corpora- 
tion was against ‘‘ Algona College ”’ instead of ‘** Trus- 
tees of Algona College,” the true name of the corpora- 
tion. It appeared that the corporation was designated 
by its officers as ‘“‘ Algona College,” and that the ser- 
vice of process in the action was upon a proper officer 
of the corporation. Held, that advantage of the mis- 
nomer could be taken only by plea in abatement. The 
court thus argues: *‘ In Minot v. Curtis, 7 Mass. 441, it is 
said: ‘We know not why corporations may not be 
known by several names, as well as individuals.’ It 
would seem from this authority that an action might 
well be brought against the corporation by the name 
by which it was known and designated, though differ- 
ent from the name by which it was incorporated. But 
however this may be, we think the better rule, and 
the one supported by the weight of authority, is that a 
misnomer in a corporation can be taken advantage of 
only by pleain abatement. Proprietors of Sunapee v. 
Eastman, 32 N. H. 470. The case of Lafayette Ins. 
Co. v. French, 18 How. (U. 8.) 404, is directly in point. 
The Lafayette Insurance Company was chartered by 
the State of Indiana. An action was brought upon a 
policy in Ohio, and judgment was recovered against 
“ The President, directors and company of the Lafay- 
ette Insurance Company.’’ Upon a record of this 
judgment an action was brought against the ‘* Lafay- 
ette Insurance Company,” in the Circuit Court of the 
United States in Indiana, and judgment entered 
against the company. Upon the trial the defendants 
objected to the introduction in evidence of a copy of 
the record of the judgment recovered in Ohio, because 
it did not showa judgment against the defendant. 
The court admitted the judgment in evidence. Upon 
this branch of the case the Supreme Court say: “It 
was objected that the judgment recovered was against 
the president, directors and company of the Lafayette 
Insurance Company, while this action is against the 
Lafayette Insurance Company; but the declaration 
describes the judgment correctly, and then avers that 
the judgment was recovered against the defendants by 
that other name. ‘‘We must assume that this fact 
was proved; and the only question open here is 
whether, if a mistake be made in the name of a de- 
fendant, and he fails to plead it in abatement, the 
judgment binds him though called by a wrong name. 
Of this we have no doubt. Evidence that it was an 
erroneous name of the same person must therefore 
be admissible; otherwise a mistake in the defendant’s 








name, instead of being available only by a plea in 
abatement, would, under a judgment, be wholly in- 
operative.’ Wilson & Co. v. Baker. Opinion by 
Day, J. 


PARTNERSHIP—LIABILITIES OF PARTNERS AFTER DIS- 
SOLUTION BY DEATH.— The death of one member of a 
partnership works a dissolution of the firm; but the 
partners are jointly and severally liable for the per- 
formance of the partnership contracts, and any one or 
all of the partners may be sued upon a contract made 
by the firm. Code, § 2553. In Parsons on Partnership 
(2d ed.), 409, it is said: ‘No dissolution of any kind 
affects the rights of third persons who have had deal- 
ings with the partnership without their consent. This 
is a universal rule, without any exception whatever.” 
It is true the surviving partner cannot continue the 
partnership business; that is, he cannot make new en- 
gagements and contracts, and bind the personal rep- 
resentatives of the deceased partner, but the survivor 
may and he is bound to perform the contracts entered 
into before the death of his copartner. It is his right 
and duty to perform and fulfill existing contracts, and 
to wind up the partnership. There is, it is true, a class 
of cases that hold that when a contract requires pe- 
culiar skill, or the actual personal services of the con- 
tracting party, the contract terminates with the death 
of the party bound to render such personal service, or 
exercise such peculiar skill. Of this class of cases are 
contracts for personal labor, or for publishing a book, 
editing a newspaper and the like. Jennings v. Lyon, 
39 Wis. 554; Wolfe v. Howes, 20 N. Y. 197. In the last- 
named case it is said (quoting from Story on Bailments) 
that the true rule may be considered to be ‘‘ that where 
the contract is for personal services which none but 
the promisor can perform, then inevitable accident or 
the act of God will excuse the non-performance, and 
enable a party to recover upon a quantum meruit. But 
where the thing to be done or the work to be performed 
may be done by another person, then all accidents are 
at the risk of the promisor.” Bayers v. Chicago, I. 
I. & P. R. Co. Opinion by Rothrock, J. 

————- > -—_——- 
PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


EVIDENCE — WHEN PAROL ADMISSIBLE TO AVOID 
WRITTEN CONTRACT.—In an action upon a bond given 
by certain trustees of a lodge who had executed a 
mortgage upon the real estate of the lodge, defendants 
offered to show in defense that at the time the mort- 
gage was executed if was agreed between the assignor 
of plaintiff's intestate, to whom the mortgage was 
given, and defendants, that defendants should not in- 
cur personal liability by executing the bond, and that 
if it had been understood that they would incur such 
liability by so doing, they would not have executed 
the bond. Held, that the evidence was admissible; 
that parol evidence may be admitted to contradict, 
vary, or even avoid a written instrument where it is 
proved that but for the oral stipulation it would not 
have been executed, is a doctrine now well settled. It 
is understood that this rule does not apply to negotia- 
ble paper when in the hands of innocent holders for 
value, but other than this there is no exception. 
This case is directly within the ruling of Irwin vy. 
Shoemaker, 8 W. & S. 75, wherein it was held that 
where a mortgage and bonds were given to secure the 
purchase-money of lands sold, it was competent, in an 
action on one of the bonds, for the vendee to prove 
that it was part of the contract that the vendor was to 
look alone to the property sold for the payment of the 
said purchase-money. It is true, that in order to set 
aside the solemn agreement of the parties, and con- 
vert it into an obligation of a different import, the evi- 
dence of the fraud or mistake ought to be of what oc- 
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curred at the execution of the instrument, and should 
be clear and precise; but when these conditions are 
fulfilled, there is no limitation to the power to mod- 
ify, alter, explain, or reform written agreements by 
parol evidence, excepting only negotiable paper as 
above stated. Hoopes v. Beale. Opinion by Gordon, J. 
[Decided May 7, 1879.] 


NUISANCE— RAILROAD OBSTRUCTING HIGHWAY — 
TURNPIKE — DEFENSE.— A railroad was constructed 
across a turnpike road in such a manner as to seriously 
impede the travel on such turnpike, Held, that it was 
an obstruction of a public highway constituting a pub- 
lic nuisance, for which the railroad company was in- 
dictable, and that it was no answer to the indictment 
that the obstruction could not be remedied without 
an expenditure of from $5,000 to $8,000. It is well- 
recognized law that an indictment will lie against 
a corporation, not municipal, for the creation and 
maintenance of a public nuisance. Reg. v. Great 
North of England Railway, 9 Q. B. 315; Dater v. Troy 
R. R. Co., 2 Hill, 629; Chestnut Hill Turnpike v. Rut- 
ter, 4S. & R. 6; Delaware Div. Canal Co. v. Common- 
wealth, 10 P. F. Smith, 367. The mere construction of 
a railroad track across a public highway, in pursuance 
of law, is no nuisance. Danville R. R. Co. v. Com- 
monwealth, 23 P. F. Smith, 29. But it must be con- 
structed in such a manner as ‘‘ not to impede the pas- 
sage or transportation of persons or property along the 
same.”’ Act of February, 1849, Pur. Dig. 1220. A 
turnpike is a public highway. It is for the use of every 
person desiring to pass over it, on payment of the toll 
established by law. It differs from a common high- 
way, in the fact that it is not constructed in the first 
instance at the public expense, end the cost of con- 
struction is reimbursed by the payment of toll im- 
posed by authority of law. Its use is common to all 
who comply with the law. The same public annoy- 
ance and injury arises from its obstruction as if it was 
acommon highway. Hence, in Lancaster Turnpike 
Co. v. Rogers, 2 Barr, 114, it was said, that when the 
turnpike company ceased to use a building, erected, in 
part on the turnpike, as a toll-house, it ceased to be 
there for a lawful purpose, and became a public nui- 
sance. Common understanding and public policy unite 
in requiring us to hold tbat a turnpike is a public 
highway in so far that an indictment will lie against 
one obstructing it as for a public nuisance. It was so 
held in Commonwealth vy. Wilkinson, 16 Pick. 175. 
Northern Central R. Co. vy. Commonwealth. Opinion 
by Mercur, J. 

[Decided Oct. 6, 1879.] 


——_——__-+ -— 


GEORGIA SUPREME COURT ABSTRACT. 
DECEMBER 23, 1879. 


BREACH OF PROMISE TO MARRY — DEATH OR MAR- 
RIAGE ABATES ACTION AS TO CosTs.—An action for 
breach of promise to marry is personal, and dying 
with the person, it does not survive after the death of 
plaintiff; marriage of the parties as effectually kills 
the action as death; therefore, after marriage of plaint- 
iff and defendant, counsel for plaintiff cannot pros- 
ecute the action for fees. Public policy and the whole 
spirit of our legislation in encouragement of marriage, 
as well as strict law, forbid the further prosecution of 
the suit for such purpose. Harris v. Tison. Opinion 
by Jackson, J. 


MUNICIPAL CORPORATION — PROPERTY IS NOT LIA- 
BLE TO SALE ON EXECUTION.—The property of a mu- 
nicipal corporation in the use of the municipality fer 
the public, or held for future use for the public, is not 
subject to levy and sale under execution, Curry vy. 
Mayor of Savannah. Opinion by Jackson, J. 





PARTNERSHIP—WHAT NECESSARY TO BIND INCOMING 
PARTNER FOR OLD FIRM DEBTS.—In a suit against a 
firm, in order to bind an incoming partner with the 
debts and liabilities of a private person or firm to 
which the defendants succeeded in the same business, 
plaintiff must show some agreement on the part of the 
incoming partner upon sufficient consideration to as- 
sume such liabilities and pay such debts before he can 
be bound, through the new firm, to pay the old indebt- 
edness. Dillon v. Bracken. Opinion by Jackson, J. 


RELIGIOUS CORPORATION — CANNOT ENGAGE IN 
TRADE — DAMAGES.— A church incorporated by the 
Superior Court cannot, as a corporation, engage in the 
sale of tickets to the public for an excursion on board 
a steamer which the church bas chartered for the occa- 
sion. Expenses incurred with a view to profit, and 
profits lost, cannot be recovered from the owners of 
the vessel on their failure to make the stipulated voy- 
age. Excursions, as matter of trade or business with 
the public, are not within the means or ends for which 
the church was incorporated. The measure of dam- 
ages in a suit by the church against the owners is the 
amount paid as hire for the vessel. Fellows & Har- 
rison v. First Baptist Church of Bryan. Opinion by 


Bleckley, J. 
———___-—__——. 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


SEPTEMBER TERM, 1879. 

CONTRIBUTION—WHEN COSTS RECOVERABLE IN AC- 
TION FOR.—In an action for contribution, held, that 
the general rule is that the right of contribution does 
not extend to any part of the costs paid or the expen- 
ses incurred by one of two or more parties subject toa 
joint liability, in attempting to defend himself against 
the claim, unless authorized by those jointly liable. 
Knight v. Hughes, 3 C. & P. 467. This rule does not 
apply when the costs are recovered in a judgment 
against all the joint obligors, for then the costs have 
become a common burden, and each may recover of 
the others for the payment of more than his due pro- 
portion. Boardman v. Paige, 11N. H. 431; Davis v. 
Emerson, 17 Me. 64. Newcomb v. Gibson. Opinion by 
Colt, J. 


EVIDENCE — TESTIMONY AT FORMER TRIAL OF DE- 
CEASED WITNESS.—On a second trial, a witness who 
had heard the testimony of a witness at the former 
trial and taken notes thereof, was allowed to state 
what the testimony of the deceased witness was. ‘He 
said he could not testify word for word what the de- 
ceased witness said but would give the substance of it, 
and also testified that what he stated he thought 
were the exact words of the deceased. Held, that 
even under the strict rule in Massachusetts, which re- 
quires that the new witness is to furnish the same tes- 
timony which the former witness gave, and that it must 
be given to the jury in the language in which it was 
originally given, “substantially and in all material 
particulars,’ the evidence was admissible. Warren 
v. Nichols, 6 Metc. 261; Corey v. Janes, 15 Gray, 543, 
and Woods v. Keyes, 14 Allen, 236. It is a well-estab- 
lished rule of evidence, that in case of the death of a 
witness who testified at a trial, it may be shown at 
any subsequent trial between the same parties, and 
upon the same issue, what his testimony was. Any 
competent witness who heard it may testify what the 
evidence was. Commonwealth v. Richards, 18 Pick. 
434; 1 Greenl. Ev. 202. It is secondary evidence and 
is allowed for the reason that the best evidence is lost. 
Young v. Dearborn, 2 Fost. 372. In many of the States 
it has been held that the substance of what the de- 
ceased witness testified is all that need be given, and 
that to require more would be in practice to abrogate 
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the rule and effectually to exclude all such evidence. 
Costigan v. Lunt. Opinion by Ames, J. 


TAXATION — EXEMPTION OF CHURCH PROPERTY— 
MUST BE ACTUALLY USED FOR RELIGIOUS PURPOSE.— 
Plaintiff, a religious society, had previously to No- 
vember 1, 1872, used a building as a church edifice. 
The great fire in Boston caused the State militia to 
take the building and use it as a barracks. This was 
done without the consent of plaintiff. Afterward the 
plaintiff leased the building to the United States for a 
post-office. After April, 1875, the building was sur- 
rendered by the United States, and from May 1, 1875, 
the building was not used by plaintiff for religious 
purposes but the congregation of plaintiff worshipped 
elsewhere in buildings exempted from taxation on ac- 
count of being used for religious purposes. Held, that 
from May 1, 1875, the building in question was not ex- 
empt from taxation under a statute exempting houses 
of religious worship. It was decided in Proprietors 
of Meeting-house in Lowell v. Lowell, 1 Metc. 538, that 
the exemption of houses of religious worship from 
taxation extended to that part of the property only 
which is used as a place of worship and for purposes 
connected with it, such as the vestry, furniture and 
the like. And by the Statute of 1541, ch. 127, re-en- 
acted in the Gen. Stats., ch. 11, § 5, it is provided 
that portions of such houses appropriated for purposes 
other than religious worship shall be taxed at the value 
thereof to the owners of the houses. See also Trinity 
Church v. Boston, 118 Mass. 164. The proper infer- 
ence to be drawn from the statutes and decisions upon 
the subject is, that the exemption from taxation de- 
pends entirely upon the use for which the building in 
question is intended, and is limited by such use. There 
must either be an actual occupation of it as a place of 
religious worship, or at least a distinct and fixed in- 
tent to use it as such; otherwise, it is not a house of 
religious worship. Old South Society v. City of Boston. 
Opinion by Ames, J. 


MICHIGAN SUPREME COURT ABSTRACT. 

EVIDENCE — PRIVILEGE — COMMUNICATIONS BY PA- 
TIENT TO PHYSICIAN.—The statute forbidding physi- 
cians to testify to communications made by their pa- 
tients, is one passed for the sole purpose of enabling 
persons to secure medical aid without betrayal of con- 
fidence. It is only a question of privilege, and such 
communications are ou the same footing with any 
other privileged communications, which the public has 
no concern in suppressing where there is no desire for 
suppression on the part of the persons concerned. 
Consequently a physician may reveal, with his patient’s 
consent, what he has learned during his treatment of 
such patient. Grand Rapids, etc., R. Co., plaintiff in 
error, Vv. Martin. Opinion by Campbell, C. J. 


EXECUTION — REQUISITES OF LEVY—PROPERTY LEV- 
IED ON MUST BE IDENTIFIED.—According to the most 
liberal rule in relation to levies under executions, the 
levy must be so made that it identifies or gives means 
of identifying what is levied on, so that any property 
levied on may be made chargeable to the officer, and 
property not levied on cannot be subsequently claimed. 
It must be seized manually, or by assertion of control 
that may be made effectual, if necessary, and this to 
bring and keep it within the dominion of the law for 
sale on execution, if needed, and for no other purpose. 
An intention to allow it to be disposed of by the ex- 
ecution debtor as his own, is not the intention re- 
quired. The English rule is rather more strict than 
the general American one, and requires a continued 
and actual posseasion, the voluntary relinquishment 
of which is an abandonment of the levy. In Beekman 
v. Lansing, 3 Wend. 446, this rule is laid down, which 
has not been departed from since, although there are 





dicta in some later cases which, standing alone, might 
favor a more careless practice. After mentioning the 
English doctrine, Marcy, J., proceeds: ‘‘We are not 
disposed to go this length, but are of opinion that the 
officer should enter upon the premises where the goods 
of the defendant are, and take actual possession of 
them, if they are such of which possession may be 
taken. The goods should be brought within his view, 
and subject to his control (Haggerty v. Wilder, 16 
Johns. 288); and it is proper, also, if not necessary, 
that an inventory should be taken of them. The officer 
should assert his title to the goods by virtue of the ex- 
ecution; and we are inclined to think that his acts, as 
to the asserting of his rights and the divesting of the 
possession of the defendant, should be of such a char- 
acter as would subject him to an action as a trespasser; 
but for the protection of the execution they should be 
public, open and unequivocal, and nothing should be 
done by him to cast concealment over the transaction. 
But it is not necessary that an assistunt of the officer 
should be left in possession of the goods, or that the 
goods should be removed. They may be left in the 
custody of the defendant at the risk of the plaintiff, or 
of the sheriff, or on obtaining, as is customary, a re- 
ceipt for their delivery on demand.” Pages 450, 451. In 
Camp v. Chamberlain, 5 Denio, 198, which is cited as a 
correct exposition in Barker v. Binninger, 14 N. Y. 270, 
itis said: ‘‘In order to constitute a valid levy as to 
third persons, the goods must not only be within the 
view of the officer, but must be subjected to his con- 
trol. He must take ‘actual possession,’ which, al- 
though the goods are present, can only be done by 
manual acts, or by an oral assertion that a levy is ac- 
quiesced in by those who are present and interested in 
the question.”” Quackenbush, plaintiff in error, v. 
Henry. Opinion by Campbeil, C. J. 

INFANCY — PARTIES — PARTNERSHIP — WHEN FA- 
THER MAY NOT SUE ON INFANT'S CONTRACT. — In this 
case the court below held that where a joint contract 
was sued on, made with defendant by afirm consisting 
of an infant and an adult, under which money had 
been earned, the father of the infant could not sue 
with the adult, in his own name, as the infant's sub- 
stitute in theaction, as if himself had been joint con- 
tractor. Held, that this ruling was correct. An in- 
fant’s contract of partnership is not void. Dunton vy. 
Brown, 31 Mich. 182. The suit was for a completed 
cause of action, which is for the infant’s benefit. The 
contract was either the joint contract of the firm, or 
the sole contract of the adult; and there was never 
any contract relation between defendant and the fa- 
ther of the infant. The infant should have been the 
plaintiff, and not his father. Teed vy. Elworthy, 14 
East, 210; Collyer on Part. 395; Story on Part., § 241. 
Osborn v. Farr. Opinion by Campbell, C. J. 


MASTER AND SERVANT — LIABILITY OF MASTER TO 
SERVANT FOR INJURY BY FELLOW-SERVANT. — When a 
servant demands from his master compensation for an 
injury received in his service, it is necessary that he 
trace some distinct fault to the master himself. The 
mere fact of such injury is no evidence of such fault; 
neither is the mere fact that it resulted from the care- 
lessness of some other person in the same employ- 
ment. Theservant assumes all the usual risks of his 
employment, and among these is the risk that fellow- 
servants will sometimes be careless and that injuries 
will result. All that can be required of the master in 
that regard is that his servants shall be prudently 
chosen, and that they shall not be retained in his ser- 
vice after the unfitness or negligence has been dis- 
covered and has been communicated tohim. Piaintiff 
below, a miner in the employ of defendant below, was 
injured by the fall of a bridge, ot which W., also em- 
pioyed by defendant, had charge. Held, that W. was 
a tellow-servant of plaintiff, although he might be 





THE ALBANY LAW JOURNAL. 


37 








charged with a special duty and authority in respect 
tothe bridge, and defendant was not liable for the in- 
jury. The servant, although he does not assume the 
risk of negligence in the master himself, or in any one 
to whom the master may see fit to intrust his superin- 
tending authority (Albro v. Agawam Canal Co., 6 Cush. 
75; McAndrews v. Burnes, 39 N. J. 117; Malone v. 
Hathaway, 64 N. Y. 9; Hard v. Vermont, etc., R. Co., 
82 Vt. 473), knows that his fellow servants are to be 
charged with duties and responsibilities of differing 
natures and differing grades, and he also knows that 
one of the necessary risks of the employment is that 
any one of them may be negligent and cause him in- 
jury. This risk he assumes. It is immaterial that the 
negligent servant was in a position of greater respon- 
sibility than himself, or in a different line of employ- 
ment, so long as both were in the same general busi- 
ness, so that the negligence of the one might contribute 
to the danger of the other. Lehigh Valley Coal Co. 
y. Jones, 86 Penn. 8t. 432; McAndrews v. Burnes, 30 
N. J. 117. Quiney Mining Co., plaintiff in error, v. 
Kitts. Opinion by Cooley, J. 
——__>____—_—. 
VERMONT SUPREME COURT ABSTRACT. 


MARCH TERM, 1879.* 


MARRIED WOMAN—WITH HUSBAND INSANE MAY SUE 
ALONE FOR PERSONAL INJURY.—A married woman, 
whose husband is insane, and confined in an asylum 
for insane persons in a State other than that of the 
woman’s residence, may sue in her sole name for a 
wrong personal to herself. Citing Royce v. Van- 
deusen, 49 Vt. 26. Gustin v. Carpenter. Opinion by 
Barrett, J. 


SEDUCTION=—-DAMAGES IN ACTION FOR, BY FATHER— 
DISHONOR AND INJURY TO FEELINGS.—Dishonor to 
the father and injury to his feelings are the natural 
result of the debauchment of the daughter; and he 
may recover damage therefor in an action for loss of 
service, on the general allegation, per quod servitium 
amisit, and a general allegation of damage. Such 
damages to a parent, or to one standing in loco paren- 
tis, are the natural result of the seduction, and need 
not be specially declared for, and have for a long time, 
if not always, been recoverable under a general alle- 
gation per quod servitium amisit, to the Gamage of the 
plaintiff. Irwin v. Dearman, 11 East, 22; Phillips v. 
Hoyle, 4 Gray, 568; 2 Greenl. Ev., § 579. The last au- 
thority cited expresses the doctrine as follows: ‘‘ The 
damages in this action are given, not only for the loss 
of service, but also for all that the plaintiff can feel 
from the nature of the injury. Therefore, if the plaint- 
iff is the parent of the seduced, the jury may con- 
sider his loss of the comfort as well as the service of 
his daughter, in whose virtue he can feel no consola- 
tion, and his anxiety as the parent of other children, 
whose morals may be corrupted by her example.’’ Rol- 
lins v. Chalmers. Opinion by Ross, J. 

—_———___q—___—_—. 


CRIMINAL LAV. 


ACCOMPLICE — CONCEALMENT DOES NOT MAKE AC- 
CESSORY BEFORE THE FACT.—In atrial for murder it 
appeared that accused had informed B., one of the 
witnesses for the prosecution, of his intention to com- 
mit the deed when about to doso. B. endeavored to 
discourage accused, but promised to say nothing about 
the matter, and did say nothing until some time after 
the killing. Held, not to make B. an accessory before 
the fact so as to require his testimony to be corrobo- 
rated as that of an accomplice. The concealment of 
the knowledge that a felony is to be committed will 
not make the party concealing it an accessory before 





* To appear in 51 Vermont Reports. 





the fact, nor will a tacit acquiescence, or words which 
amount to a bare permission, be sufficient to consti- 
tute this offense. Andif the procurer of a felony re- 
pent, and before the felony is committed actually 
countermand his order, and the principal, notwith- 
standing, commit the felony, the original contriver 
will not be an accessory. Whart. on Homicide, 2d ed., 
§§ 345-6. Texas Ct. Appeals, Dec. 1, 1879. Noftsinger 
v. State of Texas. Opinion by White, P. J. 
BURGLARY — BREAKING INTO A STORE-HOUSE — 
PLEADING.—An indictment charging that the prisoner 
broke into a store-room is insufficient, under a stat- 
ute (74 O. L. 248, § 5), making it an offense to break 
into a ‘‘store-house,” and the defect is available to 
him, although tke objection was not made until the 
verdict had been rendered. Ohio Supreme Court, Dec. 
23, 1879. Hager v. State of Ohio. Opinion by Okey, J. 


EVIDENCE — ASSAULT WITH INTENT TO RAPE—DEC- 
LARATIONS OF INCOMPETENT WITNESS — IMBECILE 
PROSECUTRIX, CONDUCT OF.—(1) On the trial of an in- 
dictment for assault with intent to commit a rape on 
the person of a female, who, by reason of being an im- 
becile, was incompetent to be sworn as a witness, the 
declarations of such female made shortly after the as- 
sault, are incompetent to prove the commission of the 
offense. (2) Where, without such declarations, the 
evidence is insufficient to convict, the error in ad- 
mitting them cannot be cured by the court in its in- 
structions to the jury, as to the purpose for which such 
declarations were admitted. (3) Evidence of the man- 
ner in which such female was conducting herself, her 
physical condition as to injuries, and the condition of 
her wearing apparel, when found shortly after the al- 
leged commission of the offense, is admissible. Ohio 
Supreme Ct., Dec. 23, 1879. Hornbeck v. State of Ohio. 
Opinion by Gilmore, C. J. 

———————>—_———— 
INSURANCE LAW. 

FIRE INSURANCE — CONDITION AGAINST NON-OCCU- 
PANCY OF BUILDING.—A policy of fire insurance con- 
tained this condition: ‘If the above-mentioned 
premises shall be occupied or used so as to increase the 
risk, or become vacant or unoccupied, and so remain 
without notice to and consent of this company, in 
writing, or the risk be increased by the erection of 
neighboring buildings, or by any means whatever 
within the control of the insured, without the consent 
of this company indorsed hereon, then, and in every 
such case, this policy is void.’”’” A tenant who was in 
the building moved out before the expiration of his 
lease, and the building remained unoccupied, as was 
claimed by the insured without his knowledge, for 
seventeen days, until it was destroyed by fire. Held, 
that the policy was avoided. The insured was bound 
by the terms of his policy to see that his building did 
not become vacant without giving notice. The build- 
ing being unoccupied for seventeen days was to all in- 
tents a vacant and unoccupied house when it was de- 
stroyed. It is immaterial how the house came to be 
vacated or unoccupied. The fact alone is sufficient. 
Newton v. City Fire Ins. Co., 15 Wis. 1388; Harrison v. 
City Fire Ins. Co., 9 Allen, 231; Diehl v. Adams Co. 
Ins. Co., 58 Penn. St. 443. Iowa Sup. Ct., Dec. 5, 1879. 
Dennison v. Phenix Ins. Co. Opinion by Rothrock, 


—— MISREPRESENTATIONS AS TO INCUMBRANCES.— 
Plaintiff, in his application for a policy of insurance 
upon his dwelling-house and furniture, barn and con- 
tents, in answer to a question as to the extent of in- 
cumbrances upon his property, answered, ‘‘ Mortgage 
of $1,200.’ There was a larger amount, and also a 
mortgage of $5,000 on plaintiff's and other real estate, 
which mortgage plaintiff claimed he did not know 
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about. Upon an action for aloss of the barn and its 
contents, held, that the policy was avoided, both as to 
the barn and its contents, although the risk was dis- 
tributed, a certain amount being placed upon the real 
and a certain amount upon the personal property. 
The fact misrepresented as to incumbrances was a most 
material one, bearing directly upon the degree of haz- 
ard involved in making the insurance. The hazard 
may well be regarded as greater when the interest of 
the insured is lessened by incumbrances on his title.”’ 
Cooper v. Farmers’ Fire Ins. Co., 50 Penn. St. 297; 
Ryan v. Ins. Co., supra; Davenport v. New England 
M. Ins. Co., 6 Cush. 340; Hayward v. Same, 10 id. 
444; Wilbur v. Bowditch M. Ins. Co., id. 446; Towne 
v. Fitchburg M. Ins. Co., 7 Allen, 51. And the policy 
being avoided on account of misrepresentations as to 
existing incumbrances, within the doctrine of Hin- 
man v. Hartford Fire Ins. Co., 36 Wis. 159, there can 
be no recovery for the loss of the barns or contents. 
In the Hinman case the policy covered a building and 
certain personal property therein. The risk was dis- 
tributed, as in this case, s0 much, upon the building 
and so much upon the personal property. There was a 
misrepresentation in regard to the title and owner- 
ship of the real estate. It was held that this avoided 
the entire policy. The reason given is that the contract 
of insurance is entire, and the insurer has the right to 
know what the interest of the insured in the property 
is, and to have disclosed all material facts affecting 
the risk; for the risk is assumed upon the express con- 
dition that these facts have been accurately and truly 
stated in the application. See Lovejoy v. Augusta M. 
Fire Ins. Co., 45 Me. 472; Day v. Charter Oak F. & M. 
Ins. Co., 51 id. 91. Wisconsin Sup. Ct., Oct., 1879. 
Schum‘isch v. American Ins. Co. Opinion by Cole, J. 


LIFE INSURANCE—INSURANCE PAYABLE TO WIFE ON 
DEATH OR TO INSURED ON REACHING SPECIFIED AGE— 
CONSTRUCTION OF CONTRACT.—A policy of life insur- 
ance set forth that the insurance company did ‘‘as- 
sure the life of S. for the sole use and benefit of M., 
his wife, in the sum of $1,000, for the term of ten years 
from date;” “and the said company doth hereby 
promise and agree to pay the said sum assured at its 
office, to said person whose life is assured, or assigns, 
in ten years from the date hereof, viz.: in the year 
when the said person shall have attained the age of 
fifty-five years, or in case of the previous death of the 
person whose life is assured, to the said beneficiary or 
assigns, in sixty days after due notice and proof of 
such death.’’ Incase of the death of the said benefi- 
ciary before the death of the person whose life is as- 
sured, the amount of the insurance shall be payable at 
maturity to the heirs or assigns of the person whose life 
is assured. At the age of 55S. was still alive. His wife 
brought action on the policy. Held, that she could not 
maintain the action. The contract was not one purely 
of life insurance. It was an agreement by the com- 
pany to pay S. $1,000 at the end of ten years, and in 
the contingency of his death within the term, to pay it 
on that event, to the wife for her sole use and benefit 
if she should survive him, and if she should die before 
him, then to pay it not to her representatives, but to 
his heirs or assigns. Minnesota Sup. Ct., Nov. 26, 
1879. Tenness v. Northwestern Mutual Life Ins. Co. 
Opinion by Gilfillan, C. J. 


—_—_.—_____—. 


NEW BOOKS AND NEW EDITIONS. 


XIII AMERICAN DECcIsSIoNs. 


HIS volume contains selections from 5 Connecticut, 

83 A. K. Marshall, 1 and 2 Littell, 8-12 Martin, 2 
Pickering, 1 Missouri, 1 Cowen, 1 Ohio, 10 Sergeant & 
Rawle, 3 McCord. There are important notes on ac- 
ceptance of lease; liability of owner of hired vessel; 





partner’s power to bind firm as sureties; amendment 
of returns to writs; variance between execution and 
judgment; absence no exception to statute of limita- 
tion unless expressed; res adjud/cata as an estoppel; 
memorandum of sale at auction; action on lost bond 
or note; quasi corporations; waiver of right to appeal 
ou review; power of corporation to make notes; part- 
nership in lands; what passes as appurtenant: parent's 
remedy for taking away child: set-off of mutual judg- 
ments; way by necessity. So far as annotation, this 
seems to us one of the best, if not the very best, of the 
series, and even better than the 12th. We wish the ed- 
itor would include the notes in the index. We observe 
no falling off in these reports. If there is any change 
it is in the way of improvement. 


CLARK’s COMMONWEALTH RECONSTRUCTED. 


The Commonwealth Reconstructed. By Charles C. P. Clark, 
M.D. New York; A. 8S. Barnes & Co., 1878. Pp. 226. 

The propositions of this book may be thus stated: 
first, the republic is rapidly going to destruction; sec- 
ond, I have discovered the specific for saving it; third, 
that specific is compelling the mass of citizens to em- 
ploy servants to do their voting for them. In a word, 
the author finds in the much-abused electoral college 
system, the infallible cure for all the political ills 
which Commonwealths are heir to. The book is cer- 
tainly a forcible, brilliant, and original one — not orig- 
inal in its diagnosis, but original in its plan of cure. 
Mr. Stickney and others have predicted gloomily about 
the republic to such a harrowing extent that we have 
frequently asked ourselves what we are staying in this 
country for; why we do not flee to Russia, or Turkey, 
or Egypt, or Spain, or some other enlightened and 
pure government. Seriously, we have not a particle 
of sympathy with such beliefs. If a man will calmly 
review the events of the last twenty years in our his- 
tory, and then believe that there is any present ground 
of despair for our country’s future, why, he will be- 
lieve any thing. Dr. Clark’s plan of cure is to change 
the republic to an aristocracy, as he substantially ad- 
mits —the weakest and meanest form of government 
ever devised. This seems to us much as it would seem 
to the learned Doctor, to advise taking out a man’s 
brains to cure his headache. Our faith in the author 
as a sound thinker is not strengthened by his descrip- 
tion of the late civil war as a war of politicians, and 
his description of Mr. Mill, as an author ‘‘ whose vol- 
uminousness is only equalled by his dullness.’’ If the 
Doctor will again read Mill »n Liberty, we think he 
will seek a substitute for the last word of this descrip- 
tion. An elaborate review of this volume does not 
come within the scope of this JOURNAL, and we can 
only add, that if anyone wants to find out all the pos- 
sible perils to which our country is not exposed, and 
how not to avoid them, he would best buy this book, 
and diligently read it, At all events he will find it 
any thing but dull. 

—_——_.__—_—— 


CORRESPONDENCE. 


APPEAL PROM ORDER ON DEMURRER. 


To the Editor of the Albany Law Journal: 

Section 1347 of the Code of Civil Procedure shouid 
be amended by the Legislature at once, by inserting as 
subdivision ‘‘7. When it sustains or overrules a de- 
murrer.”’ 

In consequence of the omission of these words, which 
were in section 349 of the old Code, the courts have 
held that the party cannot appeal from such an order. 
Cumeron v. Equitable, etc., 9 Weekly Dig. 25; Miller v. 
Sheldon, 15 Hun, 220; Locustriu« v. Lake, etc., 56 How. 
Pr. 370; 16 Hun, 484. 

Certain fatal objections are waived unless raised by 
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demurrer. §§ 498, 499. If the party who thinks he 
has good ground of demurrer, and who waives the 
objection if he does not demur, allows judgment to be 
perfected against his client and appeals from that, and 
the court holds he made a mistake, the judgment, ac- 
cording to the latest case, must be final, and he is 
forever gone. Fisher v. Gould, 9 Weekly Dig. 44. He 
cannot appeal without allowing judgment; he waives 
the point if he withdraws the demurrer, and if he al- 
lows judgment he is gone, hook and line. : Can a worse 
predicament for a lawyer be imagined? If he be not 
gifted with “ foreordination,’’ and makes a mistake, it 
is the end of his case. Why should not an order on 
demurrer be appealable? The question can thus be 
speedily determined; on the contrary, if the parties 
are put to the expense, sometimes large, of assessing 
damages and perfecting judgment, and the decision of 
the Special Term on demurrer is reversed, the addi- 
tional expense of perfecting judgment has been use- 
lessly and unnecessarily incurred, and it is not even 
certain the court on reversal can compel the defeated 
party to pay it. 


THE Law or LEAP YEAR. 


To the Editor of the Albany Law Journal: 


In a recent issue of your paper you give, under the 
above heading, what purports to be the rule laid down 
by the Supreme Court of our State, as regards the 
status of the 29th of February. As the question is not 
unimportant, perhaps I may be allowed to review, 
briefly, the decisions of our court upon the subject. 

The question first arose in Swift v. Tousey, 5 Ind. 196. 
It was an appeal from a mayor’s court, taken under the 
statute of 1843, which allowed appeals to be taken 
within thirty days after the rendition of the judg- 
ment. The judgment was rendered February 24th, 
1852, and the appeal perfected on the 25th of March. 
In the court below the plaintiff moved to dismiss the 
appeal, on the ground that it was not taken in time. 
The court sustained the motion, and defendant ap- 
pealed, and assigned the ruling of the court for error. 
The Revised Statutes of 1838 provided that the 28th 
and 29th days of February should be counted as one 
day, but this was omitted in the revision of 1843. 
The court held that the 28th and 29th days of February 
should, however, be counted as one day, for the reason 
that the statute 21 Henry 3d being made in aid of the 
common law, was in force in our State. 

This ruling was followed in 1854, in Craft v. The State 
Bank, 7 Ind. 219, and again in 1861, in Kohler v. Mont- 
gomery, 17 id. 220, though Swift v. Tousey was not re- 
ferred to by title. These last two'cases related to the 
time of maturity of commercial paper. 

The matter seems to have rested here for a number 
of years, but was again raised in 1873 in Porter v. Hol- 
loway, 43 Ind. 35. In this case the court held that in 
computing the number of days given for filing a bill of 
exceptions, the 28th and 29th days of February were to 
be counted as one day, and the foregoing cases were 
cited and followed. 

Something, whether it was the manifest absurdity of 
ignoring a regular day, or the reason assigned by the 
Supreme Court in their decisions, kept the minds of 
our lawyers in a state of discontent, and another at- 
tempt to overthrow the doctrine was made the present 
year (1879), in the case of Helphenstine v. The Vin- 
cennes National Bunk, not yet reported. The facts in 
that case are these: On the 24th day of February, 
1876, the bank began suit against Helphenstine and 
others on a note for $5,000, in the Daviess Circuit 
Court. Summons was issued and served on the same 
day. The time began on Monday, the 6th of March. 
The law required process to be served ten days before 
the first day of the term, and the rule is, in counting to 





exclude the day on which service is made, and to in- 
clude the last day of the ten days, which would be on 
Monday; 1876 was a leap year, and if the 29th of Feb- 
ruary was not to be counted as one day then the sum- 
mous had not been served ten days, and the defendant 
was not required to appear or plead at the March term, 
The court below held the service sufficient, and ren- 
dered judgment against the defendant, from which an 
appeal was taken to the Supreme Court. The import- 
ance of a correct determination of the matter was 
heightened by subsequent proceedings in bankruptcy, 
and considerable interest was manifested as to how the 
Supreme Court would hold, as able counsel were en- 
gaged, and the doctrine of Swift v. Tousey and its de- 
pendent cases was vigorously attacked. The Supreme 
Court, after some time, affirmed the validity of the 
judgment below, holding fast nevertheless to the doc- 
trine that the 28th and 29th of February were to be 
counted as but one day, but placing their decision up- 
on the ground that the judgment was not susceptible 
of being attacked in a collateral proceeding, and that 
the appeal was in effect such. This astonishing doc- 
trine was fairly riddled by counsel] for appellant ina 
printed brief, a petition for rehearing having been 
immediately filed. The court saw its error— granted 
a rehearing, and in a second opinion again affirmed the 
judgment, upon the only valid ground, that in comput- 
ing time in the service of process the 28th and 29th 
days of February are to be counted not as one, but as 
separate days. 

This decision, quoad hoc, overrules the old cases 
hereinbefore cited, and I have not much doubt that 
when the question comes before the court in other as- 
pects than those presented by the service of process, 
what isleft of Swift v. Tousey, and its dependents, will 
also be overruled, 

Respectfully yours, 
C. P. JAcoss. 

INDIANAPOLIS, IND., Dec. 29, 1879. 


NEW YORK COURT OF APPEALS. 
A new term of the Court of Appeals will commence 
on Tuesday, January 13th, which will be a motion 
day. The following is a list of the first fifty causes on 
the new calendar: 
1. McCarney v. The People. 
2. Ryan v. The People. 
. People ex rel. Cooper v. Nichols. 
. Cordell v. The New York Central & Hudson River 
Railroad Company. 
. Irving v. Rankine. 
. Judson v. Phillips. 
. Fordham v. Hendrickson. 
. Powers v. Cassidy. 
. Sheridan v. Houghton. 
. Douglass v. Conger. 
. Kelly v. West. 
. Blossom v. Blossom. 
. Stillwell v. Swartwout. 
. Geery v. Geery. 
. Wasmer v. The Delaware, Lackawanna & Western 
Raiiwoad Company. 
. Bensel v. Gray. 
7. Rogers v. Layton. 
. Pratt v. Elkins. 
. Griffin v. Winne. 
Re, acids v. Xcbinson. 
C -etton v. The Metropolitan Life Ins. Co. 
. Jones v. Kent. 
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NOTES. 

HE absurdity of disregarding the intercalary day 
in Leap year, of which our correspondent com- 
plains above, is illustrated in the new comic opera of 
“The Pirates of Penzance,” by Messrs. Gilbert and 
Sullivan, the perpetrators of ‘‘ Pinafore.’’ The hero is 
apprenticed to the pirates ‘‘until his 21st birthday.”’ 
When he is twenty-one years old he leaves them, and 
being a good young man in spite of his education, he 
brings the police to their hiding-place to apprehend 
them, but is confronted by the chief with his bond of 
apprenticeship, and the reminder that as he was born 
on the 29th of February his twenty-first birthday will 
not arrive for sixty-four years. Mr. Gilbert, a lawyer by 

education, must have chuckled over this legal device. 


Eve is disturbing Paradise again. The Solicitors’ 
Journal says: ‘‘ Almost simultaneously with the re- 
quest by a young lady to be examined at the prelimi- 
nary examination for solicitors, an application in 
writing from another lady has been received at one of 
the Inns of Court with reference to the preliminaries 
for call tothe bar. The applicant has been informed 
that under the regulations of the Inns of Court, ladies 
are not allowed to enter as students. With regard to 
the young lady candidate for the solicitors’ examina- 
tion, we are informed on authority that she has no in- 
tention whatever of presenting herself for examina- 
tion in February next, in face of the reply of the 
Council of the Incorporated Law Society. That un- 
gallant body, according to our correspondent, have 
‘definitely said that they do not feel themselves at 
liberty to accept the notice of any woman.’ ” 


During the last year, in the New York Supreme 
Court, 119 cases were argued in the General Term, 
and decisions were rendered in 138 cases. The number 
of cases tried was 714, of which 57 were inquests. 
There were 7,392 motions heard and decisions rendered, 
and 4,929 orders entered. There were 1,930 persons 
naturalized, and 1,296 declarations of intention to be- 
come citizens of the United States. In the Court of 





Common Pleas, General Term, of 548 cases on the cal- 
endar, 125 were argued and affirmed on the hearing, 75 
in which decisions were reserved, 227 in which opin- 
ions were written, and 40 appeals were dismissed. In 
the trial terms 238 cases were tried, and out of the 
whole calendar 748 cases were either tried, settled, 
discontinued or dismissed, Out of 156 cases on the 
equity calendar 49 were tried and 52 disposed of. In 
Chambers there were 16,223 orders granted and 878 
contested motions. There were 117 foreclosure suits 
prosecuted to judgment. Of divorce suits there were 
46 tried and judgments given; 28 names of persons 
changed; 88 mechanics’ liens cases disposed of, and 
2,493 citizens naturalized; 263 schedules and invent- 
ories in insolvent proceedings were passed upon. 


A correspondent sends us the following: Apropos of 
the jury drinking wine during the trial of the Seven 
Bishops (referred to in the LAw JouRNAL, vol. 21, p. 
20), it is stated in 1 Inst. 227, that ‘when the evidence 
is given the jury are to be kept together till they bring 
in their verdict, without speech with any, and without 
meat or drink, fire or candle, otherwise than with 
leave of the court, by consert of the parties; and the 
court may give them leave toeat or drink at the bar 
but not out of court. If jurymen, after being sworn, 
either before or after they are agreed of the verdict, 
eat and drink, the verdict may be good but they are 
finable; but if it be at the charge of either parties the 
verdict is void. Cro. Jac. 21. Old Dyer mentions a 
case where the judge was informed that the jury had 
eaten food after they had retired, and he found that 
they had had some “ pippins,’”’ of which some con- 
fessed that they had eaten, but others said they had 
not. His lordship severely reprimanded them all, and 
fined those who had eaten twelve shillings each, and 
those who had not, six shillings each, ‘* for that they 
had them (i. e., the apples) in their pockets.’’ In 
Hilary Term, 6 Henry VIII, it appeared by a mo- 
tion in the Court of Queen’s Bench, that in a case tried 
before Lord Chief Justice Reed, the jury, after being 
locked up and before giving their verdict, had eaten 
and drank. The chief justice fined them heavily, but 
took their verdict. An application was made in term 
to set aside the verdict for irregularity, the jury having 
eaten when they ought to have fasted; and another 
motion was made to have the fines inflicted upon the 
jurors remitted. The “twelve good men and true’”’ 
said that they had all made up their minds before they 
ate, and returning into court to deliver their verdict 
found that the Lord Chief Justice had run out to see a 


Jray; thereupon, not knowing when the judge would 


return, they had eaten refreshments. The court held 
the fines to have been properly inflicted but did not dis- 
turb the verdict. In Iowa, lately, it was decided that 
the drinking of two glasses of beer by a juror, pending 
trial, after the adjournment of the court and eleven 
hours before another session, did not vitiate the verdict 
(Van Buskerk v. Dougherty, 44 Iowa, 62); nor does the 
taking, by a juror, during the trial, of a small quantity 
of intoxicating liquor, for medicinal purposes, at night, 
afford grounds for a new trial. O’ Neill v. Keokuk Ry., 
45 Iowa, 546. And in other States the taking of spirit- 
uous refreshment is not, of itself, sufficient ground for 
setting aside a verdict (Pratt v. State, 56 Ind. 179; 
Lorimer v. Kelly, 13 Kans. 78; Russell v. State, 53 Miss. 
368; Roman v. State, 41 Wis. 312); nor even though the 
drinking was in a saloon and with the sheriff. Kee v. 
State, 28 Ark. 155. Although, if a juror takes the 
liquor at the invitation and at the expense of the party 
who afterward gets the verdict, or at his own expense 
drinks so much that he does not know what he is 
about, a new trial will be granted. Perry v. Bailey, 12 
Kans. 539; Redmond v. Royal Ins. Co.,7 Phil. (Pa.) 167. 
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CURRENT TOPICS. 


ENATOR DAVIS has proposed in the United 
States Senate a bill designed to relieve the Su- 
preme Court from the overwhelming burden under 
which it is laboring. The bill provides for the hold- 
ing of a Circuit Court whenever a District Court is 
held. Also that the appellate jurisdiction of the 
Circuit Courts shall be repealed except in bank- 
ruptcy proceedings. Also that there shall be estab- 
lished in each circuit a Court of Appeals, with ap- 
pellate jurisdiction of all cases arising in the Cir- 
cuit or District Courts within said circuit. The 
Court of Appeals is to consist of the Supreme Court 
justice assigned to the circuit, the circuit judges 
and the district judges, to be designated for each 
term by a senior circuit judge. Any three of these 
members of the court, including at least one judge 
competent to preside, shall constitute a quorum. 
The decision of the Court of Appeals upon ques- 
tions of fact shall in all cases, except as hereinafter 
provided, be final; but a review upon the law may 
be had in the United States Supreme Court, when 
the matter in controversy exceeds the value of $10,- 
000, exclusive of interest or costs, or where the ad- 
judication involves a question upon the construction 
of the Constitution, treaty or law of the United 
States, or where the court shall certify that a legal ques- 
tion is involved of sufficient importance to require a 
Jinal decision by the Supreme Court. But in the last 
two cases mentioned nothing else than a specific 
constitutional or legal question shall be certified to 
the Supreme Court. It is also excepted in patent 
and copyright questions. In equity, reviews by the 
Supreme Court may be had without regard to 
amount in dispute upon questions both of law and 
fact affecting the validity or infringement of a pat- 
ent or copyright ; provided the Court of Appeals shall 
certify that a question is involved. of sufficient im- 
portance to render it proper that the final decision 
should be made by the Supreme Court. Other sec- 
tions prescribe, with great minuteness, the methods 
of procedure in regard to suing out writs of error, 
ete., and in conclusion it is provided that the presi- 
dent, by and with the consent of the Senate, shall 
appoint for each circuit two additional circuit 
judges; that the terms of the Court of Appeals 
shall be held at Boston, New York, Philadelphia, 
Richmond, New Orleans, Cincinnati, Chicago, St. 
Louis and San Francisco. The first term at each of 
said places to be held on the first Tuesday of next 
November. ‘‘ When from the accumulation of busi- 
ness in the Court of Appeals of any circuit the ad- 
ministration of justice therein is unduly delayed, it 
shall be the duty of said court to certify the facts 
tothe United States Supreme Court, which may 
thereupon make an order transferring a portion of 
the causes pending in such Court of Appeals to one 
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or more Courts of Appeals of other circuits where 
such accumulation of business does not exist.” We 
have considerable doubt whether this scheme will 
so reduce the business of the ultimate court as to 
bring it within the powers of the present force of 
that court. Too much discretion is left in the ap- 
pellate courts to grant leave to appeal to the Su- 
preme Court. Our italics indicate to what we 
refer. 


The United States Supreme Court have denied a 
motion to advance upon the calendar the case, num- 
ber 779, Juilliard v. Greenman, known as the test 
legal-tender case. The ground of the denial was 
the lack of a full bench caused by the vacancy in 
Mr. Justice Hunt’s seat. The case can be submitted 
on briefs, without oral argument, within the first 
ninety days of the term. In the action of the court 
we see simply a desire to have a consideration and 
decision that shall be effectual and authoritative, 
beyond any possibility of affirmance by legal divis- 
ion; and we do not see any warrant for the surmise 
of some leading newspapers that it is ‘‘ an indica- 
tion that the court already finds itself evenly di- 
vided upon the important political and constitu- 
tional questions presented in the State rights and 
Federal election law cases from Virginia, Tennessee, 
Ohio, and Maryland, now pending.” 


We had supposed that the question of the effect 
of the new interest law in this State was ‘‘ laid” 
until it should be judicially settled; but the Journal 
of Commerce, a highly respectable authority, even 
on a matter of law, does us the honor to dissent 
from our opinion, and coincides with the learned 
late attorney-general. The question is susceptible 
of a very intelligent difference of opinion, as the 
contributions to our columns have borne witness. 
We give place to one more contribution this week, 
on this subject, which we think must suffice for this 
discussion. As ‘‘My Double” was wont to say, in 
Edward Everett Hale’s clever story of that title, 
“there has been so much said, and so well said, 
that we will not further occupy the time.” Beside, 
acurative bill has been proposed in the Legisla- 
ture, 


‘¢ Judge Anderson, of the Virginia Court of Ap- 
peals, has decided, judicially and officially, that Re- 
publicanism is a good and lawful cause for divorce. 
One Mrs. Latham sued for a dissolution of the mar- 
riage ties, setting up in her petition that when she 
married her husband she believed him to be true to 
the cause of the south, since he had fought for the 
independence of the confederacy, and she had 
never previous to their union heard him express re- 
gret at the part he took in the conflict; but that 
more recently she had been horrified to discover that 
he had joined the ‘radical’ party. She couldn’t 
stand that sort of thing at all, and wouldn’t stand it, 
and so she prayed for a divorce. Judge Anderson, 
seeing her shame and her regret in the expression of 
her eyes, delivered judgment in her favor. This 
modern Daniel descants in these terms: ‘The shock 
and mortification of Mrs. Latham was to find that her 
husband had not been true; that he had deserted 
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his friends and had gone over to the enemy, and 
had joined him in waging upon them a war more 
cruel than a war of arms. It was perfidy, the 
moral taint of which she felt attached to him, and 
which would likely exclude him from the best so- 
ciety of the State.’ And therefore this most right- 
eous — So that the bonds of matrimony 
ought to be dissolved. This would be amusing did 
it not reflect the tone of the southern people, espe- 
cially of southern society, toward Republicans. It 
is the ku-klux spirit in the courts.” 


We extract the above from our excellent contem- 
porary, the Troy Times. As we believe that the 
Times would not intentionally misrepresent any one, 
even a lawyer, we venture to correct the impression 
which the extract conveys. The case in question is 
reported in the current volume of Virginia Reports, 
80 Gratt. 307, and covers 92 pages. The snit was 
brought by the wife for divorce on the grounds of 
adultery, desertion, and cruelty. Judgment was 
rendered against the wife. Judge Anderson dis- 
sented. The extract from his opinion above given 
ingeniously and cruelly misrepresents what the 
judge really said. The particular question was 
simply one of pleading, which had no influence 
whatever in his mind on the conclusions at which 
he arrived. In regard to certain averments in the 
defendant’s answer, the judge says they are ‘‘ not 
responsive to the allegations of the bill.” He then 
proceeds, the whole passage being ezactly as fol- 
lows: 

‘*The vice charged was not political, for doubtless 
honorable and patriotic men are Republicans; but 
the shock and mortification to her was to find that 
her husband had not been true ; that he had deserted 
his friends with whom he had made common cause, 
and with whom he had been confederated during the 
war, and had gone over to the enemy and joined 
him in waging a more cruel war against them than 
the war of arms whilst arms remained. It was the 
perfidy — the moral taint — which she felt attached 
to him, and which would likely exclude him from 
the best society of the State. It was the idea that 
her husband was not true, that caused her the shock 
and sense of humiliation.” 


We do not believe that the Times garbled the 
passage in question, but whoever did it did a very 
mean and unjust thing. 


In commenting on a recent decision of the Hamp- 
stead bench of magistrates in England, the New 
York Times says: 


‘‘Rev. Mr. Burnaby is the minister of a congre- 
gation at that place, and he has of late been much 
persecuted by a lady who has not a proper estimate 
of her own vocal ability, which does not appear to 
be at all commensurate with her pious sincerity. 
The offender is in other respects an excellent gen- 
tlewoman, of culture and education. She is, how- 
ever, decidedly in error as to the quality of her 
voice, which is very shrill, very high, and very at- 
tenuated, and which she exercises with a complete 
independence of the other worshipers. The result 
is that she has inflicted upon them untold tortures, 
and has so completely unstrung the nerves of the 
clergyman that he finds it impossible to continue 
the service. The choir has also been much afflicted 





by the lady, whose irrepressible vocal piety has fre- 
uently rendered nugatory its best-intentioned ef- 
orts. Remonstrance with the offender has only 
evoked an expression of regret that her voice was 
not pleasing to the congregation, accompanied, how- 
ever, by a strongly-expressed determination to per- 
form a duty which she believes to be incumbent 
upon her.” 

The clergyman thereupon complained of her to 
the magistrates, for ‘‘troubling, vexing, and dis- 
quieting the congregation,” and they decided to 
give her a month to stop in, with the announcement 
that if she did not cease, they should fine her £5. 
Now if the magistrates had been familiar with State 
v. Linkhaw, 69 N. C. 214; 8. C., 12 Am. Rep. 645, 
they would have held differently. The defendant 
was indicted for disturbing a religious congrega- 
tion, by his vociferous and drawling singing. An 
imitation of it in court by a witness ‘‘ produced a 
burst of prolonged and irresistible laughter, con- 
vulsing alike the spectators, the bar, the jury, and 
the court.” The effect of his singing ‘‘was to 
make one part of the congregation laugh, and the 
other mad; the irreligious and frivolous enjoyed it 
as fun, while the serious and devout were indig- 
nant.” Expostulation was of no use; he replied 
‘*that he would worship his God, and that as a 
part of his worship it was his duty to sing.” He 
was an exemplary man in other respects, a good 
church member, and had no intention to disturb 
the worship. He was found guilty, but the convic- 
tion was reversed on appeal. ‘‘It would seem,” 
said the court, ‘‘ that the defendant is a proper sub- 
ject for the discipline of his church, but not for the 
discipline of the courts.” That is what we should 
say about the Hampstead prima donna. 


Our Court of Appeals reassembled on the 13th 


instant, with a calendar of 442 causes. This isa 
reduction of some 40 causes from the last calendar, 
but the situation is still hopeless. It is earnestly 
hoped that the Legislature will take into serious 
consideration the scheme for doubling the judicial 
force in this court, as set forth in the letter from 
Mr. Adams to the Committee on Grievances at the 
last meeting of the State Bar Association. See 20 
A. L. J. 478. We shall soon publish the report 
made at the same meeting of the Committee on Le- 
gal Reform, Mr. Matthew Hale, chairman, in which 
similar recommendations were made. 


NOTES OF CASES. 


N Westlake v. Westlake, Ohio Supreme Court, Dec. 
1878, 34 Ohio St. 21, it is held that as a wife may 

in that State sue in her own name for any injury to 
her personal rights, so she may bring an action in her 
own name for the loss of her busband’s society. 
The action was against a man for inducing her hus- 
band to abandon and send her away. The court 
say: ‘‘If at common law the husband could main- 
tain an action for the loss of the consortium of the 
wife, I can see no reason why under our law the 
wife cannot maintain an action for the loss of the 
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consortium of the husband. And if it be said that 
it was the loss of the services of the wife that con- 
stituted the gist of the husband’s action in such 
cases, itis a sufficient answer to it to say that the 
reasons upon which this rule of the common law 
rested either never existed or have ceased to exist 
in this State. In Clark v. Harlan, 1 Cin. Sup. Ct. 
418, it is held that the wife may maintain an action 
for the loss of the conjugal society of the husband. 
In Cooley on Torts, 227, in a note referring to Lynch 
v. Knight, 9 H. of L. 577, the learned author closes 
by saying: ‘We see no reason why such an action 
should not be supported, where by statute the wife 
is allowed, for her own benefit, to sue for personal 
wrongs suffered by her.’ Is the right of the wife 
to the consortium of the husband one of her per- 
sonal rights? If it is, then the statute makes the 
right of action growing out of an injury to the 
right the separate property of the wife, for which 
the Code gives her a right to sue in her own name. 
Before marriage the man and woman are endowed 
with the same personal rights. If under no disa- 
bility, each is competent to contract. When the 
agreement to marry is entered into, but before its 
consummation, each has the same interest in it, and 
either may sue for a breach of it by the other. In 
this State, neither the husband nor wife uncondi- 
tionally surrenders their personal rights by consum- 
mating the contract of marriage. On the contrary, 
each acquires a personal as well as legal right to the 
conjugal society of the other, for the loss of which 
either may sue separately. A majority of the court 
are of the opinion that there is a good cause of ac- 
tion stated in the petition.” 


In City of Tiffin v. MeCormack, Ohio Supreme 
Court, Dec. 1878, 9 Rep. 21, the action was for dam- 
ages for the burning of a barn in consequence of 
fire thrown upon it by the blasting of stone in a 
quarry, belonging to the city, in an adjoining lot, 
the blasting being done by a contractor, and the 
stone designed for improving the streets of the city. 
The court concede the general rule that an independ- 
ent contractor is alone responsible for injuries in- 
flicted by him upon third persons, but recognize the 
exception to it where the employer is the author 
and promoter of the injury, as where the injury is 
the necessary result of the work. As the work was 
here done on the city’s own premises, they hold that 
the relation was of master and servant, and not of 
employer and contractor. They then conclude: ‘It 
only remains, therefore, to be considered whether 
the city of Tiffin, if the injury complained of had 
been inflicted upon the defendant in error, by its 
own act, would be liable for the damages. That a 
municipal corporation, as the proprietor of lands, 
would be responsible for an injury resulting from 
the use of its own property to an adjacent proprie- 
tor, to the same extent as if it were a natural per- 
son, is not questioned. As between the owners of 
adjacent lands, the maxim of the common law, sic 
utere tuo ut alienum non ledas, applies with special 
force; not because it forbids the exercise of the right 





of dominion or control of property, according to 
the pleasure of the owner, in one case more than in 
another, whether it be real or personal property, or 
whether it be owned for special or general uses, but 
because the right to use or control it, according to 
the pleasure of the owner, is limited under some 
circumstances more than under others. Undoubt- 
edly, the right to use property as the owner may 
please, provided that reasonable care is taken not to 
do unnecessary injury to others, is the ordinary 
rule. But this rule cannot be interposed to justify 
the committing of a trespass or the maintaining of 
a nuisance. A man who digs a pit on his own land, 
whereby the soil of an adjoining proprietor is dis- 
turbed on account of the loss of lateral support, 
cannot justify his act on the ground that he used 
reasonable care to prevent the injury. Neither can 
one in possession of a parcel of land operate and 
manage a mine or quarry upon it in such a manner 
as to injure or destroy the property of an adjoining 
proprietor, and then justify himself by showing 
that he used ordinary care in the use of his own 
property. In such cases, the right to use is subject 
to the limitation that its use will not injure his 
neighbor.” Citing Hay v. Cohoes Oo., 2 N. Y. 159. 
As to the liability arising from the relation of pri- 
vate employer and contractor, see Harrison v. Col- 
lins, 86 Penn. St. 153; 8. C., 27 Am. Rep. 699, and 
note, 702. As to the liability arising from the rela- 
tion of a municipal corporation and its contractor, 
see City of Erie v. Caulkins, 85 Penn. St. 247; 8. C., 
27 Am. Rep. 642, and note, 647; and 20 A.L. J. 
164. 


In Townsend v. Smith, Wisconsin Supreme Court, 
November 28, 1879, 3 Northw. Rep. 669, the plaintiff 
was the owner of a hotel in Oconomowoc, Wiscon- 
sin, and the defendant was a resident of Chicago, and 
the publisher of a newspaper in that city, called The 
Hotel World. The defendant published an article in 
his newspaper defamatory of the plaintiff, and se- 
verely censuring him for the manner in which he 
conducted his hotel business. Soon after the pub- 
lication of that article, the plaintiff, for the purpose 
of getting the defendant within Wisconsin, in order 
that process might be served on him, by means of 
the false and fraudulent pretenses that he desired to 
advertise his hotel for sale in Zhe Hotel World, and 
also desired the defendant to examine the property, 
and that he would pay the defendant’s expenses if 
the latter would visit Oconomowoc for that purpose, 
induced the defendant to go from Chicago to Mil- 
waukee. As soon as he arrived at Milwaukee he 
was arrested by virtue of a warrant issued on com- 
plaint of the plaintiff in behalf of the State, charg- 
ing him with the offense of libel committed by the 
publication of the aforesaid article. While in the 
custody of the officer on the criminal charge the 
plaintiff caused the summons in this action to be 
served on the defendant. Held, that such service 
should be set. aside. The court also observed, obiter, 
that a general appearance of the defendant would 
not bar the court from vindicating the integrity of its 
own process, and that no case had held the contrary, 
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The court relied on Jllsley v. Nichols, 12 Pick. 270; 
expressed: Snelling v. Watrous, 2 Pai. 814; Carpenter 
v. Spooner, 2 Sand. 717; Williams v. Bacon, 10 Wend. 
636; Metcalf v. Clark, 41 Barb. 45; Goupil v. Simon- 
son, 3 Abb. Pr. 475; Bulkley v. Bulkley, 6 id. 307; 
Dunlap v. Cody, 31 Iowa, 260 ; Whetstone v. Whetstone, 
id. 276; Wanzer v. Bright, 52 Ill. 35; Benninghoff v. 
Oswell, 37 How. Pr. 235; Wells v. Gurney, 8 B. & 
C. 769; Stein v. Valkenhuysen, E., B. & E. 65; Lut- 
tin v. Benin, 11 Mod. 50. In Cook v. Brown, 125 
Mass. 503; S. C., 28 Am. Rep. 259, it was held that 
an action is maintainable by one against others, who 
by fraudulent concert, with intent to cause his ar- 
rest, and thus compel him to settle a disputed claim, 
induced him to leave his house in another State and 
come within Massachusetts; and it is no defense to 
such action that after such arrest he submitted to 
the jurisdiction without pleading the illegality of 
the arrest. See, also, note to that case, 28 Am. 
Rep. 262. 
—_——_@—____—— 
RIGHTS OF TELEGRAPH COMPANIES IN 
STREETS AND HIGHWAYS. 


ONSIDERING the inevitably numerous conflicts 
between telegraph companies and citizens re- 
specting the right of the former to erect their poles 
upon and stretch their wires along and across streets 
and highways, it is singular that there has never been, 
or ‘‘ hardly ever,” any authoritative decision upon 
the subject. At this moment there is a quite lively 
war of this sort going on in this city, and counsel 
on both sides seem destitute of direct precedents, 
and are driven to analogous cases, which are also of 
rather infrequent occurrence. As a rule there would 
not seem to be much gravity in the complaints of 
citizens against the occupancy of ways by the tele- 
graph companies with their poles, but the manner 
of the occupancy is sometimes rather vexatious, as 
for example, where they cut away trees, or interfere 
with signs or window shutters, or dig into cellars. 
A correspondent, stating that the case is without 
precedent, sends us the report of the recent case in 
New Jersey of the American Union Telegraph Com- 
pany v. Town of Harrison, decided by the chancel- 
lor, Nov. 26th, 1879. The head-note is as follows: 
‘* Under a statute of New Jersey giving the mu- 
nicipal authorities the right to regulate and restrict 
the use of public streets by incorporated telegraph 
companies, the authorities may not lay an embargo 
nor interdict; but their regulations must be reason- 
able and fair; and in the absence of any regulations 
they cannot compel the telegraph company to desist 
from constructing their work, in a case where the 
poles are erected outside of the street on private 
property, and the wires as they overhang the streets 
do not impede or endanger the use of such streets.” 
The interference of a court of equity by injunc- 
tion was invoked on the ground that the defendant 
was resisting the erection of the wires by force, 
almost to riot and bloodshed. The court observe: 
‘‘The complainants were organized under the 
general telegraph law. Revision 1174. The eighth 





section is the only part of the act containing any 
thing material to this controversy. It first grants 
to any corporation organized under it the right to 
use the public highways of the States for the purpose 
of erecting posts or poles, upon first obtaining the 
consent in writing of the owners of the soil. It 
then provides that no posts or poles shall be erected 
in any street of any incorporated town, without first 
obtaining from the town a designation of the streets 
in which the same shall be placed, and the manner 
of placing the same. This beyond all doubt must 
be construed to be a plain inhibition against the use 
of the streets by any telegraph company for the 
purpose of erecting their poles therein without first 
applying to the municipal authorities for direction 
as to where and in what manner they shall be 
erected. The legislative purpose is very plain. The 
design is to invest telegraph companies with the 
right to use the streets of an incorporated town for 
the purpose of erecting their poles therein, subject 
nevertheless to such municipal control as shall be 
necessary to secure to the public, safety, convenience 
and freedom in the use of the streets. The muni- 
cipal authorities may say what streets shall be used, 
at what points in the streets the poles shall be 
erected, and how they shall be planted and secured, 
but they have no power to lay an embargo. They 
have a right to regulate but not to interdict, and 
their regulation to be valid must be reasonable and 
fair. But this provision has no application to the 
case in hand. The complainants have erected their 
poles outside of the streets on private property, and 
so long as the poles in no way imperil the safety of 
those who use the streets, the town authorities can 
lawfully exercise no control over them. But an- 
other part of this section must be considered. By 
the last clause it is enacted ‘that the use of the pub- 
lic streets in any of the incorporated towns (by any 
corporation organized under this act) shall be sub- 
ject to such regulations and restrictions as may be 
imposed by the corporate authorities.’ The clause 
previously considered related only to such use of the 
streets as would be made if poles were erected 
therein. The clause just quoted is much broader, 
and comprehends any use which can be made of 
them by a telegraph company. It comprehends 
hanging wires over the roadway. The public ease- 
ment is not limited to the use of the soil of the 
highway, but extends upward indefinitely. A bar- 
rier stretched above the roadway, or the bough of a 
tree overhanging it, may constitute a nuisance. Bar- 
ber v. Roxbury, 11 Allen, 320; Angell on Highways, 
§ 223. Under this clause the town authorities may 
adopt regulations fixing the elevation at which tel- 
egraphic wires shall cross the streets, and they may 
also prescribe such other precautions as may be rea- 
sonably necessary to the safety of travel. But no 
such regulations have been adopted by the defend- 
ants. So far as appears, the town authorities have 
never even entered upon the consideration of the 
question whether it 1s expedient or not to exercise the 
power given to them by this clause. When by ap- 
propriate proceedings they shall have prescribed 
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regulations upon this subject, the complainants will 
be obliged to conform to them, but in the meantime 
they cannot compel the complainants to desist from 
the further construction of their work. Upon the 
facts before me there is no reason whatever to be- 
lieve that the wires as they now overhang the 
streets do in the slightest degree impede or endan- 
ger their full, free and safe use. I am of the opin- 
ion that the complainants in erecting their poles on 
private property, and in hanging their wires on 
them, at an elevation of twenty-five feet above the 
roadway, did nothing but what they had an un- 
questionable legal right to do, and that the defend- 
ants should be enjoined from cutting the wires, or 
otherwise unlawfully interfering with them.” 

There may be a distinction between the streets of 
a city and highways in the country in regard to this 
matter. It was held in Bloomfield, ete., Gas-light 
Co. v. Calkins, 62 N. Y. 386, that a gas-light corpo- 
ration has no authority to lay its pipes in a country 
highway, without the consent of, or appraisal and 
compensation to, the owners of the soil, but whether 
the streets of a city may be appropriated for such a 
purpose, without such consent or compensation, 
quere. The opinion gives a good deal of light on 
the subject of the use of streets and highways. 
The court, Miller, J., say: 

‘The introduction of railroads in this State pre- 
sented the question whether a railroad corporation 
could use a public highway for the purpose of con- 
structing and running its road, and it was held that 
it imposed an additional burden upon the soil of the 
highway besides what was included in the public 
easement; that the Legislature had not the power 
to make such imposition within the meaning of the 
constitutional provision, which forbids the taking 
of property of the owner of the fee without com- 
pensation; and that the company can derive no title 
by any act of the Legislature, or of any municipal 
authority, without the consent of the owner of the 
fee, or without the appraisal and payment of dam- 
ages in the mode prescribed by law.” 

“At a later day an attempted distinction was 
sought to be made in favor of horse railroads in 
cities, and the question as to the right of these cor- 
porations to use the streets of cities for their roads 
and cars, was presented in Craig v. The Rochester 
City and Brighton Railroad Co., 39 N. Y. 404, and it 
was there decided, after full consideration by the 
Court of Appeals, that the running and establishing 
of such a road, in the public streets of a city, was 
an imposition of an additional burden on the land 
of the adjoining proprietor, for which compensa- 
tion must be made. The authorities are all fully re- 
viewed in the case last cited, and unless this case 
can be overthrown, it is by no means apparent, how 
the appellant can claim that the right exists to ap- 
propriate highways for the purposes claimed. Even 
if the principle here decided may be disregarded 
and set aside, the appellant cannot be aided, for the 
reason that the right now claimed goes far beyond 
the use of the surface of a highway, the injury to 
which must be merely nominal and exceedingly 





slight. The right contended for is to dig in the 
soil, cut off drains, and disturb privileges, which 
have been exercised by the owner for a long period 
of time. The use of the highway thus sought to 
be maintained is different, more injurious and liable 
to produce far greater damages to the owner of the 
fee than mere passing or repassing, and the pecu- 
niary loss occasioned by the exercise of such a power 
must necessarily be far more extensive and unlim- 
ited in its character. It would be beyond an ordi- 
nary trespass on the land, or an appropriation of 
the surface of the soil. It would interfere materi- 
ally with the freehold and the enjoyment of the fee, 
to an extent greatly exceeding any thing which was 
ever contemplated or intended, when the land was 
appropriated for thé ordinary purposes of a high- 
way. The right to the fee, to the fruits of the soil 
and to carry water in pipes under the highway, 
which are laid down as expressly reserved (3 Kent, 
supra), would be taken away, diverted and appro- 
priated for the purposes of a corporation, without 
compensation and contrary to the clear and manifest 
original design contemplated by the laying out of 
the highway, and the intention of the owner of the 
fee when he parted with his interest. Can it be 
pretended that either the public or the owner in- 
tended to be deprived of the rights which the law 
conferred upon him, and to subject himself to a di- 
rect interference in their enjoyment? Surely no 
such conclusion is warranted by the fact that a high- 
way was laid out according to law. 

‘‘We have been referred to the dicta of judges 
in several cases, holding that the streets of cities 
may be used for the laying down of ordinary gas 
and water pipes, and the construction of sewers, 
without the consent of the owner of the fee. There 
is no case where the precise point has been dis- 
tinctly presented and passed upon, but the opinions 
of judges contain remarks which sustain this doc- 
trine. The views thus taken are not without some 
reason to support them, where, as in Zhe People v. 
Kerr, 27 N. Y. 188, the fee of the land had been 
acquired by the city. In fact, it may be urged 
with some apparent reason that the appropriation of 
land for a street in a city carries with it the idea 
that it is to be used for all necessary purposes, as 
such street, which the interest of the public, and 
the comfort, enjoyment or the healtlr of the local- 
ity, may demand. Concede, then, that these im- 
provements were proper for cities, it by no means 
follows that the appellant had a right to use the 
highway in question for the same purpose, and that, 
as a necessary result of the reasoning, the gas pipes 
might be properly laid over the land of the respond- 
ent. And it may be remarked that most of the 
cases cited, if not all of them, state or assume that 
there is a distinction between the street of a city 
and a highway in the country. Every one of the 
improvements referred to, may, in cities, be consid- 
ered as a necessary incident to the public mght to 
repair, improve, increase the value of property, and 
add to its beauty and the wealth of a large local 
population. Usually constructed without objection, 





46 


THE ALBANY LAW JOURNAL. 








they do not ordinarily interfere with other rights 
which have been lawfully acquired and enjoyed, 
and they confer many advantages which counter- 
balance any supposed detriment or injury. Whether 
these rights can be strictly maintained as to cities it 
is not necessary to determine in this case. It is 
enough to say that the rule claimed has no applica- 
tion to a country highway, because the circum- 
stances are entirely different. Nor does the right- 
ful use of land appropriated for a street for the pur- 
poses before stated in any way disturb the position 
that a public highway in the country stands en- 
tirely upon a different footing.” 

In Reg. v. United Kingdom Electric Tel. Oo., 9 
Cox’s C. C. 174, it was held that the erection of tele- 
graph posts in any portion of a highway, rendering 
it less commodious, although not in the travelled 
portion, is a nuisance at common law, and the fact 
that a sufficient space for travel is left is no defense, 
unless the act is done under legislative sanction. So 
of laying wires in tubes under a highway. Adttor- 
ney- General v. U. K. EB. Tel. Co., 30 Beav. 287. 

The rule above expressed in regard to steam rail- 
ways in streets is not universally held. Some cases 
hold that such a structure is not in itself a nuisance 
or purpresture, entitling the abutter to compensa- 
tion for the land taken. Milburn v. City of Cedar 
Rapids, 12 Towa, 246; Lewxington, etc., R. R. Co. v. 
Applegate, 8 Dana, 289; Wolfe v. Lovington, etc., R. 
R. Co., 15 B. Monr. 404; New A. &€ 8. R. R. Co., 
v. O’Daily, 12 Ind. 551. 

But in the holding in regard to street railways, 
above alluded to, the courts of New York seem to 
be alone. The contrary is held in Attorney-General 
v. Metropolitan Railroad Co., 125 Mass. 515; 8. C., 
28 Am. Rep. 264; Hobart v. Milwaukee City Railroad 
0o., 27 Wis. 194; 8. C., 9 Am. Rep. 461; Street 
Railway v. Cumminaville, 14 Ohio St. 523; Brown v. 
Duplessis, 14 La. Ann. 842; Elliot v. Fairhaven, ete., 
R. R. Co., 32 Conn. 579; Hinchman v. Paterson 
Horse Railroad Co.,17N. J. Eq. 75; Market Street R. 
Co. v. Cent. R. Co., 51 Cal. 583. The same in re- 
spect to the use of street for a wharf was held in 
Haight v. City of Keokuk, 4 Iowa, 199, 214; and in 
respect to a plank road, in Chagrin Falls, etc., R. 
R. Co. v. Cane, 2 Ohio St. 419; but the contrary of 
the last case, where special injury was sustained, 
was held in Williams v. Natural Bridge Plank Road 
Oo., 21 Mo. 580. In the Craig case itself three 
judges dissented. For a review of these authori- 
ties, see note to Attorney-General v. Metropolitan 
Railroad Co., 28 Am. Rep. 267. 

It will thus be seen that the right of telegraph 
companies to erect poles on highways without con- 
sent of or compensation to abutters is very doubt- 
ful, and the like right in city streets is by no means 
clear. 

A curious analogous case is likely to arise in one 
of the cities of this State, where a company formed 
for heating buildings by steam, by means of pipes 
laid through the streets, has gone into operation; it 
being insisted that the pipes melt the snow and im- 
pair travel in the winter. 





THE NEW INTEREST LAW. 


TTENTION should be called to several intri- 
cate points in the new interest law of 1879 
(Chap. 538), points suggesting questions of the greatest 
difficulty, and which require very careful considera- 
tion on account of the immense interests affected 
thereby; and I have endeavored to delineate them 
shortly, as follows: 

I. The new law, passed June 20th, 1879, fixes the rate 
of interest in this State to be six per cent after the first 
of January, 1880, when it takes effect, and excepts (in 
words) from its operation only contracts made prior to 
June 20th, 1879, the day after its passage. 

The result of this is, that the Revised Statutes, pro- 
viding for seven percent as interest, are modified by 
the introduction therein of a provision that, however, 
after January 1, 1880, the rate of interest shall be six 
per cent per annum; this amendatory act is now 
already passed and on the statute book, to be the rule 
of law after January 1, 1880, so that the law as it now 
stands is, that the rate of interest, as allowed, is seven 
per cent up to January 1, 1880, and six per cent per 
annum thereafter. 

Contracts, made since June 20th, the day of the 
passage of the act, not being excepted by the statute, 
are plainly subject to the operation of this act of 1879, 
on and after January 1, 1880, as will be hereinafter 
alluded to again; for such contracts are made wnder an 
existing statutory enactment, dormant though it be. 
Its fulure effect cannot be contracted away by the par- 
ties after its passage. 

II. The statute law of this State, as now enacted, 
prescribing that the interest, lawful after January 1, 
1880, will be six per cent per annum, what effect has 
this inhibition upon contracts made since June 20th, 
1379, and to mature later than January 1, 1880, sup- 
posing that the penalties of the usury provisions, for- 
feiting the principal, etc., for the agreeing for unlawful 
interest, are not repealed ? 

If it has been the law, ever since June 20th last, that 
on and after January 1, 1880, the lawful rate of inter- 
est shall in this State be six per cent, it would seem 
that an agreement of parties, since June 20th, 1879, 
after the passage of the act referred to, for more than 
six per cent for a period extending beyond January 1, 
1880, is in direct violation of the said law prohibiting a 
greater interest rate to be contracted for, for any period 
extending beyond the first of January, 1880; in that 
view the agreement would have to be declared unlaw- 
ful and void by the courts. But in the event that a 
money contract, since June 20th, made to run for 
longer than until January 1, 1880, with interest at seven 
per cent, will be sustained by the courts and not held 
unlawful, there is still another inquiry — and this is, 
whether a contract, entered into after the passage of 
this statutory enactment with a future effect, is im- 
pressed with the provisions of such act of 1879, lower- 
ing the rate of interest named in the contract to six 
per cent, on and after January 1, 1880. 

It will then be a fair question whether such contract, 
made since the passage of such act, is protected by the 
clause of the United States Constitution (art. 1, § 10), 
that no State shall “ pass’’ any law impairing the ob- 
ligation of contracts—for the law of 1879 expressly 
excepts all contracts existing at the time of its passage 
(which was June 20th last), and the United States Con- 
stitution, therefore, seems to exhibit no obstacle to the 
operation of the act of 1879, upon contracts made since 
June 20th, as the act thereby would impair no agree- 
ment existing at its passage, and the act, on its face, 
clearly affects contracts not made before June 20th, 
1879, from and after January 1, 1880. (See Blauvelt v. 
Wadsworth, 31 N. Y. 285; Ogden v. Saunders, 12 Wheat. 
213, 254, as to contracts being affected by the laws 
then passed and enacted.) 
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Such contracts, therefore, made since June 20th last, 
for more than six percent interest from and after 
January 1, 1880, if not altogether void, will bear only 
six per cent interest per annum after the last-named 
date, by reason of the reduction thereof by the opera- 
tion of the statute of 1879, when the same gets into 
effect. 

III. With regard to agreements made before June 
20th, 1879, there is this distinction (often difficult of 
application) to be observed, #. e., whether the contract 
names a day of payment for the principal, and merely 
provides for interest at a certain rate on such princi- 
pal, without stating for how long, interest at that rate 
shall be continued to be paid, or whether the contract 
says the interest named shall be paid periodically until 
the principal is all paid up. In the latter case, the in- 
terest is given by the agreement, and would, of course, 
continue at the agreed rate, under such contracts made 
before June 20th last, until the actual payment of the 
principal— no matter how long after January 1, 1880. 

Most bonds and mortgages (made before June 20th) 
were written that way, and they will continue to bear 
seven per cent interest after January 1, 1880. 

On matured obligations containing a provision for 
the continuance of the seven per cent until full pay- 
ment of the principal, the rate of interest after Janu- 
ary 1, 1880, as has been shown by Mr. Arnoux, in his 
recent article on this matter in the Law JourRNAL, will 
depend on the question, not yet finally decided in this 
State, whether the interest after maturity is paid by 
way of damages for withholding the money, or under 
an implied agreement that the old rate is to continue 
while the money remains unreturned — somewhat like 
the implication that the rent, payable by a tenant for 
having possession of the property after the term named 
in the lease is out, is the same as before. Accordingly, 
the United States Supreme Court, in Holden v. Freed- 
man’s Trust Co., has decided that on such matured 
obligations only the statutory rate of interest could be 
had and obtained (i. e., after January 1, 1880, six per 
cent), because being damages dependent on the statute 
law for the amount thereof; and on the other hand, 
the Massachusetts courts hold the contrary view, and 
declare such interest to be part of the agreement of the 
parties by implication. Should the subject come before 
our Court of Appeals and be decided the latter way, a 
curious result will follow — that on the case being ap- 
pealed to the United States Supreme Court, on the 
ground that the Court of Appeals decision was based on 
the inviolability, under the United States Constitution, 
by statute law, of the implied agreement of the parties 
for a continuance of the same interest after maturity, 
should the Supreme Court (on the theory that such in- 
terest is merely ‘‘damages’’) hold that the United 
States Constitution is not in the way of this statute 
operating upon the rate of such interest, payable after 
maturity, and that, therefore, the act can (as it does 
on its face) reduce the interest on matured obligations 
from and after their maturity, the question would re- 
main — what would be the law in this State afterward 
— that is in case of a reversal of the Court of Appeals 
by the United States Supreme Court as above men- 
tioned, the one court calling such subsequent interest 
‘*mere damages,’’ and the other declaring such subse- 
quent interest to be demandable at the agreed rate, 
under the agreement of the parties by implication, the 
statute of 1879 notwithstanding? Which latter view 
the United States Supreme Court would also agree to, 
if it held such subsequent interest to be matter of con- 
tract! Such a difference between the two courts, as to 
the basis of their respective decision, would be a thing 
of great moment to all, and might entail severe loss on 
the business community of the State; and it is to be 
hoped, therefore, that the conclusion Mr. Arnoux has 
arrived at, that public policy requires that the statu- 
tory rate shall prevail after maturity on such obliga- 





tions, because interest laws are intended for the bor- 
rower’s benefit, is correct —so as to avoid such a 
conflict of the views of the Court of Appeals and 
United States Supreme Court ov the point whether, 
on account of the United States Constitution, the act 
of 1879 can (as it dues by its express terms) operate to 
reduce the interest upon matured obligations. 

Before and since June 20th last, there have been 
many promissory notes and the like entered into, either 
silent as to interest or with provisions for “‘ interest” 
merely ; for ‘‘ interest at seven per cent, etc., extending 
(with respect to their’ maturity) beyond January 1, 
1880; and the several questions above discussed will 
hence soon come up in a variety of ways, for adjudica- 
tion. Wo. F, PITsHKE. 


N. Y., Dec. 1879. 
stee-ssineaplgniitione 


REMOVAL OF CAUSE—SECOND REMOVAL 
AFTER CAUSE REMANDED TO 
STATE COURT—FEDERAL 
REVISED STATUTES. 


(UNITED STATES CIRCUIT COURT, 8S. D. NEW YORK, 
DECEMBER 22, 1879. 


McLean vy. Cuicaco & St. Paut Rariuway Co. 


In an action brought in a State court a petition and bond 
for. removal to the Federal Circuit Court under the 
act of 1875 was filed by defendant March lith. The 
State court thereupon made an order for the removal. 
The record was not filed in timein the Circuit Court, 
but was filed three days after the time had expired, 
namely, on the 10th of April. On the 24th of May the 
Circuit Court for that cause remanded the case back to 
the State court. On June 2d defendant again filed a 
petition and bond for removal in the State court, and 
that court again ordered aremoval. The record was on 
this occasion filed in due time. On a motion by plaint- 
iff to remand, held, (1) that it not being possible to try 
the case in the State court on account of the first order 
of removal before the first term of that court after it 
was remanded, which was the June term, the second 
petition for removal was in time under the act of 1875; 
(2) but that defendant having failed by neglect to perfect 
the first order of removal, to allow the subsequent one 
would result in delay of the cause to the presumed 
prejudice of the plaintiff, and on that account defend- 
ant would be considered to have waived his right of re- 
moval. 

The second edition of the U. 8. Revised Statutes, author- 
ized by act of March 2, 1877, is the Revised Statutes as 
enacted June 22, 1874, with all amendments made be- 
tween December 1, 1873, and March 4, 1877, and its pub- 
lication does not affect any act passed after December 1, 
1873. The act of March 3, 1875, relating to the removal 
of causes is still in force. 

In opposing the motion for remanding the case after the 
first removal defendant’s attorney made affidavit that 
the failure to file the record in time had occurred 
through his inadvertence, but did not state facts from 
which the court could see that there was inadvertence 
or accident. Held, (1) that the affidavit was not suffi- 
cient to excuse the defendant and authorize the Circuit 
Court to retain jurisdiction, and (2) that the order of 
the court on that motion would not be reviewed. 


OTION by plaintiff to remand cause to State court. 
The opinion states the facts. 

D. M. Porter, for plaintiff. 

C. W. Bangs, for defendant. 

BLATCHFORD, J. A petition by the defendant and 
a bond for the removal of this suit into this court 
were filed in the State court in which the suit was 
pending on the 17th of March, 1879, and on that day 
the State court made an order that the petition and 
bond be accepted and filed, ‘‘and that this court will 
proceed no further in this suit, and it is hereby de- 
clared that the said suit is removed to the said Circuit 
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Court of the United States for the Southern District 
of New York.’’ The defendant ought to have filed a 
copy of the record in this court by the 7th of April, 
but did not until the 10th of April. For that cause 
this court made an order on the 24th of May, on mo- 
tion of the plaintiff, remanding the cause to the State 
court. On the 2d of June, 1879, the defendant filed in 
the State court a petition and bond for the removal of 
the cause into this court, and the State court made an 
order on that day that said petition and bond be ac- 
cepted, and “that this court will proceed no further 
in this suit, the said suit being removed to the said 
Circuit Court of the United States for the Southern 
District of New York.” A copy of the record in the 
suit having been filed in this court in due time by the 
defendant, and the defendant having appeared in the 
suit in this court, the plaintiff now moves, on various 
grounds, to remand the cause to the State court. 

It is contended that under subdivision 1 of section 
639 of the Revised Statutes of the United States, the 
petition for removal in this case should have been filed 
in the State court at the time the appearance of the 
defendant was entered in the State court. This is on 
the idea that such subdivision was in force as respects 
this suit. But as the removal of this case is provided 
for by sections 2 and 3 of the act of March 3, 1875 (18 
U. S. Stat. at Large, 470, 471), those sections supersede, 
and take the place of, in regard to this suit, such sub- 
division. Under the act of 1875, the petition was in 
time if filed before or at the term at which the cause 
** could be first tried and before the trial thereof.”’ 

It is suggested for the plaintiff that the second edition 
of the Revised Statutes, printed and promulgated in 
1878, is a re-enactment of the Revised Statutes in 
1878, and that subdivision 1 of section 639, found in 
it, displaces the act of 1875. This is an error. The 
Revised Statutes were enacted June 22d, 1874. The 
new or second edition authorized by the act of March 
2d, 1877 (19 U. S. Stats. at Large, 268), is the Revised 
Statutes as enacted June 22d, 1874, with all amend- 
ments made between December 1, 1873, and March 4, 
1877. By section 5601 of the Revised Statutes, all acts 
passed after December 1, 1873, are left in force as if 
passed after June 22d, 1874. The publication of the 
second edition of the Revised Statutes does not affect 
any statute passed subsequently to December 1, 1873. 
It does not affect the act of March 3, 1875, nor rein- 
state subdivision 1 of section 639, as applicable to 
this suit. 

It is urged that the bond in this case was not the 
proper bond, because its condition was not that provi- 
ded for by section 639 of the Revised Statutes, but that 
provided for by section 3 of the act of 1875. As the 
suit is one mentioned in section 2 of that act, the 
proper condition of the bond was that prescribed by 
section 3 of that act. 

It is further urged that the petition filed June 2d, 
1879, was not filed before or at the term at which the 
cause “‘could be first tried’’ in the State court, al- 
though filed before the trial of the cause in that court. 
Issue was joined in the suit by the answer of the de- 
fendant in the State court February 27, 1879. The 
order of removal made by the State court March 17th, 
1879, states that the petition for removal that day filed 
is filed “‘ before the term at which this cause could be 
first tried in this court.’’ This is an adjudication of 
that fact by the State court. 

Even if such an adjudication would be reviewed by 
this court, it is apparent that the cause could not have 
been tried before the March term, 1879, of the State 
court, and at that term the petition was filed. It is 
plain, from sections 977 and 980 0f the Code of New 
York, that the cause could not have been noticed for 
trial or put on the calendar of the State court for the 
March term, or regularly brought to trial at that term, 
except by consent. The term at which the cause 





** could be first tried” is the term at which, under the 
legislation of the State and the rules of practice pur- 
suant thereto, the cause is first triable, that is, subject 
to be tried on its merits. Dillon on Removal of 
Causes, 2d ed., p. 57; Ames v. Colorado Central R. R. 
Co., 4 Dill. 260; Fulton v. Golden, 20 Alb. L. J. 229. On 
the 17th of March, 1879, the State court declared, by 
the order of that date, that it would proceed no fur- 
ther in the suit, and that the suit was removed to this 
court. This was equivalent to saying it would not try 
the cause. This state of things continued until this 
court, by its order of May 24th, remanded the cause to 
the State court. Then, under the State legislation 
and practice, the term at which the cause could be first 
tried was the June term, and at or before that term 
the new petition for removal was filed. So far there- 
fore as the question of time is concerned, the new 
petition was filed in time under the act of 1875. 

It is further urged, that the defendant having once 
removed the cause to this court, and having failed to 
perfect the removal by neglect to file the record in 
time in this court, and the cause having been remand- 
ed to the State court for that reason, the right to re- 
move the cause has been lost, because the delay is pre- 
judicial to the plaintiff; and that if the right to 
remove is to be allowed in this case, under such circum- 
stances, the same course ought to be repeated ad in- 
finitum. That a defendant may waive his right to re- 
move a cause is plain. Hanover Nat. Bank v. Smith, 
13 Blatchf. C. C. 224. He ought to be held to have 
waived it where he hasattempted to exercise it once, 
and has failed, by neglect, to perfect the removal, and 
where to allow the subsequent removal, would make 
effective the delay of the cause to the presumed preju- 
dice of the plaintiff, for the time elapsed after the 
failure to perfect the removal occurred. That is the 
present case. 

The defendant calls attention to the recent decision 
of the Supreme Court in Meyer v. Delaware, etc., Con- 
struction Co. (see 21 Alb. L. J. 17), and claims that 
under that decision this cause ought not to have been 
remanded before, and therefore ought to be retained 
here now. The Supreme Court, in that case, says that 
it does not appear, by the statute, that the Circuit 
Court is to be deprived of its jurisdiction, if ‘* by acci- 
dent ’’ the party is delayed until a later day than the 
first day of the term of the Circuit Court in filing a copy 
of the record of the State court, and that, if the Circuit 
Court, for good cause shown, accepts the transfer after 
the day and during the term, its jurisdiction will, asa 
general rule, be complete and the removal properly 
effected. The affidavit of the defendant’s attorney, 
furnished to the court on the first motion to remand, 
purporting to give an excuse in this case for not filing 
the copy of the record on the first removal, on the first 
day of the April term, and to make out a case of 
**accident,’’ contained the following on that subject 
and nothing more, “and deponent says, that by inad- 
vertence, during his, deponent’s, absence from his 
office on the 7th April, instant, the record in said 
cause, the said proceedings in the Court of Common 
Pleas of the city and county of New York, in the said 
action, and a copy of the pleadings thereon, was not 
filed in this court on that day, and that deponent did 
not discover that the same had not been filed until the 
10th instant. This affidavit does not make out a case 
of accident. Facts are not stated from which the court 
can see that there was an inadvertence or an ac- 
cident. The conclusion of inadvertence is sworn 
to. The certified copy of the petition for removal 
bond and order of removal, filed in this court on the 
10th of April, was certified by the clerk of the State 
court on the 10th of March. No reason is shown why 
it was not filed here before the 7th of April, as it might 
have been. The court did not accept the transfer but 
remanded the cause. It did so on what then ap- 
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peared, and still appears, to be a proper ground. This 
court could not now vacate the order of May 24th, re- 
manding the cause on the furnishing now by the de- 
fendant of an affidavit showing what would have been 
held to be a satisfactory excuse for not having filed the 
first record in time, or a case of “accident.’’ Tho 
defendant had his day in court at that time, and the 
matter became res adjudicata, not to be reopened be- 
cause of any facts then existing and which might have 
been then shown. Moreover, the defendant has ac- 
quiesced in the former remand, and waived all right to 
claim that the cause is in this court under the first re- 
moval, by averring in its second petition for removal 
that the suit ‘‘is now,’’ May 28, 1879 (that being the 
day the petition was sworn to by the president 
of the defendant corporation), “‘ pending in the Court 
of Common Pleas for the city and county of New 
York,’’ and praying for its removal from that court to 
this court. 

The motion to remand the cause to the State court 
is granted, with costs. 

cine hititede 


PARTIES COMMITTING LIKE WRONGS IN- 
DEPENDENTLY AGAINST ONE PLAINTIFF 
CANNOT BE JOINED IN ACTION TO RE- 
STRAIN. 


CALIFORNIA SUPREME COURT, NOVEMBER 17, 1879. 


Keyes v. LittLe YorK MINING AND WATER Co. 


A number of miners, each carrying on business independ= 
ently, deposited debris known as *‘ tailings ” in a river 
which ran through plaintiff's land below the mines, 
which ‘‘tailings ” was deposited by the river, upon 
plaintiff's land, to its injury, and the miners severally 
threatened to continue depositing such tailings. Each 
miner, in all this, acted for himself and not in collusion 
or combination with any other. Held, that an action 
to restrain such acts being done and threatened, in 
which the miners were joined as defendants, could not 
be sustained. 


CTION to restrain defendants from depositing 
debris and tailings in Bear river, brought by 
James H. Keyes against the Little York Mining and 
Water Company and others. The opinion states the 
case. The defendants appealed. 


Belcher & Belcher, S. M. Wilson, A. B. Dibble, and J. 
K. Byrne, for appellants. 

P. Van Clief, Geo. Cadwalader and J. H. Craddock, 
for respondent. 


By THE Court. The complaint sets forth that the 
plaintiff is the owner of certain described premises 
known as bottom land, situate in the valley, upon the 
banks of Bear river, about ten miles from where that 
stream debouches into the Sacramento valley and 
midway between that point and the mouth of the 
river; that the defendants are miners and severally 
engaged in hydraulic mining at points high up on Bear 
river and its tributaries— the several mining proper- 
ties of the defendants lying within a radius of seven 
miles upon the hill tops adjacent to the river and 
being severally wrought and carried on by the respect- 
ive defendants; and that the several dumps used by the 
defendants respectively in their mining pursuits are 
some of them in the bed of the river, others in the 
beds of steep ravines and gulches immediately con- 
tiguous to and leading into the bed of the river and its 
tributaries; that the tailings of the several mining 
claims deposited on these dumps are swept down the 
river by the force of the current until they reach the 
lands of the plaintiff below, upon which they are de- 
posited, and which they cover so as to destroy the 
value of the said lands. The prayer is that an injuno- 





tion issue enjoining the defendants from depositing 
the tailings and debris of their several mining claims 
so that they reach the channels of the river, etc. 

The defendants appeared to the action, and filed a 
demurrer to the complaint upon several grounds; and 
among the others, upon the ground that there is a mis- 
joinder of parties defendant in that it did not appear 
by the complaint that the defendants jointly com- 
mitted any of the acts complained of, or are acting 
therein in concert or by collusion with each other, but 
that, on the contrary, it did appear by the complaint 
that the defendants had no interest in common in the 
subject-matter of the suit, but were acting severally 
and without any joinder or co-operation on the part of 
the defendants, or any of them. The demurref was 
overruled by the court below, and the propriety of its 
action in that respect is brought in question by this 
appeal. 

An injunction is granted when the relief sought 
consists wholly or in part of restraining the commis- 
sion or continuance of acts being done or threatened, 
or when the commission or continuance of acts during 
litigation will produce irreparable injury or render a 
judgment in plaintiffs favor ineffectual. (Code of 
Civil Procedure, § 526.) The injunction ordered 
at the final hearing by the court below was not auxil- 
iary to any other provision of the decree, or added to 
render some other final order more effective. It was 
the only decree sought by plaintiff, and is the very 
most that the allegations of his bill would have en- 
titled him to had the defendants been charged with 
co-operation, and a common design in doing that 
which each threatened. 

There are, indeed, recitals in the complaint alleging 
plaintiff to have already sustained damages, but no re- 
lief is sought upon them as allegations constituting the 
basis for a decree. They are rather in the nature of 
statements of evidence tending to sustain the aver- 
ments that like damages will occur in the future unless 
defendants are restrained. In the case of a demurrer 
for misjoinder (even had damages for past injuries 
been demanded in this case), no judgment for damages 
could have been rendered against the defendants 
jointly, because they are charged each to have com- 
mitted a tort severally; and several judgments for 
damages could not have been rendered against each 
defendant in the same action, for such judgments 
would have demonstrated a misjoinder. 

No damages are claimed in the prayer for judgment, 
or in the “ points’’ of counsel. The wrong complained 
of is that each of the defendants, acting for himself 
and not in collusion or combination with any other, 
threatens to continue to deposit the tailings from the 
working of the mine in such position, on or adjacent 
to his own premises, as that, from natural causes, they 
will flow down or be forced down upon plaintiffs 
farm. 

If a nuisance was created by the exposure of the 
dumps to the action of the waters of Bear river and 
its tributaries, a nuisance was committed by each of 
defendants when he, disconnected from the others, 
made or threatened such deposit; or if it be said that 
the matter of the reasonable use of the stream can 
enter into the inquiry, there could be no nuisance by 
any of the defendants who had made only a reasonable 
use. 

In either view of the case there is a misjoinder of 
parties defendant. The bare statement would seem to 
prove the proposition, since the very essence of the 
objection of misjoinder of a defendant with others is 
that he is not connected with or affected by the single 
cause of action, if there is but one, or that he is not 
connected with or affected by one or more of several 
separate and distinct causes of action, if several are 
alleged. If any one of these defendants was liable to 
be enjoined, he could have been enjoined in a separate 
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suit, the subject-matter of such suit being the alleged 
threatened wrong. If any one of the defendants is 
not liable to be enjoined in a separate suit, he cannot 
be made liable in an action like the present; for there 
is no principle of equity which would make a man re- 
sponsible for a wrong which he has neither done nor 
threatened, merely by joining him with other defend- 
antswho may independently have threatened a simi- 
lar wrong. 

Several cases were cited by counsel for respondent, 
which it was claimed would sustain the joinder of 
defendants in this action, but an examination will 
clearly distinguish them from the present. Mayor of 

“ork v. Pilkington, 1 Atk, 282, was a bill of peace to 
prevent a multiplicity of suits. In acertain sense, all 
bills of peace are intended to prevent multiplicity of 
suits; but it is a non sequiter to assert that wherever 
the result of assumed jurisdiction by a court of equity 
will relieve the plaintiff of the inconvenience of 
bringing several separate actions at law or suits in 
equity, the complaint is to be termed a bill of peace. 
In Mayor v. Pilkington a bill was brought to quiet the 
plaintiffs in a right of fishery in the river Ouse of which 
they claimed the sole fishery, ‘“‘of a large tract,” 
against the defendants, who, it was suggested by the 
bill, claimed several rights, either as lords of manors or 
occupiers of adjacent lands. The main question was 
whether, in view of the fact that there was no privity 
between the defendants, the bill could be maintained. 
Holding the affirmative on this proposition, the Court 
of Chancery was authorized to retain the cause for 
other purposes. But the gravamen of the bill was not 
that the defendants were several and separate tres- 
passers (the view upon which the demurrer was sus- 
tained at the first argument), but was that the plaintiff 
had an exclusive right against which defendants were 
asserting adverse rights. The proceeding was analo- 
gous to our action to quiet title. The present case more 
resembles Dilley v. Doig, 2 Ves. Jr. 486, in which the 
proprietor of a copyright sought to restrain in the 
same suit several and independent infringements of 
his right by different persons. In that case there was 
no allegation in the bill of a claim of right on the part 
of defendants to sell copies of the spurious edition of 
the book; and from the nature of the circumstances 
detailed, there could have been no such allegation. 
The defendants were alleged to be severally wrong- 
doers without any combination. The lord chancellor 
said: ‘The right against the different booksellers is 
not joint, but perfectly distinct; there is no privity.” 
The subject-matter of the bill was a wrong done by 
each of the booksellers; its object was not to obtaina 
final determination that the plaintiff had the exclusive 
right and that the defendants had no right (for it was 
not asserted that they claimed any), but as in the 
present case, simply to enjoin wrongs threatened by 
the defendants severally and not jointly. In Whaley 
v. Dawson, 2 Sch. & Lef. 367, a demurrer was sus- 
tained, “ for that it appeared by said bill that the same 
was exhibited against defendants and one Michael 
Carraher for several and distinct matters and causes 
that have no relation or dependencies on each other. 
In Brinkerhoff v. Brown, 6 Johns. Ch. 139, Chancellor 
Kent remarks: ‘‘There was a series of acts on the 
part of the persons concerned in the ‘Genesee Com- 
pany,’ all produced by the same fraudulent intent, and 
terminating in the deception and injury of the plaint- 
iff. The defendants performed different parts in the 
same drama; but it was still one piece —one entire 
performance, marked by different scenes.” All the 
defendants (except such as were parties necessary to 
the final determination of the issues between plaintiffs 
and those who had taken part in the fraud) had been 
actors in a greater or less degree in carrying out the 
common fraudulent design. The case would have 





been more analogous to the present if here the several 
defendants bad been charged with threatening the 
injury in pursuance of a purpose adopted by a com- 
mon agreement. It is claimed that New York and 
New Haven R. R. vy. Schuyler, 17 N.Y. 603; 34.N.Y. 45, 
is strongly in point. But that was a case where the 
plaintiffs claimed a right to have certain stock can- 
celled as having been fraudulently issued, and the de- 
fendants, as the complaint alleged, “all claimed rights; 
* * * allasserted aclaim upon the company in some 
form.’”’ (17 N. Y. 594-5.) The case was determined 
upon its analogies to a bill to quiet title and remove a 
cloud. The learned judge likened it to a case of an in- 
dividual clothed with the legal title to the railroad 
property, receiving its gross earnings for the purpose 
of dividing the net profits among a large number of 
individuals whose rights were evidenced by certificates 
of stock. In such case, if a new class should come 
forward claiming the same rights, and presenting in- 
struments of the same kind as the certificates, bearing 
on their face all the evidences of genuineness but in 
fact unauthorized and spurious, it would be the right 
and duty of the legal owner (upon settled principle of 
equity) to call the false claimants into court, in order 
to remove the cloud upon the equitable interest of 
those whom he represented. (Id. 598.) 

It is unnecessary to dwell upon the analogies between 
the cases of N. Y. and N. H. R. R. Co. v. Schuyler, 
and the Mayor of York v. Pilkington, or on the very 
marked differences between the former and the case at 
bar. In the Court of Appeals (34 N. Y.), the com- 
plaint was expressly characterized as ‘‘a bill of peace 
to quiet titles, settle rights and prevent a multiplicity 
of suits.” An examination of Thorpe v. Brumfit, L. 
R., 8 Ch. App. Cas. 653, shows that the parties all had 
a contract relation to each other, by reference to which 
their respective rights were to be determined; and 
further, that no question of joinder was raised, but on 
the contrary, that defendants all answered together, in- 
sisting that they all had a certain right of way to be 
exercised in a reasonable aud proper manner (p. 653). 
In People v. Morrill, 26 Cal. 336, the objection was that 
there was a misjoinder of plaintiffs. It was held (and 
apparently admitted) that all the plaintiffs were prop- 
erly joined so far as relief by cancellation of the 
patent was concerned, and it was said that the de- 
murrer should be overruled because too general. 

We think the distinction between the case at bar 
and the other American cases cited by the respondent, 
Gaines v. Chew, 2 How. (U. 8.) 619, amongst them — is 
equally susceptible of explanation. With respect to 
the Scotch cases, it is enough to say that, under the 
system of law which obtains in Scotland, it would ap- 
pear that parties and causes of action may be united 
in a manner not permissible in countries where the 
common law prevails; the inconveniences and evils re- 
sulting from the joinder of parties without community 
of interest being there avoided by a system which 
allows the “conjunction ’’ of causes and the submis- 
sion of special issues to the triers of fact. 

At law, where an action for tort is brought against 
several co-defendants, it is essential that the wrong 
complained of be joint, Dicey on Parties, 449. This 
rule is thoroughly understood and is not disputed. If 
there are any exceptions in equity, they have not been 
called to our attention. We are convinced that none 
can be found which will authorize the joinder of de- 
fendants attempted in the proceeding beforeus. We 
have no doubt that the objections to the complaint 
above considered could properly be presented by a 
demurrer on the ground of misjoinder of parties 
defendant. 

Judgment and order reversed, and cause remanded, 
with directions to the court below to sustain the de- 
murrer to the complaint. Remittitur forthwith. 
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WHEN EQUITY WILL NOT ENFORCE VOL- 
UNTARY TRUSTS. 
NEW YORK SUPREME COURT, SPECIAL’ TERM, DECEM- 
BER 5, 1879. 


WEBER V. WEBER. 

Defendant, when depositing his own money in a savings 
bank, in order to obtain more interest therefor, de- 
posited it in several sums in trust for each of his chil- 
dren. He retained coutrol of the same for his own use, 
stating that he wished it to be considered his money, 
and added to it from his earnings, and drew from it for 
his use during a number of years. Held, that a trust 
was not established in the moneys deposited so as to 
entitle defendant’s children to ask a court of equity to 
interfere with defendant’s control of such moneys. 


Ss by Caroline M. Weber against Lewis Weber 
to enforce an alleged trust created by defendant in 
behalf of plaintiff, who is his daughter. Defendant, 
who was about to deposit moneys belonging to him in 
a savings bank in New York, was told that if divided 
into more than one deposit a higher rate of interest 
would be secured. He therefore deposited the money 
in separate sums in trust for each of his children, 
taking a separate book for each. From time to time 
he added to the deposits from his earnings, and drew 
from them for his own use. Other facts appear in the 
opinion. 

G. S. Wilkes, for plaintiff. 

Cook & Schock, for defendant. 


Van Vorst, J. The question involved in this ac- 
tion is important; but it was my impression at the 
close of the trial that the action could not be main- 
tained, under the evidence, and reflection since has 
confirmed that idea. 

The pass-books of the savings bank, issued to the de- 
fendant on the deposit by him of his own money, 
afford the only evidence to establish the trust con- 
tended for. But the circumstances under which the 
accounts were opened do not lead to the conclusion 
that the defendant intended absolutely to part with 
his title and ownership of the moneys in question, and 
I do not think he has. 

Whether a voluntary trust or settlement is created 
or not is a question of fact in each case, and the court, 
in determining the fact, will give effect to the purposes 
or objects which the settler had in view in making the 
disposition. Perry on Trusts, § 99; Jones v. Locke, L. 
R., 1 Ch. 25. 

Under the case of Martin v. Funk, in the Court of 
Appeals, the opinion in which, delivered by the chief 
justice, has been handed up, upon a consideration of 
the bank books only, and the form in which the de- 
posits were made, the trust would doubtless be estab- 
lished. But the learned chief justice says that he had 
considered the case upon what appears upon the face 
of the transaction, without evidence bearing upon the 
intent, and I understand him to say “that surround- 
ing circumstances may be shown to vary or explain 
the apparent character of the acts, and the intent with 
which they were done.”’ 

In Jones v. Locke, supra, Lord Cramworth said: 
“The case turns on the very short question whether 
the father intended to make a declaration that he held 
the property in trust for the child.’’ The intent there- 
fore of the defendant, at the time he made the depos- 
its, gathered from his words and acts, together with 
the circumstances under which the deposits were 
made, must needs be considered to determine the true 
character of the transaction. 

The moneys which the defendant deposited in the 
savings bank, apparently in trust for his children, had 
been earned through many years by his own labor, and 





were the result of savings begun, as to a portion of it, 
when he was fifteen years of age. 

The deposits are entered in four separate books, all 
issued by the same savings bank. In one book the 
form of the entry is ‘‘ Lewis Weber, in trust for Caro- 
line M. Weber;’’ in another, ** Lewis Weber, in trust 
for Carrie M. Weber.” The remaining books contain 
similar entries in favor of Weber, in trust for two 
other children. Defendant, upon the trial, gave in 
substance the following account of the origin of these 
separate deposits, and the reason for making them: 
The money — some eight hundred dollars in gold— 
which he had before deposited in Philadelphia, where 
he had saved it, was sent to him in New York, and he 
took it to the ‘‘ Bank for Savings,’’ desiring to deposit 
it for safe-keeping. The bank clerk told him that he 
must divide up the amount and keep it in separate 
sums, under five hundred dollars, and it would draw 
more interest. Defendant thought of different names 
in which to place it—his father, his mother—and 
finally deposited it in his own name, in trust for his 
children, and it has so remained ever since. He wished 
the bank to understand that it was his money, and 
was informed that it was his, no matter in whose name 
it was deposited. He stated that he did not wish to 
place it in anybody’s name, but had no objection to 
letting his children have it after his death; but he 
wanted to keep it in the bank, he, however, to control 
it so long as he lived. Some of the moneys deposited 
he afterward drew out, and he re-deposited other 
moneys. The moneys, which now reach the aggregate 
sum of two thousand dollars in the four books, to which 
should be added interest for several years, have been 
accumulating in this way for a period of years, during 
which the books, when written up, have been from 
time to time renewed. 

An unhappy separation seems to have taken place in 
the family. The defendant’s wife and two of the chil- 
dren refuse to live with him, the other child remains 
with him. The origin of this unfortunate condition 
does not clearly appear, and perhaps it would throw 
no light upon the legal question if known. The de- 
fendant testifies that he has applied to his wife to live 
with him, and that she has refused. 

One of the daughters, an adult, has already prose- 
cuted the father to recover the money so deposited in 
trust for her. But it did not seem to the judge before 
whom the trial was had, that she was entitled to the 
money, or that the evidence established that the de- 
fendant intended to create a trust in favor of the 
daughter by the deposit of the moneys in the savings 
bank. 

An application has also been made in the Court of 
Common Pleas for the removal of Weber, the defend- 
ant, as trustee, upon similar grounds to those urged in 
this action; but the learned chief justice of that court 
doubted whether there was that complete and perfect 
declaration of trust in favor of the children which was 
irrevocable, and made Weber thereafter simply a 
trustee for the children; and the application was de- 
nied upon the ground that the uncontradicted state- 
ments were not sufficient to justify the court in holding 
that such a trust was established as the applicant 
claimed. 

Finally, this action is commenced by the plaintiff, 
one of the daughters, who is an infant, by her mother 
as her guardian, who claims that the defendant holds 
the moneys in trust for her benefit; that he is pecuni- 
arily irresponsible; that he be removed and a new 
trustee be appointed in his place, who shall invest the 
money for her benefit. A similar action is pending in 
this court in behalf of the other daughter. 

Upon a consideration of all the evidence, and by 
giving effect to the intentions of Weber in making the 
deposits, and the reasons expressed at the time the same 
were made, I cannot conclude that Weber absolutely 
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deprived himself of the moneys, or the right to con- 
trol and use and apply the same at his volition. 

If 2 literal construction of this transaction, as 
presen.ed by the entries in the bank books, establish 
an irrevocable trust in favor of the children, the same 
is the result of a mistake upon the part of Weber, to 
which, in equity, he should not be held. 

It is unreasonable to suppose that Weber should in- 
tentionally strip himself of all his money, the fruits of 
his daily toil during his previous life, and place it 
wholly beyond his reach to supply therefrom his own 
wants when lack of employment, sickness or advanc- 
ing years might deprive him of the means of support- 
ing himself and his family, and constitute himself 
simply a trustee for his children over his own means, 
thus putting himself entirely dependent upon their 
continued affection or generosity. Equity will not aid 
children in the attempts to impoverish a parent, and 
would reluctantly enforce a voluntary trust by which 
the settler would be wholly denuded, although his 
children are the beneficiaries. 

I have no \dea that Weber supposed, that by making 
the deposits in the form in which they were made, he 
was putting it in the power of his wife and children, 
by ceasing to live with him, to prosecute him for the 
money or to apply to the courts to deprive bim of its 
control. 

As a ground for removing him from the position of 
trustee, in which it is claimed by the plaintiff that de- 
fendant has placed himself, it is urged that he is pe- 
cuniarily irresponsible. If that be so, it is because he 
has voluntarily given away these moneys; and it is 
scarcely kind in the beneficiaries to urge this as a rea- 
son for depriving him of the control of that which he 
had the industry to earn, and the prudence to save, and 
which his affection for his children even now compels 
him to say they shall have at his death. 

Upon the facts of this case I do not think the trust 
is established, and I conclude that the plaintiff is not 
entitled to the relief demanded, or any relief in the 
premises, and that her complaint be dismissed upon 


the merits. 
—_———__>__—_ 


IMPLIED EASEMENTS AS TO PASSAGE AND 
DRAINAGE THROUGH ADJOIN- 
ING TENEMENT. 
DISTRICT OF COLUMBIA, SUPREME COURT, GEN- 
ERAL TERM, 1879. 


McPHERSON V. ACKER. 


Defendant owned two houses adjoining. An alley-way 
ran under the north house next to the wall of the 
south house, affording communication between the 
rear of the south house only and the street in front. 
The drainage pipe from both houses ran under the al- 
ley-way to a sewer under thestreet. He sold the south 
house to H., informing him at the time that the alley- 
way did not pass with the house, and that he intended 
to closeitup. The deed conveyed the south house by 
metes and bounds, not including the alley-way, but 
“with the appurtenances.” H. obtained a license from 
defendant's agent to use the alley-way. A few months 
thereafter H. sold to plaintiff, whom he informed that 
the deed did not include the alley-way, but that it was 
there when he came and would not be closed up. In 
an action by plaintiff to restrain defendant from closing 
up the alley-way, held, that plaintiff? had no right of 
way over the alley, but had an easement for the passage 
under it of drain pipes from his house. 

CTION in equity by John D. McPherson against 
Nicholas Acker to restrain defendant from ob- 
structing the use of an alley-way and from interfering 
with plaintiff's use of it. The facts were these: De- 
fendant was the owner of two adjoining houses. Un- 
der the north one of these houses and next to the 
worth wall of the south house, passed the alley-way in 





question communicating between the street in front 
of both houses and the rear of such houses. By reason 
of a fence which defendant had erected, communica- 
tion could be had by this alley-way with the rear of 
the south house only. The drainage pipes from both 
houses passed under this alley-way to a sewer under 
the street in front. In 1876, while the premises were 
in this condition, defendant sold the southern house, 
which was numbered 223 (the northern one being num- 
bered 225), to one Huyck. The deed of conveyance 
described the property sold by metes and bounds 
which did nof include the alley-way, but conveyed 
“with the appurtenances.’”’ [t was proved that at the 
time of making the sale the matter of the alley-way 
was under discussion, and that defendant distinctly 
told Huyck that such alley-way did not pass with thie 
house, and that he intended to close it up. Huyck re- 
ceived an assurance from defendant’s agent that he 
might use the alley-way, but authority to give such 
assurance was not shown. 

About five months afterward Huyck sold the house 
to plaintiff, who asked him if the alley-way was em- 
braced in the deed. Huyck replied that it was not, 
but assured plaintiff that there was no chance that 
it would be closed up, as it was there when he bought 
the house. Subsequently defendant having given no- 
tice that he intended to close up the alley-way, plaint- 
iff brought this action. 

The court below denied the relief claimed by plaint- 
iff as to the alley-way, but granted it as to the drain. 
Both parties appealed. 

Geo. F. Appleby and Calderon Carlisle, for plaintiff. 

N. H. Miller, for defendant. 


Cox, J. The case presents some interesting ques- 
tions connected with the law of easements. It is ad- 
mitted on both sides that while Acker owned both 
houses, no easement in the proper sense could exist in 
behalf of one house against the other, because the 
very definition of an easement is ‘an accommodation 
which one man hath in the lands of another.” It sup- 
poses a separate ownership of the dominant and servi- 
ent tenements. If an easement existed in this case at 
all, it arose in the very act of severance of ownership 
and conveyance of one house to Huyck. The deed of 
conveyance transfers the land *‘ with the appurtenan- 
ces.” 

This easement must have been made an appurten- 
ance, if at all, either by express grant or by implica- 
tion. It is not claimed through any express grant, it 
must then have arisen through implication, if at all. 
That is, the sale must have been made under such cir- 
cumstances that it was implied therefrom that this 
easement should pass. 

The subject of easements by implication is a large 
one, and has been much discussed in decisions and 
text-books. The authorities are exhaustively consid- 
ered in Washburn on Easements, page 60, and so on; 
and the result of the decisions is the rule invoked by 
the complainant in this case, which is expressed as 
clearly, perhaps, as by any other authority, in the case 
of Lampman v. Milks, 2] N. Y. 505, in the following 
language: 

“The principle is that where the owner of two tene- 
ments sells one of them, or the owner of an entire es- 
tate sells a portion, the purchaser takes the tenement 
or portion sold with all the benefits and burdens which 
appear at the time of sale to belong to it as between it 
and the property which the vendor retains. This is 
one of the recognized modes by which an easement or 
servitude is granted. No easement exists so long as 
there is a unity of ownership, because the owner of 
the whole may at any time rearrange the qualities of 
the several parts. * * * The parties are presumed 
to contract in reference to the condition of the prop- 
erty at the time of sale, and neither has a right of 





THE ALBANY LAW JOURNAL. 


53 











altering the arrangement then openly existing to 
change materially the relative value of the respective 
parts.” 

Some authorities allude vaguely to the necessity of 
the easement to the granted property as an element. 
But the rule into which the authorities seem to have 
drifted takes no account of this necessity, but relies 
entirely upon the appearances created by the act of 
the grantor. The rule does not appear to me to be es- 
sentially different from the law of estoppel. The 
grantor, by holding out certain appearances to the 
purchaser, induces the expectation on his part that 
with the land purchased he is to receive certain priv- 
ileges; and it would be inequitable to defeat that ex- 
pectation by afterward denying them. This is exactly 
the law of equitable estoppel. 

The cases, however, are not harmonious. The law is 
denied entirely by Judge Hoar, in Randall v. Me- 
Laughlin, i0 Allen, 366. Other authorities discriminate 
between what are called apparent and continuous on the 
one hand, and discontinuous easements on the other; 
the former being those which are a constant and visi- 
ble encroachment on the servient land, and the dis- 
continuous easements being those which are only 
observable in their exercise, which is occasional, as a 
right of way over uninclosed land. 

The application of the rule to ways is denied, in the 
case of Oliver v. Hook, 47 Md. 301, and other cases 
therein cited. On the other hand, it is asserted in 
New York and Pennsylvania, and by Judge Story in 
United States vy. Appleton, 1Sumn. 500. A distinction is 
suggested in the case of Phillips v. Phillips, 48 Penn. St. 
178, which may serve to reconcile these discrepancies. 
In that case the way was fenced in, and it may be well 
maintained that such a way is as apparent and con- 
tinuous an easement as a drain-pipe run over or under 
the land; whereas a way having no visible boundaries 
may not be. 

If this distinction is just, the present case comes 
clearly within the general rule, because, as I have al- 
ready stated, the way was bounded and marked by 
permanent inclosure, obvious to the most casual in- 
spection. 

But in what manner was this easement created, if at 
all? Evidently by an act in pais, which consisted of 
such a location of the fences as to give the appearance 
of a permanent easement. It is conceded that if the 
fence had been restored to its original location before 
the sale, there would have been no easement in this 
alley. In this respect, this case resembles Coppy’s 
case, cited from the year books by Gail and Whateley, 
in their work on Easements. That was an action for 
stopping a gutter running from the building of the 
plaintiff over the adjoining building of the defendant, 
both buildings having first been owned by the same 
person, afterward sold one to the plaintiff and the 
other to the defendant. The easement claimed was 
allowed; but it was conceded that if the owner of 
both tenements, before selling either, had destroyed 
the gutter and then sold, the guttercould not have 
been restored. And it would have made no difference 
in this case, if after closing the fence and then selling, 
the grantor had opened it again after sale under a li- 
cense to use the alley. Can it make any difference, if 
instead of actually moving the fence and closing up 
the entrance to the alley, the grantor informed the 
purchaser that he intended to close up the alley, but 
would allow him its temporary use? Is not such ade- 
claration itself an act in pais equally operative to detach 
the apparent easement from the grant, with the actual 
removalof the fence? We think it is. There would 
be plainly no estoppel in such a case, but the grantee is 
enlightened as to the purposes of the grantor, and an 
appearance which might otherwise have misled him is 
by parol explained away, so that it is no longer a delu- 
sive appearance; and as the purchaser is compelled to 





prove by parol the existence of this appearance, so the 
defendant may show by parol that the appearance was 
explained away at the time of sale. 

We think, then, that the easement claimed did not 
pass by the grant to Huyck. If so, no subsequent cir- 
cumstances in the case could have entitled his grantee 
toit. If an estoppel did exist in behalf of Huyck, 
his grantee, as privy in estate, could have availed him- 
self of it. But as no estoppel existed, none could 
arise in behalf of Mr. McPherson. The license to 
Huyck, which was all that he had, was essentially a 
personal privilege, and not assignable; and would not 
pass by a conveyance of the land in connection with 
which it was used, and it was revocable at pleasure. 
This is the law, irrespectively of any knowledge or no- 
tice on the part of Mr. McPherson. 

But we are satisfied besides, that he had knowledge 
sufficient to put him on inquiry, and affect him with 
notice of the real facts. As far, therefore, as relates 
to the right of way through the alley, we are of opin- 
ion that the court properly denied the belief. 

The right to the underground drainage stands upon 
a different footing. The principal cases under this 
head relate to easements of that kind. Coppy’s case, 
as already stated, was that of a gutter draining one 
tenement through another. Another leading case is 
that of Nicholas v. Chamberlain, Cro. James, 121, in 
which it was held, upon demurrer, that ‘‘if one erect 
a house and build a conduit thereto in another part of 
his land, and convey away by pipes to the house, and 
afterward sell the house with the appurtenances ex- 
cepting the land, or sell the land to another, reserving 
to himself the house, the conduit and pipes pass with 
the house, because it is necessary and quasi appendant 
thereto.’’ 

But the most important case is that of Pyer v. Car- 
ter, which was decided in 1857, inthe Exchequer Cham- 
ber, and afterward affirmed in the House of Lords, 
reported 1 H. & N. 916. ‘“‘The owner of one house con- 
verted it into two. The one was conveyed to the 
defendant and afterward the other to the plaintiff. At 
the time of the conveyance a drain ran under the 
plaintiff's house and then under the defendant’s house 
to acommon sewer. The plaintiff's house was drained 
through this drain, but he might have made a new one 
at asmallexpense. The court held that under these 
circumstances the plaintiff had an easement or drain 
through the defendant’s premises by an implied grant, 
and that the defendant was liable for stopping it.’’ 

This case is a leading authority in England, and 
seems to be recognized by the weight of authority in 
this country. 

The easement by drain pipes was an apparent and 
continuous one, and falls clearly within the rule we 
have spoken of. The purchaser had the more reason 
for expecting it to continue in the fact that house No. 
225 drained through pipes under the same alley, and 
no disturbance of the pipes from No. 223, by excava- 
tion or structures, could be made without destroying 
both. The difference in the facts between the drain- 
age easement and the right of way is that no notice 
was given by Acker of any intention to disturb the 
former. His conversation related entirely to the alley, 
which was a superficial right of way, and no allusion 
was made to the underground drainage and nothing 
done to undeceive the purchaser as to his continued 
enjoyment of that easement. 

The bill alleges and charges the defendant with in- 
tending to sink the foundations of the walls of his 
house into the earih, so as to cut through and stop 
these drains. While the defendant denies that his in- 
tended improvements will have that effect, he asserts 
the right, substantially, to make such improvements 
as his interests may require. As the right thus as- 
serted might be exercised too speedily to allow an 
injunction, we are not disposed to find fault with the 
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decree below which settled the question in advance 
and prevents further litigation. 

We do not feel called upon, however, to 
thing as to the right of Goownsr & kok’ 
enter on the other premises to repair the We 
affirm the decree as to the right of way the 


alley, and so much of it as enjoins of 
drain-pipes under the alley connected with « 
ant’s house and interference with of 


the same. 
—_—o—_—— : 
NEW YORK COURT OF APPEALS ABSTRACT. 


ASSIGNMENTS FOR CREDITORS—STATUTE REGULATING 
NOT IN CONFLICT WITH BANKRUPT LAW—NEW JERSEY 
STATUTE—INDEPENDENT INVALID ACTION.—A statute 
of New Jersey relating to assignments for the 
of creditors prohibits preferences; requires an in 
tory of the debtor’s property and a list of his creditors 
to be annexed to the assignment ; requires the assignee 
to give security for the faithful performance of his 
trust, and prescribes his duties in giving notice of 4 
assignment, advertising for claims, declaring 
ete. To these provisions is appended a section Gio, 
which enables a debtor to coerce his creditors to dis- 
charge him from his debts on receiving a ratable divi- 
dend of his existing assets, the alternative being to 
relinquish all claim upon those assets. Held, that as 
the act does not create the right to make voluntary 
assignments, but is restrictive on that “ahh eal it was 
not, except as to the 14th section, in conflict with ra 


any 
. 223, to 


National Bankrupt Law, and during the operatii 
the Bankrupt Law the debtor in New Jersey 1 
right to proceed in accordance with the States 
Thrasher v. Bentley, 59 N. Y. 649; Haas v. O’Brien, 


id. 507; Mayer v. Hellman, 91 U. S. 496.~ i gp 


that there was no necessary connection between the 
14th section and the other provisions of the act, 80 as 
to require that they should fall because of that seo- 
tion being suspended by the Bankrupt Law. That sec- 
tion was an independent provision for the benefit of 
the debtor only, and if he desired he could take the 
benefit of the act without takiug that of the 14th-see- 
tion. Judgment reversed and new trial 

Boese, Receiver, v. Locke, appellant. Shes by Ra- 
pallo, J. 

[Decided Nov. 11, 1879.] 

CRIMINAL LAW— MURDER — HOMICIDE COMMITTED 
IN THE COMMISSION OF A FELONY MURDER IN THE 
FIRST DEGREE—TRIAL—CHARGE TO vig lato 
CH. 337.—At the trial of an indictment for’ it 
was charged that the defendant, while endeavoring to 
ravish the deceased by the means of a rope around her 
neck, suffocated her so that she died. The court 
charged that if the jury believed that the prisoner put 
the rope around the neck of the deceased, or inflicted 


a blow upon her head with intent to cause her death, 


he was guilty of murder in the first dégree; and he 
charged also that if the deceaséd resisted the commis- 
sion of the rape and the prisoner overcame that resist- 
ance by putting the rope around her neck and thus 
made her incapable of resistance, and under the cir- 
cumstances committed the offense charged, even 
though he did not intend to take her life, and although 
his object and purpose was to have criminal connection 
with her, and he did this simply to overcome her 
resistance, and she died while he was thus engaged, 

was guilty of murder in the first degree. eld, no er- 
ror. If the prisoner was engaged in the commission 
of rape, and death ensued’ from any force or violence 
used by him to accomplish that crime, he was guilty 
of murder in the first degree under subdivision 3 of 
the 5th section of 2 R. 8. 656, as amended by Laws of 
1873, ch. 656, and Laws of 1876, ch. 333. The cases of 
People v. Rector, 19 Wend. 569; People v. Butler, 3 
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Park. Cr. 377; Foster v. People, 50 N. Y. 598, do not 
present the point considered. The remarks of Bronson, 
J., in People v. Rector, and the views set forth in 
People vy. Butler, have not been sustained. See Davy 
v. People, 10 N. Y. 161; Fitzgerald v. People, 37 id. 
413; Dolan v. People, 64 id. 485; People v. Van Steen- 
burgh, 1 Park. Cr. 39. (2) The objection that the court 
in the charge at the trial did not define or call atten- 
tion to the crime of murder in the second degree, or to 
the various degrees of manslaughter, or inform the 
jury of their right to convict of any of these offenses, 
no instruction to that effect having been asked, held, 
not ground for new trial. The court fully discharged 
its duty in confining its charge to the provisions of the 
statute which were deemed applicable to the evidence 
as disclosed upon the trial. Foster v. People, supra. 
(3) The provisions of Laws of 1855, ch. 337, authorizing 
the granting of a new trial where the court is satisfied 
that the verdict is against the weight of evidence or 
against law, does not apply to other counties than New 
York. Judgment affirmed. Bull, plaintiff in error, v 
People. Opinion by Miller, J 

[Decided Noy. 11, 1879.] 

FRAUDULENT CONVEYANCE —MAY BE ATTACKED IN 
PROCEEDINGS TO DISTRIBUTE SURPLUS MONEYS ON 
MORTGAGE SALE—VENDEE UNDER EXECUTION SALE 
MAY ATTACH.—Under an order in an action for fore- 
closure directing a reference to ascertain and report 
the liens upon surplus moneys and their priorities, the 
referee has authority to inquire as to the validity of a 
mortgage under which a portion of the surplus is 
claimed. The object of the reference is to ascertain 
to whom the surplus belongs, and this opens a door to 
an inquiry as to the character of all liens which may 
be presented. No reason exists why the fraudulent 
character of conveyances cannot be tested in these 
proceedings as well as that of all other liens. One of 
the purposes of a foreclosure suit is to determine the 
distribution of the fund arising on the sale, and the 
equities of the lienors or claimants of the equity of re- 
demption are as much before the court and as much 
the objects of its care as those of the mortgage pri- 
marily to be foreclosed. _When jurisdiction of a court 
of equity is once acquired, such court, as a general 
rule, has the right to proceed and do justice between 
all the parties. Livingston v. Meldrum, 19 N. Y. 441; 
Beekman vy. Gibbs, 8 Pai. 511; Halstead v. Halstead, 
55 N. Y. 442; Schafer v. Reilly, 50 id. 61; Mutual Life 
Ins. Co. v. Bowen, 47 Barb. 618. The case of King v. 
West, 10 How. 333, doubted. (2) A judgment creditor, 
where his debtor has made a fraudulent conveyance of 
real estate, may proceed to sell under his execution 
and the purchaser will have the right to impeach the 
conveyance by action at law to recover the premises. 
Chautauqua Co. Bank v. Risley, 18 N.Y. 369. He may 
but he is not bound to file a creditor’s bill to set aside 
the conveyance. Erickson v. Quinn, 15 Abb. (N. 8.) 
168. The cases of Lamont v. Cheshire, 65 N. Y. 30, 
and Bockes v. Lansing, 74 id. 437, are not in conflict 
with the doctrine. Order of General Term reversed 
and that of Special Term affirmed. Bergen v. Snede- 
ker et al. and Carman, appellant. Opinion by Mil- 
ler, J. 

[Decided Dec. 9, 1879.] 
——_e—___—_ 
UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


PRACTICE—DEMURRER TO BILL SHOWING CLAIM 
BARRED BY STATUTE OF LIMITATIONS — PLEADING 
oveR.—In an action in equity, where the bill alleged a 
fraudulent purchase by one defendant of a judgment 
in favor of plaintiff against the other defendants, it 
appeared on the face of the bill that the case which it 
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made was barred by the statute of limitations, and 
that the excuse of concealment of ‘‘the cause of ac- 
tion” by the defendants was not so alleged as to avail 
the complainant. Held, that tris defect could be taken 
advantage of by demurrer. Rhode Island v. Massachu- 
setts, 15 Pet. 233; Maxwell v. Kennedy, 8 How. 210. 
The objection of laches held also fatally apparent. 
Brown v. The County of Buena Vista, 95 U. 8. 157; 
Duncan vy. Lynch, 3 Johns. Ch. 351. Held, further, that 
the complainant had no right toamend under the 29th 
rule of equity practice of this court. That rule applies 
only where leave is asked before a demurrer is al- 
lowed. Formerly, upon the allowance of a demurrer 
toawhole bill, the bill was out of court, and no subse- 
quent proceeding could be taken in the cause. 1 Dan- 
iel’s Ch. Pr. 597; 1 Barb. Ch. Pr. 111. The rigor of this 
principle was subsequently relaxed. The practice in 
such a state of things is regulated by the 35th rule. 
Decree of U.S. Cire. Ct., Indiana, affirmed. Mercan- 
tile National Bank of Hartford, appellant, v. Carpenter 
etal. Opinion by Swayne, J. 


REAL ESTATE—ALIENAGE—SALE OF LAND IN TEXAS 
BEFORE SEPARATION FROM MEXICO TO ALIEN—STATU- 
TORY CONSTRUCTION—ACT OF MARCH 3, 1875, FOR RE- 
MOVAL OF CAUSE.— (1) A sale of land in Texas, previ- 
ous to her separation from Mexico, by a citizen of the 
State to a non-resident alien, passed the title from the 
vendor, and the purchaser acquired a defeasible estate 
in the land, which he could hold until deprived of the 
property by the supreme authority upon an official as- 
certainment of the fact of his non-residence and alien- 
age or upon the denouncement of a private citizen. 
The court remark: The Supreme Court of California 
orn. the question as to the validity of a conveyance of 
land in Mexico by a private citizen to an alien, held, 
after a full and elaborate consideration, that the con- 
veyance was not absolutely void, but that the grantor 
by it was divested of the property which he had under- 
taken to convey, and the grantee invested with a de- 
feasible estate therein, which he would hold until 
divested by the supreme authority or by an inquisition 
had upon its denouncement. Merle v. Matthews, 26 
Cal. 456. By the common law an alien cannot acquire 
real property by operation of law, but may take it by 
act of the grantor and hold it until office found, that 
is, until the fact of alienage is authoritatively estab- 
lished by a public officer, upon an inquest held at the 
instance of the government. The proceeding which 
coutains the finding of the fact upon the inquest of 
the officer is technically designated in the books of 
law as “office found.’’ It removes the fact, upon 
the existence of which the law divests the estate and 
transfers it to the government, from the region of un- 
certainty and makes it a matter of record. It was de- 
vised, according to the old law-writers, as an authentic 
means to give the king his right by solemn matter of 
record, without which he in general could neither take 
nor part with any thing; for it was deemed “apart of 
the liberties of England, and greatly for the safety of 
the subject, that the king may not enter upon or seize 
any man’s possessions upon bare surmises, without the 
intervention of a jury.”’ By the civil law some pro- 
ceeding, equivalent in its substantive features, was 
also essential to take the fact of alienage from being a 
matter of mere surmise and conjecture, and to make it 
a matter of record. Such a proceeding was usually 
had before the local magistrate or council, and might 
be taken at the instance of the government or upon 
the denouncement of u private citizen. (2) The allow- 
ance of the court below to the plaintiff to file a new 
petition in the case in place of the original, which was 
lost, approved, the loss being without the fault of the 
plaintiff, and the new petition not differing from the 
original in any substantial particular. (3) The con- 
cluding clause of the third section of the act of March 





3, 1875, ‘‘to determine the jurisdiction of the Circuit 
Courts of the United States, and to regulate the re- 
moval of causes from State courts, and for other pur- 
poses,’’ does not repeal the previous law authorizing a 
trial by the court without the intervention of a jury, 
upon such stipulation. It was only intended to con- 
serve to parties in the cases removed to the Circuit 
Courts the same rigbt of jury trial which parties pos- 
sess in cases brought originally in those courts, not to 
prevent the waiver of a jury by consent. The provis- 
ion is similar to the one in the judiciary act of 1879. 
18 Stat. 471; Kearney v. Case, 12 Wall. 281. Judg- 
ment of U.S. Cire. Ct., E. D. Texas, affirmed. Phil- 
lips et al., plaintiffs in error, v. Moore. Opinion by 
Field, J. 

WILL — BEQUEST TO BISHOP OF ROMAN CATHOLIC 
CHURCH, WHEN VOID — CHARITABLE USES. — Testa- 
trix, by will, bequeathed certain property ‘‘ to Richard 
V. Wheelan, bishop of Wheeling, Virginia, or his suc- 
cessor in said dignity,” the testatrix adding, ‘t who is 
hereby constituted a trustee for the benefit of the 
community (previously described as a religious com- 
munity attached to the Roman Catholic church), of 
which I may die a member, the said property or money 
to be expended by the said trustee for the use and 
benefit of said community. Testatrix died a member 
of a religious community attached to the Roman 
Catholic church, known as the Sisters of St. Joseph. 
This was an incorporated association. Held, that by 
the law of Virginia the bequest was void. The gift 
was to the office of the bishop of Wheeling, and as the 
bishop was not a corporation sole no person existed 
capable of taking it. If a trustee should be appointed 
to uphold the trust, the community not being a legal 
association could not enforce the trust, nor could any 
of its members, they being uncertain. Even if it 
should be considered a charitable bequest, under the 
law of Virginia it would not be upheld. Cases referred 
to: Baptist Association v. Hart’s Exrs., 4 Wheat. 1; 
Vidal v. Girard’s Exrs., 2 How. 127; Wheeler v. Smith, 
9 id. 55; Seaburn’s Exrs. v, Seaburn, 15 Gratt. 423; 
Gallego’s Exrs. v. Attorney-General, 3 Leigh, 450. De- 
cree of U.S. Cire. Ct.,W. D. Virginia, affirmed. Kain, 
appellant, v. Gibboney etal. Opinion by Strong, J. 

—__—_——__. 


TENNESSEE SUPREME COURT ABSTRACT. 
SEPTEMBER TERM, 1879. 


AGENCY—BUILDING COMMITTEE OF UNINCORPORAT- 
ED CHURCH LIABLE AS PRINCIPALS. — Defendant and 
others constituted a committee for building a house of 
worship for an unincorporated church organization. 
Defendant ordered of plaintiff certain materials, to be 
used in building the edifice, and agreed to pay therefor 
as one of the committee, but he testified, not as an in- 
dividual. Held, that defendant was liable for the ma- 
terials. The membersof such a committee, under the 
circumstances, would be jointly and severally person- 
ally liable. The law is well settled, that a person act- 
ing in a representative character, as agent, committee, 
trustee or otherwise, if he do not intend to make him- 
self personally liable, must take care in making a con- 
tract, to define the nature and extent of his obligation. 
Kain v. Humes, 5 Sneed, 610; Bish. on Cont., § 357; 
Broyles v. McCoy, 5 Sneed, 602. Cruze v. Jones. 
Opinion by Cooper, J. 

EXECUTORS — LIABLE PERSONALLY ON NOTE GIVEN 
BY THEM FOR TESTATOR’S DEBT.— A note given in set- 
tlement of a testator’s debt read as follows: “On 
settlement this day made, we, the undersigned, ex- 
ecutors and executrix of J. A. W., deceased, promise, 
as such executors and executrix, to pay the East Ten- 
nessee Iron Manufacturing Company three thousand 
and twenty-eight dollars. H. L. W., executrix, W. 
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B. W., executor, R. C. executor.’”’ Held, that the 
executors were personally liable on the note. An ex- 
ecutor has no authority, by virtue of his office, to 
make a promissory note binding upon the testator’s 
estate, and the promise must be that of the signer, as 
an individnal, to have any efficacy. 1 Dan. Neg. Inst., 
§ 262. If a person promises in his own name, by note 
or written obligation, he is personally bound, though he 
state it to be in a representative capacity, as executor, 
guardian, trustee, committee, agent or otherwise. 
Steele v. McElroy, 1 Sneed, 341; Carter v. Wolf, 1 Heisk. 
698. In order to prevent this result, he must take care to 
express on the face of the paper the extent and nature of 
the covenant. Jordan y. Trice, 6 Yerg. 479; Kain v. 
Humes, 5 Sneed, 610. If an executor make, accept or 
indorse a negotiable instrument, he will bind himself 
personally, even if he add to his name the designation 
of his office as personal representative, or directly 
promise as executor. Childs v. Monius, 5 Moore, 282. 
This is the rule generally of a promise in the represen- 
tative name. Steele v. McElroy, 1 Sneed, 341. A per- 
sonal representative, who executes a note for the debt 
of his testator or intestate, will be personally bound 
to pay it, even as between him and the original holder, 
for the assets of the estate in his hands constitute a 
sufficient consideration for a promise by him to pay 
the decedent’s debt, and the promise being in writing, 
no proof of consideration is necessary, though, as be- 
tween the original parties, he may rebut the presump- 
tion of assets, and show a total or partial deficiency, in 
which event he will be exonerated from liability pro 
tanto, unless there was some other consideration 
moving him personally. Snead vy. Coleman, 7 Gratt. 
300; Bank of Troy v. Topping, 13 Wend. 557. He can 
only exclude all personal liability by restricting his 
promise to pay, to the assets of the estate, by apt 
words, in which case the instrument, being payable 
out of a particular fund, would not be negotiable. 1 
Dan. Neg. Inst., § 263; 1 Pars. on B. and N. 161; Story 
on Prom. Notes, § 63. The words of this note are not 
sufficient to take it out of the general rule. The 
promise is general, and binding on the makers as indi- 
viduals. Conceding that the note was given in settle- 
ment of testator’s debt, the defendants have thereby 
made themselves personally liable for the amount, and 
no parol testimony would be admissible at law to 
change its terms or legal import. Campbell v. Upshaw, 
7 Hum. 185; Bridges v. Robinson, 2 Tenn. Ch. 723. 
East Tennessee Mfg. Co. v. Gaskill. Opinion by 
Cooper, J. 

WILL — PAROL EVIDENCE NOT ADMISSIBLE TO ALTER 
OR EXPLAIN UNAMBIGUOUS ONE. — No principle in the 
law of wills is more firmly established or sustained by 
a more continuous line of decisions, from the earliest 
to the latest times, than that parol evidence cannot be 
admitted either to contradict, add to or explain a will, 
when there is no ambiguity on its face. Horton v. 
Thompson, 3 Tenn. Ch. 581; Weatherhead v. Sewell, 9 
Hum. 272. Clark v. Clark. Opinion by Cooper, J. 


dintmaphieiinanmane 
FINANCIAL LAW. 


INDORSEMENT— RIGHTS OF HOLDER AGAINST IN- 
DORSER OF PAPER NEGOTIATED AFTER MATURITY.— 
In an action upon a note transferred and put in circu- 
lation by the payee, after maturity, by a remote 
indorsee, who purchased bona fide for full value and 
without notice, against the payee who indorsed the 
note in blank, evidence of an agreement between the 
payee and his immediate indorsee that he should not 
be held liable on his indorsement is not admissible. 
In such case, the plaintiff held the note unaffected by 
any special agreement between the payee and his im- 
mediate indorsee. The liability of the holder of over- 
due paper to equities and legal exceptions extends only 
to those that the maker has, but does not apply as 








between the holder and others taking before him by 
indorsement, except between the holder and his im- 
mediate indorser. There is no adverse presumption 
from the paper being in dishonor as between success- 
ive indorsers, as there is between the holder and the 
maker. Each indorser, including the payee, down the 
line, has and passes the legal title, and his indorsement 
in legal import is a contract with his indorsee and all 
subsequent holders by indorsement, that the maker 
will pay the note, or on notice he will. Parker v. 
Stallings, Phil. 590; National Bank of Washington v. 
Texas, 20 Wall. 89. Swayne’s opinion. It is settled in 
this State that parol testimony may be adduced under 
a blank indorsement to annex a qualification or special 
contract as between the immediate parties. Davis v. 
Morgan, 64 N.C. 570; Mendenhall v. Davis, 72 id. 
150. But between the indorser in blank and remote 
parties without notice, the weight of authority is that 
parol proof is inadmissible, and the contract implied 
by law stands absolute. 2 Pars. on Notes and Bills, 23; 
Hill v. Ely, 5 Serg. & Rawle, 363; 1 Dan. on Neg. 
Inst., §§ 699 and 719. North Carolina Supreme Court, 
June term, 1879. Hill v. Shields. Opinion by Dillard, 


NEGOTIABLE INSTRUMENT— BONA FIDE HOLDER 
FOR VALUE — BURDEN OF PROOF. — In an action upon 
two promissory notes, by a second indorsee, after the 
notes, duly indorsed, had been put in evidence, the 
evidence for defendant was, that after one of the notes 
fell due and before maturity of the other, the payees 
attended a meeting of the maker’s creditors to con- 
sider the question of a compromise, and stated the 
amount of their claim, including the notes in ques- 
tion; that several days afterward a compromise in 
writing was signed by said payees and other creditors, 
by which they agreed to take forty per cent in dis- 
charge of their claims, in case all the creditors should 
sign the agreement; but said payees did not at that 
time state the amount of their claims. One of the 
payees then testified for plaintiff, that they sold and 
delivered the notes to the first indorsee one or two 
days before the date of the written compromise, for 
about seventy percent of their face. There was no 
evidence that such payees had agreed with the other 
creditors, or with defendant, to sign the compromise 
before they actually signed it. Held, (1) That inde- 
pendently of the evidence, the presumption was that 
the notes were negotiated before due. (2) That the 
compromise signed by the payees after negotiating the 
notes did not affect the rights of the purchaser or his 
indorsee. (3) That subsequent declarations of the 
payees that they held the notes at the time of signing 
the compromise would not be admissible in evidence 
against plaintiff. (4) That the failure of the payees to 
disclose the fact that they had negotiated said notes, 
at the time of signing the compromise, did not throw 
upon plaintiff the burden of showing that he purchased 
in good faith and for value; such notes being valid 
against defendant for their full amount even in the 
hands of the payees, at the date of their negotiation. 
In order to cast the burden of proof upon the holder 
of a promissory note, of showing that he paid value 
for the same, it is necessary that the defendant should 
either show that the note or bill is founded in fraud or 
was fraudulently put in circulation. Smith v. Braine, 
16 Ad. & E. (N. 8.) 250; Bailey v. Bidwell, 13 M. & W. 
73; Fitch v. Jones, 5 El. & Bl. 288; Harvey v. Towers, 
6 Exch. 660; Hallv. Featherstone, 3 Hurls. & Nor. 
284; Mills v. Barb, 1 M. & W. 482; Tucker v. Morrill, 
1 Allen, 528; Sistermans vy. Field, 9 Gray, 331; Brush 
v. Scribner, 11 Conn. 590; Smith v. Sac Co., 11 Wall. 
139-147; Noxon v. De Wolf, 10 Gray, 343-347; Ranger 
v. Cary, 1 Metce. 369-373. (5) That an oral agreement 
by the payees, before the negotiation of the notes, to 
sign the compromise of their entire claim, including 
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such notes (if made and if binding in law), would not 
have defeated plaintiff's right to recover the whole 
amount of the note negotiated before maturity, with- 
out knowledge on his part of such agreement; nor 
would it have thrown upon him the burdenof proving 
the absence of such knowledge. Reeve v. Ins. Co., 39 
Wis. 520; Catlin v. Hansen, 1 Duer, 310; Hart v. 
Potter, 4 id. 458; Ross v. Bedell, 5 id. 462; Kelley v. 
Whitney, 45 Wis. 110-117; Stevenson v. O’Neal, 71 III. 
814; Howry v. Eppinger, 34 Mich. 29-33; Croft v. 
Bunster, 9 Wis. 504; Collins v. Gilbert, 94 U. S. 
753-760, 761. That plaintiff was entitled to recover 
the full amount of both notes. Wisconsin Supreme 
Court, October, 1879. Gutwilling v. Stames. Opin- 
ion by Taylor, J. 

SURETYSHIP— INVALID AGREEMENT TO EXTEND 
TIME OF PAYMENT DOES NOT DISCHARGE SURETY.— 
Before the maturity of a note signed by a surety, one 
of the principal debtors requested the plaintiff, who 
held the note, to let it run for thirty days after ma- 
turity, promising, if he would do so, to pay ten per 
cent interest after maturity. To this the plaintiff as- 
sented, the agreement being in parol. The surety was 
not a party to the agreement. By the statute of 
Tennessee it is made lawful to contract for any rate of 
interest not exceeding ten per cent, provided the rate 
of interest be expressed in the written instrument 
creating the debt or obligation, otherwise the legal 
rate of interest shall remain at six per cent. Held, that 
the contract to pay ten per cent not being in 
writing, was not valid or binding, and not being en 
forceable by the principal, the surety was not dis- 
charged. It is well settled that a contract for delay, 
that will discharge the surety, must be a valid con- 
tract, founded upon a sufficient and lawful considera- 
tion, and acontract by which the creditor would be 
bound. It has been held that an agreement for delay 
founded upon the promise of the principal debtor to pay 
an additional sum over the legal rate of interest, was 
not a valid contract, although the additional sum was 
actually paid within the time of the delay agreed upon. 
Howell v. Sevier, 1 Lea, 360. Such contract was void 
and not binding upon either party. Wilson v. Lang- 
ford, 5 Hum. 320; Exchange aud Deposit Bank v. 
Swepson, 1 Lea, 355. Teunessee Supreme Court, Sep- 
tember Term, 1879. McLin v. Brakebill. Opinion by 
McFarland, J. 

——_~———— 


CRIMINAL LAW. 

BURGLARY — VARIANCE — OWNERSHIP OF PREMISES 
ENTERED.—If an indictment for burglary charge the 
house to be the dwelling-house of a certain woman, 
and it appears in evidence that it was rented by her 
husband and occupied by him and his family (includ- 
ing her), and no other right or title in it to her be 
shown, the evidence does not support the indictment. 
In contemplation of law, it is his house as head of the 
family, and not hers. Georgia Sup. Ct., Dec. 23, 1879. 
Morgan v. State of Georgia. Opinion by Bleckley, J. 

MURDER— OFFICER KILLING PRISONER CONVICTED 
OF MISDEMEANOR ATTEMPTING TO ESCAPE. — While 
defendant, a constable, was conveying to jail a pris- 
oner convicted of assault and battery and committed 
to jail, the prisoner attempted to escape. To prevent 
the escape defendant, after giving the prisoner notice 
to halt, shot and killed him. Held, that the homicide 
was not justifiable. If an officer has a prisoner in 
custody for felony who attempts escape, he will be ex - 
cused for killing him if he cannot otherwise be re- 
taken; but if he cau be otherwise retaken in any case 
without resort to such harsh measures, it will be at 
least manslaughter to kill him. ‘“ But in cases where 
the person slain is arrested or held in custody fora 
misdemeanor, and he fly or attempt to escape, it will 





be murder in the officer to kill him, although he can- 
not be otherwise overtaken. Yet under some circum- 
stances it may be only manslaughter, as if it appears 
death was not intended.” 2 Bish. Cr. Law, §§ 648-9. 
It is considered better to allow one guilty only of a 
misdemeanor to escape altogether, than to take his 
life. Tennessee Sup. Ct., September term, 1879. 
Reneau v. State of Tennessee. Opinion by McFar- 
land, J. 

RENDITION OF FUGITIVES— BAIL NOT ALLOWABLE 
PENDING PROCEEDINGS.—Under a provision in a State 
Constitution that all prisoners shall be bailable by suf- 
ficient sureties, held, that a prisoner arrested under a 
warrant as a fugitive from justice from another State, 
where he was charged with felony, was not entitled to 
bail pending an appeal by him in habeas corpus pro- 
ceeding. The courtsay: If an appeal by a party ar- 
rested on a warrant of extradition is within the pur- 
view of the statute, the law makes no such exception 
in his favor as to authorize him to go at large pending 
the action of this court, and in a situation to defy its 
mandate and to treat its judgment with contempt. 
The analogies of the law cannot be appealed to in aid 
of an order allowing bail. The charge being a felony, 
if aresort to analogy was permissible, and the judge 
was authorized to consider his order remanding the 
applicant as in the nature of a conviction, to follow a 
just analogy, he should have been committed, pending 
his appeal. Nor can that provision in our bill of 
rights, which provides that “all prisoners shall be bail- 
able by suificient sureties,’’ be invoked, because, as 
said by the Supreme Court, by the terms “all prison- 
ers,” it was not meant to require all prisoners, under 
all circumstances, to be bailed, but it must refer toa 
class of prisoners each and all of whom shall be bailed, 
except as therein provided. Ew parte Ezell, 40 Texas, 
451. This provision in our organic law must be con- 
strued with and be controlled by that provision in the 
Constitution of the United States, which is the su- 
preme law of the land, that ‘‘a person charged in any 
State with treason, felony, or other crime, who shall 
flee from justice and be found in another State, shall, 
on demand of the executive authority of the State 
from which he fled, be delivered up to be removed to 
the State having jurisdiction of the crime.”’ Const. U. 
S., art. 4,82. If upon arrest under a warrant of ex- 
tradition, bail is allowable, the Federal Constitution is 
set at naught, and delivery in the State having juris- 
diction of the offense would have its price regulated 
generally by the amount of the bail bond, where one 
could be given at all, and a fundamental provision 
which was intended to apply to all classes of citizens, 
would be restricted to the poor and unfortunate who 
were not able to furnish bail. Such cannot be the 
proper construction of the two Constitutions. Texas 
Sup. Ct., Dec. 3, 1879. Ea parte Erwin. Opinion by 


Clark, J. 
——___¢—_____— 
RECENT ENGLISH DECISIONS. 


CONTRACT OF SALE— ACCEPTANCE OF OFFER BY 
LETTER — WHEN TH&ME NOT MATERIAL.— The agent for 
an intending purchaser of property, having made an 
offer for it, received in reply a letter from the vendor’s 
agent accepting the offer, and fixing a time for signing 
the contract. The purchaser’s agent not having at- 
tended within the time named, the vendor refused to 
complete. Held, that the contract was complete, for 
that the naming of a time for signing a formal contract 
did not constitute a condition of the acceptance. 
Dickinson v. Dodds, L. R., 2 Ch. D. 463, distinguished. 
Bransom v. Stannard. Opinion by Bacon, V. C., 41 L. 
T. Rep. (N. 8S.) 434. 

EMINENT DOMAIN — RIGHT OF RAILWAY TO ERECT 
STRUCTURE CUTTING OFF LIGHT FROM ADJOINING 
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LAND-OWNER.—The owner of land over which a railway 
had been made granted the plaintiff a building lease of 
a piece of land adjoining the line. The plaintiff 
erected thereon an inn close to and with windows 
overlooking the line. The company erected a hoarding 
before the plaintiff's windows to prevent his acquiring 
a prescriptive right to the access of light and air over 
their line, alleging that they would probably soon re- 
quire to erect a station there, and would be prevented 
from doing so if they allowed the plaintiff to acquire 
an easement. Held, by the Court of Appeal, that as 
the evidence showed that the land whereon the com- 
pany had erected the hoarding belonged to the plaint- 
iff, having been abandoned by the company and occu- 
pied by him, the plaintiff was entitled to an injunction 
restraining the company from erecting such a hoarding 
on the plaintiff's land. Decision of Malins, V. C., 
affirmed on that ground. Quere, whether the com- 
pany would be entitled to erect such a hoarding on 
their own land with the view of preventing the acqui- 
sition of an indefeasible easement. Dictum of Malins, 
V. C., to that effect questioned. Court of Appeal, 
December 1, 1879. Norton v. London & Northwest 
Railway Co. Opinion by James, L. J., 41 L. T. Rep. 
(N.S.) 429. (See 18 Alb. L. J. 267, where the decision 
of Malins. V. C., referred to is given in full.) 


INSURANCE — LIFE POLICY FOR WIFE AND CHILDREN 
— DIVISION OF INSURANCE MONEY.—G. E., deceased, 
had in his life-time effected a policy of assurance on his 
own life under the provisions of the Married Women’s 
Property Act, § 10. It was declared upon the face of 
the policy that his wife and children were to take such 
interests as he should appoint. He died without 
making any appointment. Held, that although the 
assured probably intended the money to go to his wife 
for life, with remainder to his children, an equal di- 
vision appearing to be for the benefit of all parties such 
a division would be allowed. Chancery Division, Nov. 
7, 1879. Re Edwards’ Policy Trusts. Opinion by 
Malins, V. C., 41 L. T. Rep. (N. S.) 434. 


PARTNERSHIP — WHEN LIABILITY JOINT, WHEN 
SEVERAL — RES ADJUDICATA — AGENCY.— The rule in 
equity that a partnership contract is to be treated as 
joint and several applies only to the case of the ad- 
ministration of the estate of a deceased member of a 
partnership; and consequently a judgment recovered 
against one or more of several joint contractors is, 
even without satisfaction, a bar to an action against 
another joint contractor sued alone. W., M. and H. 
were jointly interested in certain speculations in iron, 
and it was agreed between the parties that * the finan- 
cial arrangements should be managed entirely ’’ by W. 
and M. K. advanced money to W. and M. for the pur- 
pose of these speculations, and brought an action to 
recover the debt, and obtained judgment, but W. and 
M. became bankrupt, and the judgment remained un- 
satisfied. K. afterward discovered that H. had been 
a partner in the speculations, and brought a second 
action against him. Held (affirming the judgment of 
the court below, Lord Penzance dissenting), that the 
second action was not maintainable, the first judgment 
being a bar to it, though still unsatisfied. King v. 
Hoare, 13 M. & W. 494, approved and followed. Sem- 
ble, per Lord Cairns, L. C.; W. and M. were the agents 
for W., M. and H., the undisclosed principals. Cases 
referred to: Priestly v. Fernie, 3 H. & C. 977; Ex 
parte Williams, 11 Ves. 3; Rice v. Shute, 5 Burr. 2611; 
Beresford v. Browning, 33 L. T. Rep. (N. 8.) 524; Ex 
parte Kendall, 17 Ves. 514; Gray v. Chiswell, 19 id. 
118; Cabell v. Vaughn, 1 Wms. Saund. 290a; Evans v. 
Lewis, id. 291d; Ex parte Waterfall, 4 De G. & Sm. 
199; House of Lords, July 28, 1879. Kendull v. Hamil- 
ton. Opinions by Lord Chancellor Cairns and Lords 
Hatherley, Penzance, O’Hagan, Selborne and Black- 
burn. 41 L. T. Rep. (N. S.) 418. 





NEW YORK COURT OF APPEALS DECISIONS. 


'NHE following decisions were handed down Tuesday, 
Jan. 13, 1880: 

Judgment affirmed, with costs—Merritt v. Campbell, 
Collender v. Phelan, Harris v. Kasson, Genet v. The 
City of Brooklyn, Terrett v. Cowenhoven, Weyer v. 
Beach, Shipman v. Oswego and Onondaga Insurance 
Co., Barclay v. Ingalls, Losee v. Bullard, Long Island 
City v. The Long Island R. R. Co., Matteson v. Moul- 
ton, Stewart v. Morss, Misland v. Boynton, Baker v. 
Disbrow, Noonan v. The City of Albany, Prentice v. 
Janssen, Sullivan v. Bonesteel, Morgan v. Schuyler, 
Allen v. Eighmie, Daily v. Austin, The Standard Oil 
Co. v. The Amazon Ins. Co., Dietz v. Farish, Smith v. 
Falconer, Cole v. Gourlay, The Irving Nat. Bank of 
New York v. Alley, The Mut. L. Ins. Co. v. Hunt.— 
Judgment affirmed with costs of all parties appearing 
in this court, to be paid out of the estate—Kerr v. 
Dougherty.——Judgment affirmed—Eighmie v. The 
People, Pearson v. The People.——Judgment of fore- 
closure affirmed as to plaintiffs with costs, and direc- 
tions as to order of sale reversed with costs as to de- 
fendant Dada. Judgment to be settled by Judge 
Rapallo—Judson v. Dada. Judgments of General 
Term and on nonsuit reversed and a new trial granted, 
costs to abide event—Dawley v. Brown.— Judgments 
reversed and newtrial granted, costs to abide event— 
Smith v. Smith, Church v. Howard, Stackus v. The N. Y. 
Central and Hudson River Railroad Co., The Nat. Bk 
of Gloversville v. Wells. Judgment of General Term 
reversed and judgment of Special Term affirmed with 
costs—Pratt v. Eaton, Pratt v. Short.——Order of 
General Term reversed and judgment of Special Term 
affirmed {with costs—Bennett v. Garlock.——Order of 
the General and Special Terms reversed with eosts— 
Knopp v. The Northwestern Mut. L. Ins. Co. —Order 
affirmed with costs—Miller v. Booth, In re Van Buren, 
In re Roberts, In re Boos, Alger v. Conger. Appeal 
dismissed with costs—Kennedy v. The Mayor, etc., of 
New York, Fagan v. The Mayor, etc., of New York, 
Watrous v. Kearney.——Judgment of General Term 
reversed and judgment absolute ordered for plaintiff 
on verdict with costs—The Union Hotel Co. v. Hersee. 

Judgment of General Term and judgment entered 
on report of referee reversed, and judgment ordered 
for plaintiff according to the prayer of the complaint, 
with costs—Curnen v. The Mayor, etc., of New York. 

Motion for reargument denied without costs— 
Cleveland v. Hequembourg, The Knickerbocker L. Ins. 
Co. v. Nelson.——Motion for reargument granted 
without costs—Bennett vy. Austin. 

pj —__—- 


CORRESPONDENCE. 


Usury BY AGENT. 


To the Editor of the Albany Law Journal: 

I have read with interest the articles in the JOURNAL 
of the 13th and 20th of December, respectively, enti- 
tled *‘Usury by Agent,’’ but I do not find therein 
stated a principle which appears to govern a case now 
attracting the attention of several of the legal profes- 
sion in this city. It is this: A makes several of his 
individual bonds, and agrees to pay B, a banker, a 
commission of five per cent for negotiating their sale. 
It is admitted that this agreement is, as intended, only 
to secure B compensation for his services, and that B 
fairly earned the agreed price in the business of his 
agency. B, in the course of his negotiations, says to 
C: “If you purchase these bonds I will make you a 
present of my commissions. C accepts this offer, and 
pays B, for A, the face value of the bonds, less the 
commissions. Ic is further admitted, that the giving 
of the commissions by B to C was without the knowl- 
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edge, consent or procurement of A, and that B in- 
tended thereby to make a present on his own behalf 
only of his commissions to C, the lender. 

In an action on the bonds, is the defense of usury 
available against C for his having accepted the com- 
missions besides legal interest? 

In Clark v. Sheehan, 47 N. Y. 188, the court say: 
“To establish usury, some consideration in addition 
to lawful interest must proceed from the borrower. 
It is not enough that the lender is moved to considera- 
tions of collateral benefits which may result directly 
from the transaction, provided they are not a burden 
imposed upon the borrower and to which he submits 
as a meaus of obtaining the loan, and which are in- 
tended as a compensation to the lender beyond the 
legal rate of interest.” 

That is, the fundamental principle of our usury law 
is tou protect the borrower from oppression by the 
lender, and not to prohibit the latter from deriving 
benefits from the loan in excess of legal"interest, with- 
out hardship to the former. While courts will not 
tolerate any device to defeat the objects of the law, yet 
they will not find a corrupt intent in an agreement 
which in no way injuriously affects the borrower, for 
whose protection the law is chiefly designed. But I 
do not intend to argue. 

The opinion of the JoURNAL, which at all times is 
considered good authority, is respectfully solicited 
upon the state of facts above mentioned. 

LEx. 
WATERTOWN, N. Y., December 31, 1879. 


PoLictEes IN INSOLVENT LIFE INSURANCE COMPANIES. 


To the Editor of the Albany Law Journal: 

Your correspondent, “J."A. F.,’’ evidently has not 
read the opinion in The People v. Security Life and 
Annuity Company, and is mistaken both as to what 
was decided and the reason for the decision. The 
“true rule” which he gives, that ‘‘ when the company 
was dissolved as a life insurance company all rights 
were fixed at the instant and by the act of dissolu- 
tion,” was adhered to in that case. The company 
having broken its contract with its policy-holders, be- 
came subject to a claim for damages for breach of con- 
tract. The problem is to fix the measure of damages. 
Stated broadly the measure of damages in each case 
would be the sum required to enable the assured to ob- 
tain a policy for the remainder of his life, for the same 
amount, in a solvent company, or in other words, the 
sum necessary to restore him to the same position he 
would have been in if the company had not broken 
its contract. To arrive at this sum is not the simple’ 
calculation that “J. A. F.” considers it to be. For 
the ‘‘ reserve value’’ to be the proper amount in each 
case, we must assume that the health of each policy- 
holder is no more impaired than by the doctrine of 
chances and averages (i. e., life insurance tables and 
formule), it should be, an assumption wholly unwar- 
ranted by the facts. The ‘reserve value,’’ as a meas- 
ure of damages, is convenient but illogical. Earl, J., 
in his opinion, says: ‘*The inquiry (as to the state of 
health for reinsurance) would be so much a matter of 
speculation and uncertainty, and would lead to so 
much litigation, delay, and expense, that it would be 
practically impossible, it seems to me, to administer 
the assets of an insolvent company in that way.” 
Hence the adoption by the court of the “reserve 
value ’’ as the measure of damages in the majority of 
cases. But a court is bound to take the best light it 
can get. Where it can get facts, it should abandon 
speculation. The death of a policy-holder occurring 
shortly after the appointment of a receiver is a fact. 
The Court of Appeals, as [ understand it, holds this 
fact of death to be evidence sufficient to overcome the 
presumption that the policy-holder, at the date of the 





dissolution of the company, could have reinsured 
himself in a solvent company for the reserve value of 
his policy, and to raise the presumption that he was at 
that time uninsurable. If a person is uninsurable the 
cost of insuring him would be the amount for which 
he wished to be insured, viz.: the face of his policy. 
The claims of persons dying subsequent to the appoint- 
ment of a receiver are not death claims, but the dam- 
ages are fixed at the face of the policy discounted back 
vo the date of the failure of the company. 

In the particular case decided by the Court of Ap- 
peals, the death occurred within the period covered by 
the premiums paid. It has not yet been decided what 
the measure of damages in case of a death occurring 
beyond the time paid for, where payment has been 
prevented by the acts of the receiver, would be. If I 
have not already trespassed too much on your valuable 
space, allow me to suggest another interesting ques- 
tion. Suppose a policy-holder dies subsequent to the 
dissolution of the company, within the period covered 
by his premium and before the expiration of the ad- 
vertised time for the presentation of claims by acci- 
dent, say drowning, and the receiver proves that at the 
date of the dissolution of the company, said policy- 
holder was in excellent health, what would then be the 
measure of the damages? Inthe Holdich Case, L. R., 
14 Eq. 72, proof was given, not only of the death of the 
assured, but also that at the date of the dissolution of 
the company, he was in articulo mortis and uninsura- 


ble. 
Gero. A. McADAM. 


NEw York, January 5, 1880. 


THE Court oF APPEALS REPORTS. 


To the Editor of the Albany Law Journal: 

In the last issue of your valuable paper, while com- 
menting upon the industry, skill, and promptness 
which the Michigan State reporter brought to bear in 
the publication of the law reports of his State, you 
take occasion to say, in parenthesis: ‘‘ Perhaps some 
one can explain why our Court of Appeals reports come 
down no later than May, 1878, when the Michigan re- 
ports are not two months in arrears.”’ 

Now, I shall not attempt to ‘‘ explain” the reason of 
the unwarrantable delay in the publication of this 
most valuable series of law reports, as I might be in 
error as to the reasons I should assign, although I think 
that the reasons have been quite apparent to the bar 
for some time. I simply wish to suggest two parties 
who at least can make the explanation your article 
callsfor. First—I refer to our State reporter, who is 
charged under the statute with the duty of reporting 
every decision to be reported, furnished by the judges, 
as soon after the same is made as practicable; ‘‘and if 
the reporter shall neglect faithfully to perform his 
duty, it shall be the duty of the said court to report 
that fact to the Legislature to the end that he may be 
removed from office.’’ And in the second place I refer 
to the publishers who have contracted with the State 
to publish the reports. 

You will have observed that our Supreme Court re- 
ports are in arrears only some three months, and yet 
they are published by the same firm that publish the 
Court of Appeals reports. 

(1) What the bar of this State want to know is 
whether our State reporter is to any extent responsible 
for this delay. Is he prevented from furnishing print- 
ers ‘‘copy’’ in time on account of small salaries or 
lack of funds in his department, or is the delay caused 
by the time consumed in preparing ‘‘ abstracts’’ of de- 
cisions for certain transient digests or for any other 
cause? I suggest that he rise and explain through the 
columns of your widely circulated JOURNAL. 

(2) The bar further wish to know whether it is the 
publishers who are to any extent responsible for the 
delay. Is it a fact that the reporter has never been in 
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arrears with his part of the work, and that the reason 
the reports have not been speedily published is because 
it was more profitable to publish the Supreme Court 
reports at $2.50 per volume than the Court of Appeals 
reports at $0.48 per volume under their contract with 
the State, or is there any other cause? I suggest that 
the publishers rise and explain. 

The bar of this great State has a right to know the 
reason of the delay complained of, that the proper rem- 
edy may be applied. They have waited long enough. 
Litigants, lawyers and judges have been put to enough 
trouble, inconvenience and expense occasioned by not 
having at hand the latest adjudications by our highest 
court, and it is high time the evil was corrected. 

Let us know the cause, and then let the courts re- 
move it, or the Legislature about to convene supply a 
remedy. 8. 8. 

IrHaca, N. Y., Jan. 7, 1880. 





LEAP YEAR. 
To the Editor of the Albany Law Journal: 

In one of the numbers of your journal you say that 
the law is settled in this State that the 28th and 29th 
of February are to be computed as one day. 

On looking, however, at the statute (2 R. S. 798) it 
appears tome that the computation referred to only 
applies to a year, half year or quarter year, and has no 
application to the computation of days. 

In Com. Bank v. Varnum, 49 N. Y. 269, it was held 
that a statute as to commercial paper, payable in any 
number of “days” after date, did not apply to 
“years”? or “‘months.’’ It appears to me the same 
rule would apply under the Revised Statutes as to the 
computation of “days’’ in this case. A reply to the 
above in your valuable journal will oblige, 

Yours, ete., 
Lex. 

New York, January 8, 1880. 

ntti 
NOTES. 
ae American Law Review for January makes its 
first appearance as a monthly. Putting its best 
foot forward, it opens with an excellent article by O. 
W. Holmes, Jr., on Trespass and Negligence. Mr. 
Holmes is one of the half dozen best law writers in 
this country, and affords a striking contradiction of 
the theory that clever men do not have clever sons. 


There is also an elaborate article, by A. G. Sedgwick,, 


on Trustees as Tort-Feasors. Why will not the learned 
gentleman call them wrong-doers? The case of Weld 
v. Walker, on the law of burial, is well annotated by 
F. L. Willman, and there are book notices and a “ re- 
view of the month,” including general notes, notes of 
exchanges and notes of cases. The number contains 
ninety-six pages, and appears in light gray instead of 
the time-honored dark blue. Always useful and 
learned, it will be more welcome than ever in its 
present form. 


In the Criminal Law Magazine we greet a new 
comer. This/last venture in legal journalism is edited 
by Messrs. Stewart Rapalje, of New York, and Robert 
L. Lawrence, of Jersey City, and is published bi- 
monthly at the latter place. The opening number con- 
tains 140 pages, and is elegantly printed. It gives an 
article of 46 pages, on Presumptions in Criminal Cases, 
by Dr. Wharton; reports in full of Kane v. Common- 
wealth, on juries as judges of the law; State v. Kauf- 
man, on waiver by prisoner of a full jury; Hunter v. 
State, on res geste and extra-territorial jurisdiction in 
murder cases; State v. Dozxtater, on jurisdiction of 








State courts of offenses in Indian reservations; and 
People v. Affeldt, on constitutionality of State statute 
restricting the right to bear arms; anda digest of re- 
cent criminal cases. Most of the cases in full are 
already familiar to our readers, but the Kane and 
Kaufman cases are pretty fully annotated. The sub- 
scription price is six dollars a year. The editorial work 
is well executed. We wish abandant success to this 
important new enterprise. 


The following are some of the dead of 1879, in our 
profession: 

Charles T. Sherman, ex-Judge United States District 
Court of Ohio; Ramson Balcom, Circuit Judge, Bing- 
hamton, N. Y.; William Bloomfield, New York; John 
Cadwallader, Judge of the United States District 
Court, Pennsylvania; James D. Halyburton, ex-United 
States District Judge, Richmond, Va.; Lyman Coch- 
rane, Judge Superior Court, Detroit, Mich.; Judge 
Levi B. Vilas, Madison, Wis.; ex-Chief Justice Casey, 
Court of Claims, Washington, D. C.; Judge James 
Lafflin, Cincinnati; Judge Solomon Blair, Indianap- 
olis; Elihu Spencer Miller, Philadelphia, Pa.; Mar- 
shall B. Champlain, Cuba, N. Y.; Hon. Richard C. 
Tilghman, Chief Judge Orphans’ Court, of Queen Anne 
County, Maryland; Daniel M. Bates, ex-Chancellor 
of Delaware; John A. Gardner, Providence, R. 1; 
J. M. Elliott, Judge of the Court of Appeals, Frank- 
fort, Ky., assassinated by Thomas Buford; William 
F. Giles, Judge of the United States District Court of 
Maryland; Jackson Baggs, Presiding Judge of the 
Thirty-third District of Pennsylvania; Judge Hamil- 
ton W. Robinson, Court of Common Pleas, New 
York; Stephen A. Goodwin, Chicago; the Hon. 
Josiah Scott, ex-Justice Supreme Court, of Ohio; 
Gustavus A. Somerby, criminal lawyer, Boston; Judge 
Isaac C. Collins, Cincinnati; Bland Ballard, Judge of 
the United States New District Court, Louisville, Ky. ; 
John Kerr, Judge of the Superior Court of North 
Carolina; Isaac Grant Thompson, editor ALBANY LAW 
JOURNAL; John Dikeman, County Judge cof King’s 
County, New York; J. Warren Woodward, Justice 
Supreme Court of Pennsylvania; John K. Hackett, 
Recorder, New York; Samuel E. Perkins, Chief Jus- 
tice of Indiana; the Hon. Winthrop W. Ketchum, 
United States District Judge, Pennsylvania; -.Judge 
Samuel Reber, St. Louis; Judge Buckner 8. Morris, 
Chicago; John Proffatt, the legal author, of San Fran- 
cisco.—[ Chicago Legal News. 


In Danby v. Hunter, Q. B. Div., November 28, 1879, 
there was an information against the defendant for 
using a cart on the highway without having his name 
painted thereon. The cart in question was a light 
spring cart, and was used by the defendant, a maker 
of agricultural implements, for conveying them to 
market, as well as for driving himself and family from 
place to place. He paid the annual duty imposed by 
statute on every ‘“‘carriage’’ with less than four 
wheels. The General Highway Act, in section 76, 
enacts that the owner of every wagon, cart, or other 
such carriage shall cause to be painted on some con- 
spicuous part of the off side of it his name in large, 
legible letters. The court (Lush, J., and Manisty, J.) 
gave judgment for the defendant; holding that his 
cart was not a “cart”? within the meaning of section 
76, so as to make it incumbent on him to have his name 
painted thereon. Webster defines a cart ‘‘a carriage 
with two wheels, for carrying heavy commodities.” 
The court must have used some such reasoning as the 
following: the agricultural implements, although com- 
modities, are not heavy; or, the family, although heavy, 
are not commodities. 
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CURRENT TOPICS. 


{7 E fear we must plead guilty to a careless read- 
ing of our statute concerning leap-year. See 
20 A. L. J. 321. Our correspondent, ante, 60, is un- 
questionably right in his construction. It does 
not expressly apply to contracts payable in a given 
number of months or days. The only question re- 
maining then is whether the statute of Henry III, 
the foundation of the Indiana decision, has been 
made a part of our law in this- State, and if so, 
whether it furnishes a rule for such commercial 
paper. That statute was as follows: 

“The King unto his Justices of the Bench, 
greeting:—Know ye that where within our Realm 
of England, it was doubted of the year and day that 
were meant to be assigned unto such persons being 
impleaded, when and from what day in the year 
going before unto another day of the year following, 
the year and day in a Leap-Year ought to be taken 
and reckoned how long it was :— 

“TI. We, therefore, willing that a conformity be 
observed in this behalf everywhere within our 
Realm, and to avoid all danger from such as be in 
plea, have provided, and by the counsel of our faith- 
ful subjects, have ordained, that to take away from 
henceforth all doubt and ambiguity that might arise 
hereupon, the day increasing the Leap-Year shall be 
accounted for one year, so that because of that day 
none shall be prejudiced, that is, impleaded, but it 
shall be taken and reckoned of the same month 
wherein it groweth: and that day and the day next 
going before shall be accounted for one day. And 
therefore we docommand you, that from henceforth 
you do cause this to be published afore you, and be 
observed. Witness myself at Westminster, etc.” 

It would therefore scem that this statute, consid- 
ered by itself, cannot apply to any sort of commer- 
cial paper. Whatever its intent, our revisers took it 
into account in the revision of our statutes, for they 
say, in a note onour statute in question: ‘‘ The third 
section of this title is founded partly on the com- 
mon law as recognized by our courts, and partly on 
the statute of 21 Henry III, which was included in 
the general repeal of British statutes, and has never 
been re-enacted in this State; but as its provisions 
are necessary to the perfection of the rule, it has 
been deemed expedient to incorporate them in the 
proposed section.” It would seem then that there 
was nothing in the original statute, nor in the adop- 
tion of it into our law, to furnish any reason for the 
application of it to commercial paper payable ina 
given number of months or days. It would also 
seem that the Indiana decisions respecting commer- 
cial paper and founded on the statute of Henry III, 
are erroneous. See ante, 39. 


Quite an important and flourishing business is 
done in the city of New York in the furnishing of 
“‘straw bail,” and bogus sureties in civil actions. 
We are reminded of this by the decision of the 

Von. 21.— No. 4. 





Federal Supreme Court, just promulgated, in Florida 
Central Railroad Oo. v. Schutte, where a motion to 
vacate the supersedeas on account of fraud in the ap- 
proval of the bond was granted. As we are in- 
formed by the opinion of the chief justice, a lawyer 
who, to say the least, was an entire stranger to all 
the parties in interest, was employed to procure, 
within thirty-six or forty-eight hours, sureties for 
the appellants sufficient to secure the payment of 
one hundred thousand dollars. He was to be paid 
for his services six bonds, of one thousand dollars 
each, of the appellant corporation, then of no mar- 
ketable value. In due time he produced the requisite 
number of persons to sign as sureties. Not contented 
with the usual form of justification, the sureties 
made an affidavit full of gratuitous and detailed 
perjury as to their financial circumstances. Nobody 
became bound who was interested in the suit. The 
president of the corporation presented himself at 
the last moment to the justice who heard the cause 
in the Circuit Court, at his summer residence in 
Vermont, and asked that the bond be approved. 
On its presentation, the justice read and seemed to 
be impressed ‘‘ with the fullness and particularity of 
the justifications.” He said, ‘‘this seems to be a 
good bond.” Thereply was, ‘‘ yes, judge, I believe 
it to be a very good bond.” He then asked as to 
one of the parties whose name appeared, and the 
reply was, ‘‘I am informed that he is the son of a 
former judge of the Supreme Court of the State of 
New York of that name,” adding that another of 
the signers ‘‘I am advised is a very wealthy man.” 
‘* To allow this to stand,” say the court, ‘* would be 
a reproach uvon the administration of justice.” 


In the case of Phillipsv. London and South-western 
Railway Company, of which we make note in an- 
other column, the English courts, having set aside 
a verdict of $35,000, in an action for accidenta] 
personal injury, as inadequate, have now refused to 
set aside a verdict of $80,000 as excessive. In this 
country there is a general opinion that juries are 
hostile to corporations, and disposed to render lib- 
eral verdicts against them; but so far as we can re- 
member or have ever heard no American jury ever 
rendered such a verdict as the last above mentioned, 
or if so, was sustained in it. Verdicts in cases of 
breach of promise of marriage and seduction are no 
criterion, because there is no legal measure of dam- 
ages in such cases, The first verdict in this case 
would probably strike most lawyers in this country 
as very large, but the last must be regarded as enor- 
mous. The practice of gauging the damages by the 
injured person’s usual earnings is not a safe one in 
cases where the earnings are exceptionally large. 
For example, if Patti, the vocalist, should be laid 
up for two years, she would, under this rule, be en- 
titled, including diamonds and bouquets, to a recov- 
ery of perhaps $200,000; and the imagination grows 
weary in the endeavor to compass the compensation 
to which Mr. Russell Sage or Mr. Jay Gould, or the 
bonanza kings of California, would be entitled in 
case they were cut off from speculations for a simi- 
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lar period. There is reason in all things, presuma- 
bly, but we must say that in the Phillips case, it 
seems to us, the court and the jury have changed 
places, and that the former might well have ap- 
proved the not very striking moderation displayed 
by the latter on the first trial. 


The ball of insurance legislation has been opened 
by the introduction by Senator Sessions of a bill, 
providing that the amount of insurance written in 
policies on all buildings shall be deemed the true 
value of the property at the time of the loss, and the 
amount of loss sustained, and the measure of dam- 
ages, unless the insurance was procured by fraud or 
the loss was caused by the criminal act of the as- 
sured. In case of partial destruction no greater 
amount shall be collected than the damages sus- 
tained. This is very well as far as it goes, but why 
confine it to buildings? Why not extend it to all 
property insured? It is a great deal easier to as- 
certain the value of property before it is destroyed 
than afterward. The insurance companies would be 
less liable to imposition if such were the rule, and 
it could not harm the honest assured. 


In a bill introduced by the same gentleman, to 
suppress intemperance in the city of New York, we 
find a provision requiring all passenger carriers to 
refuse employment to all persons proved to them to 
be intemperate in the use of intoxicating liquors; 
and denouncing a penalty of from $50 to $100 
against any such carrier retaining any such person 
in his employ as engineer, conductor, fireman, 
switch-tender, commander, pilot, mate, or foreman, 
after the making of such proof. The bill also re- 
quires the police to arrest every intoxicated person 
found in any public place or street, and making 
such intoxication punishable by fine of $10 and 
costs, and imprisonment in the county jail, work- 
house, or penitentiary, not more than ten days. 
We suspect that these two provisions will prove im- 
practicable, if they are not impolitic and unjust. 


The same gentleman has proposed a bill relating 
to taxation, providing that no State tax shall be 
laid on real estate, but subjecting such property 
only to taxation for city, county, town, school, and 
other local purposes; authorizing supervisors to de- 
termine whether personal property shall continue to 
be taxed for local purposes, and if so, how; pro- 
viding that all carrier corporations, banks, bankers, 
and trust companies, shall pay State taxes based 
upon their returns, and insurance companies on 
their net earned premiums for the preceding year; 
that manufacturing companies and stocks of goods 
on sale shall be exempt, or taxed as low as possible; 
that all liquor dealers shall pay a license tax to the 
State; that there shall be no allowance for debts; 
and that the taxes on corporations, etc., and the 
excise tax, shall be paid directly into the State 


treasury. 





The Hayden trial has resulted, after some fifteen 
or sixteen weeks, in a disagreement of the jury, 
eleven being for acquittal and one for conviction, 
It is a surprise to us that the defendant was not ac- 
quitted. The strongest evidence against him, 
indeed, as it seems to us, the only very damaging 
evidence, was the declaration of Mary Stannard, on 
the day of the murder, that she was going to the 
woods to meet Hayden, in order to receive medicine 
from him to relieve her of the pregnancy which he 
had caused. This evidence we believe to have been 
incompetent on principle, although there are some 
precedents to support its admission. It is a most 
dangerous kind of testimony. The American rule 
is much more lax in this regard than the English. 
At this very time a sharp controversy is being car- 
ried on inthe legal journals of London by Lord Cock- 
burn on one side and Mr. Pitt Taylor and others on 
the other, respecting his lordship’s ruling in a simi- 
lar reeent case. A woman, with her throat cut, was 
met by a neighbor to whom she exclaimed, ‘see 
what Bedingfield has done.” She died in a few 
minutes after, but the declaration was ruled out on 
the ground that it was incompetent either as part of 
the res geste, or asa dying declaration. This is ad- 
mitted to be contrary to the American rule, but we 
think it is a much safer ruling, as well as a much 
stronger ruling, than the one in the Hayden case. 
It is possible that evidence of her declared intention 
to go to the woods to meet Hayden was competent, 
but we cannot conceive that the same is true of her 
declaration that he had committed one crime with 
her and was about to commit another. But Mr. 
Hayden will probably never be tried again. He 
never ought to be. If the people cannot make out 
a man’s guilt in less than three months, he ought to 
go free. The result is morally equivalent to an ac- 
quittal, and he should receive the benefit of it. It 
is said that the judge’s charge was very weighty 
against the prisoner; but it is not reported that he 
scolded the jury or told the prisoner that he thought 
him guilty, which is exactly what a judge in the 
city of New York did a few days ago, after an un- 
expected acquittal in a case of burglary. It is diffi- 
cult to see what legal or moral right a judge has to 
do such a thing. His private opinion is of no 
earthly importance to anybody, and an attempt to 
stigmatize an acquitted. person in this way is very 
unjust. In spite of the peculiar result in Connecti- 
cut, this incident, as well as the leaning of the 
judge in Hayden’s case, confirms us in our prefer- 
ence of the jury system to any other that has been 
suggested, at least in criminal cases. 


NOTES OF CASES. 


N the case of Phillips v. London and South-west- 

ern Railway Co., the verdict of the jury has been 
sustained by the Court of Appeal, Dec. 17, 1879. 
This was an action to recover damages for personal 
injuries sustained by the plaintiff on the defend- 
ant’s railway. The negligence of the company was 
admitted, and the only question at issue between 
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the parties was the amount of damages. At the 
time of the accident the plaintiff was a physician mak- 
ing a net yearly income of £5,000, and he had for sev- 
eral years occasionally received large special fees in 
respect of particular patients. His health was irre- 
parably injured by reason of the accident, and for two 
years after it he had not been able to earn any thing 
at his profession. The case has been twice tried. 
On the first occasion the jury returned a verdict for 
£7,000. A new trial having been obtained in the 
Common Pleas Division, the case was again tried 
before Lord Coleridge and a special jury. Lord 
Coleridge directed the jury, that the plaintiff having 
already suffered two years’ loss of income, they 
were entitled to take that as a basis. in estimating 
his pecuniary loss; that they might also take into 
account the special fees as being likely to have ac- 
crued again if the plaintiff had been able to con- 
tinue practicing; and that the jury must look at all 
the circumstances of the case, the nature of the in- 
come, the probability of its continuing, etc., and 
then give the plaintiff a fair compensation in re- 
spect of his money loss and the pain and suffering 
he had undergone. The jury assessed the dam- 
ages at £16,000. The Common Pleas Division hay- 
ing refused to grant a rule nisi for a new trial ap- 
plied for on the ground that these damages were 
excessive, and that there had been a misdirection, 
the defendants moved for a rule nisi for a new trial 
in the Court of Appeal. Their lordships refused 
the rule, and held that the direction below was 
right, and that the damages were not excessive. 
For the report of the former appeal, see 20 A. L. J. 
332. See, also, 19 id. 364, 507. 

Another case of club law is found in Dawkins v. 
Antrobus, English High Court of Justice, Chancery 
Division, 41 L. T. (N. 8S.) 490. The rules of a club 
provided that in case the conduct of any member 
either in or out of the club-house should in the 
opinion of the committee, or of any twenty mem- 
bers of the club who should certify the same in 
writing, be injurious to the character and interests 
of the club, the committee should be empowered 
(if they deemed it expedient) to recommend such 
member to resign, and if the member so recom- 
mended should not comply within a month from 
the date of such communication being addressed to 
him, the committee should then call a general meet- 
ing, and if a majority of two-thirds of that meet- 
ing agreed by ballot to the expulsion of such mem- 
ber, his name should be erased from the list, and 
he should forfeit all right or claim upon the prop- 
erty of the club. D., a member of the club, sent a 
pamphlet which reflected on the conduct of 8., also 
a member of the club, to S. at his official address, 
such pamphlet being inclosed in a cover on which 
was printed ‘‘Dishonorable conduct of 8.” This 
being brought to the attention of the committee 
they called upon D. to resign, being of opinion 
that his conduct was injurious to the character and 
interests of the club. D. not having resigned, a gen- 
eral meeting was duly-called, at which the requisite 





majority voted in favor of his expulsion. On an ac- 
tion by D. to restrain the committee from excluding 
him from the club, held, that the committee, in ar- 
riving at an opinion that the conduct of D. was 
injurious to the character and interests of the club, 
were bound to act with reasonable and probable 
cause. Held, also, that there was nothing in the 
circumstances of the case which enabled the court 
to say that the committee had acted without rea- 
sonable and probable cause, and therefore that the 
court was compelled to act on the opinion of the 
committee, and the action was consequently dis- 
missed. The master of the rolls, Jessel, said: 
‘‘ Now it is not for me to say whether I should have 
come to the same conclusion as they did. I should 
feel it extremely difficult to believe, unless there 
were proof to the contrary, that a body of reason- 
able and sensible men would come to the conclusion 
that a letter addressed by one member, not in his 
character as member, to another member, not in his 
character as member of the club, whether there was 
any thing outside the letter or not, would be inju- 
rious to the character and interests of the club. 
That is all that is stated, and in fact less is stated 
in the affidavit, for the members are made to swear 
that the writing on the outside of the letter which 
would have been read by the postman and _ the re- 
cipient as far as they knew, and no one else, unless 
the recipient chose to show it to others, would be 
conduct injurious to the character and interests of 
the Travellers’ Club. I say I cannot myself im- 
agine, without direct evidence, that such an act as 
that standing alone would be sufficient to warrant 
such an opinion being expressed as that which has 
been expressed here. But at the same time I must 
not forget that committees of this kind do not act, 
and are not expected to act on strictly legal evi- 
dence, nor should I wish them to be confined to any 
thing of the sort. A committee in arriving at a 
conclusion may be — I will not say ‘ biased,’ because 
that is a hard term — but may be drawn to a con- 
clusion by one of a great many circumstances which 
are perfectly notorious and well known in the club, 
and perfectly true in fact and in every detail, though 
not at the moment proved before them. They may 
have considered it a culminating act, although they 
may not have so expressed it. Now if there had 
been a charge of that kind in the claim it might 
and probably would have been met by an answer of 
the kind I have mentioned. Then I have to con- 
sider whether, looking not only at the names and 
social position of the gentlemen in question, but to 
their position in the club, and the discretionary 
power vested in them, I can set up my own opinion 
as to whether or not such an act could be considered 
injurious to the extent of saying that their conduct 
in certifying the contrary was malicious —that it 
was so totally devoid of reasonable and probable 
cause as that I could brand them with the epithet 
of being either idiots or corrupt. I shall not pre- 
tend to go that length, though I cannot, as far as I 
am concerned, imagine how this single act could be 
injurious to the character and interests of the club, 
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I am not, as I said before, able to say that I ought 
to impute to these gentlemen legal malice. I think 
it impossible that reasonable men could come to the 
conclusion, unless it were on some grounds not 
known to me, that the mere writing on that letter, 
and the direction of it to General Stephenson, was 
in itself an act which was injurious to the character 
and interests of the club. That being so, I am 
compelled by the exigencies of the case to act en- 
tirely on the opinion of the committee. Ido not 
feel that it would be right to say that the committee 
were so unreasonable as to act entirely without rea- 
sonable and probable cause, or so corruptly biased 
and unfair as to knowingly state that to be their 
opinion which was not their opinion, fairly arrived 
at so far as their light and information enabled 
them to arrive at an opinion adverse to Colonel 
Dawkins. I must not forget also that whatever is 
to be attributed to the committee, we have the 
opinion of the general meeting to the same effect, 
and although it is quite possible that the attention 
of the members of the general meeting was not 
called to the exact words of the rule, and the ques- 
tion was not discussed before them, one cannot 
help knowing that there must have been in their 
opinion something very grave as affecting Colonel 
Dawkins as a member of the club to induce so large 
a majority to vote for the plaintiff’s expulsion. He 
may have been, and probably was, a very unpopular 
member, otherwise he would not have been expelled 
at all, but besides that, one might expect at the 
hands of Englishmen, and especially English gen- 
tlemen, who are always lovers of fair play, that 
which would certainly entitle him to, and secure for 
him, the support of all those who were impartial if 
they had thought it really was a case in which he 
was the aggrieved party and not the aggressor. 
Looking at the matter as a whole, I think the safer 
course for a judge sitting alone is to say that the 
allegation of malice is not sufficiently made out, 
and therefore that the action should be dismissed.” 
Compare this with Fisher v. Keane, 20 A. L. J. 461; 
also see id. 441, 518. 
—_————_____—_ 


THE COURT OF APPEALS REPORTS. 


\ JE have taken pains to inform ourselves of the 

causes of delay in the publication of our 
As we have stated be- 
fore, we now reiterate, that in our opinion the fault 


Court of Appeals Reports. 


is not the reporter’s. As we are informed, and have 
every reason to believe, the facts are as follows, both 
in respect to these reports, and the Michigan, which 
we had made a basis of comparison: 

That the present State Reporter has not been idle 
is evidenced by the fact that he has averaged since 
he has been reporter about four volumes per annum. 
When he took the work it was about ten months be- 
hind ; he was required to report for the Commission 
of Appeals as well as for the court; he has published 
six volumes of decisions of the commission. Had 
it not been for this extra work, Mr. Sickels would 
now have been fully up with the court, and this, 





although he had published two less volumes than 
he has. While the work of the commission was be- 
ing done the reporter necessarily fell still more 
behind, as it is nearly an impossibility, with the 
numerous revisions of the proof, both by the re- 
porter and the judges, to get more than four vol- 
umes a year published. For example, a delay in 
the return of proof from a judge who is absent 
from the city, blocks all subsequent work, and it is 
only by the utmost promptness of all having con- 
nection with the reports, without any delays in the 
manner specified, in the mail or otherwise, that 
four volumes per annum can be published. Since 
the work of the commission has been completed, the 
reporter has been gradually gaining on the court, 
and were there no delays in publishing, would now 
be but about nine months behind. A comparison 
is made between Mr. Sickels’ work and that of the 
State Reporter of Michigan. That reporter, in or- 
der to keep up with the court, has to publish be- 
tween one and two volumes per annum. But even 
with this comparatively small amount of work, he 
fell behind, and omitted material for two volumes 
(38th and 39th Mich.), so that while apparently up 
with the court’ he is in reality a year behind. This 
comparison certainly does not convict Mr. Sickels of 
neglect or idleness. In several other States the re- 
porters are much more behind, although they have 
not half the amount of work to do which is im- 
posed upon Mr. Sickels. 

There is an unnecessary delay in the publication 
of the N. Y. Reports. The reporter sent to the 
printer the last cases for 75th N. Y., November 6th, 
1879. The volume should have been in the hands 
of the profession before January ist, 1880. It 
brings the decisions down to and includes most of 
the cases decided January 21st, 1879. The reporter 
has cases enough prepared for 76th N. Y., to bring 
the work down to April. This should be in the 
hands of the profession at least by March 1st. The 
next volume will go well into the fall term, and will, 
if not delayed unnecessarily in publishing, leave the 
work but from six to seven months behind. If 75th 
N. Y. had been issued as it should have been, before 
the beginning of the present year, there would have 
been five volumes published the last year — a greater 
amount of work than was ever done by any other 
reporter. 

It may be added that under the present absurdly 
low contract, the inducement upon the part of the 
publisher is to delay, and as he has doubtless con- 
tracted the printing at extremely low prices, the 
printer gives other work the precedence, and strives 
to use this to fill up when his men are not otherwise 
employed. The State Reporter, as a member of the 
contracting board, objected to accepting so low a 
bid, urging that it was not for the benefit of the 
public to have the reports published at a loss to the 
contractor, so that the inducement on his part 
would be to publish as few as possible; that it 
would be better to pay at least cost price, and have 
the work promptly done. His views did not pre- 
vail, and the work was let to the lowest bidder, If 
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the contract is cancelled, there will be a delay of 
two months or more before a new contract can be 
advertised and let. It is not easy to determine 
then what is the best course to be pursued, and the 
reporter’s position is certainly no sinecure. 

The reporter has notified both the contractor and 
printer that if there is any thing like the delay here- 
after that there has been in publishing 75th N. Y., 
the contracting board will be called together for 
the purpose of cancelling the present contract and 
reletting the work. 

————______—— 


ADMINISTRATION ON THE ESTATES 
LIVING PERSONS. 


OF 


[& 


ISTORY repeats itself, and so do the strangest 
| law cases. Two instances of administration 
on the estates of living persons have recently come 
before the courts. One is the case of Lavin v. Emi- 
grant Industrial Savings Bank, tried a few days ago 
in the Federal Circuit Court, before Judge Choate. 
Lavin, the plaintiff, in 1865, deposited some $400 
with the defendant. He then began a wandering 
life, passing some time in Rhode Island, where he 
had a brother, Thomas, and finally going to Cali- 
fornia, where he remained six years, returning last 
spring. On going to California he left his bank 
book with his brother. Being unable to read or 
write, he did not communicate with any of his rela- 
tives during his sojourn in California. By the law 
of Rhode Island, a resident of that State leaving it 
and remaining unheard of for three consecutive years 
is deemed legally dead, and his estate may be ad- 
ministered upon by his next of kin. After the 
plaintiff had been absent four or five years, Thomas, 
who was also illiterate, employed an attorney, Bran- 
nan, who, by Thomas’ waiver and consent, was ap- 
pointed administrator in Rhode Island. Subse- 
quently Brannan was appointed administrator in 
this State, and drew the money, amounting to some 
$800, from the bank, and accounted to Thomas 
therefor. The action is to recover that money. De- 
cision was reserved. 

The other case is Melia v. Simmons, 45 Wis. 334, 
August, 1878. The action was ejectment. The 
defense was entry and continuous occupation for 
ten years, under claim of title, founded on a judg- 
ment of the county court, assigning to the defend- 
ant, as sole heir-at-law of Peter Melia, the land in 
question, and discharging the defendant from lia- 
bility as administrator of Peter. Peter all the time 
was not dead, but sleeping on his rights, and when 
he woke up he brought this action. It was held 
that he could recover. The court said: ‘The pro- 
ceedings of administration, settlement, and assign- 
ment of the estate of the respondent, represented 
to have been dead, when he was and is still alive, 
are absolutely null and void for all purposes whatso- 
ever.” ‘‘There is no class of cases which embraces 
the administration of the estates of living persons, 
as if they were dead. The proceedings are void ab 
initio and throughout. If this case falls within any 





class of cases, it is a class in which no court has 
any right to deliberate, or render any judgment, and 
in which every conceivable act is an absolute nullity. 
The only jurisdiction the county court has, in re- 
spect to the administration of estates, is over the 
estates of dead persons. It would seem that the 
bare statement of such a proposition is enough, 
without citing authorities; but if any are necessary, 
those cited by the learned counsel of the respondent 
are amply sufficient. Jochumsen v. Suffolk Savings 
Bank, 3 Allen, 87; Wales v. Willard, 7 Mass. 120; 
Smith v. Rice, 11 id. 507; Griffith v. Frazier, 8 
Cranch, 9; Allen v. Dundas, 3 T. R. 125.” To 
which we may add Bolton v. Jacks, 6 Robt. 166. 

This decision makes no reference to the famous 
contrary decision in Roderigas v. Hast River Savings 
Institution, 63 N. Y. 460; 8. C., 20 Am. Rep. 555. 
It was there held that ‘‘a payment by a debtor to 
an administrator duly appointed is valid, and a bar 
to an action to compel a second payment, although 
the supposed intestate is alive at the time, and the 
letters of administration are subsequently revoked 
for this reason. Although Surrogates’ Courts are of 
limited and special jurisdiction, which depends 
upon the existence of certain facts, yet their decis- 
ion upon the existence of such facts, and their con- 
sequent jurisdiction, is conclusive until regularly re- 
versed or vacated, and will protect all innocent par- 
ties acting upon the faith of it.” The statute 
makes it the duty of the surrogate, before issuing 
letters, to have the fact of the death proved to his 
satisfaction, and for that purpose he is empowered 
to examine witnesses on oath, and compel their at- 
tendance. The reasoning of the court is as follows, 
by Earl, J.: 

‘‘ When proof has been produced to his satisfac- 
tion, the other conditions of the statute being com- 
plied with, he must issue letters. The inquiry may 
be a difficult one. In many cases in the time of 
war, in the cases of absence upon the seas, or in for- 
eign lands, and in the case of long absence unheard 
from, death cannot be proved with infallible cer- 
tainty. Witnesses may be untruthful or mistaken, 
and the surrogate may thus be led into error, yet 
he must act; the statute makes it his duty to do so. 
He must decide upon the fact of death as best he 
can upon the evidence produced, exercising a judg- 
ment not infallible. Does he decide it at his peril ? 
If he decides one way, has he jurisdiction? And 
if he decides the other, has he no jurisdiction, and 
has he had none ? 

‘¢The claim is, that if death has not occurred, al- 
though the surrogate may have been satisfied by the 
clearest proof before him that death had occurred, 
his proceedings are a nullity for want of any juris- 
diction to act. The consequence is that they furnish 
no protection to any one. The surrogate, who has 
in good faith ordered the sale of property and the 
(listribution of money, may, in after years, be made 
liable for the whole estate. After many years it may 
be a question whether the intestate died in one 
month or in another month, earlier or later; and 
shall the jurisdiction of the surrogate and the valid- 
ity of his proceedings and his protection against 
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liability depend upon how this question may be de- 
termined by a jury upon disputed evidence? If 
the surrogate’s proceedings are to be held null and 
void in case he errs as to the fact of death, the same 
result must follow if he errs as to the place of death 
and as to the other facts mentioned in section 23, 
above cited. The fact of inhabitancy is frequently 
one difficult to be determined. It is one the surro- 
gate must determine before he can issue letters, and 
its determination frequently depends upon disputed 
and infallible evidence; and if error as to the fact 
of death will leave him with no jurisdiction, so 
will error as to the fact of inhabitancy, and the con- 
sequence will be that in such a case his proceedings 
will give no protection to any one. A construction 
of the statutes which will lead to such results will 
make the laws as to the jurisdiction and proceed- 
ings of Surrogates’ Courts difficult and hazardous 
to execute, and should not be tolerated unless the 
language used will admit of no other construction. 
I am of opinion, taking into consideration the vari- 
ous provisions of the statutes, that it was the inten- 
tion of the Legislature to confer upon Surrogates’ 
Courts sole and exclusive jurisdiction over the sub- 
ject of granting letters of administration; and as 
part of that jurisdiction, to determine the facts, 
upon sufficient evidence upon which their action 
must rest. 

‘* Taking all these provisions together it is appa- 
rent that it would be rare that a living person 
would be seriously harmed by administration upon 
his estate. But it is otherwise with persons who 
deal with those who are thus clothed as administra- 
tors with the conclusive evidence of authority. 
This defendant, when called upon by the first ad- 
ministrator, could not resist payment even if it had 
been practicable for it to ascertain that Devine was 
then living; and whether he was dead or alive was 
an issue which it would not have been permitted to 
litigate.” 

Miller, J., said: ‘‘The foundation upon which 
the proceedings rest are death and _ intestacy, 
and both of these must be satisfactorily estab- 
lished. Sufficient evidence must be furnished 
to afford a reasonable presumption and to sat- 
isfy the officer of the essential facts. When 
this is done according to the rules applicable to 
such cases, the surrogate is legally bound to grant 
the letters applied for. He is obliged to perform 
this duty, which is judicial in its character, and 
carries with it the sanction of lawful authority. Such 
an application is a trial by the officer named of the 
fact of the death and intestacy of the person whose 
estate is sought to be administered upon. It is 
only to be made upon notice to the heirs-at-law and 
next of kin, or to such parties as the law directs; 
but when the proof is furnished as the law requires, 
the surrogate would not be authorized to disregard 
the evidence and deny the application. He has no 
alternative but to issue the letters demanded, and 
upon refusal to do so, his decision would be the 
subject of review in an appellate tribunal, and if 
adverse to the plain proof, liable to reversal. 

“Tt is no doubt true that the surrogate has no 








jurisdiction to grant letters upon the estate of a 
living person; but a mode has been provided by law 
to test the fact whether a person is deceased, and as 
the Legislature has enacted how this shall be done, 
and as the adjudication of a competent tribunal 
must stand when jurisdiction is acquired until re- 
versed or superseded as the law requires, it is not 
apparent that such a determination is invalid and 
without jurisdiction. If the statute (§ 24, supra) 
had provided only for the issuing of letters and not 
proceeded to state what proof was required, it 
might well be argued that no jurisdiction was ac- 
quired. So, if the surrogate had issued the letters 
without the requisite proof, the same result would 
follow. As, however, it does declare what proof 
must be given, it is difficult to determine how its 
effect can be avoided, because it is afterward made 
to appear that there was a mistake, or that the evi- 
dence was false and untrue. While this may fur- 
nish sufficient ground for issuing new letters super- 
seding those first issued, it cannot render all which 
has been done under the first void and of no effect. 

‘The Legislature has conferred upon the surro- 
gate of each county in the State sole and exclusive 
jurisdiction within the county to grant letters of 
administration of the personal estate of persons dy- 
ing intestate. It has given authority and provided 
what proof shall be given upon an application for 
letters, and that the surrogate shall be satisfied be- 
fore he grants the same. The power of the Legis- 
lature to enact laws in reference to the administra- 
tion of the estates of deceased persons cannot be 
doubted. And as incident to that power, it is en- 
tirely competent to authorize the tribunal consti- 
tuted for such a purpose to pass upon the question 
of fact and determine, what is often difficult to as- 
certain, whether the person whose estate is the sub- 
ject of application is living or dead. It must be 
determined by some tribunal before letters can be 
granted, and no satisfactory reason is given why 
the Legislature should not declare by statutory 
enactment the mode in which it shall be done and the 
effect of such a determination.” 

The cases of Bolton v. Jacks and Jochumsen v. 
Suffolk Savings Bank were respectively disapproved 
and distinguished, the latter on the ground that no 
statute in Massachusetts makes special reference to 
the subject. With these judges concurred An- 
drews and Rapallo; but Church, C. J., and Allen 
and Folger, JJ., dissented. 

EE 


THE CONSTITUTION OF COURTS 
GERMAN EMPIRE. 


IN THE 


Y subdivision 13 of article 4 of the Constitution of 
the German Empire, as amended by the law of 
December 20, 1873, power is conferred upon the empire 
to legislate upon the entire civil law, the criminal law 
and the procedure in courts. 

In carrying out the powers thus conferred the 
Reichstag passed a series of laws, which went into 
operation on the first of October, 1879, and the princi- 
pal ones of which are the law concerning the constitu- 
tion of courts, the criminal Code of Procedure, the 
Civil Code of Procedure and the Bankrupt Law. The 
one working the greatest changes iu the former order 
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of things is the law concerning the constitution of 
courts, and we will, at this time, consider its main 
provisions. 

Tite 1. — THE JUDICIAL OFFICE. 

§1. The judicial power is exercised by independent 
courts, subject only to the laws. 

§ 2. Capacity for the judicial office is acquired by 
passing two examinations. The first examination 
must be preceded by a three years’ study of jurispru- 
dence in a university, of which at least three half-years 
must be ina German university. Between the first 
and second examination must be a space of three 
years, which must be employed in service (or appren- 
ticeship), at the courts or with attorneys, also partly in 
the office of the State's attorney. 

§4. Besides, every regular professor of law in a Ger- 
man university has the capacity for judgeship. 

§ 6. Judges are appointed for life. 

§ 7. The judges receive a fixed salary and no fees. 

§ 8. Judges can be removed from office against their 
will, or be sent to another place, or pensioned or re- 
tired only by judicial decisions, and only for reasons 
and under forms fixed by law. Temporary suspension 
under the provisions of law is not affected hereby. 

§9. The courts must be open to the judges for the 
enforcement of claims arising out of their position, 
such as salary, pension, etc. 

§11. These provisions have no application to com- 
mercial judges, lay judges (Schoeffen and jurors). 

TITLE 2.— JURISDICTION. 


§ 12. The ordinary jurisdiction in litigations is exer- 
cised by District Courts (Amtsgerichte), Circuit Courts 
(Landgerichte), Supreme Courts (Oberlandesgerichte) 
aud the Imperial Court (of Appeals). 

§ 13. In the ordinary courts belong all civil contro- 
versies and all criminal matters, except such as belong 
before administrative authorities or courts, or when 
special courts are provided for by law. 

§ 14. The courts are State courts. Private jurisdic- 
tion is abolished. (It formerly existed in some places 
in the hands of the lord of the manor.) The exercise 
of spiritual jurisdiction in temporal affairs is without 
civil efficacy. This applies particularly to marriages 
and betrothals. 

§ 16. Exceptional courts are not permitted. Nobody 
can be withdrawn from his lawful judge. The pro- 
visions of law concerning courts-martial are not 
affected hereby. 

§17. The courts decide upon the competency of legal 
proceedings. 

§§ 18, 19. Jurisdiction does not extend to diplomatic 
ministers, their attachés, families and servants. 

§ 20. It does extend to consuls, except when other- 
wise provided by treaty. 

Tire 3. — District CouRTS (AMTSGERICHTE). 


§ 22. District courts are presided over by a single 
judge. If there are several judges in one District 
Court each one exercises his functions separately. 
Their jurisdiction extends to suits in which the ob- 
ject does not exceed 300 marks in value ($75). 

2. Without regard to the value of the object, to suits 
between landlords and tenants, masters and servants, 
employers and laborers, and other minor affairs. 

TitLe 4. — SCHOEFFENGERICHTE. 


§25. For the trial of criminal causes Schoeffenger- 
ichte are formed in connection with the District 
Courts. 

§ 26. They consist of the district judges as president, 
and two lay-associates (Schoeffen). [By this enactment 
the old Germanic Criminal Court, with lay triers, is re- 
established. } 

§ 27. They have jurisdiction in all cases of trespasses ; 
2. Of those misdemeanors which are punishable with 





imprisonment of, at most, three months, or fine 
of, at most, 600 marks, with or without imprisonment, 
and of certain other minor offenses. 

§ 30. Except when the law provides differently, the 
lay-associates (Schoeffen), during the trial, exer- 
cise the judicial functions in their full extent, and with 
an equal right to vote as the judge, and also take part 
in the decisions to be made during the trial, except 
such as have reference to pronouncing the sentence. 

§ 31. The office of a Scheeffe is an honorary one, and 
can only be filled by a German (citizen). 

§ 32. Incapable of holding the office of a lay judge 
are: 1. Persons disfranchised. 2. Persons under 
prosecution for a crime which may be followed by dis- 
franchisemeut. 3. Spendthrifts, drunkards, etc. 

§ 33. To the office of lay-judge shall not be called: 
1. Persons under thirty years of age. 2. Persons who 
have not resided in their district two years. 3. Pau- 
pers. 4. Persous bodily or mentally disabled. 5. Serv- 
ants. 

§ 34. Further: 1. Ministers of State. 2. Members 
of the Senates of the free Hanse cities. 3. Officers of 
the empire. 4. Officersofa State. 5. Judicial officers 
and officers of the State’s attorneyship. 6. Judicial 
and police executive officers. 7. Clergymen. 8. 
Teachers. 9. Soldiers or mariners. 

§ 35. The following persons may refuse to serve: 1. 
Members of a Legislature. 2. Persons who have served 
as jurors or Schoeffen within a year. 3. Physicians. 
4. Apothecaries who have no assistant. 5. Persons 
above sixty-five years of age. 6. Indigent persons. 

§ 36. The chief officer of each community has to 
make a list of persons capable to serve as Scheoeffen, 
each year. This must be exposed to public inspection. 
Objections may be made to the list, and these are 
determined by the district judge, with the assistance 
of an administrative officer of the State, and seven 
‘“‘trusty men,’’ elected by the representatives of the 
various communities. These also select the Schoeffen 
from the list. These are then notified. §§ 37-50. 

§ 51. The lay-judges take an oath, administered by 
the presiding judge. It is in these words: ‘* You 
swear by God, almighty and omniscient, to faithfully 
fulfill the duties of a Schoeffe, and to give your votes 
according to your best knowledge and conscience.” 
The Schoeffe replies: ‘*I swear; so help me, God.” 
The person taking the oath is to lift his right hand, or 
he may take the oath in the form which his religion 
prescribes. The clerk of the court makes a protocol 
of the administration of the oath. 

§ 51. The judge may excuse a Scheeffe. 
this must be made in the court docket. 

§55. The lay-judges and “trusty men” get their 
travelling expenses paid. 

§56. Persons failing to appear and perform their 
duties as Schoeffen or ‘“‘ trusty men”’ may be fined from 
five to 1,000 marks; the district judge pronounces the 
fine after hearing the State’s attorney. If a sufficient 
excuse is shown afterward, the fine may be remitted. 
The party fined has a right to appeal. 


TitLe 5. — Circuit Courts (LANDGERICHTE). 


§ 58. Circuit Courts consist of a president and the 
requisite number of directors and members. 

§ 59. Civil and criminal chambers are formed in 
them. 

§ 60. Judges of inquisition are to be attached to 
them. 

§ 61. The president presides over the full bench. 
Over the chamber, the president or directors; yet at 
the beginning of the business year the business is dis- 
tributed among the several chambers, and the mem- 
bers of the various chambers and their substitutes are 
appointed. In each chamber the president distributes 
the business to the several members. 

§70. The civil chambers (with the chambers for 
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commercial controversies) have jurisdiction of all 
matters not given to the District Courts, and in cer- 
tain other cases. 

§71. The civil chambers are the appellate courts for 
civil controversies appealed from the District Courts. 

§72. The criminal chambers have jurisdiction in 
certain preliminary examinations, 23 provided in the 
Criminal Procedure Act; appellate jurisdiction from 
the judge of inquisition, the district judge, and the 
Schoeffen courts. 

§ 73. The criminal chambers have jurisdiction to de- 
cide, (1) in misdemeanors, in which the Schoeffen 
courts are incompetent; (2) in those crimes punishable 
with penitentiary of at most five years, with or with- 
out other punishments; (3) in crimes of persons under 18 
years; and they exercise jurisdiction in certain other 
enumerated cases. 

§§ 73-76. Three members in the civil chambers and 
five in the criminal make a quorum. 

§77. A criminal chamber may be attached to a Dis- 
trict Court, if the Circuit Court is too remote. § 78. 


Tire 6.—Jury Courts. (SCHWURGERICHTE.) 


§79. Jury courts meet periodically at the Circuit 
Courts for the trial and determination of criminal 
cases. 

§ 80. They have jurisdiction in criminal cases which 
do not belong before the criminal chambers or the 
Imperial Court. 

§ 81. They consist of three judges, inclusive of the 
president, and twelve jurors are called to decide the 
question of guilt. 

§ 82. Decisions are rendered by the judicial mem- 
bers. 

§ 83. The president of a jury court is appointed for 
the session by the president of the Supreme Court. 
He must be a member of the Supreme Court, or of a 
Circuit Court. The other members are appointed by 
the president of the Circuit Court from among the 
circuit judges. 

§ 84. The office of a juroris honorary, and can be oc- 
cupied only by a German citizen. Jurors are selected 
like Schoeffen. 

§ 91. They are drawn by lot in open session of the 
Circuit Court; the president draws the lots in the pres- 
ence of at least two judges and the State’s attorney. 

§ 98. Sessions of the jury courts may be held ina 
place within the circuit different from the place where 
the Circuit Court is regularly held. 

§ 99. Several circuits may be combined into one jury 
court district, and the jury court attached to one Cir- 
cuit Court. 


TitTLe 7.—CHAMBERS OF COMMERCIAL CAUSES. 


§ 100. If deemed requisite, chambers for commercial 
causes may be attached to the Circuit Courts. 

§101. They have jurisdiction (1) in suits between 
merchants arising out of mercantile transactions; (2) 
on bills of exchange and commercial notes; (3) be- 
tween members of a mercantile corporation; against 
dormant partners; assignees of such corporations and 
members; concerning trade-marks, and various other 
commercial matters. 

§ 109. The chambers for commercial causes consist 
of one of the judges of the Circuit Court as president, 
and two commercial judges. They have an equal 
vote. 

§ 111. The office of commercial judge is honorary. 

§ 112. Commercial judges are appointed on the nom- 
ination of the representatives of the body of mer- 
chants, and (§113) are taken from among the duly reg- 
istered merchants over thirty years old. 

§ 114. In maritime places commercial judges may 
also be taken from among expert mariners. 

§ 116. They have to take an oath, ($117) and during 





their term of office they have, in relation thereto, all 
duties and rights of judicial officers. 


TITLE 8.—SUPREME COURTS. (OBERLANDESGERICHTE.) 


§119. Supreme Courts are composed of a president 
and the requisite number of presidents of senates and 
councillors (judges). 

§ 120. They are formed into civil and criminal sen- 
ates. Only regular judges, permanently appointed, 
can be called to be associate judges. 

§ 123. The Supreme Courts exercise appellate juris- 
diction over the Circuit Courts. 

§ 124. Five members, inclusive of the president, 
form a quorum in a senate. 


TitLe 9.—TuHe IMPERIAL Court (OF APPEALS). 


§ 125. The seat of the Imperial Court is to be fixed 
by law. (Leipzig was determined upon, and the court 
is in operation since the Ist of October last.) 

§ 126. The court is composed of a president and the 
requisite number of presidents of senates and coun- 
cillors (judges). 

§ 127. They are appointed by the Emperor on the 
nomination of the Federal Council (Bundesrath; the 
representatives of the several States, like what our 
U.S. Senate is in theory.) Only persons duly qualified 
for the judicial office and over thirty-five years old 
can be appointed members of this court. 

§§ 128-131. Members may be removed or placed on 
the retired list by the court in certain cases, such as 
conviction of, or prosecution for a crime, physical dis- 
ability, and the like. 

§ 182. Civil and criminal senates are formed in the 
court, whole number is fixed by the Chancellor of the 
empire. 

§ 135. In civil cases this court has appellate jurisdic- 
tion over the Supreme Courts. 

§ 136. In criminal cases it has jurisdiction in cases 
appealed from the courts of first instance, in which 
the Supreme Courts cannot take cognizance, and in 
appeals from the jury courts, and it has original juris- 
diction in cases of high treason committed against the 
Emperor or the empire. 

§ 139. For plenary decisions two-thirds of all the 
members must be present, and (§ 140), in the senates 
seven members make a quorum. 

TITLE 10.—STATE’S ATTORNEYS. 


§ 142. There shall be attached to each court an office 
of State’s Attorney. 

The function of State’s Attorney is exercised: (1) in 
the Imperial Court by an attorney-general and one or 
more Imperial counsellors; (2) in the Supreme, Circuit 
and jury courts by one or more State’s attorneys; (3) 
in the District and Schoeffen Courts by one or more 
district attorneys. They exercise authority in the 
same localities as their courts. 

§ 148. They are under the supervision and direction 
of (1) the Attorney-General and Imperial Counsel- 
lors, of the Chancellor of the Empire; (2) the State’s 
Attorneys of each State are under the administration 
of justice (i. e., the Minister of Justice); (3) those at- 
tached to the Supreme, Circuit and District Courts 
under their chiefs. 

§ 149. Only persons qualified for the judicial office 
can be appointed State’s attorneys. 

$151. They act independently of the courts (7. e., 
they institute prosecutions when they see fit). 

Police officers and other ‘‘organs of safety’’ are 
subject to the orders of the State’s Attorneys in their 
respective districts, and have to assist them. 


’ 


TITLE 11.—CLERKS OF CouURTSs. 


§ 154. At each court there is to be established a 
Clerk’s office. (It comprises many clerks with their 
assistants.) 
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Title 12, §§ 155, 156, provides for the appointment of 
summoning and executive officers. 

Title 13, §§ 157-169, provides that the various courts 
have to render one another assistance about the serv- 
ice of process, the execution of judgments, the fur- 
nishing of records, etc. 

§ 168 provides: The peace (safety) officers of one 
State are authorized to pursue a fugitive into another 
State, and then to apprehend him. He is then to be 
iramediately taken to the nearest court or police office 
of the State where he was apprehended (and by such 
court or police he is afterward delivered up to the 
court that sought to arrest him). 

Title 14 provides for public sessions and the keeping 
of order during the session. It establishes rules sub- 
stantially like those that govern in this country. 

Title 15 provides for the language of the courts. Of 
course, this is German, but where persons cannot use 
this language an interpreter is to be employed. Testi- 
mony given in a foreign language may be entered in 
the protocol in that language, if the judge deems it 
important. 

Title 16 provides for consultations and votes of 
the judges, jurors and Schoeffen, which are secret. 
The majority decides. If there are several opinions, 
and none has a majority, the highest are added to the 
least, till a majority is obtained. 

Title 17 provides for the vacation, which is from 
July 15 to September 15. Sessions of court are held in 
vacation only in cases of urgency. For their deter- 
mination vacation chambers may be formed in the 
various courts. 

These are the main features of the ‘law concerning 
the constitution of courts,’’ and their comparison with 
our laws and practice will suggest many ideas to the 
reader, as it did to my mind. 

For want of time and space we will defer the con- 
sideration of some till some other occasion. 

J. KOPELKE. 

Crown Pornt, Inp., Dec. 23, 1879. 


———__¢—____—_— 


APPEAL BONDS— WHEN LIABILITY OF 
SURETY BECOMES FIXED. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


BABBITT, Plaintiff in Error, v. SHIELDs. 


Plaintiff, in an action in the District Court, recovered judg- 
ment against B., and B., by a writ of error, removed the 
case to the Circuit Court, executing a bond with defend- 
ants as sureties, conditioned that he should prosecute 
his appeal to effect and to answer all damages and costs 
if he should fail to make his plea good. The judgment 
of the District Court was affirmed by the Circuit, and 
B., by writ of error, removed the case to the Supreme 
Court, giving a new bond with good and sufficient sure- 
ties to prosecute the appeal to effect in that court. Pay- 
ment of the judgment being refused, plaintiff, without 
issuing execution thereon, brought action against de- 
fendants on the appeal bond. Held, that the action was 
maintainable, and that it was no defense that a new 
bond on appeal to the Supreme Court had been given or 
that plaintiff had not issued execution. 


RROR to the Circuit Court of the United States 

for the Eastern District of Missouri. The action 

was brought on an appeal bond by James C. Babbitt, 

assignee of E. Miller, a bankrupt, plaintiff in error, 

against John Shields and John Finn. The opinion 
states sufficient facts. 


CLIFFORD, J., delivered the opinion of the court. 

Notice to the opposite party is required in every case 
when a writ of error is sued out or an appeal is taken 
to remove a cause into an appellate court, except when 
the appeal is allowed in open court; and the provision 





is that every justice or judge signing the citation, ex- 
cept in certain cases not material to mention, shall 
take good and sufficient security that the plaintiff in 
error or appellant shall prosecute his writ or appeal to 
effect, and if he fail to make his plea good, that he shall 
answer all damages and costs where the writ is a super- 
sedeas, or all costs only where it does not supersede 
the execution. Rev. Stats., § 1000. 

It appears that the plaintiff as such assignee recov- 
ered judgment in the District Court against Edward 
Burgess in the sum of four thousand two hundred and 
thirty-six dollars and twenty-eight cents debt, and 
costs of suit. Exceptions were filed by the defendant 
and he sued out a writ of error and removed the cause 
into the Circuit Court for the same district to reverse 
the judgment. Sureties to the bond were required to 
perfect the removal of the cause, and the defendants 
in the present suit signed the bond as sureties of the 
principal, who is the party that sued out the writ of 
error. 

Sufficient appears to show that the bond was duly 
approved and the writ allowed, and that the cause was 
removed into the Circuit Court for trial. Due notice 
was given to the plaintiff, and it appears that the par- 
ties were there heard and that the Circuit Court af- 
firmed the judgment of the District Court, with costs. 
Payment of the judgment having been refused, and it 
appearing that the debtor had no property wherewith 
to satisfy the execution, the judgment creditor, as 
plaintiff, instituted the present suit against the defend- 
ants as the sureties of the principal, counting on the 
said bond as the cause of action. 

None of these facts are controverted, and it appears 
that the plaintiff in his declaration assigned as a 
breach of the bond that the principal in the same did 
not prosecute his writ of error to effect nor answer all 
or any damages or costs on failing to make his plea 
good. Service was made and certain proceedings fol- 
lowed that it is not important to notice, subsequent to 
which the defendants filed an answer, in which they 
set up the defense that the defendant in that suit by 
writ of error removed the judgment of the Circuit 
Court into the Supreme Court, and gave a new super- 
sedeas bond,with good and sufficient sureties, to prose- 
cute the appeal to the last-named court to effect, and 
the defendants here aver that by force and effect of 
said last-named writ of error and bond the judgment 
of the Circuit Court was superseded, rendered inope- 
rative, and vacated, and that the defendants in that 
bond thereby became released and discharged from any 
and all liability on the bond which they signed as sure- 
ties for their principal, it appearing that the sureties 
on the last-named bond are solvent and that the bond 
is sufficient in amount to answer all damages and 
costs. 

Responsive to those affirmative defenses the plaintiff 
filed a demurrer to the affirmative defenses set up in 
the answer, which was overruled by the court. Fail- 
ing in that the plaintiff filed a replication denying the 
new matters set up in the answer, and the court, on 
motion of the defendants, rendered judgment in their 
favor. Exceptions were filed by the plaintiff and he 
sued out the present writ of error. 

Three errors are assigned to this court: (1) That the 
Circuit Court erred in overruling the plaintiff's de- 
murrer to the affirmative defenses set up in the an- 
swer. (2) That the court erred in rendering judgment 
for the defendants. (5) That the court erred in not 
rendering judgment for the plaintiff. 

Argument to show that the bond given in the Dis- 
trict Court to prosecute the appeal to effect and an- 
swer all damages and costs was sufficient in form is 
unnecessary, as nothing is suggested to the contrary; 
nor is it necessary to enter into any discussion to prove 
that the omission of the names of the sureties in the 
introductory part of the bond does not affect its valid- 
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ity, inasmuch as it appears that each signed and sealed 
the instrument. Pequawkett Bridge v. Muthes, 7 N. H. 
230; Martin v. Dortch, 1 Stew. 479; Johnson v. Lehigh, 
13 Mo. 539; Brandt on Sureties, § 15; Cooke v. Craw- 
ford, 1 Tex. 9. 

2. Judgmeut was affirmed in the Circuit Court, and 
the rule is universal that the affirmance of the judg- 
ment in the appellate court fixes the liability of the 
sureties, as it shows conclusively that the principal 
obligor did not prosecute his appeal to effect. Karthous 
v. Owings, 6 Harr. & Johns. 134, 139. 

Where the bond is given in a subordinate court to 
prosecute an appeal to effect in a superior court, the 
sureties become liable if the judgment is affirmed in 
the superior court; nor are they discharged in case 
the judgment of the superior court is removed into a 
higher court for re-examination and a new bond is 
given to prosecute the second appeal, if the judgment 
is affirmed in the court of last resort. Nothing will 
discharge the sureties given to prosecute the appeal 
from the court of original jurisdiction but the reversal 
of the judgment in some court having jurisdiction to 
correct the alleged error. Dolby v. Jones, 2 Dev. Law, 
109; Ashby v. Sharp, 1 Litt. 156; Robinson vy. Plimpton, 
25 N. Y. 487; Smith v. Falconer, 11 Hun, 483; Gardner 
v. Barney, 24 How. Pr. 467-469; Smith v. Crouse, 24 
Barb. 435. 

Sureties in a bond for an appeal from the Special 
Term to the General Term are fixed in their liability 
when the judgment rendered in the Special Term is 
affirmed at the General Term, but such sureties are 
not liable for costs in the appeal from the General 
Term to the Court of Appeals, as the costs of such an 
appeal are not within the undertaking of the sureties 
in a bond given to prosecute the appeal from the Spe- 
cial Term to the General Term, from which it follows 
that the sureties in the bond to prosecute the appeal 
from the General Term to the Court of Appeals are 
alone responsible for such costs, without any claim for 
contribution from the sureties in the bond given to 
prosecute the appeal from the court of original juris- 
diction to the General Term. Hinkley v. Kreitz, 58 
Y. 583, 587. 

Viewed in the light of these suggestions it is clear 
that the sureties in the bond given to prosecute the 
removal of the cause in this case from the District 
Court to the Circuit Court became fixed when the 
judgment rendered in the District Court was affirmed; 
nor did the removal of the judgment of affirmance 
rendered in the Circuit Court into the Supreme Court 
have any effect whatever to diminish the liability of 
those sureties. Certainly not, as the judgment ren- 
dered in the Circuit Court was affirmed in the Supreme 
Court. 

Judgment having been rendered against the princi- 
pal in the bond in the District Court, and the condi- 
tion of the bond being that he, the principal, shall 
prosecute his appeal to effect and answer all damages 
and costsif he fail to make his plea good, it is difficult 
to see how it can be held that the sureties are dis- 
charged when it is held both in the Circuit Court and 
the Supreme Court that the judgment of the District 
Court is correct and that the judgment should be af- 
firmed. Neither principle nor authority will support 
that theory, nor do they afford it any countenance 
whatever. Jordan v. Woolen Co., 106 Mass. 511. 

Suppose that is so, still it is contended by the defend- 
ants that they are not liable in a suit on the bond be- 
cause the plaintiffs did not as a preliminary proceed- 
ing sue out an execution on the judgment and take 
proper steps to make the money. Without more the 
condition of the bond isa sufficient answer to that de- 
fense, as it stipulates that if he, the principal, fails to 
make his plea good, the obligors, principal and sureties, 
shall answer all damages and costs, which is quite 
enough to show that it was not necessary that an exe- 





cution should be sued out on the judgment before a 
right of action would accrue to the judgment creditors 
to enforce their remedy on the bond. As between the 
obligors and obligees all the obligors are principal debt- 
ors, though as between each other they may have the 
rights and remedies resulting from the relation of 
principal and surety. Anderson y. Sloan, 1 Oregon, 
487. 

It was the affirmance of the judgment that fixed the 
liability, and inasmuch as the defendants bound them- 
selves that the principal should pay the judgment if he 
failed to make his plea good, no such preliminary step 
is required. Gillette v. Bullard, 20 Wall. 571, 575; Tis- 
sot v. Darling, 9 Cal. 278, 281; Smith v. Ramsey, 6 Serg. 
& Rawle, 573; Brandt on Sureties. 

It is not necessary in order to charge the sureties in 
an appeal bond that an execution on the judgment re- 
covered in the appellate court should be issued against 
the principal. When they execute the bond they as- 
sume the obligation that they will answer all damages 
and costs if the principal fails to prosecute his appeal 
to effect and make his plea good, from which it follows 
that if the judgment is affirmed by the appellate court, 
either directly or by amandate sent down to the subor- 
dinate court, the sureties proprio vigore became liable 
to the same extent as the principal obligor. Unless the 
bond contains some special provisions to that effect 
the sureties in such a bond given in a common-law ac- 
tion do not become liable for the costs incurred in 
consequence of a new appeal to a still higher court; or, 
in other words, the sureties in a bond given in the 
District Court to indemnify the opposite party on an 
appeal to the Circuit Court are liable for the costs in- 
curred by a subsequent removal of the cause from the 
Circuit Court to the Supreme Court, the rule being 
that in that court the plaintiff in error or appellant 
must give a new bond; but it is equally well settled 
that such new appeal will not diminish or discharge 
the liability of his sureties on the bond given in the 
District Court, unless the judgment rendered in the 
District Court is wholly reversed. 

Apply these suggestions to the case before the court 
and it is clear that the Circuit Court gave judgment 
for the wrong party. 

Judgment reversed and the cause remanded with 
directions to sustain the demurrer of the plaintiff to 
the affirmative defenses set up in the answer, and to 
render judgment in favor of the plaintiff, in conform- 
ity with the opinion of the court. 


—_——__¢—_____— 


NEGLIGENCE OF MASTER OF VESSEL 
CAUSING INJURY TO SEAMEN 
IMPUTABLE TO OWNER. 


WISCONSIN SUPREME COURT, NOVEMBER 23, 1879. 


THOMPSON, Appellant, v. HERMANN. 


It is a general rule, applicable to all kinds of service, that a 
master who negligently fails to furnish his servant with 
safe machinery, means and appliances for doing the 
work required to be done, is liable for injuries to the 
servant caused by such negligence. 

The common seaman in a vessel at sea is bound to submit 
to the judgment and discretion of the master, and 
obey his orders, in the management of the vessel and 
its repair, especially in rough weather and cases of 
emergency ; and the fact that the seaman, on receiving 
from the master an order otherwise lawful, and being 
imperatively commanded to perform it in a manner or 
by means which he regards as unnecessarily dangerous, 
does not refuse to so perform it, or undertake then 
and there to withdraw from the service, will not pre- 
vent his recovering for persoual injuries caused by the 
master’s fault. 
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The owners of a vessel, as well as the master, are liable for 
injuries caused by the negligence or unskillfulness of 
the master, provided the act be done within the scope 
of his authority as such. 


PPEAL from Milwaukee County Court. Action 

for personal injury caused by negligence, by 

Lorentz Z. Thompson v. Charles Hermann and others. 
The facts appear in the opinion. 


H. H.& G. C. Markham and E. P. Smith, for appel- 
lant. 


Ludwig & Somers, for respondents. 


OrtTON, J. We think the amended complaint in this 
action states a cause of action, and that the demurrer 
should have been overruled. The complaint charges 
in effect that the defendants are the owners, and one 
of them master, and the plaintiff a seaman, of the 
vessel ‘‘ Surprise,’’ sailing on Lake Erie, between the 
ports of Ashtabula and Erie; that while a heavy sea 
was running and the vessel was pitching and rolling 
heavily, the jaw rope of the main gaff parted, and the 
gaff was unshipped, launched forward in front of the 
main mast, and swung over into the main rigging, and 
that the plaintiff, with other seamen, was ordered by 
the master to adjust the gaff, by standing upon the 
lower boom, and pulling upon the bow line fastened 
to one of the horns of the jaw of the gaff, and which 
was very likely and apt to slip from said horn, which 
was very smooth, worn and slippery, and caused 
plaintiff to fall from said boom to the deck below, and 
be thereby injured, all of which was well known to 
the master; that the plaintiff, thinking it unsafe and 
dangerous to obey such order, objected and protested 
against the same, and informed the master and in- 
sisted that the main gaff could as well be adjusted by 
means of tackle then and there near at hand, and with 
safety to all concerned, but that the master refused to 
adopt such precautionary means, and imperatively 
ordered the work to be done in the dangerous way 
above stated; and that in the careful discharge of his 
duty, in obedience of such order, the plaintiff fell from 
said boom and was injured by reason of the slipping 
of the bow line, and that the master was grossly neg- 
ligent in not providing, adopting and using the safe 
and proper means and appliances for such work, and 
by ordering and directing it to be done in the danger- 
ous manner above stated. 

It is objected by the learned counsel of respondent 
that the facts stated show that the service necessarily 
required by the employment was dangerous, and that 
the plaintiff, by entering upon it, took the risks and 
hazards upon himself, and that he was not bound to 
obey orders requiring such service, and might have de- 
clined the service, and abandoned the employment, 
and was negligent in not so doing. 

We think that the peculiar character of the employ- 
ment and the relations existing between the master 
and the common seaman of a merchant vessel outside 
of port, remove this case from these objections and 
the authorities cited to sustain them, and that although 
they might be correct legal propositions in respect to 
other kinds of employment, they have scarcely any ap- 
plication here. There would seem to be, however, one 
principle applicable to all kinds of service, upon which 
this complaint might be sustained, irrespective of the 
peculiar character of this employment and the relation 
of the parties, and that is, that the master is bound to 
furnish safe machinery, means and appliances for the 
work required to be done, and that carelessness or 
negligence in these respects alone may be legal ground 
for recovery. Smith v. Chie., M. & St. P. Ry. Co., 42 
Wis. 525; Wedgewood v. Chic. & N. W. Ry. Co., 44 id. 
44,and many other cases in this court. But aside 
from this principle, the master occupies such a position 
of authority on board of his vessel at sea, and the 





common seaman such a position of subordination, 
that the seaman is bound to submit to the will, judg- 
ment and discretion of the master, and obey his 
orders in the management of the vessel or for its re- 
pair, and especially in rough weather and in cases of 
emergency, and any other principle would work in- 
subordination, and the destruction of all authority 
and discipline on board the vessel. 

If each seaman, when ordered to perform any work 
or duty inthe management or repair of the vessel, were 
allowed by law to exercise his own free will, discretion 
and judgment in all cases of danger, and obey the 
master or refuse obedience, at his pleasure, such a 
right would directly lead to general mutiny, and be 
fraught with great danger and peril, not only to the 
one so insubordinate, but to all on board, and to the 
ship and cargo as well. The language of the books is 
that ‘“‘disobedience or misconduct of a sailor is of 
necessity punishable with great severity, because dis- 
cipline must be preserved, and without it the ship 
would always be in great peril.’’ 1 Pars. on Mar. L. 
463. ‘* By the common law the master has authority 
over all the mariners on board the ship, and it is their 
duty to obey his commands in all lawful matters re- 
lating to the management of the ship and the preserva- 
tion of good order, and such obedience they expressly 
promise to yield to him by the agreement usually 
made for their service. * * * Such an authority is 
absolutely necessary to the safety of the ship and of 
the lives of the persons on board.’’ Abb. on Shipping, 
177. ‘* A deliberate refusal to do duty has always been 
considered as one of the highest offenses by the mari- 
time law. The power to command must reside some- 
where, and the law has placed it inthe master. He 
may exercise it properly, or harshly and unjustly, and 
for this he is answerable when he returns to port.’ 
The Palledo, 3 Ware, 321. 

‘“*The master has an absolute authority on board his 
ship, and his orders, if not unlawful, are and must be 
imperative; submission is amongst the first duties of 
the seaman.’ United States v. Smith & Coombs, 3 
Wash. C. C. 525. “In cases of necessity or calamity 
during the voyage, the master is by law created agent 
for the benefit of all concerned, and his acts done 
under such circumstances, in the exercise of a sound 
discretion, are binding upon all parties in interest in 
the voyage.”’ Jordanv. Warren Ins. Co., 1 Story’s C. 
C. 343. While treating upon the authority of the 
master, in the case of The Almatia, Deady’s Rep. 
478, the court says: ‘‘He had a right to have the sails 
furled to please his eye, and in accordance with his 
notions of what was professional and seamanlike. 
Some one must give the law upon these matters, 
and the general rule is that the seaman must obey 
what his master commands.’’ The seaman on the 
voyage has no alternative but to obey or suffer punish- 
ment. He cannot dissent from or abandon the ser- 
vice on account of the dangers or unreasonableness of 
the particular service required, as he might do in port, 
but must obey at any risk or hazard to himself, and 
yet he voluntarily incurs no risk, but acts upon the 
risk and responsibility of those whose lawful authority 
demands of him implicit obedience to every lawful 
command, however unreasonable or dangerous, to 
which he reluctantly submits, to his own personal in- 
jury. The law which imposes upon the master this 
almost absolute authority also imposes upon him the 
fullest responsibility for its careful, considerate and 
reasonable exercise in all emergencies, and in default 
of which it also imposes upon him a clear legal lia- 
bility —or upon those he represents — for any personal 
damages occasioned by such default. 

The plaintiff, by protesting against the dangerous 
and unreasonable manner of accomplishing the object 
proposed, and by which he was injured, and suggest- 
ing a safer and more reasonable way of accomplishing 





72 


THE ALBANY LAW JOURNAL. 














the same object, and then submitting to the order and 
authority of the master, and attempting to do the 
work required in a careful and prudent manner, did 
his whole duty, and thereby removed from himself all 
of the responsibility. The master, by declining and 
rejecting the safer and reasonable manner proposed 
by the plaintiff, and by gross carelessness imperatively 
commanding the plaintiff to perform the work in the 
more dangerous way, assumed all of the responsibility 
and risk for the defendants. The plaintiff entered 
upon this dangerous service under duress and submis- 
sion to compulsion, without the liberty of choice or 
freedom of the will, and is therefore not responsible 
for his acts without negligence. Cases may and do 
arise when instant obedience to the orders of the mate 
is necessary; such as orders to take in sail in a sudden 
squall, or tocut away the rigging or spars, or to go aloft 
on a sudden emergent duty, when the mate may in- 
stantly enforce obedience by the application of posi- 
tive force, and indeed of all the force required to pro- 
duce prompt obedience.’’ Flanders on Shipping, § 73; 
United States v. Hunt, 2 Story’s C. C. 125; United States 
v. Taylor, 2 Sumner, 588. 

The plaintiff avers that he used care, or was not in 
fault, in attempting with others to execute the orders 
of the master, and that he submitted to the judgment 
and authority of the master after protest, and thus 
most clearly brings himself within the protection of 
these principles, and establishes his right of recovery. 
He could not have safely or lawfully done otherwise 
than submit under the circumstances, for his diso- 
bedience would have been revolt and mutiny, and he 
would have been liable to personal hazard and punish- 
ment; and to hold, under such circumstances, that he 
cannot recover for his personal injuries, received with- 
out any fault of his own, and solely by the careless 
and unreasonable orders of his superior, would be out- 
rageously unjust. The owners of the vessel for whom 
the master was acting, pro hac vice, are liable for the 
injuries of the plaintiff caused by the want of skill 
and ordinary care in commanding such dangerous and 
unreasonable service. ‘‘ By the general rule of the 
maritime law the owners of a vessel are liable for all 
injuries caused by the misconduct, negligence or un- 
skillfulness of the master, provided the act be done 
within the scope of his authority as master.’’ Beawes’ 
Lex Mercatoria (4th London Ed.), 54; Stinson v. 
Wyman, Davies, 172; The Waldo, id. 161; Dusar v. 
Murgatroyd, 1 Wash. C. C. 13. 

In the case of ‘‘The State Rights,” Crabbe, 22-24, 
Mr. Justice Hopkinson uses the following language, 
which is so comprehensive and expressive of the prin- 
ciples governing this case, that a copious quotation will 
be warrantable: ‘‘In the case now before this court 
I do not understand it to be denied that the owners of 
a@ vessel are answerable for the acts of their captain 
done within the course and scope of his employment 
and business. Is this not enough for this case? As- 
suredly it was within the course and scope of the 
employment and authority of Captain Allen to direct 
the ‘State Rights’ to be steered at his pleasure. He 
had full power to do this, derived from his owners, and 
all on board were bound to obey his orders without in- 
terposing their judgment as to the consequences to 
him or his owners. By the execution of such an 
order a wrong is done to another party. On what 
principles of the common or maritime law can the 
owners of the offending vessel, the principals of such 
an agent, whom they have armed with the power to do 
the wrong, throw the responsibility from themselves ?”’ 

These principles are further sustained by Desty’s 
Shipping and Admiralty, 124; Niagara v. Cordes, 21 
How. 7; Stone v. Ketland, 1 Wash. C. C. 142; The Ben. 
Flint, 1 Abb. (N. 8.) 126: Reed v. Canfield, 1 Sumn. 
195; Brown v. Overton, Sprague, 462; Brown v. The 
D. S. Cage, 2 Woods, 401. This treatment of the sub- 





ject of the liability of the owners for the tortious 
acts of the master of a vessel has been more extended 
because I have been unable to find any reported case 
of closely analogous facts. 

The order of the county court, sustaining the de- 
murrer to the amended complaint, is reversed, with 
costs, and the cause remanded for further proceedings 
according to law. 


ee 


CONSTITUTIONALITY OF LAW AUTHOR- 
IZING DESTRUCTION OF GAM- 
BLING DEVICES. 


MISSOURI SUPREME COURT, DECEMBER I, 1879. 


Lowry v. RAINWATER. 

A statute of Missouri designed to suppressing gambling in 
St. Louis, authorized the police to seize gambling tables 
and gaming devices used for gambling, and made it the 
duty of the president of the police to cause the same to 
be publicly destroyed. This could be done without no- 
tice to the owner or any semblance of a judicial investi- 
gation. Held, that the statute was unconstitutional as 
depriving the owner of such gambling tables, etc., of 
his property without due process of law. 

CTION to recover value of property belonging to 

41 plaintiff, claimed to have been unlawfully de- 

stroyed by defendants. The facts appear in the opin- 

ion. The defendants appealed from a decision of the 

St. Louis Court of Appeals, affirming judgment for 

plaintiff. 

Henry, J. The petition alleged substantially that 
on the19th day of May, 1874, the defendants, Watkins, 
Huthsing, Gardner and Hamilton, at the instigation of 
defendants, Rainwater and Huebler, being by them 
employed and assisted with force, etc., broke and en- 
tered the house and dwelling of plaintiff in the city of 
St. Louis, and took and carried away an extension 
dining table, the property of plaintiff, of the value, 
etc., and destroyed it, to his damage, etc. Defendants 
pleaded in justification, that the defendant C. C. Rain- 
water was at that time vice-president of the board of 
police commissioners of the city of St. Louis, and act- 
ing president, and, as such, under and in pursuance of 
the act to establish said board, issued his warrant to 
defendant Huebler, an officer of the police force; that 
at said time and at the place named in the petition, 
there was kept a prohibited gaming table, or other 
gaming device, of which said acting president had re- 
ceived satisfactory information, and that said officers 
charged with the execution of said warrant did, in 
pursuance of said act, for the purpose of executing 
said warrant, break open the doors, and for that pur- 
pose, had the assistance of the other defendants as 
members of the police force, and that, in pursuance 
of said act of the General Assembly, they caused said 
prohibited gaming table to be publicly destroyed, and 
that the wrong complained of by plaintiff was the 
above and no other. 

On the pleadings the Circuit Court rendered judg- 
ment for plaintiff, which was affirmed at General Term, 
and on appeal to the Court of Appeals was by that 
court affirmed (3 Mo. App. 562), and is now here on ap- 
peal from that judgment. Since this case was decided 
by the Court of Appeals that of McCoy v. Zane, 65 
Mo. 13, was decided by this court, wherein this court 
intimated an opinion that sections 24, 26and 27, Wag. 
Stat. 503, are constitutional. Those sections are iden- 
tical with sections 5,6and 7 of the act creating the 
board of police commissioners for the city of St. Louis, 
except that sections 24, 26 and 27 of the general stat- 
utes confer the p»wer upon any judge or justice of the 
peace, which by the police commissioners’ act is con- 
ferred upon the acting president of the board. 

Section 5 of the act creating a board of police com- 





THE ALBANY LAW JOURNAL. 


73 








missioners provides: ‘‘ Whenever the acting president 
of said board (in the general statutes ‘any judge or 
justice of the peace’) shall have knowledge or shall 
receive satisfactory information that there is any pro- 
hibited gaming table, or other gambling device, kept 
or used in the city of St. Louis, he shall have power to 
issue, and it shall be his duty forthwith to issue a war- 
rant directly to some officer of the police force under 
said board (in the general statute ‘ to the sheriff or any 
constable’) to seize and bring before him such gaming 
table or other gaming device.’’ Sec. 6: ‘The officer 
charged with the execution of such warrant shall have 
power, if necessary, to break open doors for the pur- 
pose of executing the same, and for that purpose may 
have the assistance of the whole police force.’”’ Sec. 7° 
“Tt shall be the duty of such acting president (in the 
general law ‘of the judge or justice of the peace’) be- 
fore whom any such prohibited gaming table or gaming 
device shall be brought, to cause the same to be pub- 
licly destroyed by burning or otherwise.”’ 

In McCoy v. Zane the constitutionality of the sec- 
tions upon which the proceedings of Judge Hendrick 
were based was not considered by this court. Nap- 
ton, J., observing that, ‘tin view of the conclusion we 
have reached in the case, it is unnecessary to deter- 
mine the questions which have been so extensively 
discussed by the counsel in regard to the constitution- 
ality of these statutory provisions.”’ It is therefore, 
in this State, an open question with which we are, in 
this case, directly confronted. By the general law, a 
judge or a justice of the peace, and by the act estab- 
lishing the board of police commissioners, the acting 
president of the board may issue his warrant directing 
aconstable or police officer to bring before him any 
gaming table or gaming device alleged to be used for 
gaming purposes, and without any further investiga- 
tion order its destruction. A legislative act which au- 
thorizes an officer, without notice to the owner, oreven 
the semblance of a judicial investigation, to seize and 
destroy the property of a citizen cannot be maintained 
under a Constitution which declares that ‘*no State 
shall deprive any person of life, liberty or property 
without due process of law.’’ Lord Coke says that the 
words ‘‘per legaum terrae’? mean by due process of 
law and being brought into court to answer according 
to law. In the langnage of Curtis, J., in Green v. 
Briggs, 1 Curt. 325, the words ‘‘law of the land” do 
not mean any act which the assembly may choose to 
pass. If they did, the legislative will could inflict a 
forfeiture of life, liberty or property without a trial. 
The exposition of these words, as they stand in Magna 
Charta as well as in the American Constitution, has 
been that they require ‘‘due process of law,’’ and in 
this is necessarily implied and included the right to 
answer to and contest the charge, and the consequent 
right to be discharged from it unless it be proved.”’ 

In Cooley’s Constitutional Limitations, p. 362, the 
learned author says: ‘* Nor can a party by his miscon- 
duct so forfeit a right that it may be taken from him 
without judicial proceedings in which the forfeiture 
shall be declared in due form.” Forfeitures of rights 
and property cannot be adjudged by legislative acts, 
and confiscations without judicial hearing after due 
notice would be void as not being due process of law. 
Id. 305. Selden, J., in Wynehamer v. People, 13 N. Y. 
378, said that the words ‘“* due process of law’’ must be 
understood to mean that no person shall be deprived 
by any form of governmental action of either life, lib- 
erty or property, except as the consequence of some 
judicial proceeding, appropriately and legally con- 
ducted. Judge Cooley, in his work on Constitutional 
Limitations, speaking of laws to prohibit the sale and 
manufacture of intoxicating drinks as a beverage, de- 
claring them a nuisance and providing for their con- 
demnation and destruction, remarks that ‘it is only 
where, in framing such legislation, care has not been 





taken to observe those principles of protection which 
surround the persons and dwellings of individuals, se- 
curing them against unreasonable searches and seiz- 
ures and giving them a right to trial before condemna- 
tion, that the courts have felt at liberty to declare 
that it exceeded'the proper province of police regula- 
tion.” 

We doubt if a case can be found in any State in the 
Union sustaining an act conferring such power upon a 
judge, justice of the peace, police commissioner, or any 
other officer, as the president of the board of police 
commissioners is invested with, by the sections 5, 6 
and 7 of the act establishing that board. Similar, but 
infinitely less obnoxious, acts have been held void in 
Massachusetts. Fisher v. McGirr, 1 Gray, 1; in Mich- 
igan, Hibbard v. People, 4 Mich. 126; and in other 
States. In Lincoln v. Smith, 27 Vt. 354, the court ob- 
serves of their statute for the seizure and destruction 
of intoxicating liquors: ‘‘It would_be somewhat re- 
markable if an enlightened Legislature at the present 
day should pass a law with an intention to have liquors 
adjudged forfeited by a judicial tribunal, and ordered 
to be destroyed, without trial and without proof that 
they were intended for sale contrary to law, and we 
apprehend the statute does not require us to put the 
Legislature who passed this act in so awkward a di- 
lemma.” If valid, what we have regarded as guaran- 
tees of our rights of property, both in the Federal and 
State Constitutions, are unmeaning phrases, calculated 
to lull us into a sense of security, rather than to afford 
us protection against invasions of what we have re- 
garded as sacred rights. 

We are not unmindful of the duty of the courts to 
weigh carefully all that may be urged in favor of the 
validity of an act of the legislative department of the 
government, before declaring it in conflict with the 
organic law, and only to announce such a conclusion 
when no doubt is entertained of its correctness. After 
a careful examination of the seventh section of the act 
under consideration, and numerous adjudications of 
the courts of other States bearing upon the question 
involved, we are satisfied that it is in conflict with the 
fourteenth amendmeut to the Federal Constitution, 
and therefore invalid. If the seventh section fall the 
fifth cannot stand, for it authorizes an arbitrary seiz- 
ure of the property, with no provision made for its 
disposition. The officer before whom it may be taken 
may hold it against the owner indefinitely. He can- 
not by suit recover it, because, assuming the constitu- 
tionality of the section, the seizure of the property, as 
well as the holding by the officer, would be lawful. It 
is ‘‘an unreasonable seizure” of private property, and 
a violation of section 23, article 1, of the Constitution 
of 1865. 

An act which, under the pretext of preserving pub- 
lic morals, provides for the seizure of private property, 
should also provide a summary mode of judicial pro- 
ceedings for determining whether it is the kind of 
property, and was used or held for purposes condemned 
by the act. Even to authorize the property to be 
seized and held until in an ordinary action at law for 
the recovery of his property, the claimant should nega- 
tive the allegations in the warrant of seizure, would be 
oppressive and unjust, and not in harmony with the 
spirit of our Constitution. Hence a statute which au- 
thorizes a seizure of private property under a warrant 
issued in pursuance of provisions such as are contained 
in section 7, should also afford a speedy trial to ascer- 
tain whether the property is of the character and is 
used or held for the purposes condemned by the act, 
and make provisions for duly notifying the owner and 
giving him his day in court. The constitutional safe- 
guards thrown around the rights of property are not 
to be demolished in order to suppress gambling or 
gambling houses. The vices which acts authorizing 
these summary proceedings propose to, eradicate are 
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inconsiderable in comparison of the value of the con- 
stitutional guarantees which secure to the citizen his 
liberty and his property. We recognize the right of 
the State to adopt and the propriety of a vigorous en- 
forcement of the laws for the suppression of gambling 
and gambling houses, but these laws may be so framed 
as to harmonize with those constitutional provisions, 
and hasty and inconsiderate legislation which disre- 
gards them cannot be upheld. 

We are of the opinion that the fifth section, stand- 
ing by itself, is in conflict with the Constitution, and 
holding that the seventh section is void, the fifth does 
not stand alone, and is also void. The cases cited in 
the discussion of the constitutionality of the seventh 
section we think fully sustain our views in regard to 
the fifth section. 

We express no opinion on that phase of the constitu- 
tional question with respect to the fifth section, dis- 
cussed by the Court of Appeals. 

All concurring, the judgment is affirmed. 


a ee 
NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL TO CoURT OF APPEALS CANNOT BE HAD 
UPON ERRORS NOT EXCEPTED TO.— Errors in the 
charge of the trial judge and such errors as that the 
verdict was perverse, excessive in amount, and con- 
trary to the law and the evidence, cannot be reviewed 
in the Court of Appeals without exceptions being 
taken. The Supreme Court can grant new trials al- 
though no exceptions were taken upon the trial; but 
this court can review judgments and grant new trials 
only for errors of law, and such errors must be pointed 
out by exceptions taken at the proper time. Such has 
been the uniform practice of the court, and no decision 
to the contrary can be found. In Oldfield v. N. Y. 
& H.R. R. Co., 14 N. Y. 310, Comstock, J., said: 
‘The points that the damages were excessive and that 
the verdict was against evidence and against the law 
of the case as laid down at the trial, were properly ad- 
dressed to the Supreme Court, which could reverse the 
judgment and grant a new trial on those grounds, but 
this court has no such power.”’ “‘We can deal only with 
questions of law upon exceptions duly taken.’’ The 
New Code, § 999, does not establish a different rule. 
The new words therein, ‘contrary to the law,’’ confer 
no new power. The Supreme Court always had the 
power conferred thereby and frequently exercised it. 
Macy v. Wheeler, 30 N. Y. 231; Alger v. Duncan, 39 id. 
313. Judgment affirmed. Standard Oil Co. v. Amazon 
Insurance Co., appellant. Opinion by Earl, J. 
[Decided Jan. 13, 1880.] 


MECHANICS’ LIEN — PERSONAL JUDGMENT CANNOT 
BE ENTERED IN PROCEEDINGS IN ABSENCE OF VALID 
LIEN. — Proceedings under the General Mechanics’ 
Lien Law of 1854 (ch. 402), as amended by Laws of 1873, 
ch. 489, can only be resorted to in a case falling within 
the statute; that is, where a mechanics’ lien exists. 
The main object of the proceeding is to enforce the 
lien, and the power to render a personal judgment is 
merely incidental to the main purpose and to avoid 
the necessity of resorting to a separate action. But 
where no lien exists this form of proceeding cannot be 
resorted to for the purpose of enforcing a mere per- 
sonal contract between parties, aud the unfounded 
allegation of the existence of the lien does not author- 
ize the substitution of this proceeding in place of the 
proper common-law action. Accordingly, where in a 
proceeding to enforce a mechanics’ lien a referee 
found that no lien existed, held, that a personal judg- 
ment rendered against the owner, upon the ground 
that he had agreed to pay claimants for articles for the 
building furnished the contractor, was invalid. Bur- 
roughs v. Tostevan, 19 Alb. L. J.115; Glacius v. Black, 





67 N. Y. 563; 50 id. 145. Judgment affirmed. Weyer 
et al., appellants, vy. Beach. Opinion by Rapallo, J. 
(Decided Jan. 31, 1880.] 

NEGOTIABLE INSTRUMENT— NOTE PAYABLE TO 
MAKER’S OWN ORDER — INDORSEMENT — MISTAKE — 
ESTOPPEL.—C. made his note for $7,000 payable to his 
own order. This was indorsed by defendants and dis- 
counted by plaintiff without being indorsed by C. C. 
became insolvent before the note became due, and de- 
fendants thereupon, in payment of his note, executed 
their own note for $6,000 and paid $1,000. In an action 
upon this note they claimed that at the time they gave 
it they did not know that C. had not indorsed the 
prior note, and that they were not therefore liable, 
and that they gave their note under mistake in that 
respect. Jleld, that the plaintiff obtained a perfect 
title to the prior note without the indorsement of C. 
(1 R. S. 768), the note having by statute the same effect 
and being of the same validity as against the maker 
and all persons having knowledge of the facts, as if 
payable to bearer. If the defendants had knowledge 
of the facts within the meaning of the statute the 
note must be treated as one payable to bearer. Plets 
v. Johnson, 3 Hill, 112; Cent. Bank of Brooklyn v. 
Lang, 1 Bosw. 205. And the defendants could not set 
up against a bona fide holder for value that they did 
not know the contents of the note they signed, and it 
was plain from the reading of the note that it was 
payable to the maker’s order. Judgment affirmed. 
Irving National Bank of New York v. Myers and ano., 
appellants. Opinion by Earl, J. 

(Decided Jan. 13, 1880. ] 

FRAUDULENT TRANSFER OF BY HOLDER, NOT A DE- 
FENSE—BAN«RUPT AcT.—Defendant gave his promis- 
sory note to S. for full value. 8S. transferred this and 
other notes to E. to pay a debt due from him to E. for 
one-third of the amount of the notes. S, then filed 
his petition in bankruptcy and an assignee was ap- 
pointed, After the petition was filed, E. re-trans- 
ferred defendant’s note to 8., and S., before maturity, 
transferred it to plaintiff for a valuable consideration. 
Held, that defendant could not defend an action on 
the note by plaintiff, on the ground that the transfer 
from S. to E. was in fraud of the Bankrupt Act. That 
question could be raised only by the assignee in bank- 
ruptcy or the creditors of S. As against defendant, 
the title of plaintiff to the note was unassailable. Pay- 
ment of the note by defendant to plaintiff would be 
sufficient to protect defendant against further claim. 
Judgment affirmed. Sullivan v. Bonesteel, appellant. 
Opinion by Earl, J. 

(Decided Jan. 13, 1880.] 

TRIAL — FINDING OF REFEREE UPON CONFLICT OF 
EVIDENCE NOT ERROR OF LAW.—Where there was a 
conflict of evidence before a referee in regard to an 
alleged fact, held, that the refusal of the referee to find 
such fact was not an error of law, whatever evidence 
there might have been to sustain such fact. Judgment 
affirmed. Stewart v. Morss, appellant. Opinion by 
Rapallo, J. 

{Decided Jan. 13, 1880.] 
UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERY, 1878. 

APPEAL— FEDERAL QUESTION —COURT MAY EX- 
AMINE OPINIONS OF STATE COURTS TO DETERMINE AS 
To.—This court may look into the opinions of the 
State court from which an appeal is taken, for the pur- 
pose of determining whether a Federal question was 
raised and decided in a case coming up from that 
court. Armstrong v. Treas. Athens Co., 16 Pet. 285; 
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Cousin v. Blanc, 19 How. 207. To give this court 
jurisdiction in a writ of error to a State court a 
Federal question must not only exist in the record, 
but it must have been decided against the party who 
sues out the writ. Murdock v. Memphis, 20 Wall. 
626. ‘‘Only such questions as either have been or 
ought to have been passed upon by that court in the 
regular course of its proceedings can be considered by 
this court upon error.”’ Fashnacht v. Frank, 23 Wall, 
416. In this case the only Federal question there was 
in the record was not presented to the State court, 
‘either in brief or oral argument.’? The State court 
say they presume the question was abandoned, and as 
one of their reasons for that presumption they say “it 
is manifest that the Circuit Court could not have taken 
jurisdiction.”” We think this is not such a decision of 
the question as will give us jurisdiction. Appeal from 
Supreme Court of Louisiana dismissed. Weatherby, 
plaintiff in error, vy. Bowie. Opinion by Waite, C. J. 

CHATTEL MORTGAGE — IN NEw YORK — FIRM MORT- 
GAGE BY RESIDENTS TO BE VALID AGAINST CREDITORS 
MUST BE FILED WHERE MEMBERS OF FIRM RESIDE — 
UNFILED MORTGAGE VALID AGAINST ASSIGNEE IN 
BANKRUPTCY — FRAUDULENT CONVEYANCE UNDER 
BANKRUPT ACT — WHAT IS NOT.— By the laws of New 
York it is provided that every mortgage or convey- 
ance, intended to operate as a mortgage of goods and 
chattels, which should not be accompanied by an im- 
mediate delivery, and followed by an actual and con- 
tinued change of possession of the things mortgaged, 
should be absolutely void, as against the creditors of 
the mortgagor, and as against subsequent purchasers 
and mortgagees in good faith, unless the mortgage, or 
a true copy thereof, shall be filed in the town or city 
where the mortgagor, “if a resident of that State, 
shall reside at the time of the execution thereof; and 
if not a resident, then in the city or town where the 
property so mortgaged shall be at the time 
of the execution of such instrument.’’ In the 
city of New York, the mortgage is directed to be 
filed in the office of the register of said city; in other 
cities of the State, and in the several towns thereof in 
which a county clerk’s office is kept, in such office; 
and in each of the other towns of the State, in the 
office of the town clerk thereof. ‘Registers and clerks 
are required to file such instruments, presented to 
them for that purpose, and indorse thereon the time of 
receiving same, and keep them deposited in their 
offices, for the inspection of the persons interested. It 
is further provided that every mortgage filed in pur- 
suance of the statute should cease to be valid against 
the creditors of the mortgagor, or against subsequent 
purchasers or mortgagees in good faith, after the ex- 
piration of one year from the filing thereof, unless 
within thirty days next preceding the expiration of 
each and every term of one year after the filing of the 
mortgage, a true copy thereof, together with a state- 
ment exhibiting the interest of the mortgagee in the 
property thereby claimed by him in virtue thereof, 
shall be again filed in the office of the clerk or register 
aforesaid, of the town or any city where the mort- 
gagor shall then reside. The members of a firm which 
executed several chattel mortgages resided with their 
families in Westchester county, N. Y,, at the respect- 
ives dates of the several chattel mortgages, but the 
business of the firm as lessees of the Metropolitan 
hotel was carried on in the city of New York, and all 
the property covered by the mortgages was in use 
in that hotel, which was situated there. The 
mortgages were filed in the office of the register of 
deeds for the city of New York, and were not filed in 
the towns where the lessees, respectively, resided with 
their families. Held, that the actual residence of the 
mortgagors must determine the place of filing, and the 
mortgage was not properly filed so as to be valid as 





against subsequent judgment creditors of the firm. 
Held, also, that a recital in the mortgages that the 
mortgagors were “of the city of New York”’ did not 
affect the invalidity of the filing. The rights of 
creditors depend on actual residence and not on repre- 
sentations in the mortgage. Chandler v. Bunn, Hill 
& D. 168. The court say: It is to be regretted that 
we are not guided by some direct controlling adjudi- 
cation in the courts of New York construing the 
statute under examination. But no such decision has 
been brought to our attention. With some hesitation 
we have reached the conclusion that a chattel mort- 
gage, executed by a firm upon firm property, is void, 
under the New York statute, as against creditors, sub- 
sequent purchasers, and mortgagees in good faith, un- 
less filed in the city or town where the individual 
members of the firm severally reside. The statute, 
upon its face, furnishes persuasive evidence that its 
framers intended to make a sharp distiuction between 
the place where the property might be at the time of 
the execution of the mortgage, and the place of the 
mortgagor’s residence. If he be a non-resident of the 
State of New York the mortgage may be filed in the 
town or city where the property shall be at the time of 
the execution of the mortgage. If he be a resident, 
then his residence, not the actual siius of the property, 
governs. If these instruments be executed by several 
resident mortgagors, the statute would seem to require 
that the mortgage be filed in the towns or cities where 
the mortgagors, at the time, respectively reside. (2) 
Held, however, that the chattel mortgages were not void 
as to an assignee in bankruptcy of the mortgagors. In 
Yeatman vy. Savings Institution, 95 U. 8. 766, it was 
held to be an established rule, that ‘‘ except in cases 
of attachments against the property of the bankrupt, 
within a prescribed time preceding the commence- 
ment of proceedings in bankruptcy, and except in 
cases where the disposition of property by the bank- 
rupt is declared by law to be fraudulent and void, the 
assignee takes the title subject to all equities, liens or 
incumbrances, whether created by operation of law or 
by act of the bankrupt, which existed against the 
property in the hands of the bankrupt. Brown vy. 
Heathcote, 1 Atk. 160; Mitchell v. Winslow, 2 Story, 
630; Gibson vy. Warden, 14 Wall. 244; Cook v. Tullis, 18 
id. 382; Donaldson v. Farwell, 93 U. 8. 631; Jerome v. 
McCarter, 94 id. 734. He takes the property in the 
same “plight and condition ”’ that the bankrupt held 
it. Winslow v. McLellan, 2 Story, 492. Although 
the chattel mortgages, by reason of the failure to file 
them in the proper place, were void as against judg- 
ment creditors, they were valid and effective as be- 
tween the mortgagors and the mortgagee. Lane v. 
Lutz, 1 Keyes, 213; Westcott vy. Gunn, 4 Duer, 110; 
Smith v. Acker, 23 Wend. 670. (3) While the mort- 
gagors were solvent and not in contemplation of insol- 
vency, or of fraud toward creditors, one of them con- 
veyed to his wifeafarm. Afterward, the mortgagors, 
being indebted to S. for rent, for which S. had security 
by a chattel mortgage on their property, S., in order 
to enable them to continue business, took in satisfac- 
tion of the debt this farm, which the wife joined her 
husband in conveying to S., and other real estate be- 
longing to the mortgagors, at a fair valuation, releas- 
ing his security. There was no intent to prefer S. or to 
defraud other creditors in the transaction. Held, that 
there was no fraudulent preference under the bank- 
rupt law. Judgment of United States Circuit Court, 
Southern District, New York, affirmed in part and re- 
versed in part. Stewart v. Platt, assignee, ete. Opin- 
ion by Harlan, J. Field, Swayne and Bradley, JJ., 
dissent as to the first point, holding that the domicile 
of a firm under the law requiring chattel mortgages 
to be filed where the mortgagers reside is the place 
where it is located and carries on its business. 
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PRACTICE — EQUITABLE ACTION — FEIGNED ISSUE 
— EXCEPTIONS AT TRIAL OF, MAY BE USED ONLY ON 
MOTION FOR NEW TRIAL AND APPEAL FROM ORDER 
THEREON. — A bill of exceptions caunot be taken on 
the trial of a feigned issue, directed by a court of 
equity, or if taken, can only be used on a motion fora 
new trial. In such a case the proper course is on the 
motion for a new trial to have the evidence or the sub- 
stance of it stated and made part of the record, which 
will go up to the Court of Appeals, if an appeal 
is taken. The reason of the practice is ob- 
vious: The verdict of a jury upon an issue out of 
chancery is only advisory, and never conclusive upon 
the court. It is intended to inform the conscience of 
the chancellor. It may be disregarded, and a decree 
rendered contrary to it. Basey v. Gallagher, 20 Wall. 
680. If the verdict were conclusive, erroneous rulings 
at the time, if material, would vitiate it, of course, 
and render a new trial necessary. But not being con- 
clusive, the chancellor may be satisfied with the ver- 
dict notwithstanding such rulings; or he may think a 
new trial desirable even if no erroneous rulings be 
made. But in all cases where the verdict is brought 
in question, it is necessary that he be made acquainted 
with what passed at the trial, including as well the 
evidence given as the rulings of the court, in order 
that he may exercise his own judgment in the matter. 
Exceptions to rulings are proper to be taken and 
noted; for upon a view of the whole case, the mind of 
the chancellor may be affected by them; just as it is 
proper to take and note objections to evidence taken 
by deposition; but a bill of exceptions, as such, has 
no proper place in the proceeding. The verdict can 
only be set aside on a motion for a new trial, based, 
not on mere errors of the judge, but upon review of 
the whole case as submitted to the jury. Johnson vy. 
Harmon, 94 U. 8S. 371; Bootle v. Blundell, 19 Ves. 500; 
Barker v. Ray, 2 Russ. 75; Brockett v. Brockett, 3 
How. 691; Tatham v. Wright, 2 Russ. & M.1; Salter 
v. Hite, 1 Br. Parl. Cas. 1, 208; Watkins v. Carlton, 10 
Leigh, 560; Brockenbrough v, Spindle, 17 Gratt. 22. 
Decree of United States Circuit Court, Eastern Dis- 
trict, Virginia, affirmed. Watt, appellant, v. Starke. 
Opinion by Bradley, J. 
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NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 


MUNICIPAL CORPORATION — ADMISSIONS OF OFFI- 
CERS OF, AS TO LIABILITY, COMPETENT IN ACTION 
AGAINST 1T. — The admissions of the managing officers 
of a municipal corporation, such as the selectmen of a 
town, are competent evidence upon the question of 
liability of such corporation in an action for personal 
injury from a defective highway. A corporation may 
admit its liability through its officers or agents. Per- 
kins v. Railroad, 44 N. H. 223. Selectmen, in addition 
to their powers and duties as selectmen, have conferred 
upon them the authority of agents of the town, when 
no other agents are chosen. Gen. Stats. ch. 37, § 4. 
The acts and doings of selectmen, touching any of the 
matters falling within the scope of their official duty, 
may be proved as evidence against the town, and from 
them may be drawn all the just inferences against 
the town which would arise against a party so 
acting in reference to his private affairs. Glidden v. 
Unity, 33 N. H. 571. Payment by the selectmen of a 
claim for damages from a defective highway is evi- 
dence of an admission of the liability of the town. 
Grimes v. Keene, 52 N. H. 330; Coffin v. Plymouth, 49 
N. H. 173. If payment of a claim against the town 
by the selectmen is an admission of the liability of the 
town, an unqualified offer to pay must be equally so. 





*To appear in 58 New Hampshire Reports. 





The evidence is competent, but it is not conclusive. 
It may be explained, controlled, or overcome by other 
evidence in the case. The same principle has been 
sustained in numerous cases involving the question of 
settlement of paupers. Hopkington v. Springfield, 12 
N. H. 328; Pittsfield v. Barnstead, 40 id. 477; 
Canaan v. Hanover, 47 id. 215; Harpswell v. Phips- 
burgh, 29 Me. 313. Gray v. Town of Rollinsford. 
Opinion by Clark, J. 

PARTNERSHIP — ACTION BETWEEN PARTNERS UPON 
ACCOUNT STATED.— After the dissolution of a partner- 
ship of two persons, one of them may maintain an ac- 
tion against the other upon an account stated, without 
showing that the plaintiff paid the partnership debts 
which he agreed to pay. Dickinson v. Granger, 18 
Pick. 315; Gibson v. Moore,6 N. H. 547; Wallace vy. 
Antrim Shovel Co., 44 id. 521; Dakin v. Graves, 48 id. 
45. An action may be maintained upon an account 
stated, without proof that the defendant expressly 
promised to pay the balance appearing by the account 
to be due from him. The assent of both parties to the 
account as a settlement of the items stated in it, and 
the promise of the defendant to pay the plaintiff the 
balance, may be inferred from circumstantial evi- 
dence. Pars. on Part. 281; Hawkins v. Long, 74 N. 
C. 781; Williams v. Henshaw, 11 Pick. 79, 81; Spear 
v. Newell, 13 Vt. 288; Filer v. Peebles, 8 N. H. 226; 
Rich y. Eldredge, 42 id. 153, 159; 2 Greenl. Ev., § 126; 
Mathewson vy. Powder Works, 44 id. 289, 291. Coch- 
rane v. Allen. Opinion by Clark, J. 


SALE OF PERSONAL PROPERTY — DELIVERY OF UN- 
SEPARATED ARTICLES. — Plaintiff bought, by written 
bill of sale, from 8., ‘‘six holes’’ of hard brick. The 
hard brick were, at the time, in six holes, intermingled 
with a different quality known as light red brick. On 
the same day plaintiff took two bricks, and in a day or 
two after four thousand bricks from the six holes. 
Held, that there was a constructive delivery to plaint- 
iff of the six holes of brick, with the right to retain 
the possession of the whole for a reasonable time, that 
he might select therefrom the hard bricks, and leave 
the light red for the vendors. It was an executed sale 
as between the parties, and passed the title to the hard 
bricks to the plaintiff. Page v. Carpenter, 10 N. H. 
77. In the case of a sale of a part of an entire mass of 
goods, such as coal, brick, flour and grain, if the pur- 
chaser is allowed to take possession of the whole for 
the purpose of enabling him to separate the part sold, 
the title to that part passes to the purchaser, and he 
may retain the whole until he has had a sufficient time 
and opportunity to separate and take the part belong- 
ing tohim. Story on Sales, 314, n. 3; Weld v. Cutter, 
2 Gray, 195; Damon vy. Osborne, 1 Pick. 476. Lamprey 
y. Sargent. Opinion by Bingham, J. 

—— 
WISCONSIN SUPREME COURT ABSTRACT. 
NOVEMBER 28, 1879. 

ASSIGNMENT FOR CREDITORS — VALIDITY OF, CAN- 
NOT BE ATTACKED COLLATERALLY — APPROVAL OF 
JUDGE AS TO SURETIES CONCLUSIVE IF NOT IN FRAUD 
OF CREDITORS.—Under the statutes of this State re- 
lating to voluntary assignments for the benefit of 
creditors, if the proof made by the sureties, purporting 
to be under oath, at the time of the taking of the bond, 
shows that they are sufficient within the meaning of the 
statute, and the proper officer approved of them, the as- 
signment cannot be avoided by contradicting the affida- 
vits of the sureties, nor by proof that the oath was not 
in fact administered, unless it be shown that the assign- 
ment was made for the purposeof hindering, delaying 
or defrauding creditors. The court say that previous 
to the enactment of this statute it was competent for 
a debtor to make au assignment of his property to any 








THE ALBANY LAW JOURNAL. 


17 








person of his choice for the benefit of his creditors, 
without requiring such assignee to give any security 
for the faithful performance of the trust reposed in 
him, and his creditors would be bound by such as- 
signment in the absence of fraud. The fitness or un- 
fitness of the assignee to discharge the trust could not 
be inquired into in a collateral action by a creditor, 
except for the purpose of showing the fraudulent in- 
tent of the assignor in making the assignment. Bump 
on Fraud. Con. 367, 368; Burrill’s Assignm.,§ 92; Angell 
v. Rosenbury, 12 Mich. 241; Guerin v. Hunt, 6 Minn. 
375; Cram v. Mitchell, 1 Sandf. Ch. 251; Currie v. 
Hart, 2 id. 353. The assignment now cannot be 
avoided by showing that the affidavits of the sureties, 
which are certified to have been sworn to, were not in 
fact sworn to, except, perhaps, when such evidence is 
offered in counection with other evidence for the pur- 
pose of showing the fraudulent nature of the assign- 
ment. See Rex v. Smith, 1 Stark. 242; Rex v. Rivers, 
7C.& P.177; Reg. v. Pikesley, 9id. 124; Eastman v. 
Bennett, 6 Wis. 252, 243; Frederick v. Clark, 5id. 191; 
Carr v. Bank, 16 id. 50. The general rule is that when 
an oath is required to be made before an officer, whose 
duty it is to certify such oath, such oath can only be 
proved by the production of the proper written evi- 
dence, and when produced, is conclusive evidence of 
the facts therein stated, except, perhaps, in a direct 
proceeding to set the same aside, or when it has been 
fraudulently made. 1 Whart. Crim. Law, § 659; 1 
Greenl. Ey., § 86; Bassett v. Marshall, 9 Mass. 312; 
Tripp v. Garey, 7 Greenl. 266; Dole v. Allen, 4 id. 527; 
Harris v. Whitcomb, 4 Gray, 433; Lederer v. Railroad 
Co., 38 Wis. 244; Wright v. Fallon, 2 N. W. Rep. (N. 
8.) 1120; id. 556. Klauber v. Charlton. Opinion by 
Taylor, J. 


DEBTOR AND CREDITOR— AGREEMENT TO EXECUTE 
COMPOSITION AND WHEN BINDING.—If a creditor, 
after a verbal agreement with the debtor and with 
other creditors, to join with the latter in executing a 
composition deed at a specified rate, and after such 
deed has been executed in pursuance of the agreement 
by such other creditors refuses to sign it, he can re- 
cover only the rate fixed in such agreement. In Ans- 
tey v. Marden, 4 Bos. & Pull. 124, plaintiff orally 
agreed with the other creditors to accept a composi- 
tion of ten shillings on the pound, and to assign his 
claim to Weston, who was to advance the money; but 
when the agreement was drawn up he refused to sign 
it, although the other creditors had signed it and re- 
ceived their money. Rooke, J., said; ‘ Anstey is not 
the only person hereconcerned. If he were suffered to 
recover he would be guilty of a gross fraud on other 
creditors.”” In Norman v. Thompson, 4 Exch. 755, 
plaintiff verbally agreed with the debtor and a part of 
his other creditors, that he would accept ten shillings 
on the pound for his claim, if they would do the same, 
and afterward refused to carry out the agreement. Pol- 
lock, C. B., said: ‘“‘I do not think there is any ground 
for doubting that such an agreement is binding. It is 
a good consideration for one to give up part of his 
claim that another should do the same.” In Bradley 
v. Gregory, 2 Camb. 383, in reference to a similar 
agreement and refusal, Lord Ellenborough said: ‘I 
think the agreement in the present case operates as 
a satisfaction. But it is said the agreement is ex- 
ecutory, and therefore can be no bar. I think it is 
executed. Every thing on the defendant’s part was 
performed. It is the plaintiffs own fault that he has 
not enjoyed the full benefit of all that he stipulated 
for. It would be unjust if the defendant could be sued 
in this action.”” In Woods vy. Roberts, 2 Starkie, 417, 
Abbott, L. C. J., said. “If the plaintiff had, by his 
undertaking to discharge the defendant, induced any 
other creditor to accept a composition and discharge 
the defendant from further liability, he could not af- 





terward enforce his claim, since it would be a fraud 
upon that creditor. In Butler v. Rhodes, 1 Esp. 236, 
Lord Kenyon said that ‘it therefore never should be 
allowed to the plaintiff to recede from what he had 
undertaken, and to evade the effect of the composi- 
tion by a refusal to execute the deed which had been 
prepared with his consent,” and directéd the jury to 
find for the defendant. See, also, Fellows v. Stevens, 
24 Wend. 294; Browne & Co. v. Stackpole, 9 N. H. 478; 
Paddleford v. Thacher, 48 Vt. 574; Gardner v. Lewis, 
7 Gill. 377; Farrington v. Hodgdon, 119 Mass. 453; Mur- 
ray v. Snow, 37 Lowa, 410. Mellen v. Goldsmith. Opin- 
ion by Cole, J. 

PARTNERSHIP— LOAN TO FIRM UPON INDIVIDUAL 
NOTE OF PARTNER— PRESUMPTION OF LAW. — The 
taking, not as payment, of the individual note of 
one partner for money loaned, though it may be evi- 
dence that the loan was not made to the firm, is not 
conclusive of that fact. Where such individual note 
of one partner is taken for a loan made at the time to 
the firm, the presumption is that it was not taken as 
payment. And in an action against the firm upon the 
debt, if upon the trial the plaintiff can show that the 
money was borrowed for the firm, that he was at the 
time advised that it was for the firm, and that he 
loaned it to the firm and upon its credit, then the 
mere taking of the individual note of the one partner 
for the money so loaned will not defeat the action. 
The taking of such note may be evidence tending to 
show that the money was not loaned to the firm, and 
that the sole credit was given to the partner, but it is 
not conclusive of that fact, and if the jury should 
find as a fact_that the money was borrowed by and 
loaned to the firm, and upon its credit, then the taking 
of the individual note of one member of the firm 
would not be a payment of such firm debt, unless it 
was affirmatively shown that such note was taken in 
payment of the same. Sheehy v. Mandeville, 6 Cranch. 
256; Folk v. Wilson, 21 Md. 548; Glenn vy. Smith, 2 Gill 
& J. 508; Md. & N. Y. Coal, ete., Co. v. Wingert, 8 
Gill, 176; Whitney v. Goin, 20 N. H. 354; Wright v. 
Crockery Ware, 1 id. 281; Johnson v. Weed, 9 Johns. 
310; Schermerhorn vy. Loins, 7 id. 311; Monroe v. Hoff, 
5 Denio, 360; Porter v. Talcott, 1 Cow. 383; Vail v. 
Foster, 4 N. Y. 312; Muldon v. Whitlock, 1 Cow. 290; 
Breed v. Cook, 15 Johns. 241; Wilson v. Foree, 6 id. 
110; Read vy. Hutchinson, 3 Camp. 351; Owenson v. 
Morse, 7 T. R. 64; Soffe v. Gallagher, 3 E. D. Smith, 
507; Blunt v. Walker, 11 Wis. 350; Ames v. Ames, 5 
id. 160; Williams v. Starr, id. 534; Davenport v. 
Schram, 9 id. 119; Eastman vy. Porter, 14 id. 39; Ford 
v. Mitchell, 15 id. 304; Webster v. Stadden, 14 id. 277; 
Lindsey v. McClelland, 18 id. 481; Williams v. 
Ketchum, 21 id. 432; Payne v. Vorhees, 21 id. 522; 
Aultman & Co. v. Jett, 42 id. 488; Aultman & Taylor 
Co. v. Hetherington, id. 622. A remark of Dixon, C. 
J., in Ford vy. Mitchell, 15 Wis. 304, doubted, but dis- 
tinguished. Hoeflinger v. Wells. Opinion by Tay- 


lor, J. 
RECENT ENGLISH DECISIONS. 


DAMAGES — MEASURE OF, IN ACTION FOR MISREPRE- 
SENTATION OF VALUE IN SALE OF SECURITIES. — De- 
fendant represented to L. that rupee paper would be a 
profitable investment,whereupon L. authorized defend- 
ant to purchase some of the stock exchange. Defend- 
ant thereafter transferred and sold to L. a quantity of 
such paper by fraudulently representing that he (de- 
fendant) had bought it in the market. The rupee 
paper, which was transferred to L., was in fact defend- 
ant’s own. After the sale rupee paper fell in value. 
L. kept what he had bought for some months, and 
then sold it at aloss. In an action for misrepresenta- 
tion by L.’s trustee in liquidation, Huddleston, B., 
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gave judgment for the full amount of the loss. On 
appeal, held, by Baggallay and Thesiger, L. JJ., that 
the proper measure of damages was the difference be- 
tween the price for which L. had purchased and that 
for which he could then have sold in the market. 
Held, by Bramwell, L. J., that the proper measure was 
the difference between the price for which L. purchased 
and that for which he could have sold in the market 
within a reasonable time after he had purchased. 
Judgment varied, and amount of damages referred. 
Ct. of Appeal, May 27, 1879. Waddell v .Blockey, 41 L. 
T. Rep. (N. 8.) 458. 

EASEMENT—IN UNDERGROUND WATER— DIVERSION 
OF SOURCE OF A WELL.—Defendant sold to plaintiff a 
well and the right of conveying the water therefrom 
through pipes through defendant’s land without any 
interruption or disturbauce by defendant, his heirs or 
assigns, or any other person or persons whatsoever. A 
railway company purchased from defendant lands in 
the proximity of the spring without recourse to their 
compulsory powers. The effect of the works of the 
railway company was to drain the water from the land 
before it reached the spring, in consequence of which 
the spring became dry and the water did not flow 
through plaintiff's pipes. Plaintiff sued defendant for 
breach of the agreement. Ji/eld, that the defendant 
had only conveyed the flow of the water after it had 
reached the spring, and therefore the draining of the 
water before it reached the spring was no breach. Judg- 
ment of Pollock, B., affirmed. Ct. of Appeal, Nov. 
14, 1879. Brain v. Marfell. Opinions by Lord Cole- 
ridge, C. J., and Bramwell and Brett, L. JJ., 41 L. T. 

tep. (N. S.) 455. 

WATER-COURSE—RIPARIAN RIGHTS—UNDER LAW OF 
LowkrR CANADA—OBSTRUCTION—WHAT CONSTITUTES 
NAVIGABLE RIVER—RIGHT OF ACCESS.—By the French 
law existing in Lower Canada, the test of the naviga- 
bility of a river is the possibility of its use 
for transport in some practical and _ profitable 
way; and therefore a river which is navigable 
for small boats, but up which barges can only be 
brought with risk and difficulty at exceptional states 
of the tide, cannot be considered as navigable. The 
French law makes a distinction betweeu rights of im- 
mediate access from a man’s property to a highway, 
and the right to complain of a mere obstruction in it; 
and therefore a riparian proprietor upon a navigable 
river cannot maintain an action in respect of an ob- 
struction of the navigation without proof of actual 
and special damage, provided that his right of access 
to the waterway is not interfered with thereby. Judg- 
ment of the court below affirmed. Semble, that the 
English law attributes larger rights to riparian propri- 
etors on navigable rivers than the law of Canada. 
Privy Council, Nov. 22, 1879. Bell v. Corporation of 
Quebec, 41 L. T. Rep. (N. 8S.) 451. 

——_ > 


REPORT OF THE COMMITTEE ON LAW RE- 
FORM TO THE NEW YORK STATE 
BAR ASSOCIATION. 


First.—This Committee has upon two occasions ex- 
pressed its opinion that it is not expedient to repeal 
the “Code of Civil Procedure” and that the ‘ Nine 
Chapters”’ of the revision which have been twice 
passed by the Legislature, but have failed to receive 
the approval of the Governor, ought to be enacted. 
Nothing has occurred since the last annual meeting to 
change the opinion of your Committee. 

The Thirteen Chapters, constituting the present 
Code of Civil Procedure, have been in force since Sep- 
tember 1, 1877. It is not claimed that they are per- 
fect, or that all the modifications of the old practice 
made thereby were expedient or useful. It must be 





conceded that in practice very few of the evils which 
the opponents of the new Code anticipated have fol- 
lowed. The present Code has in most respects worked 
smoothly. It has changed the old practice but little, 
and the changes made have generally been improve- 
ments. The profession has become accustomed to it, 
and to repeal it, and re-enact the provisions for which 
it has been substituted, would produce great confusion 
and embarrassments. But the profession is now 
obliged to look to the new Code for the rules govern- 
ing a part of the practice, and to the old Code, the 
Revised Statutes, and the session laws of many years 
for the rest. This is a constant source of annoyance 
and trouble. 

It seems to your Committee that there can be no 
question that this evil will be to a great extent reme- 
died by the adoption of the ‘‘ Nine Chapters.’’ We 
shall then have a complete and harmonious practice, 
governing special proceeding and Surrogates’ Courts, 
as well as actions in the Supreme Court and in the 
County Courts. It must be remembered that the work 
of the Commissioners of Revision has been carefully 
reviewed by the Judiciary Committee of both Houses 
of the Legislature and by a select committee of the 
Senate. It should and doubtless will again be revised 
by the Judiciary Committee of the Legislature of 
1880. If defects still exist they can be supplied and 
mistakes corrected by subsequent amendments. 

The change may at first put members of the profes- 
sion, accustomed to the old state of things, to some 
slight inconvenience; but they will soon become ac- 
customed to the new procedure, and the fact that the 
practice in all departments and proceedings will be 
made substantially the same, and be greatly simplified 
and harmonized, will more than compensate for the 
annoyances incident to any change, and will tend to 
make the labors of the profession as a whole less irk- 
some and perplexing. 

Your Committee therefore again recommends the 
adoption of the ‘* Nine Chapters.”’ 

Second.—Y our Committee is not at present prepared 
to recommend the adoption of the ‘“ Civil Code” or 
any further codification of the law. This subject, 
however, has not been sufficiently discussed in the 
Committee to warrant the expression of any decided 
opinion in regard toit. It is evident, however, that 
any codification of the common law must result in 
very serious changes, much greater than any modifica- 
tions of procedure merely, and should not be enacted 
without the most careful and thorough considera- 
tion. 

Third.—There are many other subjects which would 
properly come within the province of this committee, 
but which, in consequence of the slight opportunity 
had for conference with each other, your Committee 
is unable at this time to present any recommendation 
in relation to it. It feels warranted in doing nothing 
more now than to offer certain suggestions by way of 
eliciting discussion and reflection. 

It is the opinion of many of the profession that the 
judicial force of the State is inadequate to the per- 
formance properly of its duties. The judges of the 
Court of Appeals have certainly been faithful and in- 
dustrious in their labors; but still the calendar of this 
court is constantly increasing and it seems clear, that, 
as at present constituted, it cannot, with all its indus- 
try and ability, keep up with the business brought be- 
fore it. It is suggested whether an increase of the 
number of the judges of the court to twelve, five still 
constituting a quorum, would not enable the court to 
sit constantly, the judges alternating under the direc- 
tion of the chief judge, and whether with such an in- 
crease the evils of a double court might not be obvi- 
ated by a provision for one or two terms of the full 
bench each year for the decision of important ques- 
tions of constitutional law, or otherwise, or of general 
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importance, in such manner as the court might di- 
rect. 

Your Committee is not now prepared to recommend 
any detailed plan for the re-enforcement of this court, 
but makes these suggestions with a view of calling at- 
tention to the subject and in the hope that it may give 
rise to discussion and perhaps lead to the suggestion of 
some plan for the relief of this court. Since writing 
this, your Committee has been informed that a com- 
munication on this subject has been sent to the Com- 
mittee on Grievances, accompanied by a proposed 
amendment to the Constitution, which will be re- 
ported to the Association. And your Committee re- 
spectfully unites with the Committee on Grievances 
in calling the attention of the profession to the plan 
thus suggested. 

It is also suggested whether the General Terms of 
the Supreme Court might not be better arranged than 
at present for facilitating the business of that branch 
of the court. 

And also, whether the system of publishing the re- 
ports of judicial decisions might not be improved, 
either by modifying the present constitutional pro- 
vision for the free publication of all decisions, or by 
providing for the publication by the State of all opin- 
ions directed by the court to be published, and of those 
only. 

All of which is respectfully submitted. 

MatrHew HALE, Chuirman, 

Dated Nov. 18, 1879. 

-_——-- > ———_— 
NEW BOOKS AND NEW EDITIONS. 


Krne’s TrRoUTING ON THE Brut Rrver. 

Trouting on the Brulé River, or Lawyers’ SummerWapfaring 
in the Northern Wilderness. By John Lyle King, Chi- 
cago: The Chicago Legal News Co., 1879. Pp. xx, 273. 
HIS neat little volume purports to be an account of 
the vacation exploits of certain Chicago lawyers in 

the wilderness, in the years 1875 and 1877. The party 
in the former year consisted of the author; Mr. High, 
author of “ Injunctions,” ‘* Extraordinary Legal Rem- 
edies,” etc.; Mr. Bissell, the compiler of Bissell’s Re- 
ports, and Mr. Lorenzo Pratt, ‘‘a Chicago capitalist.’’ 
In the latter year, the party was the same, except that 
Mr. Franklin Denison took the place of Mr. Bissell. 
The composition and proportions of the parties were 
admirable —three lawyers to one ‘capitalist ’’ — the 
latter being furnished to pay the bills of the lawyers, 
we suppose, which is the fittest imaginable use of capi- 
talists. The plan was probably devised by Mr. High 
as one of his ‘‘extraordinary legal remedies,”’ and it 
appears to have been successful. Cutting loose from 
civilization and conventionalities, these gentlemen ac- 
quired many fish — some of them trout —either by con- 
quest or by purchase; they shot (at) many deer; they 
shot an alleged bear, which proved a porcupine; and 
if the chronicler is to be credited or literally construed, 
they accomplished gastronomic feats at which the pale 
dyspeptic denizens of city chambers may well stand 
aghast. The book gives us some humorous descrip- 
tions of their Indian guides, and is written in a hearty, 
unaffected, and jovial tone, suited to the subject and 
characteristic of our learned profession. An excellent 
map is furnished, from which we learn that the Brulé 
river is situated in Wisconsin or Michigan, or both. 
To give an idea of Mr. King’s style and humor we 
single out the following sentences: ‘* Some iconoclastic 
barbarian had ruthlessly, with an axe, chipped away 
the rude memorials we had inscribed on an unbarked 
surface of a tree to mark and commemorate our abid- 
ing there. These arboreal inscriptions are customary 
at camping points. They answer to the hotel register 
as memoranda of travel and sojourn, and by comity of 
wayfarers in the woods, are considered as sacredly 





privileged from spoliation as the legends sculptured on 
a graveyard monument. The catches of fish are often 
arithmetically etched on these tree-tablets, and some- 
times these, as also names and dates, are inscribed in 
rare vagaries of figures and writing.’’ In fine, we 
recommend this little book to the perusal of our 
English cousins as an offset to the professional calen- 
dars of which we shall make mention in another col- 
umn. 


Story’s Equity PLEADINGS. 

Commentaries on Equity Pleadings, and the Incidents thereof, 
according to the Practice of the Courts of Equity of England 
and America. By Joseph Story, LL. D., one of the Jus- 
tices of the Supreme Court of the United States and Dane 
Professor of Law in Harvard University. Ninth edition. 
Revised, corrected, and enlarged, by John M. Gould. 
Boston: Little, Brown & Company, 1879. Pp. xxxix, 
762. 

The steadiness of the demand for this work is one 
of its best recommendations. The present edition 
contains material alterations and additions. The text 
of the fourth edition, edited by Charles Sumner, is re- 
stored, the additions of the subsequent editors to the 
text having been placed in brackets with the old notes. 
Although the present editor has added some five hun- 
dred cases, the bulk of the volume is less than that of 
the last previous edition. Although much of the work 
has been superseded by the adoption of Codes, and 
the abolition of courts of chancery, yet a knowledge 
of the principles of equity pleadings is still essential, 
and this celebrated work must always remain unri- 
valled and indispensable. The dedication of the origi- 
nal work to Jeremiah Mason is one of the most 
touching tributes ever rendered by a great lawyer to 
one still greater, and may serve, like a master-piece of 
sculpture over an ancient grave, to perpetuate a mem- 
ory otherwise in danger of being lost. 

— 


CORRESPONDENCE, 


ADMISSION TO THE BAR IN NEBRASKA AND DAKOTA. 


To the Editor of the Albany Law Journal: 

May I be permitted to inquire through the columns 
of this paper what the requirements are for admission 
to the bar in the State of Nebraska and the Territory 
of Dakota? Very truly, 

A CLERK. 

GRANVILLE, N. Y., Jan. 15, 1880. 


PRIORITY AMONG MORTGAGEES. 


To the Editor of the Albany Law Journal: 

In Bacon vy. Schoonhoven, 9 N. Y. Weekly Dig. 85, 
there was (1) a recorded mortgage, A; (2) a junior re- 
corded one, B; then a satisfaction of A by the mort- 
gagee, after an assignment of it, not recorded, and (3) 
a later mortgage C, taken on the faith of such satis- 
faction. In an action to foreclose A, it was held, that 
C had precedence of A, and as an “equitable rule in 
such case”’ that from proceeds of sale, the amount of 
A should first be set aside and surplus applied to B, 
with residue over to C, and then that fund set aside be 
applied to any remaining balance of C with residue 
overto A. But that rule would not be ‘equitable”’ 
unless the proceeds should equal the sum of A and B. 
For it is clear, that as C was taken subject to B, it 
concerns only the surplus over B’s amount, and only 
as to such surplus would C be harmed by A’s being in 
force, or could C assert A’s discharge. And yet, if the 
proceeds were less than the sum of A and B, by that 
rule C would, through A, get more than the surplus 
over-amount of B, and more than if A were wholly 
extinct, and might even take the entire proceeds, ex gr. 
if such mortgage were for same amount and the pro- 
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ceeds would only pay one. Therefore the rule, as laid 
down, needs to be qualified by limiting C’s claim to 
the surplus over the amount of B, and thus limited, 
the rule becomes equitable and complete, 





NEW YORK COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Tuesday, 
Jan. 20, 1880: 

Ordered that remittitur be amended, so as to give 
plaintiff costs against the defendant, on her appeal to 
the General Term and to this court—Uline v. New 
York Central and Hudson River Railroad Company. 
—Order affirmed with costs—Geary v. Geury, Cook 
v. Jenkins, Fleischman v. Bennett.——Order modified 
so that defendant Bigler be restrained from removing 
property alleged to be fixtures, until the purchaser re- 
ceives his deed from the referee, but without preju- 
dice to a right to bring an action by either party to 
try the question of fixtures, and without determining 
that question, and as modified, order affirmed, with- 
out costs to either party in this court—Mut. L. Ins. 
Co. v. Nat. Bank of Newburgh.—Appeal dismissed 
with costs—Buchanan v. Buchanan.——Order of Gen- 
eral Term reversed, without costs in this court, and 
proceedings remitted to Supreme Court, with the 
direction that an order be there entered, dismissing 
the appeal to that court—Benjamin Andrews v. Long, 
Elizabeth N, Andrews v. Long. 

sciiianeeneielipdranicinine 
NOTES. 


\ E have received the first number of the Southern 

Law Journal and Reporter, to be published 
monthly, simultaneously, at Nashville and Mont- 
gomery. It isa fusion of the Southern Law Journal, 


formerly published at Tuscaloosa, and the Legal Re- 


porter, formerly published at Nashville. Its contents 
are varied and interesting, including articles on the 
Roman Bar and Polling the Jury, and the address by 
Mr. Bragg, president of the State Bar Association; 
also well-selected cases in full, and well-prepared ab- 
stracts of decisions. A little closer attention to the 
matter of orthography in the proof-reading would be 
advantageously bestowed. The editor will supply a 
novel characteristic in a portrait gallery of the bar; at 
least we infer that to be his purpose from his an- 
nouncement that ‘‘in the space devoted to the Face- 
tiw of the bar will appear the witticisms as well as the 
ludicrous features of legal gentlemen.’’ Our budding 
friends have our sympathy and earnest wishes for 
their success. 


One of the advantages of an editor’s position is that 
he is at liberty to copy the complimentary things 
which other editors write of him, without being liable 
to be charged with vanity. The following, however, 
from the Troy Whig, actually makes us blush, and if 
it were not that the editor of that newspaper is an 
experienced lawyer, as well as an accomplished scholar 
and historian, we should forbear to reproduce it: 
** We have frequently had occasion to call attention to 
that excellent periodical, Toke ALBANY Law JOURNAL, 
the peer of which, in the realms of legal knowledge, 
is not to be found among the publications of this 
country. Under the judicious and formative taste of 
its projector and first editor, Mr. Isaac Grant Thomp- 
son, this magazine, by no meretricious display but by 
real merit and continuous and ever apparent worth, 
rose gradually to the distinction which it so well de- 
served, and which was the just reward of his earnest 
and skilled endeavor. When the hand that had 
guided so well was called to ‘lay the weary pen 
aside,’ the work of continuing this journal came to 
its present editor, Mr. Irving Browne. How grace- 
fully, how patiently, how thoroughly the trust com- 





mitted to his care has been performed, the observing 
readers of the JOURNAL well know. The quality of 
excellence in editorship, already exhibited by him, is 
an earnest of work as good in the future. For ten 
years THE ALBANY LAw JOURNAL, with its latest 
legal intelligence, carefully collated and well digested, 
has been placed, week after week, upon the tables of 
the most eminent judges and lawyers in the land. To 
all who have perused its pages and become familiar 
with its arrangement, its presence is as much expected 
at the appointed time, as would be the regular visit of 
afriend who had taught us to look for his desired 
coming at periods designated and known. With the 
number issued on the first Saturday of this mouth, 
the JOURNAL entered upon its second decade. The 
words of commendation we have entered concerning 
it are but the echoes of the thought of all who peruse 
its pages. To those who have not heretofore enjoyed 
the opportunity of profiting by the legal information 
which the JoURNAL presents, our statements are 
addressed, for their own advantage.”’ 


MY WIDOW. 


By an involuntary contributor to what he thinks the most in- 
iquitous institution of the nineteenth century —the advocates’ 
widows’ fund. 

A bachelor born (a common fate), 
And doomed to die a celibate, 


Still I must pay thine annual rate, 
My widow! 


I’m trapped! A wife you may divorce, 

Get rid of her by fraud or force ; 

With thee there’s no such blest resource, 
My widow! 


No wife in this dear world have 1; 

And in the other, when I die, 

Thy sweet face will not greet my eye, 
My widow! 


Mateless in both worlds thus I am ; 
Yet I must pay. O shameful sham! 
No wonder that I often damn 

My widow! 


Doubly bereft, ‘tis I should be 
Put on the Fund ; and yet on thee 
Devolves the snug annuity, 

My widow! 


Full many a maid have I embraced ; 
But never did I clasp thy waist, 
Nor nectar of thy lips did taste, 

My widow! 


What art thou like? Art dark or fair? 
With carroty or raven hair? 
Of common or distingué air? 

My widow! 


‘““With meek and unaffected grace,” 

Dost thou put on a pious face ? 

Dost girn, or giggle, or grimace ? 
My widow! 


“You pay your money, take your choice, 
In all things else; but I’ve no voice 
In that which does thy heart rejoice, 

My widow! 


Ah! never shall I call thee wife ; 
Ne’ersee thy lineaments in life; 
Never enjoy connubial strife, 
My widow! 
From Death’s dim realm a ghostly hand 
T’ll stretch to thee and all the band 
Of shadowy babes that round thee stand, 
My widow! 


We ne’er shall see (at which I’m grieved) 
Our family, all unachieved ; 
Conceivable, but unconceived, “ 
My widow! 
—[Journal of Jurisprudence and Scottish Law Magazine. 
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CURRENT TOPICS. 


{7 E send out with this number of the JournaL 
as a gift to our patrons, a supplement of 21 
pages in memory of Isaac Grant THompPson. By 
the courtesy of Mr. John D. Parsons, Jr., the pub- 
lisher of the AMERICAN REPORTS, we are permitted 
to prefix to it the portrait of Mr. THompson which 
was executed for the 28th volume of that publica- 
tion. Our readers, we think, will be gratified, and 
not a little surprised, by this mass of spontaneous 
and hearty tributes to the memory of our deceased 
friend. The whole constitutes a collection, we be- 
lieve, unparalleled in the history of American law- 
yers; certainly, never approached in that of any 
other of his age. If any of our subscribers or oth- 
ers shall desire extra copies, they can obtain them 
from our publishers. Our index has been delayed 
by this and other unavoidable causes, but will be 
issued next week. 


A bill has been introduced into the Assembly 
constituting James Emott, Benjamin K. Phelps, and 
Augustus Schoonmaker, Commissioners to prepare 
and report a Criminal Code at the present session of 
the Legislature, and fixing their compensation at 
$5,000 each. We desire to call attention to the fact 
that a Penal or ‘‘ Criminal’’ Code, and also a Code 
of Criminal Procedure, were passed at the last ses- 
sion of the Legislature, with scarcely a dissenting 
voice. Two of the present proposed commissioners, 
Messrs. Emott and Phelps, united with the other 
members of the advisory committee appointed by 
the Senate committee, in a letter certifying that 
‘*the Code, as now presented to you, embraces all 
the reforms contemplated by the codification com- 
menced by the late revisers of the Statutes, and in- 
cludes a more complete codification of the criminal 
law than was within the scope of that work. We 
recommend it in its present form as proper to be 
enacted at the present session of the Legislature.” 
These Codes were pocketed by the late governor, 
who having exhausted the resources of sophistry 
possessed by himself and his advisers upon the Civil 
Code, could apparently find no fault with these, and 
killed them by neglect. If we are ever tohave any 
Criminal Code, here is all we need. It may need 
modification or amendment, but we want no more 
commissioners, especially paid commissioners, Two 
of the proposed commissioners would unquestion- 
ably decline to serve, from motives of delicacy, and 
one of them from the pressure of official business 
in the service of the State. Even Mr. Throop ad- 
mits, we understand, that the present Codes are an 
excellent ‘‘basis.” If so, why do we need to pay 
$15,000 or more to build a new basis? These Codes 
are not untried. The Code of Criminal Procedure 
has been adopted in Indiana, Wisconsin, Iowa, 
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Minnesota, Kansas, Nebraska, Nevada, California, 
Oregon, Kentucky, Arkansas, Washington, Arizona, 
Utah, Idaho, Montana, Wyoming and Dakota, and 
the Civil and Penal Codes have been adopted by 
California and Dakota. Let us have a joint sub- 
committee from the respective judiciary committees 
to examine and amend these Codes, and then let 
us adopt them, and have done with this vexed and 
vexatious question. 


Mr. Throop is on hand with his nine chapters, 
and he wants them adopted without the amend- 
ments to which they were subjected last winter. 
His ‘‘friends” have urged him to this course. 
When a man is bent upon a particularly silly thing, 
he is always laying the responsibility on his “friends.” 
Mr. Throop is as proud of his mis-shapen and over- 
grown offspring, as a mother of a child afflicted 
with a hump or hydrocephalus. Like the bald man 
who was importuned by the barber to try his tonic, 
he reiterates, ‘‘I prefer it thus.” He is, also, of 
course by the importunity of the same friends, bent 
on defeating the three Codes which were adopted 
last winter, and one of which lacked but one vote 
of passing over the governor’s veto. Mr. Throop 
cannot have what he wants; at least we hope so. If 
his pet is to be adopted it must be licked into shape, 
and relieved from a few of those reactionary idiosyn- 
cracies which would make it ridiculous. He must 
recall the poet’s observation, ‘‘ fortes vivere ante 
Agamemnona,” and therewith be content. Much as 
we regret that his code was ever born, we are will- 
ing to adopt it with the amendments, which nearly 
everybody agrees that it imperatively needs, pro- 
vided we can at the same time have the adoption 
of the Civil and Penal Codes. 


As to the adoption of the other fundamental 
codes, it is only a question of the advisability of 


codifying the common law at all. Of course this is 
a debatable question. For our own part we cannot 
see why the law should not be reduced to a cer- 
tainty. If there is any particular virtue in having 
laws unwritten, it would apply to all statutes. Let 
every thing rest then in tradition and custom, In 
our opinion the common talk about the ‘‘ elasticity” 
of the common law is delusive. It is much the same 
as the talk about the ‘‘chancellor’s conscience.” 
Legal principles ought to be fixed and certain, and 
the way to render them so is to write them down. 
The advantage enures not only to those who admin- 
ister, but to those who seek, justice. The citizen 
stands some chance of finding out what the law is. 
The Almighty Law-giver wrote his laws down, and 
some of them on stone. Some of the most prosper- 
ous and powerful communities of men have fol- 
lowed that example. There is no better system of 
law anywhere than in Louisiana. To read a volume 
of reports of that State is delightful to the weary 
and distracted pursuer of the unwritten law. We 
need do no. more than mention India and France. 
Now if we assume these premises, why should we 





hesitate about this matter? The Codes have been 
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before the people fifteen years, and have been 
thoroughly canvassed. They are not revolutionary 
nor reactionary. The few changes made, and the only 
features which the late governor and his advisers 
were able to find fault with, seem to us great im- 
provements, as we have heretofore undertaken to 
show. If need be, let the Codes be again revised 
by a joint committee, but let us have them adopted 
at this session. Meantime, the newspapers, which 
are abusing Messrs, Field and Throop as disturbers 
of the public peace, would better talk about sub- 
jects of which they have some knowledge. 


An effort is being made in our Legislature to 
relieve the Court of Appeals from the pressure of 
business, by limiting appeals to cases involving 
$1,000 instead of $500, as the law now stands. Two 
judges of that court have appeared before the leg- 
islative committee to urge the adoption of that 
scheme. It seems to us that the proposal is wrong 
in principle and will not effect the desired purpose. 
The present limitation is all that is wise,if even that 
is defensible. It is the right of every member of the 
community to have his suit heard in every tribunal 
provided for the purpose, just as it is his right to 
have his children instructed in the best seminaries 
provided for public education. The people, rich 
and poor, are taxed to pay for courts and schools. 
They employ and pay judges and teachers,who are 
their servants. Now if our schools become over- 
crowded, and too numerous for the teachers, do we 
forbid the children coming to school, or admit only 
those of a certain age, or of certain attainments, or 
of certain pecuniary ability; or do we build new 
school-houses and provide more teachers? And 
what should we say to our teachers who should com- 
plain that they had more scholars than they could 
instruct, and should pray us to exclude them from 
school? We should probably say, do the best you 
can, and we will make provision for the rest. We 
know it is urged that in this State we have extraor- 
dinary facilities for appeals, and that one appeal is 
all that is permitted in most or many States. The 
answer is, every citizen in such other States has all 
the privileges accorded to any, and has no right to 
complain, but here he might complain, ‘‘you have 
an ultimate court, for the support of which you tax me, 
but from which you exclude me because my suit in- 
volves only $300 or $600, which is just as important 
to me as my neighbor’s $1,000.” We have more liti- 
gation in this State than there is in England, and 
yet there they have more appellate facilities than we 
have. The citizen is entitled to litigate his suit. It 
is a good thing for him and the community. _Liti- 
gation furnishes a safe vent for passions which 
would otherwise explode in violence and bloodshed. 
Our courts are all overworked, but the remedy is not 
to cut off the right of appeal, but to furnish more 
courts or more judges. The work of society needs 
to be done, and if we have not servants enough to 
do it, we will hire more. Besides, we doubt that 
the proposal would bring the work permanently 
within the ability of the court, taking into account 





the cases otherwise entitled to be heard there. Our 
highest court is deservedly popular. Its judges ac- 
complish all that is within human powers. They 
ought not to complain of being so much in request. 
We rather ought, if possible, to furnish them with 
associates equally learned, conscientious and indus- 
trious. 


Our attention has been called to a serious omis- 
sion in the printing of the 6th edition of the 
Revised Statutes of this State. In chapter 611 of 
the Laws of 1875, entitled ‘‘an act to provide for 
the organization and regulation of certain business 
corporations,” it was provided, in section 18, that 
an annual report should be filed in the office of the 
Secretary of State, and in case of failure to file 
such report that the directors should be individually 
liable for the debts of the corporations. Among 
the matters required to be stated in such report were 
‘‘the names of its then stockholders.”” These words 
were omitted in the printing of the 6th edition of 
the statutes and several pamphlet editions of the act. 
Following this erroneous publication, many imper- 
fect reports have been filed, and it is a serious ques- 
tion whether they will absolve the directors from 
personal liability. 


Is it not about time the Committee on Prizes of 
our State Bar Association should render a decision? 
It was due at the annual meeting two months ago, 
and it is cruel to keep the aspirants in suspense. 
The subject is one which is of present practical in- 
terest in our State — Codification of the Common 
Law—and possibly some valuable suggestions might 
be gleaned from an early publication of some of the 
essays. 


Mr. Fowler has introduced in the Senate a bill to 
amend the law of evidence and practice on civil and 
criminal trials, by admitting comparison by wit- 
nesses of a disputed writing with any writing proved 
to be genuine, and the submission of such standards 
of comparison to the court and jury. This strikes 
us as a sensible suggestion. It is only legalizing 
what has been done by consent in many cases, and 
the refusal to consent to which has always preju- 
diced the party’s case. So long, too, as comparison 
with any other writing legally introduced and proved 
for any other purpose than comparison is compe- 
tent, there would seem to be no reason why the op- 
portunity for comparison should not be extended. 
Actual comparison is really the best test, for, as the 
law stands, the solution of the question generally 
depends on mere mental comparison, which is neces- 


sarily imperfect. 


In the case of Schuyler Steam Towboat Line v. 
Newton, Judge Blatchford, of the Federal Circuit 
Court, has rendered a decision dissolving the tem- 


porary injunction. The defendant, General New- 
ton, is a colonel of engineers in the United States 
army, and has been detailed by the Secretary of 
War to improve the navigation of the Hudson 
river. The complainant’s bill charges that General 
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Newton proposes to build a dike across the east 
channel of the Hudson river, between Barren Island 
and New Baltimore, a portion of the river about 
fourteen miles below Albany, to the great and irre- 
parable injury of the navigation of the river at that 
point. In answer to these allegations, General 
Newton averred that he was engaged under the 
direction of the Secretary of War in improving the 
navigation of the Hudson river by a system of 
parallel dikes, and that the proposed dike com- 
plained of would, when built, throw the ebb and 
flood tides through the west channel and over 
the vast shoal known as Willow Island Middle 
Ground, thereby clearing such shoal away and leav- 
ing a broad, deep and permanent channel, over 900 
feet wide, as he has already done at a point just 
above on the river, known as Coeyman’s middle 
channel. The court said: ‘‘The weight of the 
evidence is that what is sought to be done will, 
when completed, be an improvement of the naviga- 
tion of the river, and that the means adopted to 
that end are not improper. The experience of the 
past contributes largely to the belief that what is 
now sought to be done will improve the navigation.” 
Some of these North river pilots are as averse to 
learning a new and improved channel as some law- 
yers are to having a new and amended Code. 
————_ > 


NOTES OF CASES. 


HE case of Lax v. Mayor of Darlington came 
up again in the English Court of Appeals, and 

was decided Dec. 2, 1879, 41 L. T. (N. 8S.) 489. 
For report of the case in the Queen’s Bench Divis- 
ion, see 19 A. L. J. 267. Defendants, owners of a 
market for the sale of cattle, and receiving tolls for 
cattle brought into the market, put up some rail- 
ings round a statue in the street where the market 
was held. A cow of the plaintiff's tried to jump 
the railings, and was killed. In an action to re- 
cover damages for the loss of the cow, the jury 
found that the railings were negligently kept by 
the defendants, not being of sufficient height. 
Held, that the action was maintainable, because 
there was a prima facie duty on defendants to pro- 
vide a reasonably safe place for the receipt and 
storage of cattle, which were brought into the mar- 
ket at the invitation and at the profit of defendants, 
and it was not found that the dangerous condition 
of the railings was obvious to persons using the 
market. Bramwell, L. J., made the following sig- 
nificant obiter observations: ‘‘If the plaintiffs had 
been volunteers, and had run into a danger which 


was obvious, then I should hold that the defendants |. 


would not be liable. I mention this because I think 
that the principle of these cases is often misunder- 
stood. A passenger in a railway train is carried be- 
yond the platform, he jumps out, is injured, and 
then he sues the company for damages for the in- 
juries received. I think that is not the proper 
course to take. The passenger should remain in 
the train, allow himself to be carried on beyond his 
destination, then sue the company for damages be- 





cause they failed to do their duty in supplying 
proper accommodation at their station. I wish to 
say a word about the case of Clayards v. Dethick, 
12 Q. B. 439, for a phrase is found more than once 
in that case which seems to me to give countenance 
to a mischievous idea. It is said that a person is 
not bound to abstain from doing something: I 
agree. Bound towhom? The word is misleading. 
In that case the cabman was without doubt not 
bound to stay at home; but if he chooses to get out 
when there is danger, then he must take all the con- 
sequences. So, if a man were unlawfully detained 
by being shut up at the top of a house, he undoubt- 
edly would not be bound to stay there; but if he 
were to jump out of a window and so to break his 
leg, he would not be entitled to recover for that in- 
jury. Again, the word ‘prudent’ is also mislead- 
ing. A prudent man may lead a forlorn hope; a 
prudent man may on a balance of chances and prob- 
abilities do what in the result may not be a success. 
If the case of Olayards v. Dethick is to be supported, 
I think it must be on a ground which is indicated 
in the judgment of Wightman, J.; that is, that the 
danger in that case was not obvious, that the cab- 
man was led into trouble by something which par- 
took of the nature of a trap or pitfall. It has been 
said that Clayards v. Dethick has been adopted in 
Wyatt v. Great Western Railway Company, 6 B. & 8. 
709; if that be so, then I must say that I think the 
authority of this last case also is shaken.” The ele- 
ment of contract in this case probably distinguishes 
it from the case of the liability of an owner of dan- 
gerous premises to a stranger. See note, 26 Am. 
Rep. 562. 


In Calhoun v. Williams, Supreme Court of Ap- 
peals of Virginia, July, 1879, 9 Rep. 60, it was held 
that a single man, who keeps house and has no 
other person living with him than servants or em- 
ployees, is not the ‘‘ head of a family” or ‘‘ house- 
holder” within the meaning of the statutes creating 
exemptions. The relation of master and servant 
does not constitute a family. The court said: ‘‘ The 
homestead article of the Constitution of Virginia 
has been judicially construed, both by the Federal 
and State courts, to confer a personal privilege upon 
the ‘householder or head of a family,’ and the 
question, and only question, in this case is, Is the 
appellant, who claims the benefit of this provision of 
the Constitution, a householder or head of a family? 
The term was evidently employed by the framers of 
the Constitution in the sense in which it is com- 
monly used. The term ‘household’ literally means 
the inmates of the house, the family, those whom 
the house holds. The term is frequently used in 
the sacred Scriptures, especially in the epistles of 
the New Testament, which, in the English version, 
is the best standard of the meaning of our language 
in common use. And the term ‘household’ is so 
used in common parlance, and in friendly corre- 
spondence by letter. What is more usual than to 
send messages of regard or affection by the writer 
to the household? Such messages are universally 
meant for the family — the inmates of the house, 
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And if they constitute the household, who can be 
meant by the ‘householder’ but the ‘head of a 
family.’ But whilst we hold that by the ‘ house- 
holder’ is meant the head of a family, we do not 
mean to say that every head of a family must be 
necessarily a householder, But the whole scope of the 
article shows that the privilege was intended, not so 
much for the benetit of the person to whom it is 
given, as for the benefit of his family; to enable the 
person to whom it is given to use it to save his fam- 
ily from suffering and want.” ‘‘The family may 
consist of a wife and children, or of other persons 
who may stand in a state of dependence in the 
family relation. Or it may consist of persons stand- 
ing in either of these relations to the head of the 
family, whether the father, or mother, or a brother, 
or a sister, or other relation, is the head; but they 
must be persons who are dependent, in some mea- 
sure, on the head for support, and who have an in- 
terest in his holding his property, and would be pre- 
judiced by its seizure and sale under execution or 
other process, and who would be benefited by its ex- 
emption. Bowne v. Witt, 19 Wend. 475; Thompson 
on Homest. § 66; and see 31 Tex. 680; Lynch v. Pace, 
40 Ga. 173; 11 Iowa, 226; Marsh v. Lazenby, 41 
Ga. 153.” 


In Hodgdon v. N. Y., N. H. and Hartford R. R. 
Co., Supreme Court of Errors of Connecticut, June, 
1878, 9 Rep. 42, it was held that where access to 
all wharves or landing places contemplated by a con- 
tract of affreightment is prevented by ice, and de- 
lay is thereby caused in discharging, or receiving 
the cargo, a claim for demurrage, based upon such 
delay, is not allowable. In this case the defendants 
had opened a way through the ice for other vessels 
which had previously arrived, and which had occu- 
pied it. The court said: ‘‘The contract to deliver 
at the port of New Haven implies more than bring- 
ing the vessel into water within a line drawn across 
the mouth of the harbor; in the absence of any 
special provision and of any custom to discharge 
into lighters, it imports that the carrier is to bring 
his vessel to some wharf, or convenient or custom- 
ary place of discharge, where he can deliver and 
the consignees can receive the cargo, according to 
the usage of the port. Inthe case before us the 
plaintiff was barred by the frost from every wharf 
or landing place which the defendants could 
designate or he could select; he could not deliver 
the coal upon land; the contract did not oblige them 
to go upon the ice to receive it; in fact his progress 
was arrested before he had brought his voyage to 
the contract termination, and that by no fault of 
theirs; it was a misfortune which the law must leave 
where it fails. As the defendants did not contract to 
protect the plaintiff against the action of frost, they 
owed him no duty in respect to it. If for any reason 
they chose to open a way for the passage of another 
vessel the contract relation between themselves and 
the plaintiff was not thercby changed ; he acquired no 
right to the way thus made; such other vessel hav- 
ing gained prior access to and occupied it, as a mat- 
ter of law it did not exist so far as the plaintiff is 





concerned. Parker v. Winslow, 7 E. & B. 942; Ayl- 
ward v. Smith, 2 Low. Dec. 192.” The former of 
the cited cases was one of low water, and the latter 
of an intervening vessel detained by low water and 
ice. y 
ADMINISTRATION ON THE ESTATES OF 
LIVING PERSONS. 


II. 


HE subject was very learnedly examined by Jones, 
J., in Bolton v. Jacks, 6 Robt. 190, in an opinion 
of 46 pages. The court held that the want of juris- 
diction rendered void the judgment of any court, 
whether of superior or inferior, general, limited, or 
local jurisdiction, and in the absence of a statutory 
provision to the contrary, the recital in the record of 
jurisdictional facts is not conclusive, but may be con- 
tradicted or impeached. In this case the claim of 
jurisdiction was resisted on the ground that the 
decedent at the time of his death was not an in- 
habitant of the county where the will was admitted 
to probate. The court review some of the authori- 
ties, and quote a dictum from McPherson v. Cauliff, 
11S. & R. 422, as follows: ‘‘If administration 
were taken out on the effects of a living man, or of 
one who died testate, the administration itself 
would be void, and there could be no administrator 
to act, no party before the court; consequently all 
the proceedings would be null. A probate of awill 
of a living person, or letters of administration on 
his effects, when a person is dead but left a will, is 
void, ipso facto, because there is no jurisdiction.” 
In Allen v. Dundas, 3 T. R. 125, it was decided 


.that payment of money to an executor who has ob- 


tained probate of a forged will, is a discharge to the 
debtor of the intestate, notwithstanding the pro- 
bate is afterward declared null, and administration 
is granted to the intestate’s next of kin. A probate, 
so long as it remains unrepealed, cannot be im- 
peached in the temporal courts. Ashurst, J., arguendo, 
said: ‘‘ The case of the probate of a supposed will 
during the life of the party may be distinguished 
from the present; because during his life the Ec- 
clesiastical Court has no jurisdiction, nor can they 
inquire who is his representative; but when the 
party is dead, it is within their jurisdiction.” In 
like manner Buller, J., said: ‘‘ Then this case was 
compared to a supposed probate of a will of a living 
person; but in such a case the Ecclesiastical Court 
have no jurisdiction, and the probate can have no 
effect ; their jurisdiction is only to grant probate of 
the wills of dead persons.” 

So in Griffith v. Frazier, 8 Cr. 9, Marshall, C. J., 
said: ‘‘In the common case of intestacy it is clear 
that letters of administration must be granted to 
some person by the ordinary; and though they 
should be granted to one not entitled by law, still 
the act is binding until annulled by the competent 
authority; because he had power to grant letters 
of administration in the case. But suppose admin- 
istration to be granted on the estate of a person not 
really dead. The act, all will admit, is totally void. 
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Yet the ordinary must always inquire and decide 
whether the person whose estate is to be committed 
to the estate of others, be dead or in life. It is a branch 
of every cause in which letters of administration 
issue. Yet the decision of the ordinary that the 
person on whose estate he acts is dead, if the fact be 
otherwise, does not invest the person he may appoint 
with the character or powers of an administrator. 
The case in truth was one not within his jurisdiction. 
It was not one in which he had aright to deliberate. 
It was not committed to him by law. And although 
one of the points occurs in all cases proper for his 
tribunal, yet that point cannot bring the subject 
within his jurisdiction.” This is a strong argu- 
ment, certainly, but obiter. It was quoted, and ap- 
proved, obiter, in Fisk v. Norvel, 9 Tex. 18. 

The case of Wales v. Willard, 2 Mass. 120, is 
more nearly in point. The statute prohibited the 
granting of administration after the expiration of 
twenty years from the death. It was held that letters 
granted more than twenty years after the death were 
ipso factovoid. Parsons, C. J., said: ‘‘ When the 
question before a judge of probate is only as to the 
manner of exercising his jurisdiction on a subject 
of which some court of probate has jurisdiction, 
there if he mistakes, the means of correcting such 
mistake is by appeal. But when the question is 


whether the court of probate has jurisdiction of the 
subject or not, he must decide it, but at his own peril. 
If he errs by assuming a jurisdiction which does 
not belong to the probate court, his acts are void.” 


This was an action of debt ona bond. 

In Jochumsen v. Suffolk Savings Bank, 3 Allen, 87, 
the circumstances were substantially like those in 
the Roderigas case. The court approved Wales v. 
Willard, and laid stress on the dicta in Allen v. Dun- 
das, and Griffith v. Frazier. They also referred to 
Cutts v. Haskins, 9 Mass. 548, where a grant of let- 
ters was held void because granted out of the county 
where the decedent resided; and also to the similar 
case of Holyoke v. Haskins, 5 Pick. 20, where the 
fact was also that letters were not granted until 
more than twenty years after the death. They said: 
‘‘The point that the residence of the party de- 
ceased must necessarily have been before the pro- 
bate court, and judicially acted upon, was pressed 
upon the court, but was not deemed sufficient to 
change the result. Upon the trial of this latter 
case, a more full investigation of facts showed that 
the question of the domicile of the intestate was 
difficult to be satisfactorily established; but that 
fact had no effect upon the question of jurisdiction.” 
The court also said: ‘‘If it be urged that a refusal 
to give conclusive effect to adecree of court appoint- 
ing an administrator may operate most injuriously 
upon innocent parties who have acted in reference 
to them, and given to them full faith and credit, it 
may be replied that such is always the effect of hold- 
ing judgments and decrees void for want of juris- 
diction;” and they also remark, ‘‘ how powerless 
this court is to throw protection around those who 
justify under a decree of a court of limited juris- 
diction, which is shown, as to the particular case, 
to have had no jurisdiction.” 





In Duncan v. Stewart, 25 Ala. 408, the action was 
on a promissory note given to an administrator on 
his sale of a slave; the defendant having taken 
possession of the slave, and the slave having died 
before the maturity of the note. The court held 
that the purchaser not having rescinded the con- 
tract, nor offered to return the slave, could not 
avoid the note on the plea that the grant of letters 
of administration was void, because granted during 
the life of the alleged decedent. They also re- 
mark, obiter: “Although the main question in the 
case is one of first impression, we regard it as a 
very clear one. The party on whose estate the let- 
ters were granted was not dead; consequently the 
court acted without jurisdiction, and the adminis- 
tration was void.” This case is cited and approved, 
obiter, in Morgan v. Dodge, 44 N. H. 259. 

In Appeal of Peebles, 158. & R. 42, the court said, 
obiter: ‘* A probate of a forged will of a living per- 
son is indeed an absolute nullity; because the regis- 
ter has no jurisdiction, except in case of one who 
is dead. Such a probate, therefore, is distinguish- 
able from one of a forged will, where the supposed 
testator 1s dead, for then the register has juris- 
diction.” 

The decision in the Roderigas case excited a good 
deal of criticism at the time, and it is a matter of 
fair conjecture how much the subsequent decision 
of the same court inthe same case was intended to 
retract or modify it. See 19 A. L. J. 358. For the 
sake of continuity we reproduce here our former 
abstract of the case, which we believe to be a fair 
and pretty full one. The opinion was delivered by 
Church, C. J., and was unanimous, except that Mil- 
ler, J., concurred in the result. The statement we 
made is as follows: 

In an action by this plaintiff as administratrix of 
her husband against this defendant, this court held 
that the payment by defendant, to Isabella McNeil, 
who had been appointed administratrix of the estate 
of her husband, was a bar, although it appeared 
that at the time of issuing letters of administration 
the husband wasalive. 63 N. Y. 460. In this case 
the defendant sets up in bar payment of the moneys 
claimed by the plaintiff to Mrs. McNeil, who pre- 
sented such letters upon plaintiff's estate. The facts 
are alike in both cases, except that here it was 
proved that Mrs. McNeil’s petition for letters was 
never presented to the surrogate, and he never saw 
her, and never acted upon the petition nor knew of 
it, nor of the issuing of letters, but the letters were 
issued by his clerk, who used a blank which had 
been signed by the surrogate and left with him, and 
to which he attached the seal. The only proof 
of death in this case was the allegation in the peti- 
tion, upon ‘‘the best of her knowledge, informa- 
tion and belief.” Held, that the defense was una- 
vailing. At common law, letters of administration 
upon the estate of a living person are void. Joch- 
umsen V. Suffolk Bank, 8 Allen, 87; Allen v. Dundas, 
8 T. R. 125; Griffith v. Frazier, 8 Cranch, 9; Melia 
v. Simons, 19 Alb. L. J. 198. When it appears that 
there was no judicial determination of the fact of 
death, it is difficult to support the grant of letters 
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even to protect innocent persons. Proceedings of 
courts, especially of limited jurisdiction, may be 
attacked collaterally for want of jurisdiction over 
the subject-matter. If the court had jurisdiction, 
its exercise is conclusive, until reversed, however 
irregular or erroneous. If the surrogate has gen- 
eral jurisdiction of the subject-matter, his decision 
whether the case calls for its exercise or not is pro- 
tected against collateral attack. 2 Cow. & Hill’s 
Notes, 987. The surrogate has no jurisdiction to 
grant administration on estates of living persons. 
If the person is actually dead, the surrogate has 
jurisdiction over the subject-matter, and although 
he acts erroneously, his action cannot be collaterally 
impeached. Payment to an executor of a forged 
will is a valid discharge (Allen v. Dundas, 3 T. R. 
125), because the court had jurisdiction, and its de- 
cision that the will was valid was good until reversed. 
By the former decision of this court the statute was 
held to extend the jurisdiction to issue letters so 
that they may be issued not only upon estates of 
dead persons, but upon estates of persons whom the 
surrogate should judicially determine to be dead. 
But here it is not sought to impeach the judgment 
of the surrogate, bnt only to show that he never 
acted, never exercised his judgment. It may be 
shown that his seal was forged (1 Wms. Ex. 489), 
and that the blank had been stolen and filled up 
by a third person. In this case the act of the clerk 
was at least unauthorized. The surrogate cannot 
delegate his judicial powers. Powell v. Tuttle, 3 
Comst. 396; Keleer v. Frost, 22 Barb. 400. Either 
the plaintiff must have been dead, or the surrogate 
must have judicially so determined. Neither was 
true in fact; there was no exercise of power; 
and the letters are without any jurisdiction. 
Again, not only did the surrogate never act, 
but there was no proof that the plaintiff was dead. 
This fact would not have rendered the letters void, if 
the surrogate had really acted, it seems. The rule pro- 
tecting the acts of ministerial officers (Savacool v. 
Boughton, 5 Wend. 170), has no application here. 
Nor was Mrs. McNeil a de facto administratrix, be- 
cause the surrogate had no color of authority, hav- 
ing no jurisdiction. Administrators are not public 
officers, and the principle does not apply to them so 
fully as to public officers. Jt seems, that if the sur- 
rogate had held upon evidence that the plaintiff was 
dead, Mrs. McNeil would have been a de facto 
administratrix. The defendant is not the only inno- 
cent party; the plaintiff is also innocent, and her 
property cannot be taken away without her consent 
and without authority of law. 

In a note upon the Roderigas case, 15 Am. L. Reg. 
212, Judge Redfield remarks: ‘‘The decision in 
this case is probably without a precedent, either in 
English or American jurisprudence, and the argu- 
ment of the learned judge on the question of policy, 
that as attempts to administer upon the estates of 
living persons are likely to be rare, it is better such 
persons, having been adjudged to be dead, should be 
so treated, than that the numerous acts of their guasi 
representatives should be held void, might be apt to 
remind dissenting readers of the memorable instance 
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of the high priest, who counselled that it was better 
for one innocent man to be put to death than that 
the whole nation should be kept in uproar. And, 
still, we cannot but see that there is really nothing 
intrinsically absurd in the decision, when looked at 
merely upon the principles involved in it. It is 
only declaring probate courts in the State of New 
York to be courts of general jurisdiction, and enti- 
tled to the same conclusive presumptions in favor of 
their jurisdiction, which we apply to the Superior 
Courts of a State or nation,and to Superior Courts of 
record of general jurisdiction. This presumption 
within certain limits would no doubt prove salutary. 
There is no very good reason why the jurisdiction of 
courts of probate, so far as it depends upon domicile 
within a particular district within the State, should 
be allowed to be attacked collaterally, and all the 
proceedings rendered nugatory. But the decisions 
to this extent are very numerous, and have never 
been questioned,to our knowledge.” ‘‘ But when the 
rule of the conclusiveness of the records of probate 
courts comes to be applied, not only to questions of 
jurisdiction, a class of cases, to which, to that ex- 
tent, it never has been applied before at all, but to 
be extended also toacase where no court could 
positively obtain jurisdiction over the subject-mat- 
ter, the very casus belli, or contingency upon which 
the jurisdiction attaches not having yet transpired, we 
may, as it seems to us, well demand some more 
compelling reasons for the extension than any pre- 
sented by the learned judge in the principal case.” 

‘¢*When we come to find all this set aside and 
ignored by one of the ablest courts in the country, 
and the opposite views maintained and applied to 
a state of facts where no court could possibly obtain 
jurisdiction any more than it could obtain jurisdic- 
tion of one who was never born, we must confess 
to a new sense of the uncertainty of the law.” 

The American Law Review, vol. 10, p. 787, com- 
ments less moderately on this case. The writer 
calls it ‘‘a most extraordinary decision;” ‘‘ contrary 
to both authority and principle;” and says: ‘‘ The 
proposition, that a man cannot assert in court his 
own existence, because a court of probate has 
granted administration of his estate, supposing him 
to be dead, seems so preposterous, that it would 
hardly be entitled to serious consideration if it had 
not been put forward by the highest court of the 
State of New York.” When the writer gets cool 
enough to argue, he proceeds as follows, which 
seems to us very forcible: ‘‘ It is easy to see, however, 
from the statement given of the statutes, that 
there is no substantial difference between the 
jurisdiction given by them and the jurisdiction exer- 
cised in the other States and in England in like 
cases. The surrogate is indeed required to ascertain 
the fact of the person’s dying intestate, before he 
grants administration; but this is no more than 
every court does, with more or less care, before 
appointing an administrator. It is an incidental 
fact to be proved; but the jurisdiction does not ex- 
tend to making conclusive on all the world (includ- 
ing the man himself), that he is dead. It does not 
seem to be material whether the court granting ad- 
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ministration is a court of general, or of special or 
limited jurisdiction. If the court were of general 
jurisdiction, and granted administration of the es- 
tate of a living person, the proceedings would still 
be void, because they could not have any applica- 
tion to the existing facts, and were therefore beyond 
the jurisdiction of the court.” 

The writer then relapses into adjectives to ease 
his mind. But in the above lucid interval he has 
completely covered the case, and exposed the fallacy of 
the argument, as itseems to us. Wealso accede to the 
writer’s view that the doctrine of that case, although 
the instances in which it might arise would probably 
be ‘‘rare,”’would yet be very awkward and unpleas- 
ant in its application; as where the quasi dead man, 
on coming to life, should find his estate adminis- 
tered upon, distributed and spent, and he should be 
met by a certified copy of the letters, and the con- 
clusive and unimpeachable declaration, ‘‘you are 
dead, and here is the proof.” We agree with the 
Chief Justice, in his expression on the later decision 
in the Roderigas case, that there is more than one 
‘innocent party ” whose rights are to be consulted, 
and that some regard should be had to the quasi 
decedent. In regard to the hardship upona judge, 
who should thus act without jurisdiction,in his sub- 
jection to personal liability, it can only be said that 
tlfis is one of the perils of judicial office. But as 


the instances of such a liability must, according to 
the reasoning of the New York court, be ‘‘ rare,” 
we need not attach much weight to this considera- 


tion. If there is any peculiar difficulty in the cases 
arising in probate courts, men must either decline to 
be surrogates, or take this risk into account, or 
make sure of the grounds of their jurisdiction. In 
fine, the first decision in the Roderigas case, like 
that in Lange v. Benedict,seems to us to proceed too 
much upon a mistaken feeling of tenderness for 
judges, and other quasi ‘‘innocent parties,” and not 
quite enough upon a sense of the rights of the real 
“innocent parties,” admitted to be living or incor- 
rectly alleged to be dead, who certainly are equal suf- 
ferers. If aman supposed to be dead comes unex- 
pectedly to life, although in the face of a judicial 
decree that he is dead, it would seem that he is en- 
titled to the legal recognition extended to live men, 
and that the judge who made the decree should not 
be allowed to insist that he is pro hac vice dead 
because of the decree; nor complain as Macbeth to 
Banquo’s Ghost: 
‘The times have been 

That when the brains were out the man would die, 

And there an end; but nowthey rise again 

With twenty mortal murders on their crowns, 


And push us from our stools. This is more strange 
Than such a murder is.” 


BANKRUPTCY AND INSOLVENCY. 


I. 


EXICALLY, the terms “‘bankrupt”’ and ‘‘insolvent’’ 
may be synonymous, but they are not legally so, al- 
though they have been steadily approaching equiva- 
lence of signification ever since laws relating to bank- 
ruptcy and insolvency were first enacted. It is usual, 





though not strictly correct, to employ the word ‘ bank- 
ruptcy ’ in connection with congressional legislation 
exclusively, the term ‘insolvency ” being generally 
coupled with the various State laws passed for the 
relief of persons unable to pay their debts, and form- 
erly liable on that account to imprisonment. 

In England, the earliest legislation affecting bank- 
rupts presupposed them to be criminals, and Lord 
Coke complained that “the name as well as the 
wickedness of bankrupts was fetched from foreign 
nations.”” They were originally traders, Lombards, 
says Lord Coke, who, either unable or unwilling to 
pay their debts, sought effectual relief by escaping 
from the country with the profits of their fraudulent 
schemes. It was against such traders that the first 
statute upon the subject (34 and 35 Henry VIII, ch. 4) 
was directed, which gave power to the lord chancellor to 
seize their estates and divide them amongst creditors. 
The preamble will illustrate the sentiment of the time: 
‘* Whereas divers and sundry persons, craftily obtain- 
ing into their hands great substance of other men’s 
goods do suddenly flee to parts unknown, or keep their 
houses, not minding to pay or restore to any of their 
creditors their debts and duties, but at their own wills 
and pleasures, consume the substance obtained by the 
credit of other men, for their own pleasure and delicate 
living, against all reason, equity and good conscience.”’ 

According to a statute passed in the reign of James 
I, the bankrupt could be compelled to submit to ex- 
amination, and if it appeared that his inability to ful- 
fill his commercial obligations arose from any other 
cause than casual loss, the lightest penalty imposed 
upon him was, to be set in the pillory and to lose an 
ear. If he was found guilty of fraud, the penalty was 
death. 

By degrees these severe laws were abolished. Bank- 
ruptcy proceedings assumed gradually more of a civil 
nature, designed rather for the relief of creditors than 
the punishment of debtors, and acts were passed 
rendering all traders amenable to bankruptcy proceed- 
ings, provided only that they were unable to meet 
their obligations. But so far, the law merely afforded 
a remedy to the creditor, without any corresponding 
advantage to the debtor. The right of the bankrupt 
to consideration was first recognized by the 4 Anne, 
ch. 17, and the 10 Anne, ch. 15, which allowed him, 
upon the consent of a majority of his creditors and 
proof of the surrender of his property, to be discharged 
from debts existing at the time of bankruptcy, and 
exonerated to the same extent from liability to im- 
prisonment. Barbarous punishments, however, con- 
tinued to be employed even into the present century. 

All the English statutes, from the 34th of Henry 
VIII down to the acts of the present reign, assimilat- 
ing the subjects of bankruptcy and insolvency, recog- 
nize a radical distinction between these two terms. 
Bankruptcy concerned traders alone and the proceed- 
ings were involuntary, the idea of voluntary bank- 
ruptcy being altogether unknown. 

On the other hand, insolvent laws were passed for 
the relief of gentlemen, professional men, and in fact of 
all who did not come under the appellation “‘ traders.” 
At common law, a creditor might, after the usual at- 
tempt to satisfy judgment by execution, invoke a 
capias and lodge the person of his debtor in jail, upon 
the theory that the debtor had committed a breach of 
the peace in not paying the judgment. After the 
restoration, so crowded had jails become, that Parlia- 
ment was obliged to interfere. An Insolvent Court 
was finally established, and the insolvent was per- 
mitted to apply to it for release from custody, but the 
indulgence was conditioned upon a free surrender of 
his property for the benefit of creditors, and a com- 
plete avowal of his debts and liabilities. It was after- 
war enacted that a petition might be addressed by 
the debtor in anticipation of arrest. But if not 
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induced to relinquish his estate, either by the appre- 
hension of imprisonment or by actual incarceration, 
he could nevertheless be compelled to relax his grip at 
the instance of creditors. A discharge of the debt, 
however, did not, as in the case of a bankrupt, follow 
a surrender of property. So far as not liquidated 
thereby, the debt could be enforced out of later acqui- 
sitions, though the debtor was no longer subject to 
arrest for the old claim. 

This distinction between bankrupts and insolvents 
pervaded English jurisprudence until the statute 24 
and 25 Victoria was enacted. The Insolvent Court 
was then abolished, the two classes of debtors were 
fused in one, and the purview of the bankrupt law was 
extended so as to make it available against nearly all 
the persons capable of entering into contracts. By 
the act which took effect January 1, 1870 (82 and 33 
Victoria, ch. 71), bankruptcy was made co-extensive 
with capacity to contract. 

The English statutes on bankruptcy and insolvency 
were not incorporated in the common law of the 
American colonies. The various Colonial Legislatures 
passed laws maintaining in some instances the dis- 
tinction invented in Parliament between traders and 
non-traders. The colony of New York, and subse- 
quently the State, enacted insolvent laws, which, un- 
like the English provisions, applied to all classes and 
were not limited to non-traders. 

After the formation of the Union, bankruptcy leg- 
islation was abandoned by the States to Congress, 
which had been invested by the Constitution 
with power “to establish * * * uniform laws on 
the subject of bankruptcies throughout the United 
States.’’ It was at first questioned whether the Con- 
stitution empowered Congress to enact a National 
Bankruptcy Law or simply to insure or establish uni- 
formity in State legislation upon the subject. At a 
very early period, April 4, 1800, Congress, adopting the 
broader view of its authority, passed the first National 
Bankruptcy Law. Though limited to an existence of 
five years, the act perished long before the expiration 
of its allotted term, having been repealed December 
19, 1803. Modelled after the English system of that 
time, itappertained to traders and a few allied classes, 
and provided only for proceedings of an involuntary 
character. 

The unpopularity of the act caused its speedy re- 
peal. It occasioned jealousies between States, for it 
was perceived to be inimical to agricultural interests 
but favorable to manufacturing industries. The farmer 
complained that the merchant who owed him was ab- 
solved from payment, while he was bound to discharge 
all his obligations in full, not excepting debts due to 
the classes released by the law from strict fulfillment 
of their contracts with him. The act was denounced 
by its opponents as an encouragement to prodigality, 
and unwarranted credit, and the power it conferred 
upon the president of appointing commissioners in 
bankruptcy as a dangerous extension of executive 
patronage. It was argued that the law was unconsti- 
tutional, that although it was just and humane to ex- 
onerate the person of the debtor from imprisonment, 
nevertheless the remedies of creditors against his 
property should not be impaired, and that although 
the Constitution clothed Congress with power to pass 
bankrupt laws, the obligation of contracts should be 
sacredly maintained. The opponents of the law did 
not appreciate that the constitutional inhibition upon 
the violation of contracts related simply to the State 
Legislatures and not to Congress. In fact, at that 
early day, that clause of the Constitution forbidding 
the passage by a State of laws violating the obligation 
of contracts, had not received much consideration by 
Congress or the courts. 

The right to remit a bankrupt’s indebtedness had 
never been questioned in England since the reign of 





Anne, and the reason usually advanced to support a 
discharge was, that the creditors of a merchant were 
partially responsible for his speculations, and tu a cer- 
tain extent partners with him, whereas an insolvent 
could blame no one but himself, if he contracted in- 
debtedness beyond his ability to pay. Whatever views 
may at present be entertained as to the validity of this 
reasoning, it served for a long period as the foundation 
for the different legal provisions respecting bankrupts 
and insolvents. 

Many years elapsed before the passage of the second 
bankrupt law. In the spring of 1840 several bills were 
introduced in Congress, and among them was a bill 
proposed by Mr. Webster, containing both voluntary 
and coercive features. The session was spent in vigor- 
ous debate over the various bills. This was the first 
occasion on which the subject of voluntary bankruptcy 
was brought before Congress, and it naturally elicited 
much discussion, as many claimed that Congress had 
no power to pass a Bankrupt Law of broader provisions 
than the law of 1800, or to enact a voluntary bank- 
ruptcy law of any kind. Their argument was, in brief, 
that bankruptcy, unlike insolvency, which is a general 
term applicable to all failing persons, was a word of 
restricted meaning, appertaining to traders, that the 
scope and signification of the term ‘* bankruptcy”’ at the 
date of the adoption of the Federal Constitution, 
proved that an involuntary system, affecting merchants 
and traders, was designed by the Constitution; that 
whatever might be the prerogative of Parliament the 
powers of Congress were limited by the Constitution, 
and could not be extended beyond its provisions; 
when the Constitution went into effect all the States 
had insolvent laws with which it was intended that 
Federal legislation should not interfere; that the first 
National Bankrupt Law, prepared by the men whv 
framed the Constitution, proved that they thus under- 
stood the term bankruptcy, and that as the power of 
Congress to establish a uniform system of bankrupt- 
cies was incidental to its power to regulate commerce, 
bankruptcy laws shduld apply only to those engaged in 
commerce, or merchants, traders, bankers and the 
like. 

For the argument of those who believed that Con- 
gress had power to pass a law of general scope, volun- 
tary as well as coercive, we may quote from one of 
Mr. Webster’s speeches in the Senate upon the sub- 
ject: ‘*The members of the Constitution did not 
study the British statutes, nor examine judicial de- 
cisions, to ascertain the precise nature of the actually 
existing system of bankruptcy in England. Still less 
did the people of the United States trouble themselves 
with such inquiries. All saw that Parliament pos- 
sessed and exercised a power of passing bankrupt 
laws and of altering and amending them, from time to 
time, according to its own discretion and the necessi- 
ties of the case. This power they intended to confer 
on Congress, as largely, for aught that appears, as they 
saw it held by Parliament. The early British statutes 
were not confined to traders; later statutes were so 
confined and more recently, again, changes have been 
made which bring in very numerous classes of persons 
who were not esteemed traders in England at the time 
of the adoption of the Constitution of the United 
States. * * * There is no reason to suppose that it 
was intended to tie up the hands of Congress to the 
establishment of that particular bankrupt system 
which existed in England in 1789, and to deny it all 
power of future modification and amendment. It 
would be just as reasonable to say that the United 
States laws of copyright, of patents for inventions, 
and many others, could only be mere transcripts of 
such British statutes on the same subjects as existed 
in 1789.” 

The sections relating to voluntary bankruptcy were 
not, however, the only novel features of the bill. The 
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bill proposed, also, to discharge all bankrupts, whether 
voluntary or involuntary, from all their indebtedness, 
and in this respect it went much further than the ex- 
isting State insolvent laws, which merely deprived the 
creditor of the right to arrest an insolvent, while 
leaving intact all remedies against property. 

There were said to be nearly five hundred thousand 
bankrupts in the country at the time. So great was 
the depression of business that the broadest kind 
of law was imperatively demanded, and the sufferers 
would not tolerate the idea that there was no power in 
Congress to relieve them. The second bankrupt law 
was passed August 19, 1841. By that law the illiberal 
distinction between merchant and farmer was annihi- 
lated. The act consisted of two branches, one relating 
to compulsory bankruptcy, providing that a merchant, 
trader, banker, broker or insurer might, in certain 
enumerated cases, be adjudged a bankrupt at the in- 
stance of creditors. The other branch was voluntary 
and affected all persons, being, in reality, a sweeping 
insolvent law. 

So far as the compulsory or legitimate branch of the 
act was concerned no question arose touching the right 
of discharging the bankrupt from his debts. This, as 
we have seen, had been the lawin England since the 
reign of Queen Anne, though its constitutionality 
was doubted in Congress in 1800. The great innovation 
of the act lay, as already stated, in the fact that it con- 
ferred upon the voluntary bankrupt the privilege of 
obtaining a discharge from existing debts, and on this 
account the bill was strongly condemned in Congress 
during the discussions preceding its passage. One 
senator facetiously said that such a law would reverse 
the wisdom of Solomon, which declared that the bor- 
rower was slave to the lender, and would make the 
lender slave to the borrower. Colonel Benton, one of 
its most earnest and eloquent opponents, styled the 
bill ‘‘ repudiation — universal repudiation at the will of 
the debtor.”’ 

The unconstitutionality of similar legislation in the 
State of New York had long before been determined 
by the Supreme Court of the United States, in the case 
of Sturges v. Crowninshield, 4 Wheat. 122. The de- 
fendant in that case was sued in the Circuit Court of 
Massachusetts upon two promissory notes made in 
March, 1811. His defense was that he was released 
from the debt by reason of a discharge obtained under 
an insolvent law of the State of New York, passed in 
April of the same year. The court held that the 
statute under consideration violated the obligation of 
contracts by taking away the creditor’s right to reach 
subsequent property of the debtor, and was therefore 
unconstitutional. The court, however, held also that 
debts contracted subsequent to the passage of the law 
could be discharged, as creditors would be presumed 
to have contracted, as those debts, with knowledge of 
the provisions of the act. 

The prohibition of the Constitution is upon the 
States not upon Congress. This is the view adopted 
by the Supreme Court of the United States and was, 
in fact, the argument of those who favored a voluntary 
bankruptcy law. Mr. Webster, in the speech already 
quoted from, said: ‘‘The States, then, cannot pass 
effectual bankrupt laws, that is, effectual for the dis- 
charge of the debtor. There is no doubt that most, if 
not all the States, would now pass such laws if they had 
the power, although their legislation would be various, 
interfering and full of all the evils which the Constitu- 
tion of the United States intended to provide against. 
But they have not the power; Congress, which has the 
power, does not exercise it. This is the peculiarity of 
our condition. Tbe States would pass bankrupt laws, 
but they cannot; we can, but we will not. And be- 
tween this want of power in the States and want of 
will in Congress, unfortunate insolvents are left to 
hopeless bondage. There are probably one or two 





hundred thousand debtors, honest, sober and industri- 
ous, who drag out lives useless to themselves, useless 
to their families and useless to their country, for no 
reason but that they cannot be legally discharged from 
debts in which misfortunes have involved them, and 
which there is no possibility of their ever paying. I 
repeat again that these cases have now been accumu- 
lating for a whole generation.” 

The power of Congress to pass a retroactive bank- 
ruptcy law, discharging debtors, has never, so far as 
we have learned, been discussed by the Supreme Court 
of the United States. The question has been several 
times considered in the Circuit Courts, and they have 
uniformly sustained the constitutionality of such leg- 
islation. The constitutionality of the bankrupt law 
of 1841 has, however, been seriously questioned by 
many of our leading jurists, upon various grounds. 
Chancellor Kent doubted the power of Congress to 
pass a voluntary bankrupt law of any kind, and in a 
valuable note in his Commentaries upon the subject 
expressed the opinion that as the term bankruptcy 
had a well understood signification in English law, in 
1787, no constitutional warrant could be found for the 
extension of bankruptcy legislation to all classes of 
persons. The chief objections to the voluntary pro- 
visions of the act of 1841 were cogently stated by 
Judge Bronson, in a masterly and patriotic dissenting 
opinion, rendered in the case of Sackett v. Andross, 
reported 5 Hill, 317, and summed up as follows: 

“1. It is not confined to traders but extends to all 
classes of debtors. 

2. It places the whole power in the hands of the 
debtor, without giving any means of coercion to the 
creditor. 

8. It discharges the debt without the consent of the 
creditors in any form, and so violates the obligation of 
the contract. 

4. If it retroacts so as to discharge debts contracted 
before its passage, then it not only violates contracts 
but it goes entirely beyond the scope of the bankrupt 
power. 

It is not a law but a sentence or judgment against 
creditors, and Congress has no judicial power over the 
subject.” 

The law of 1842 was even more unpopular than its 
predecessor, and as soon as the object it was intended 
to subserve was accomplished, it was repealed. This 
event took place March 3, 1843, less than eighteen 
months after its enactment. 

No similar legislation was attempted by Congress 
until the year 1867. On June 3, 1867, the third bank- 
ruptcy law was passed. The questions then presented 
were of adifferent character from the questions which 
engaged the attention of Congress in 1840 and 1841, 
No one denied that the National Legislature derived 
full authority from the Constitution to enact a system 
of voluntary bankruptcy, or claimed that the preroga- 
tives of that body depended upon the nature of the 
bankrupt law in force in England in 1789. It seems to 
have been tacitly conceded, in the debates over various 
provisions of the bill, that a precedent that could not 
be overruled had been established by the act of 1841., 
But little opposition was made to a retroactive volun- 
tary law. In the course of the discussions in the 
Senate Chamber, Mr. Williams, of Oregon (afterward 
United States Attorney-General), proposed, as an 
amendment at the end of the bill adopted by the 
Senate, the following words: ‘‘And provided, fur- 
ther, that no proceedings in voluntary bankruptcy 
shall dissolve or affect the obligation of any existing 
contract or indebtedness.’’ The proposed amend- 
ment was voted down, the general opinion being that 
there was no use in passing a bankrupt law at all, if it 
should not enable debtors to free themselves of exist- 
ing obligations — in fact, that bankruptcy laws are in 
their nature and scope essentially retroactive. To this 
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idea much countenance is lent by the history of Fed- 
eral legislation upon the subject. Each of the three 
laws has been evoked by the debtor class after a period 
of commercial disaster, and permitted to exist only so 
long as was necessary to enable that class to take ad- 
vantage of its provisions. 

Many persons prophesied that the law of 1867 would, 
like the acts of 1840 and 1841, be short-lived. Several 
important modifications were made in 1874, and the 
law was finally repealed in June, 1878. The system 
was expensive, and gave little satisfaction to either 
debtor or creditor. Mr. Tremaine, of New York, 
stated in the House of Representatives in 1875, that 
out of eighteen hundred bankruptcy cases in New Or- 
leans, a dividend had been realized in only one. The 
repeal of the law was for several years unsuccessfully 
advocated by our leading merchants, and perhaps few 
except those interested in its continuance were 
anxious to prolong its operation. 

J. HAMPTON DOUGHERTY. 


SLEEPING CAR COMPANY —LIABILITY OF, 
FOR PROPERTY LOST BY 
PASSENGER. 

MARION, INDIANA, SUPERIOR COURT, GENERAL 
TERM, JANUARY 5, 1880. 


DreH.t v. Wooprurr CAR CoMPANY. 

Sleeping car companies are neither common carriers nor 
innkeepers, but they are bound, like other bailees, to 
use ordinary care, which must be in proportion to the 
danger and, consequently, greater in the night, while 
the passenger is asleep, than in the day-time. 

The fact that articles or money, lost or stolen from the 
passenger, were carried by him about his person or 
under his personal supervision, does not exonerate the 
sleeping car company from the duty to use ordinary care 
in respect to them; but the right of recovery is limited 
to such articles as it is usual and proper for a traveller to 
carry about his person, and to such a reasonable amount 
of money as it may be proper for him to carry for his 
travelling expenses. 

_, for the loss of property and money upon 

defendant’s sleeping car. The opinion states the 
facts. 


Howe, J. The questions raised by this appeal arise 
upon a special finding of facts and conclusions of law. 

The plaintiff sued for the loss of a watch valued at 
$172, achain valued at $50, and $111.50 in money, stolen 
from him while travelling in one of defendant’s sleep- 
ing cars, and got judgment for $396, which included 
the value of the articles stolen and interest at the rate 
of six per cent from date of loss, from which defend- 
ant appeals. 

The first question in the case is as to the nature and 
limit of defendant's responsibility to passengers. 
There are not many decided cases upon this question. 
Most of them are collected in 13 Alb. L. J. 221, and 19 
Am. Rep. 458, note. See, also, Hutchinson on Carriers, 
45-47, note. A leading case is Pullman Palace Car Co. 
v. Smith, 73 Ill. 360; S. C., 24 Am. Rep. 258. 

It seems to be settled by the authorities that sleep- 
ing car companies are neither commoncarriers nor 
innkeepers. If however there exist reasons of pub- 
lic policy which require that as stringent rules should 
be applied to sleeping car companies as are applied to 
common carriers or innkeepers, the names can make 
no difference. There are other bailees at common 
law, as for example, sheriffs and jailers, who 
with respect to debtorsin their custody, were held to 
the same liability as that of common carriers and inn- 
keepers. 2 Kent, 2d ed., *603. And it may be worth 
while to observe that at least one of the principal 
reasons for the strict rules of the common law with 





respect to common carriers and innkeepers—a reason 
founded in public policy and as cogent now as it ever 
was—applies with equal or greater force to sleeping 
car companies. Without undertaking, however, to 
define with precision the character and limits of the 
liability of sleeping car companies to their passengers, 
it is sufficient for the purpose of this case to assume, 
what I suppose will be conceded, that they are, like 
other bailees for hire, bound to exercise at least ordi- 
nary care with respect to the passenger and his bag- 
gage. 

But how is it in regard to such articles as a passenger 
usually carries about his person or in his immediate 
possession and under his personal supervision? It may 
be that as.to such articles even common carriers are 
exempt from the strict liability as insurers, and that 
they are not bound even to show affirmatively that the 
loss of them was not owing to their negligence. The 
authorities are not harmonious even as to cases where 
the articles are stolen in the day-time, nor as to cases 
where, if stolen in the night-time, the carrier did not, 
as part of the contract, agree to furnish sleeping ac- 
commodations. See Hutchinson on Carriers, §§ 689- 
700; id. § 58, p. 42, note 5; id., §§ 85, 86; Whart. Neg., 
§§ 599, 600; Kingsley v. Lake Shore, etc., R. R. Co., 
125 Mass. 54; S. C., 28 Am. Rep. 200. 

But as to cases in which the carrier, as part of the 
contract, agrees to furnish sleeping accommodations, 
and the articles are stolen from the passenger in the 
night-time during the usual hours of sleeping, and 
without contributory negligence on -his part, the 
weight of authority seems to be that the carrier is lia- 
ble, if not as insurer, at least for the failure to use 
such a degree of care as the contract naturally implies. 
This may be only ordinary care, but here, as in other 
cases, ordinary care must be care in proportion to the 
danger reasonably to be apprehended. This of course 
is greater in the night, while the p ger is asleep, 
than it isin the day-time, when he is awake and can 
look out for bimself. The passenger himself is guilty 
of no negligence when he has contracted for sleeping 
accommodations in going to sleep. That is what he 
has contracted for the privilege of doing — what he 
pays for. The carrier knows this and contracts on 
the same understanding. The carrier knows that 
the passenger cannot sleep and exercise any care at all, 
ard that he is trusting his person and the goods or 
money over which, when awake, he exercised personal 
supervision, implicitly to the care of the employees of 
the company. 

The carrier may perhaps restrict his liability for 
such articles as the passenger does not need to have 
about his person by providing a particular place in 
which the passenger shall deposit them while asleep; 
but the carrier is bound to do this or use ordinary care 
to guard them in the place assigned to the passenger 
in which to sleep, during sleeping hours and while he 
is asleep. Particularly is this so in regard to articles 
which it is necessary or convenient to have about him 
constantly. These would certainly include his ordin- 
ary wearing apparel, and perhaps a watch and money 
for reasonable travelling expenses, which most passen- 
gers would be very reluctant to part with on retiring 
to sleep, even if a special place of deposit should be 
provided. 

The question as to the liability of common carriers 
to passengers for loss of articles carried about the per- 
son or in the immediate possession of the latter, in 
the night-time and during sleeping hours, has often 
arisen in actions against ship and steamboat compan- 
ies, and while the authorities are by no means har- 
monious, I think the best considered of them will be 
found to sanction the views above stated. Hutchinson 
on Carriers, §§ 698-700; Crozier v. Boston, etc., Co., 48 
How. Pr. 466. Much the same liability seems to be 
imposed upon sleeping car companies. Blum v. South- 
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ern Pullman, etc., Co. (U. 8S. Cire. Ct. for Dist. of 
Tenn.), 3 Cent. L. J. 591; Palmeter v. Wagner (N. Y. 
Marine Ct.), 11 Alb. L. J. 149. See, also, 13 Alb. L. J. 
221; Hutchinson on Carriers, 47, note, and the very 
able dissenting opinion of Smith, J., in Welch v. 
Pullman, ete., Co., 1 Shel. 457. The authorities, 
however, limit the right of recovery to such articles as 
are usual and proper for a traveller to carry about his 
person and to such a reasonable amount of money as 
may be proper for him to carry for his travelling ex- 
penses. 

Applying the principles above stated to the case at 
bar, I am of opinion that the judgment of the Spe- 
cial Term was correct. The evidence showed pretty 
conclusively that the plaintiff's watch and chain and 
money were stolen by an occupant of the same car in 
the night and during sleeping hours. The only em- 
ployees of defendant about the car at any time were a 
conductor and porter; for a distance of eighty-four 
miles the conductor was absent, having left the train 
altogether, leaving no one about the car but the por- 
ter, who was engaged chiefly in blacking boots in a 
room in the end of the car. It seems, in fact, that it 
was no part of the porter’s duties to protect the pas- 
senger against thieves; so that during the conductor's 
absence the sleeping car must have been asort of para- 
dise for pickpockets to prowl about in at pleasure. 
The amount of recovery was not too large. The items 
for which judgment ‘was given were no more than 
usual and reasonable for a traveller to carry. 

I am for affirming the judgment of the Special 
Term. 

Elliott, J., concurs; Holman, J., judge at Special 


Term, not voting. 
—_——_¢ 


WHEN DRAWING CHECK IN NAME OF 
ANOTHER NOT FORGERY. 


ENGLISH CROWN CASES RESERVED, DEC. 6, 1879. 


REGINA V. MARTIN. 

In payment of goods the prisoner filled up a banker’s check 
and gave it tothe seller. The prisoner’s name was Robert 
Martin, but he signed the check in the name of William 
Martin. The seller took the check as that of the pris- 
oner without noticing the alteration in the Christian 
name. Upon presentation at the bank, where the pris- 
oner had no assets, the check was dishonored on the 
ground that the signature was not that of any customer 
of the bank. 

The prisoner having been convicted on an indictment for 
forgery, the court quashed the conviction, as this was 
not a forgery, but a case of false pretenses. 


ASE reserved for the opinion of this court by 
Cockburn, C. J. 

The prisoner, Robert Martin, was tried before me at 
the late Assizes held at Maidstone, on an indictment 
which charged him in one count with having forged, 
in another with having uttered a forged order for the 
sum of 32l. with intent to defraud. The facts were as 
follows: 

The prosecutor, George Lee, is a horse dealer at Ash- 
ford, in Kent. The prisoner Martin had been for 
many years collector of the tolls of the markets of 
Ashford and Maidstone, and was well known to the 
prosecutor. In the course of the present year the pris- 
oner, having ceased to hold the above-mentioned 
Offices, left the neighborhood, and went to reside in 
Southwark. On the 2d of September, being again at 
Ashford, for what purpose did not appear, he saw the 
prosecutor Lee in the street ina pony cart, and ac- 
costed him, inquiring if he (Lee) had a pony for sale, 
whereupon the prosecutor recommended him to buy 
the pony he was then driving. A deal ensued, the re- 
sult of which was that the prosecutor agreed to sell, 





and the prisoner to buy, the pony and carriage for 
321 


The prisoner proposing to give his check for the 
amount, both parties went into an adjoining inn, in 
order that the check might be there drawn. The pris- 
oner then produced a printed form of check of the 
bank of Messrs. Wigan & Co., bankers, of Maidstone, 
taken from a check-book of which he had become pos- 
sessed as a former customer of the bank. This he 
filled up, in the presence of the prosecutor, with the 
name of the latter as payee, signed it in the name of 
William Martin, his name being Robert, and delivered 
it to the prosecutor, who put it in his pocket without 
further looking at it, or observing in what name it was 
signed, after which he proceeded to give possession of 
the pony and carriage to the prisoner. On the ensuing 
morning the prisoner drove the pony and carriage to 
town, and on the day after drove to Barnet Fair, where 
he sold both. Onthecheck being presented at Messrs. 
Wigan’s bank, payment was refused on the ground 
that the signature was not that of any customer of 
the bank. 

The prisoner had been a customer of the bank, and 
had had an account there in his proper name of Robert 
Martin, but his account remaining overdrawn for 
some time after he had ceased to be the collector of 
the market tolls, and the bank insisting on the balance 
due to them being paid, the amount was accordingly 
paid on the 4th of June, and the account was then 
closed. No money was afterward paid in to the pris- 
oner’s credit, nor was any check drawn by him. He 
asserted indeed in his defense on this charge that he 
had expected money to have been paid in to his ac- 
count, but no evidence was adduced to show that there 
was any foundation for this statement. No name was 
mentioned of any person owing him money, or by 
whom he expected money to be paid into the bank on 
his account. He had ceased to all intents and purposes 
to be a customer of the bank, and must have been fully 
aware that a check drawn by him on the bank would 
certainly be dishonored. 

Under these circumstances there can be no doubt 
that the prisoner had been guilty of the offense of ob- 
taining the prosecutor’s goods by false pretenses. But 
the indictment being for forgery of the check, and it 
appearing to me doubtful whether the charge of forg- 
ery could upon the facts proved be upheld, I reserved 
the case for the consideration of this court. 

In considering this question I have further to call 
attention to the following facts: 

The prisoner, in drawing this check and delivering it 
to the prosecutor, did not do so in the name of, or as 
representing, any other person, real or fictitious. The 
check was drawn and uttered as his own, and it was so 
received by the prosecutor, to whom the prisoner was 
perfectly well known as an acquaintance of twenty 
years’ standing, and by whom he was seen to sign it. 
The prisoner did not obtain credit with the prosecutor 
by substituting the Christian name of William for 
that of Robert. He would equally have got credit had 
he signed his proper name of Robert. The credit was 
given to the prisoner himself, not to the name, in 
which the check was signed. The check was taken as 
that of the individual person who had just been seen 
to sign it, not as the check of William Martin, as dis- 
tinguished from Robert Martin, or of any other per- 
son than the prisoner. On the contrary, if the prose- 
cutor, who knew the prisoner’s name to be Robert, 
had observed that the signature was in the name of 
William, he would in all probability have suspected 
something wrong, and would have refused to take the 
check. 

There was nothing whatever from which the motive 
of the prisoner in signing a wrong Christian name 
could be gathered. There happened, indeed, to be a 
William Martin, a customer of the bank, but this was 
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unknown to they prisoner, besides which, as the pris- 
oner was perfectly aware that his person and true 
name were well known to the prosecutor, it could not 
be supposed that he intended to pass himself off as, or 

« the check as the check of, any William Martin other 
than himself. The only motive which has occurred to 
my mind, as one which might have induced him to 
sigu a false Christian name, is that he may have thought 
that by so doing he might avoid being liable on the 
check when payment had been, as it was certain 
to be, refused. This, however, amounts to no more 
than conjecture. Beit as it may, and whatever may 
have been the motive, it occurred to me that while 
there had been a fictitious signature to the check in 
question, so far as the Christian name was concerned, 
yet the signature having been affixed by the prisoner, 
and the check delivered by him as his own, though 
there had been a signature in a fictitious name, the 
name could not be said to be that of a fictitious person ; 
and that in this respect the case did not fall within the 
principle of the cases in which it has been held that 
the use of the pretended name of a fictitious person 
amounts to forgery. 

I have therefore sought the assistance of the court 
as to whether, under the circumstances, the affixing 
a fictitious Vhristian name to this check by the pris- 
ouer amounts to forgery as charged in the indictment. 

A. E. CocKBURN. 

No counsel was instructed to argue. 


Cocksurn, C. J. The conviction must be quashed. 
This case is concluded by authority. In Dunn's Case, 
1 Leech’s C. C. 57, the judges agreed ‘that in all for- 
geries the instrument supposed to be forged must be a 
false instrument in itself, and that if a person givea 
note entirely as his own his subscribing it by a fictitious 
name will not make it a forgery, the credit there being 
given to himself without any regard to the name or 
without any relation to a third person.’’ That exactly 
applies to this case. 

Lusn, J. I had the same question before me at the 
last autumn Assizes, and [ directed av indictment for 
false pretenses to be preferred. 

Cocxsurn, C.J. That ought to have been done in 
this case. 

Huddleston, B., and Lindley and Hawkins, JJ., 


concurred. 
Conviction quashed. 


nn 


LIFE INSURANCE AGREEMENTS 
PERNICIOUS HABITS. 


AS TO 


PENNSYLVANIA SUPREME COURT, MAY 7, 1879. 


Kyecnt v. Mor. Lire Ins. Co. or New Yor«. 


In an application fora life insurance policy the applicant 
stated “that he does not now norwill he practice any 
pernicious habit that obviously tends to the shortening 
of life.” The policy contained a condition “that if 
any of the statements or declarations made in the ap- 
plication shall be found in any respect untrue, the 
policy shall be void.” At the time of the application 
applicant’s habits were correct and temperate ; after- 
ward he took to excessive drinking, whereof he died. 
Held, that the policy was not avoided. 


CTION by A. 8S. Knecht, administrator of Abram 
F. Fangboner, against the defendant, upon a 
policy for $1,500, issued by it on decedent’s life. The 
facts agreed upon were these: In 1868 deceased pro- 
cured from defendant the policy in question. In the 
application therefor was this: 
“And the said Abram F. Fangboner further de- 
clares, that he is not now afflicted with any disease or 
disorder, and that he does not now, nor will he prac- 





tice any pernicious habit that obviously tends to the 
shortening of life.’’ The policy contained this clause: 
“Tf any of the statements or declarations made in the 
application for the policy, upon the faith of which this 
policy is issued, shall be found in any respect untrue, 
then and in every such case the policy shall be null and 
void.”’ 

At that time the insured was of correct and temper- 
ate habits. Some years afterward he became addicted 
to the excessive use of intoxicating liquors, and by 
reason of such use, on the 12th of March, 1876, he was 
attacked with the delirium tremens, from which dis- 
ease he died on the 15th day of the same month. 

The court below gave judgment for defendant and 
plaintiff took a writ of error. 


Edward J. Fox, for plaintiff. 
Henry Green, for defendant. 


Paxson, J. It is not alleged that in his application for 
insurance the assured made any false representations 
of an existing fact. What he did declare was, “‘ that 
he is not now afflicted with any disease or disorder, 
and that he does not now, nor will he, practice any 
pernicious habit that obviously tends to the shortening 
of life.” The case stated sets forth: ‘That at the 
times of making the aforesaid applications for insur- 
ance the said Abram F. Fangboner was of correct and 
temperate habits; that some years after the issuing of 
said policy he became addicted to the use of intoxicat- 
ing drinks, from the immoderate use of which he was 
attacked with delirium tremens, from which he died.”’ 
The policy issued in pursuance of said application 
contains this provision: “If any of the statements 
or declarations made in the application for this policy, 
upon the faith of which this policy is issued, shall be 
found in any respect untrue, then, and in every such 
case, this policy shall be null and void.’’ It is unneces- 
sary to discuss the question as to whether the declara- 
tions of the insured as to existing facts in his applica- 
tion constitute a warranty. The authorities are by 
no means uniform upon this point. Our own recent 
case of the Washington Life Ins. Co. v. Schaible, 1 W. 
N. Cas. 369, holds that they do not constitute a war- 
ranty. Where, however, the policy has been issued 
upon the faith of such representations, and they are 
false in point of fact, the better opinion seems to 
be that the policy is avoided, and this is so even 
where the false statement is to a matter not ma- 
terial to the risk. Jeffries v. Life Ins. Co., 22 Wall. 47. 
In such case the agreement is that if the statements 
are false there is no insurance, no policy is made by 
the company, and no policy is accepted by the insured. 
In the case in hand the policy attached. There was 
nothing to avoid it ab initio. Were the mere declara- 
tions of the insured, in his application as to his future 
intentions, and his failure to carry out his declarations, 
or to comply with his intentions as to his future con- 
duct, sufficient to work a subsequent forfeiture of the 
policy? Inno part of the application did the insured 
covenant that he would not practice any pernicious 
habit; nor did he promise, agree, or warrant not to do 
so. He declared that he would not. To declare is to 
state, to assert, to publish, to utter, to announce, to 
announce clearly some opinion or resolution. While 
to promise is to agree ‘‘to pledge one’s self, to engage, 
to assure or make sure, to pledge by contract.’’—Wor- 
cester. There is no clause in the policy which pro- 
vides that if the assured shall practice any pernicious 
habit tending to shorten life the policy shall ipso 
facto become void. There is only the stipulation that 
“if any of the statements or declarations made in the 
application * * * shall be found in any respect un- 
true this policy shall be null and void.” This evidently 
referred toa state of things existing at the time the 
policy was issued. As to such matters, as I have 
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already said, there was no untrue statement. But 
the assured declared as a matter of intention that he 
would not practice any pernicious habit. Was this 
declaration of future intention fulse? There is no al- 
legation, much less proof, that it was so. The assured 
might well have intended to adhere to his declaration 
in the most perfect good faith, yet in a moment of 
temptation have been overcome by this insidious 
enemy. In the absence of any clause in the policy 
avoiding it in case the assured should practice any such 
habit, and of any covenant or warranty on his part 
that he would not do so, we do not think his mere de- 
clarations to that effect in the application sufficient to 
avoid the policy. 

The judgment is reversed and judgment is now 
entered in favor of the plaintiff and against the de- 
fendant, for the sum of fifteen hundred dollars, with 
interest from June 26, 1876. 

——_>____—. 


UNITED STATES SUPREME COURT 
ABSTRACT. 


PLEADINGS — STATUTE OF LIMITATIONS — WHAT 
NECESSARY TO AVOID DEFENSE OF, IN ACTION FOR 
FRAUD.— In an action for fraud in procuring a settle- 
ment the defendant set up the statute of limitations, 
The reply was that the defendant concealed the facts 
from plaintiff by fraud, and that the plaintiff had no 
knowledge of the facts so concealed until the year 
1872, and a few weeks only before the commencement 
of this suit. There was no averment that plaintiff 
ever made any inquiry in relation to the facts. Held, 
that the reply was insufficient. The court remarks: 
The fraud and deceit which enable the offender to do 
the wrong may precede its perpetration. The length 
of time is not material, provided there is the relation 
of design and its consummation, Concealment by 
mere silence is notenough. There must be soma trick 
or contrivance intended to exclude suspicion and pre- 
vent inquiry. There must be reasonable diligence; 
and the means of knowledge are the same thing in 
effect as knowledge itself. The circumstances of the 
discovery must be fully stated and proved, and the de- 
lay which has occurred must be shown to be consistent 
with the requisite diligence. In this class of cases the 
plaintiff is held to stringent rules of pleading and evi- 
dence, ‘‘and especially must there be distinct aver- 
ments as to the time when the fraud, mistake or con- 
cealment was discovered, and what the discovery is, so 
that the court may clearly see whether, by ordinary 
diligence, the discovery might not have been before 
made.’’ Stearns v. Page, 7 How. 829. ‘‘ This is neces- 
sary to enable the defendant to meet the fraud and the 
time of its discovery.’’ Betts v. Lewis and wife, 19 id. 
72. In Beaubien v. Beaubien, 23 id. 190, and in Badger 
v. Badger, 2 Wall. 95, the same rules were again laid 
down. A general allegation of ignorance at one time 
and of knowledge at another is of no effect. If the 
plaintiff made any particular discovery, it should be 
stated when it was made, what it was, how it was 
made, and why it was not made sooner. Carr v. 
Hilton, 1 Curtis’ C. C. R. 890. The fraud which shall 
arrest the running of the statute must be one that is 
secret and concealed, and not one that is patent or 
known. Martin v. Smith, 1 Dillon, 96. ‘* Whatever is 
notice enough to excite attention and put the party on 
his guard and call for inquiry is notice of every thing 
to which such inquiry might have led. Whena person 
has sufficient information to lead him to a fact, he 
shall be deemed conversant of it.’’ Kennedy v. 
Greene, 1 Mylne & K. 722. ‘*The presumption is that 
if the party affected by any fraudulent transaction or 
management might, with ordinary care and attention, 
have seasonably detected it, he seasonably had actual 
knowledge of it.”” Angell on Lim., § 187, and note. A 





party seeking to avoid the bar of the statute on ac- 
count of fraud, must aver and show that he used due 
diligence to detect it, and if he had the means of dis- 
covery in his power, he will be held to have known it. 
Buckner & Stanton v. Calcote, 28 Miss. (6 Cushman) 
434. See, also, Nudd vy. Hamblin, 8 Allen, 131. In Cole 
v. McGlathry, 9 Greenl. 131, the plaintiff had given the 
defendant money to pay certain debts. The defendant 
falsely affirmed he had paid them and fraudulently 
kept the money. It was held that the plaintiff could 
not recover, because he had at all times the means of 
discovering the truth by making inquiry of those who 
should have received the money. In McKown v. 
Whitmore, 31 Me. 418, the plaintiff handed the de- 
fendant money to be deposited for the plaintiff in 
bank. The defendant told the plaintiff he had made 
the deposit. It was held that if the statement were 
false and fraudulent the plaintiff could not recover, 
because he might at all times have inquired of the 
bank. In Rouse v, Southard, 39 Me. 404, the de- 
fendant was sued as part owner of a vessel, for repairs, 
and pleaded the statute of limitations. The plaintiff 
offered evidence that the defendant when called on for 
payment had denied that he was such owner. It was 
held that as the ownership might have been ascer- 
tained from other sources, the denial was not such a 
fraudulent concealment as would take the case out of 
the bar of the statute. Judgment of United States 
Circuit Court, Indiana, affirmed. Wood, plaintiff in 
error, v. Carpenter. Opinion by Swayne, J. 

TRIAL — CROSS - EXAMINATION ON MATTERS NOT 
TOUCHED UPON IN EXAMINATION IN CHIEF, WHEN 
NOT ERROR. — The court, at trial, permitted defendant 
to cross-examine a witness for plaintiff upon a matter 
not within his testimony in chief. No injury resulted 
therefrom to plaintiff. Held, not a ground of error. 
The established rule of practice in the Federal Courts, 
and in most other jurisdictions in this country, is that 
a party has no right to cross-examine a witness, with- 
out leave of the court, as to any facts and circum- 
stances not connected with matters stated in his direct 
examination, subject to two necessary exceptions. He 
may ask questions to show bias or prejudice in the 
witness or to lay the foundation to admit evidence of 
prior contradictory statements. Subject to those ex- 
ceptions the general rule is, that if the party wishes to 
examine the witness as to other matters, he must in 
general do so by making him his own witness and call- 
ing him as such in the subsequent progress of the 
cause. Railroad v. Stimpson, 14 Pet. 448, 459; Hough- 
ton v. Jones, 1 Wall. 702, 706; Greenl. Ev. (12th ed.) § 
445, p. 93; 1 Whart. Fv., § 529. But it is equally well 
settled by the same authorities that the mode of con- 
ducting trials and the order of introducing evidence 
and the time when it is to be introduced are matters 
properly belonging very largely to the practice of the 
court, where the matters of fact are tried by a jury. 
Cases not infrequently arise where the convenience of 
the witness or of the court or the party producing the 
witness will be promoted by a relaxation of the rule, 
to enable the witness to be discharged from further at- 
tendance, and if the court in such a case should refuse 
to enforce the rule it clearly would not be a ground of 
error, unless it appeared that it worked serious injury 
to the opposite party. Judgment of United States 
Circuit Court, Massachusetts, affirmed. Wells et al., 
plaintiffs in error, vy. Russell. Opinion by Clifford, J. 

cemimiaticipmiogais, 
UNITED STATES DISTRICT COURT 
ABSTRACT. 


MARITIME LAW —ADMIRALTY JURISDICTION — IN- 
JURY TO FLOATING DOcCK.—A floating dry dock, de- 
signed for use solely as a floating dock, and capable of 
being navigated from place to place, was, while moored 
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to the wharf, negligently run into and injured by a 
steam-tug. Held, that admiralty had jurisdiction of 
an action for the injury. The jurisdiction of admir- 
alty is well defined. De Levio v. Boit, 2 Gall. 398. As 
respects torts the jurisdiction depends entirely on 
locality. If committed on the high seas, or other 
navigable waters, the act and its effects being there 
fully consummated,the jurisdiction is unquestionable. 
The character of the object injured, or of the thing by 
which injury is inflicted, is unimportant. As is said in 
The Plymouth, 3 Wall. 36, jurisdiction does not depend 
on the wrong being done by a vessel, or those aboard 
of it; or against a vessel, or those connected with it; 
* but on the locality where it occurred. Every species 
of tort, however occurring, if upon the high seas or 
navigable waters, is of admiralty cognizance.” 2 Pars. 
Ship. and Adm. 347; 2 Pars. Marit. Law, 652; Rail- 
road Co. v. Tow-boat Co., 23 How. 209; Propeller Com- 
merce, 1 Black, 574; The Agincourt, 1 Hagg. 271; The 
Lowther Castle, id. 384; Brown vy. Overton, 1 Sprague, 
462; Chamberlain v. Chandler, 3 Mason, 242; West v. 
Steamer ‘“‘Uncle Sam,’’ 1 McAlis. 505; Sherwood v. 
Hall, 3Sumn. 127; The Plymouth, 3 Wall. 34; Taber v. 
Jenny, 1 Sprague, 315; The Sylph, L. R.,2 Adm. and 
Ecce. 24; Atlee v. Packet Co., 21 Wall. 389; Fretz v. 
Bull, 12 How. 466; The Maud Webster v. Howell, 8 
Ben. 547. The Virginia Ehrman v, The Agnese, 7 
Otto, 309, shows a recovery for injury to a steam 
dredge. Objection to the jurisdiction was not even 
suggested. A recovery was allowed in this court fora 
similar injury, against objection, in the Albany Dredg- 
ing Co. v. Steam-tug Gladiolus (No. 2 April Sessions, 
1874), and sustained on appeal by the Circuit Court. 
Although no case precisely similar to this one has 
been found, under the general principle stated, the 
court has jurisdiction. The dock was in the river, 
floating upon the water, when injured. That it was 
moored to the land is unimportant. So are all vessels 
at anchor. That the attachment was at the water’s 
side instead of under is immaterial. U. 8. Dist. Ct., 
E. D. Pennsylvania, Aug. 15, 1879. The Tug Ceres. 
Opinion by Butler, J. 

—— ADMIRALTY —NO JURISDICTION OF CONTRACT 
NOT MARITIME.—In an action in admiralty it appeared 
that the cause of action, if any, was a breach of a 
contract by the master of a vessel to purchase salt to 
be carried as a cargo on the vessel. Held, that sucha 
contract was not maritime or within the jurisdiction 
of admiralty, even though it was joined to a contract 
of affreightment, and found in a charter-party. Inci- 
dental matters connected with a maritime contract 
over which a court of admiralty would otherwise 
have no cognizance, may thus be drawn within its ju- 
risdiction. But this contract to purchase salt was not 
an incident of the contract to carry. Its performance 
was preliminary to the latter taking effect. The plaint- 
iff had no cargo to which the contract to carry could 
be applied; and both parties knew this. It was to 
take effect when the defendant made the purchase 
stipulated for, and could not before. The books show 
no instance of the exercise of admiralty jurisdiction, 
I believe, over failure to keep such a contract; but 
several cases to the contrary. Albert v. Brig Virginia, 
2 Paine, 115; Waterbury v. Myner, Blatch. & How. 50; 
Schooner Tribune, 3 Sumn. 144; Tarma v. Manwaring, 
Rees, 199; Willard v. Dorr, 3 Mason, 380; Francis v. 
The Winged Racer, 3 Hunt’s Mer. Mag. 458 (October, 
1858). U.S. Dist. Ct., E. D. Pennsylvania, Dec. 19, 
1879. Peck & Sons v. Laughlin. Opinion by But- 
ler, J. 

—— OWNER OF VESSEL NOT LIABLE FOR ACT OF 
MASTER OR MATE OSTENSIBLY OUTSIDE OF EMPLOY- 
MENT — FREIGHT VESSEL TOWING.—A bark employed 
for freighting was being repaired, some floating stages 
being used for the purpose. As the bark was about to 





change its location those in charge of the stages re- 
quested the mate of the bark to tow the stages to 
where it was to be moved, and the mate promised to 
‘*take care of such stages.’’ The stages were fastened 
to the stern of the bark by some of its hands. While 
being towed one of the stages broke loose and it was 
lost. Held, that neither the owners of the bark nor the 
bark were liable for the loss. The Bold Buccleugh, 2 
E. L. & E. 5387; Freeman v. Buckingham, 18 How. 189; 
The John Farron, 71 Ben. 53. The bark was a freight- 
ing vessel, and it was the duty of the master to employ 
her as such. By the maritime law he can bind the 
owners by his acts and contracts only when performed 
and made within the scope of his authority. If the 
undertaking in this case had been by the master 
it is more than questionable whether the owners of the 
bark were bound to answer for any negligence on his 
part in its performance. The towing of floating barges 
was not within the range of the master’s employment 
or the vessel’s business, and all persons entering into 
contracts with the master, having in view any ulti- 
mate responsibility of the owners, must see to it that 
the subject-matter of the service was within his au- 
thority. Much less can the owners be held by the 
agreement of the mate to take care of or look after 
the safety of the stages. There is no sense in which 
he can be regarded, under the circumstances, as the 
agent of the owners or as capable of making them 
responsible for his undertakings. U.S. Dist. Ct., New 
Jersey, Dec. 19, 1879. Walsh v. Bark Carl Haasted. 
Opinion by Nixon, J, 
———__>_____—_ 
IOWA SUPREME COURT ABSTRACT. 


DECEMBER 15, 1879. 

ATTORNEY — LIEN AGAINST JUDGMENT DEBTOR 
GIVES LIEN ON JUDGMENT —The Iowa Code (§ 215) 
provides that an attorney’s lien may be made effective 
against the judgment debtor by giving notice of the 
lien in the judgment docket. It is not specifically pro- 
vided that the attorney shall have a lien upon the 
judgment. Held, that by giving notice the attorney 
acquires an interest in the judgment, and by a proper 
proceeding may have a decree against the judgment 
debtor and judgment creditor for the enforcement of 
so much of the judgment as shall enable him to collect 
what isdue him. Wherealien is given upon money 
due by a judgment, there is a resulting right to enforce 
the lien through the judgment. Where a person has a 
lien upon the promissory note secured by mortgage or 
otherwise, he has the benefit of the security. The se- 
curity is an incident to the debt, and must redound to 
the benefit of any person who becomes entitled to col- 
lect the debt. If then the attorneys acquire an in- 
terest in the judgment, it is not within the power of 
the judgment creditor to divest it, either by discharg- 
ing the judgment or by consenting that it may be set 
aside. Brainard v. Elwood. Opinion by Adams, J. 
Seevers, J., dissented. 


EVIDENCE OF DISHONEST ACTS OF PARTY, FOREIGN 
TO ISSUE, INADMISSIBLE.— Testimony tending to show 
that a party to the action had been guilty of dishonesty 
in other transactions not connected with the matter at 
issue, held inadmissible. The cases of Howard v. City 
Fire Ins. Co., 4 Denio, 502, and Turnpike Co. v. 
Loomis, 32 N. Y. 127, and others, enunciate the rule 
that questions may be propounded to a witness on 
cross-examination, and evidence elicited which tends 
to show his feelings and relations to the parties; and 
possibly the rule extends further than this, and that, 
in the discretion of the court, the witness may be 
asked as to fraudulent transactions in which he has 
been engaged, which have no bearing on the issue, and 
about which he did not testify in chief. But as such 
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evidence is collateral to the issue, the answers of the 
witness to such discrediting questions are conclusive 
as to the party asking them, and cannot be contra- 
dicted by him. A party is not bound tobe prepared 
to meet and explain other transactions than that at 
issue. No one can be expected, at a moment’s notice, 
to defend the conduct of a life-time. Madden v. 
Koester. Opinion by Seevers, J. 

NUISANCE — RAILROAD TRACK AND RUNNING 
TRAINS — CONTINUING ACTS — LIFE TENANT MAY HAVE 
ACTION FOR. — Plaintiff, as widow and entitled to a 
homestead rigbt in the house owned and occupied by 
her deceased husband during life, which right might 
continue during her life, brought action against a rail- 
road company for damages caused by wrongfully lay- 
ing a track in front of the house during her husband’s 
life and without his permission, and by injury to the 
house bythe shaking of the same by passing trains, 
and by obstruction of the street in front. Held, that 
she was entitled to maintain the action. Such acase is 
not within the rule (Town of Troy v. Cheshire R. Co., 
5 Fost. [N. H.] 83), that ‘‘ wherever the nuisance is of 
such character that its continuance is necessarily an 
injury, and where it is of a permanent character, that 
will continue without change from any cause but 
human labor, then the damage is an original damage, 
and may be at once fully compensated.’’ The damage 
in this case was a continuing one, resulting largely 
from the daily operation of the road by running en- 
gines and cars over it, and allowing them to remain 
upon it. The nuisance, so far as it was occasioned by 
operating the road, would be abated not by human 
labor, but by ceasing to use human labor to the plaint- 
iff’s injury. The general rule is that every continuance 
of a nuisance is a fresh one, and that successive actions 
may be maintained for damages so long as the nui- 
sance continues. Staple v. Spring, 10 Mass. 72; 
Holmes v. Wilson, 10 Ad. & Ell. 503; Blesch v. C. & N. 
W. R. Co., 43 Wis. 183; Carl v. Sheboygan & Fond du 
Lac R., 1 N. W. Rep. 295 (Wis. 201). The plaintiff 
could recover for all damage sustained by her since the 
death of her husband. That the owner of a life estate, 
or even a lessee, may recover damages occasioned by 
a nuisance affecting the real estate held or occupied by 
him, can admit of no question. Cainv. Chicago, R. I. 
& Pacific R. R. Co. Opinion by Rothrock, J, 

—_——_-__—_——. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

CORPORATION — RIGHTS OF FOREIGN CORPORATION 
TO ENFORCE MORTGAGE.—In an action by a foreign 
corporation to enforce a mortgage upon landsin Penn- 
sylvania, taken by such corporation as security for a 
loan made by it in that State, held, that the doctrine 
that a foreign corporation can contract with a citizen 
of this State, and enforce the contract by suit in the 
courts, has never been controverted. Bank of Augusta 
v. Earle, 13 Peters, 519. By the common law, alien 
friends could always sue, and there is no distinction in 
this respect between natural and artificial persons; 
why then may not the performance of such a contract 
be secured by a mortgage as well as a judgment? Both 
are merely liens. It is true that a mortgagor can bring 
ejectment and recover possession of the land. Should 
a foreign corporation resort to this remedy or become 
the purchaser at sheriff's sale, a different question 
would arise. But that even could not release the debt 
or ‘‘destroy the” validity of the title, except as 
against the Commonwealth. The Commonwealth in- 
deed might enforce its claim by virtue of the statutes 
of mortmain (Leazure v. Hillegas, 7 S. & R. 320); but 
the grantor or mortgagor could not set up that as a de- 
fense against his own conveyance or mortgage. Leas- 





ure v. Union Mutual Life Ins. Co. Opinion by the 


court. 
[Decided Nov. 10, 1879.] 

FRAUDULENT CONVEYANCE — WHEN VOLUNTARY 
CONVEYANCE NOT INVALID AS TO SUBSEQUENT CRED- 
1rors.—Notwithstanding the many loose declarations 
in the books to the contrary, the Statute of 13th Eliza- 
beth does not make voluntary conveyances void as to 
future creditors, unless there is some evidence to indi- 
cate that the grantor intended to withdraw his prop- 
erty from the reach of such creditors. Snyder v. 
Christ, 3 Wr. 499. It is properly said in Williams v. 
Davis, 19 P. F. S. 21, that even an expectation of fu- 
ture indebtedness will not render a voluntary con- 
veyance void when there is no fraud intended by such 
conveyance; and so, also, in Thompson v. Dougherty, 
Mr. Justice Duncan, citing Sexton v. Wheaton, 8 
Wheat. 229, says: ‘‘Chief Justice Marshall decided 
that a post-nuptial settlement on a wife and children 
by a man who is not indebted at the time, was valid 
against subsequent creditors, and that the statute does 
not apply to such creditors if the conveyance be not 
made with a fraudulent intent.’’ A. similar ruling 
will be found in Townsend v. Maynard, 9 Wr. 198, and 
in Greenfield’s Est., 2 Har. 489. In the latter case, 
which involved a deed of trust of all the grantor’s 
property, it was alleged by Mr. Justice Bell to be a 
sound rule of law that subsequent indebtedness can- 
not be invoked to invalidate a voluntary settlement 
made by one not indebted at the time, or who reserves 
sufficient to pay all existing debts, unless there be 
something to show that the settlement was made in 
anticipation of future indebtedness. It is further 
said that though some doubt was thrown on this prin- 
ciple by Thompson v. Dougherty, it was afterward dis- 
sipated by Mateer v. Hasson, 3 P. R. 161. The case of 
Thompson v. Dougherty, so far as it asserts that sub- 
sequent creditors can attack a conveyance previously 
made on the ground of an indebtedness at the time 
not provided for, dissented from. Harlan v. Mac- 
laughlin. Opinion by Gordon, J. 

[Decided Oct. 6, 1879.] 


PUBLIC OFFICE— WHEN A VACANCY DOES NOT EX- 
IST—TIE VOTE BETWEEN CANDIDATES.—By the Penn- 
sylvania Constitution county officers (including protho- 
notaries) ‘‘ shall be elected at the general elections, 
and shall hold their offices for the term of three years, 
beginning on the first Monday of January next after 
their elections, and until their successors shall be duly 
qualified.’”’ In case of a vacancy in office it is to be 
filled as provided by law. The law provides that in 
case of a vacancy by death, resignation, or otherwise, 
etc., the governor is to appoint to the office. At the 
election in 1878 there was a tie vote between the two 
highest candidates for prothonotary of Bucks county. 
Held, that there was not a vacancy created so as to 
authorize the governor to appoint, but that the previous 
incumbent was entitled to continue in the office. The 
court remark: The cases of State v. Adams, 2 Stew. 
(Ala.) 231, and People ex rel. Langdon v. Reid, 6 Boor. 
(Cal.) 288, are cited to sustain the governor’s power of 
appointment. ‘‘ In the first case it was held that where 
two candidates for sheriff obtained an equality of 
votes no election was effected, and a vacancy existed 
which might have been filled by executive appoint- 
ment until the next general election. The Constitu- 
tion of Alabama limited the official term of the sheriff 
to three years; there was no holding over until his 
successors became qualified, and therefore there could 
be no doubt of the existing vacancy. This feature of 
the case distinguishes it clearly from the one in hand, 
and renders the decision of no value as a precedent.”’ 
“The California case isin point. A statute provided 
that the officer should hold his position for two years, 
and until his successor was appointed and qualified. 
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The Constitution contained a provision that the dura- 
tion of any office not fixed by the Constitution itself 
should never exceed four years. There was a failure to 
elect at the expiration of the two years’ term. The gov- 
ernor made a new appointment. On quo warranto 
against the incumbent, the Supreme Court of the State 
held the office to be vacant; that the words “ until his 
success or is appointed and qualitied "’ were only intend- 
ed to prevent a hiatus occurring between the outgoing 
and incoming officer, during which time the former 
was a mere locum tenens, aud that the governor had the 
right to appoint. The case was decided in 1856, when 
the decisions of the court of California were not enti- 
tled to as great respect as are those of its tribunals of 
the present day. The judge who delivered the opinion 
cited two cases where a contrary doctrine was held ; 
one of them from Missouri and the other from 
Pennsylvania. As to the former he said: ‘The 
decision does not commend itself by sound reason- 
ing on the part of the court;’ and as to the 
latter it is equally unsatisfactory. In the case of 
Commonwealth v. Hanley, 9 Barr. 513, it was held that 
the death of the person elected to fill the office of 
clerk of the Orphans’ Court before he has qualified 
himself according to law, does not create a vacancy, 
but the incumbent, who is authorized to hold the 
office until his successor is qualified, holds over.’’ See, 
also, Commonwealth v. King, 4 Norr. 103. Common- 
wealth v. Barrett. Opinion by Watson, P. J., of Bucks 
Common Pleas, adopted by Supreme Court. 

[Decided June 25, 1879.] 

—_q__—— 


WISCONSIN SUPREME COURT ABSTRACT. 
DECEMBER 16, 1879. 


Costs — STAY OF PROCEEDINGS TO ENFORCE PAY- 
MENT — POVERTY AS EXCUSE.— While poverty alone 
should not be a sufficient cause for granting a stay of 
proceedings until costs accrued and due to the oppo- 
site party are paid, neither is it a good defense to an 
application to stay proceedings until costs incurred 
have been paid when it appears that the prosecution is 
vexatious, or not carried on in good faith. It was 
held, in the Court of King’s Bench, in England, that a 
plaintiff who was prosecuting an action in forma pau- 
peris should have his proceedings stayed until he paid 
the costs of a former action between the same parties 
for the same cause, in which he had been nonsuited. 
Weston v. Withers, 2 Term R. 511, and cases decided 
in 1788; Haigh v. Paris, 16 L. J. 1847, Exch. 37, decided 
1846. It is almost a universal rule that when a plaint- 
iff has been nonsuited in an action, he will not be per- 
mitted to proceed in another action against the same 
parties for the same cause unt:] he has paid the costs 
of the former action. This rule is based upon the pre- 
sumption that the second action is vexatious, or if not 
vexatious, the failure to succeed in the first action was 
attributable to the fault of the plaintiff, and that it 
would be unjust to permit him to proceed with the 
second action until the costs to which the opposite 
party was put by the first prosecution are paid. The 
rule as to staying proceedings until costs incurred in 
the same action and payable to the opposite party are 
paid is not, perhaps, as well established as the rule in 
regard to the costs of a former action between the 
same parties for the same cause. The reasons, how- 
ever, which induce the courts to stay proceedings in 
the latter case will apply with more or less force to the 
former. This court, in the case of McIntosh v. Hoben, 
1l Wis. 400, recognizes the right to stay proceedings 
until the costs of an appeal in the action are paid. 
See, also, the case of McWilliams v. Bannister, 42 
Wis. 301. The Supreme Court of New York stayed 
the plaintiff’s proceedings until the costs upon a re- 





versal of judgments in his favor by the court of errors 
were paid. Jackson v. Schauber, 4 Wend. 216. The 
case was similar to the one at bar. There was no 
question as to the ability of the plaintiffs to pay the 
costs, but it appeared that they avoided attachments 
which had been issued to compel their payment. See, 
also, Dresser v. Brooks, 1 Abb. Dec. 555. In this case 
the Court of Appeals stayed the proceedings on a 
second appeal until the costs of the first appeal were 
paid. Felt v. Amidon. Opinion by Taylor, J. 


STATUTE OF FRAUDS — LEASE FOR YEARS VOID BY, IS 
A LEASE FROM YEAR TO YEAR IF ACTED UPON BY BOTH 
PARTIES. — K. attempted orally to lease premises to G. 
for two years at a specified sum per year, payable “at 
such times during the term as plaintiff should require; " 
and G. went into possession under the lease, and re- 
taained in possession twenty months, paying the first 
year the specified rent therefor when demanded, and 
also paying at the same rate until the end of the next 
six months. By the Wisconsin statute of frauds it is 
declared, in substance, that no estate or interest in 
land, other than leases fora term not exceeding one 
year shall be created or granted unless by act or opera- 
tion of law, or by deed or conveyance in writing, sub- 
scribed by the party creating or granting the same; or 
by his lawful agent duly authorized thereunto, and 
that every parol contract for a leasing fora longer 
period than one year shall be void. Lleld, that though 
the lease was void by the statute of frauds, G. became 
atenant from year to year on the terms therein stipu- 
lated. See under the English statute and that of 
other States, which do not make verbal leases exceed- 
ing the prescribed period void, but allow them the 
effect of estates at will. Bolton v. Tomlin, 5 A. & E. 
856; Ellis v. Page, 1 Pick. 43; Davis v. Thompson, 13 
Me. 214; Barlow v. Wainwright, 22 Vt. 88; Taylor’s L. 
& T.,§ 28; 1 Wash. on Real Prop. (4th ed.), 613, 614; 
Brown on Frauds, ch.3; Dal, Bell & Clayton v. Blakey, 
2 Sm. Lead. Cas. 177,180. In Hill v. Smith, 9 Exch. 
662, a tenant entered into possession of premises under 
an agreement in writing, which stipulated for a longer 
term than three years, and which was void under 8 and 
9 Vict. 106, because not under seal. The rent was 
to be paid quarterly in advance. The tenant occupied 
the premises for some time, paying rent, and on sev- 
eral occasions taking receipts which stated that the 
payments were made in advance. In an action for un- 
lawful distress it was held that although the agree- 
ment was void under the statute, still that the receipts 
taken were ample evidence that the plaintiff consented 
to bea tenant from year to year upon the terms that 
the rent should be payable at the beginniug instead of 
at the end of each quarter. In Schuyler v. Leggett, 2 
Cow. 660, there was a parol demise for seven years 
which was void by the statute of frauds, yet it was de- 
cided that where possession was held under the lease it 
inured asa tenancy from year to year, and regulated 
the terms on which the tenancy subsisted in other 
respects. To the same effect are People v. Rickert, 8 
Cow. 226; Prindle v. Anderson, 19 Wend. 391; Louns- 
bery v. Snyder, 31 N. Y. 514; Lockwood v. Lockwood, 
22 Conn. 425; Larkin v. Avery, 23 Conn. 304; Grant v. 
Ramsey, 7 Ohio St. 157, Koplitz v. Gustavus. Opin- 
ion by Cole, J. 

—— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
OCTOBER AND NOVEMBER, 1879. 


ASSIGNMENT — OF INHERITANCE— DOES NOT IN- 
CLUDE PROPERTY COMING THROUGH PARENT BY 
CONTRACT. —J. B. purchased of an insurance company 
an annuity in trust, payable to himself and wife, and 
after the death of the survivor to be paid to his ex- 
ecutors, etc., to be divided equally among his children, 
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of whom defendant was one. In 1856 J. B. died, 
leaving a will giving certain of his property to de- 
fendant. In 1876 an assignment was made by de- 
fendant, whereby he assigned ‘all my share, right, 
title and interest, of whatever name, nature and 
description, of, in or to the estate, real and personal, 
of my late father, and all my share thereof under the 
will of my said father, together with all income, bene- 
fit and advantage thereof accrued or to accrue, which 
can in any event come to me.”’ In 1877 the wife died, 
and the principal of the annuity was paid by the in- 
surance company to the administrator of J. B. for 
division, defendant being entitled, under the contract 
concerning the annuity, to a share thereon. Held, 
that the share did not pass under the assignment 
mentioned. The assignment transferred the share 
or interest which the assignor took in the estate of his 
deceased father, either as heir or next of kin, or by 
will, as well as in any income or benefit of that estate. 
But the annuity trust, immediately upon its execu- 
tion, ceased to be part of the estate of J. B., or to be 
subject in any way to his control; and when paid to 
his executors or administrators, would vest in them 
under the provisions of the instrument of trust so 
executed, and not by virtue of his will, or by operation 
of law. Any right of the defendant in this sum in 
the hands of his father’s administrator was derived 
from the gift made by his father in his life-time, and 
was in no proper sense a share, interest or benefit in or 
of the father’s estate, and therefore did not pass 
under the assignment. Belknap v. Belknap. Opinion 
by Gray, C. J. 

FIRE INSURANCE CONDITION IN POLICY AS TO FALL™ 
ING BUILDINGS. — A fire insurance policy contained 
this provision: ‘Ifa building shall fall, except as the 
result of a fire, all insurance by this corporation on it 
or its contents shall immediately cease and deter- 
mine.’’ A large brick building contained a brick par- 
tition, dividing it into an eastern and a western half. 
The eastern half of the building fell except the outer 
walls, a staircase, an elevator, about ten feet square of 
the roof and some six feet square on several of the 
floors. This part of the building and certain insured 
goods went into a confused mass where they took fire 
from fire used on the premises. The western half was 
not injured by the fire. Held, that the meaning of 
the provision in the policy was that the insurance, 
whether upon a building or upon its contents, should 
continue only while the building remained standing, 
as a building, and should cease when the building had 
fallen and become a ruin. When, substantially, all the 
floors and the roof of a building used as a storehouse 
fall, leaving nothing standing but the outer walls and 
perhaps a staircase or an elevator, the building must be 
deemed to have fallen. When several buildings are 
insured by the same policy, the fall of one terminates 
the policy, at least on that building and its contents. 
Neither the goods precipitated by the fall into a con- 
fused mass, nor the walls of the ruined building, nor 
the elevator therein, were any longer at the risk of the 
insurers. Firemen’s Ins. Co. v. Congregation Rodeph 
Scholon, 80 Ill. 558; Breuner v. Liverpool, London & 
Globe Ins. Co., 51 Cal. 101. Huck v. Globe Ins. Co. 
Opinion by Gray, C. J. 

SLANDER— CHARGE AS TO CHASTITY OF WOMAN — 
“BAD WOMAN.”’ — Defendant charged plaintiff, a mar- 
ried woman, with being ‘‘a bad woman,” stating in 
the same connection that she was a “‘ whore” and a 
“bitch.” Held, that the jury were entitled to find 
that the words ‘‘a bad woman” imputed adultery to 
the plaintiff and were therefore actionable. In itself, 
the word ‘‘bad”’ imports no crime, and is not action- 
able. But the moral and legal quality of the word 
“bad? may be made entirely clear by its context and 
the connection in which it is used. The party is re- 





sponsible for the ordinary and natural meaning of 
language as it would be commonly understood. If the 
subject of discourse in relation to a female is chastity, 
the use of the word ‘‘ bad”’ might import the want of 
conjugal fidelity, if the woman were a married woman. 
And when the charge against a married woman is that 
she is a bad woman, a bitch and a whore. the court 
cannot say, as matter of law, that the word ‘“ bad” 
does not import a want of chastity; but it is for the 
jury to determine the sense in which the word was 
used. Riddell v. Thayer. Opinion by Lord, J. 


INSURANCE LAW. 

FIRE POLICY — MISREPRESENTATIONS, WHEN THEY 
DO NOT AVOID POLICY — KNOWLEDGE OF AGENT — 
OVER-VALUATION AVOIDS POLICY — LIMITATION OF 
TIME OF ACTION WHEN INVALID.— (1) A misstatement 
of the assured in his application for a fire policy will 
not in New Hampshire, if unaccompanied by fraud, 
avoid the policy. And knowledge of the insurer’s 
agent of the true title at the time the insurance is 
made is a waiver of a condition in the policy avoiding 
it for inaccurate statement. Gen Stats., ch. 157, §§ 2-8; 
Tuck v. Hartford Fire Ins. Co., 56 N. H. 326; Patten 
v. Ins. Co., 40 id. 375; Marshall v. Ins. Co., 27 id. 157; 
Campbell v. Ins. Co., 37 id. 95. (2) An over-valuation 
of property destroyed, made under oath by the as- 
sured and through carelessness and inattention to the 
subject, but which by due attention could not have 
been honestly made, though not to defraud the com- 
pany, is a ground of forfeiture, for fraud and false 
swearing, of all claim under the policy. Sucharep- - 
resentation is fraudulent. Kerr on Fraud and Mist., 
54, 55; Stone v. Denny, 4 Metc. 151; Harding v. Ran- 
dall, 15 Me. 332. Although there was no positive in- 
tent to defraud the defendants, the false estimate was 
designed for the defendants to act upon as true, and 
tended to produce the same mischief that would result 
from actual fraud and willful falsehood. Ignorance of 
what the plaintiff was bound to know was not inno- 
cence, and gross negligence in a matter so grave was a 
positive wrong. 2 Pars. on Con. 785. In an over-valua- 
tion, grossly out of proportion to the actual value of 
the property, the plaintiff is not entitled to immunity 
from the charge of fraud. Wall v. Howard Ins. Co., 
51 Me. 82. (3) A stipulation in a policy of insurance, 
limiting the time within which a suit may be brought, 
is valid, and binding on the assured. Patrick v. Ins. 
Co., 43 N. H. 621. But where the limitation is coupled 
with a condition requiring arbitration if differences 
arise on the question of amount of loss, and that 
no suit shall be brought until after an award, such an 
agreement defeats itself, as either party is at liberty 
to defeat the arbitration by refusing to join in the 
choice of arbitrators, by revocation after choice, and 
in various ways, by preventing an award within 
the year. If the differences between the parties are 
not on the question of loss, there can be no arbitration 
and award, and consequently no suit. Such a condi- 
tion, providing no certain and fixed mode of securing 
arbitration, is an attempt to oust the courts of its jur- 
isdiction, and is void. Trott v. City Ins. Co., 1 Cliff. 
439; May on Ins. 593. New Hampshire Sup. Ct. Leach 
v. Republic Fire Ins. Co. Opinion by Allen, J. (To 
appear in 58 N. H. Rep.) 

—— MISSTATEMENTS AS TO TITLE OF INSURED — 
KNOWLEDGE OF AGENT WHEN IMPUTABLE TO COM- 
PANY—WHO IS AGENT.—Under a condition in a policy 
of insurance, that ‘‘if the interest of the assured in 
the property be any otber than the entire, uncondi- 
tional and sole ownership, it must be so represented 
to the company and so expressed in the written part 
of the policy,’’ otherwise the policy to be void, it was 
held, even if the assured was not vested with the “‘en- 
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tire, unconditional and sole ownership” of the prop- 
erty, yet if the real character of the title was known 
to the officers of the company, and the company, hav- 
ing such knowledge, chose to assume the risk, it 
would be liable, iv case of loss, notwithstanding the 
nature of the title was not expressed in the written 
part of the policy. The company having knowledge of 
the nature of the interest claimed by the assured, and 
he not being present, it was the duty of the policy 
clerk acting for the company to have expressed the 
nature of that ownership in the policy. Where insur- 
ance is procured to be taken by a soliciting broker, 
who is in fact acting as the agent of the company, de- 
clarations and explanations made by the assured to 
such agent, concerning the character of the ownership 
of the property, will be notice to the company, and 
this notwithstanding there be a condition in the policy 
that such broker shall be deemed the agent of the as- 
sured and not of the company. Illinois Sup. Court, 
Nov. 17, 1879. Union Insurance Co. v. Chipp. 

—— RIGHT OF MORTGAGEE TO PRESENT PROOFS OF 
LOSS—WAIVER OF IRREGULARITIES IN PROOF OF LOSS 
BY FAILURE TO OBJECT.—(1) A fire policy on mort- 
gaged property provided that the company will make 
good the loss of the assured, her (the owner’s) execu- 
tors, etc., after, etc., proof of the loss made by the as- 
sured in accordance with the terms of the policy. A 
paper attached to the policy, and which formed a part 
of it, stated it to be an insurance of the mortgagee’s 
interest only and that the acts of the owner should not 
invalidate it. The policy also provided that ‘ persons 
sustaining loss or damage by fire shall forthwith give 
notice of said loss to the company, and as soon there- 
after as possible render a particular account of such 
loss.”” Held, that the owner not being under obliga- 
tion to make proofs in case of loss, the mortgagee 
might do so. Mumford vy. Haller, 1 Johns. 435; Graves 
v. Boston & C. Co., 2 Cranch, 432; Cook v. Graham, 
10, 234; 1 Phillips on Ins., § 120. (2) It was objected 
that the proofs of loss were defective in two particu- 
lars: 1. That they did not state the other insurance 
upon the property, but only such as were payable to 
the mortgagee; and 2d. That there was not attached a 
certificate of a magistrate or notary public. When the 
proofs were presented to the company no objection 
was made to them on the grounds mentioned, but the 
company refused to recognize the policy as of any 
force whatever. Held, that the defects were waived. 
Defects of this nature in the proofs are waived, unless 
the objection of the company to receive them is put 
upon the ground of such defects, for it may now be re- 
garded as a rule, that if there be any formal defect in 
the preliminary proofs which might have been supplied 
had the objection been made, and the underwriters do 
not put their refusal to receive the proofs upon that 
ground, but upon some other, or refuse them generally 
without giving any reason for so doing, they cannot 
afterward defeat the policy for some formal defect in 
the proofs, which good faith required them to point 
out when they were received. Aituna Ins. Co. v. Tyler, 
16 Wend. 385; McMaster v. Westchester Mut. Ins. Co., 
25 id. 373; Bool v. Chenango, etc., Ins. Co., 6 Cush. 
440; Kernochon vy. Bowery Ins. Co., 17 N. Y. 428; 
Child v. The Sun Mutual Ins. Co., 3 Sand. 42. New 
York Common Pleas, General Term, Jan. 5, 1880. 
Graham v. Firemen’s Ins. Co. Opinion by Daly, C. J. 


—— 
OBITUARY. 


LE GRAND BANCROFT. 


HE subject of this memoir, a member of the law 
firm of Smith, Bancroft & Moak, died at Albany, 

the 20th instant, of paralysis of the heart, in the six- 
ty-second year of his age. He was born in Elmira. 





His father was the late Dr. Rulandus Bancroft, an old 
resident of the Chemung valley. Mr. Bancroft was a 
student with Judge Thurston, at Elmira, and also 
studied with Messrs. Davis & Van Vechten, well- 
known Albany lawyers of thirty years ago. He early 
evinced a great aptitude for office work, as well asa 
marked dislike to participate in contested cases in the 
forum. His genial, manly qualities early secured for 
him a large practice, whilst his devotion to the inter- 
ests placed in his hands made those who became his 
clients always his clients. A former partner of his 
was wont to observe that there was something mag- 
neticin Mr. Bancroft’s nature, and that he never knew 
another lawyer who had the faculty to so endear him- 
self to every one for whom he did business, or who 
sought his advice. This was indeed apparent to all 
who knew Mr. Bancroft. His nature, too, partook 
largely of the sympathetic. 

He was well-informed in real estate law and took 
great interest in the specialty of collections. Both 
brother-lawyers and his clients regarded him as their 
friend. He had ready wit, excellent judgment and a 
keen appreciation of the ridiculous. Grave indeed 
must have been the affair out of which he could not 
extract either pleasantry or consolation. His knowl- 
edge of human nature was such, and his tact and pa- 
tience so great, that however complex the matter 
intrusted to his charge might be, or however bitter the 
respective litigants to the action were, he almost in- 
variably succeeded in disentangling the knotty ques- 
tions involved in the controversy and in bringing 
about a better feeling between the parties to the suit. 
His family relations were without reproach. He was 
a devoted husband; akind and affectionate parent. 
He will ever be remembered by all who knew him for 
his sterling manhood, his fidelity to his clients, his 
friendship for all, and his engaging manners. Our 
profession can ill afford to lose such members, 


NEW BOOKS AND NEW EDITIONS. 


99 Unirep States REPORTS. 

Cases argued «and adjudged in the Supreme Court of the 
United States, October Term, 1878. Reported by William 
T. Otto. Vol. 1X. Boston: Little, Brown & Co., 1879. 

Pp. xix, 823. 
N this volume we note the following cases of par- 
ticular interest. Platt v. Union Pacific Railroad 
Company, 48.—Where, in a grant of lands to a railway 
company, all lands ‘‘ not sold or disposed of ”’ by a cer- 
tain time were to be subject to pre-emption, held, that 
a mortgage of such lands defeated the right of pre- 
emption. See 19 A. L. J. 345. Lange v. Benedict, 
68.—Appeal dismissed, the decision not presenting a 
Federal question. See 73 N. Y. 12; 8. C., 29 Am. Rep. 
80. Transportation Line vy. Cooper, 78.—A canal boat 
laden with coal for transportation, having on board 
the master with his family, is not a “‘ barge carrying 
passengers,’’ required by the Federal statute to be pro- 
vided with “fire buckets, axes, life-preservers and 
yawls,’’ when in tow of a steamer. Grafton v. Cum- 
mings, 100.—A memorandum, under the statute of 
frauds, for the sale of lands, signed by the party to be 
charged, must describe the lands, state the price, and 
so designate the other party that he can be identified 
without parol proof. Case v. Beauregard, 119.—An in- 
solvent partner of an insolvent firm, in goo/ faith, 
assigned his partnership interest in payment of his 
individual debt; the creditor took possession and sold 
it to A, who, in conjunction with the other partner, 
sold it to B; C, a simple contract creditor of the firm, 
filed a bill to subject it to his debt; held, not main- 
tainable. Klein v. New Orleans, 149.—Lands held bya 
city for public purposes, or ground rents thereof forming 
part of its public revenues, are not subject to execu- 
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tion. Transportation Co. v. Wheeling, 273.—Steam- 
boats plying between different ports on a navigable 
river, may be taxed under a State statute as personal 
property, by a city where the owner has its principal 
office, and which is the home port, although enrolled 
and licensed as coasting vessels under the Federal 

laws, and the license fees duly paid. Affirming 8. C.,9 

W. Va. 170; 27 Am. Rep. 552. Whiskey Cases, 594.— 

An accomplice, who becomes State’s evidence under 

an agreement with the public prosecutor that he shall 

not be made to suffer in person or property for his 
offense, cannot plead that agreement in bar of pro- 
ceedings against him or his property, but has merely 
an equitable claim to executive mercy. National 
Bank v. Case, 628.—A National bank, as security for a 
loan, accepted a transfer of shares of another National 
bank, and on the insolvency of the latter was sued 
as astockholder; held, that such a transfer was legal, 
and its effect couid not be evaded by a colorable trans- 
fer of the stock to another, with the understanding 

that it was to be re-transferred on request. See 20 A. 

L. J. 344. Transportation Co. v. Chicago, 635.—A 

municipal corporation, legally authorized to improve 

a street by bridging or tunnelling a navigable river, 

crossing the street, is not liable for damages to ad- 

jacent property in obstructing the street or river, un- 
less such liability is imposed by statute; anda land- 
owner is entitled to the lateral support of adjacent 
lands only in the natural state of his land. Spring 

Company v. Edgar, 645.—The case of the Congress 

Park buck which injured the lady visiting the 

grounds. See 19 A. L. J. 413. Sinking Fund Cases, 

700.—Better known as the Pacific Railroad Cases. See 

20 A. L. J. 341, 365, 369. 

31 New Jersey Equity Reports. 

Reports of cases decided in the Court of Chancery, the Pre- 
rogative Court, and on appeal in the Court of Errors 
and Appeals of the State of New Jersey. John H. 
Stewart, reporter. Vol. IV. Trenton: 1880. 

This volume of this excellent series—among the 
three or four of the best that reach us — is full of in- 
terest. The following cases are of particular import- 
ance, and those marked with an asterisk have valuable 
notes appended by the reporter: Platt v. Bright,* 81. 
—Where mortgaged premises are converted into 
mouey by virtue of condemnation proceedings, the 
rights of the mortgagee attach to the proceeds, and 
equity will protect an incumbrancer not made a party. 
American Trust Co. v. North Bellville Quarry Co., 89. 
—As between mortgagor and mortgagee, stone quar- 
ried from and remaining onthe land is real estate. 
Wilson v. Cobb,* 91.—Interest on an account must con- 
form to statutory changes during the period of its 
running.—Blumenthal v. Tannenholz,* 194.—An infant, 
whose parents resided in Canada, filed a bill to annul 
her marriage, contracted here, for fraud, her husband 
being domiciled elsewhere; held, that her domicile was 
that of her parents, and this court had no jurisdiction. 
Jones v. Knauss,* 211.—A citizen of another State, 
coming here as a witness, voluntarily and without 
subpoena, is privileged from arrest during his attend- 
ance. Hayden vy. Dutcher, 217.—There is no easement 
of light and air to be acquired by mere prescription. 
Mandeville v. Parker,* 242.—Witness signed a willina 
room adjoining that where the testator lay, there 
being a door partly open between the rooms, but the 
testator not being able to see the signing; held, in- 
valid. Youngs v. Trustees of Public Schools, 290.— 
The assumption of a mortgagee by a grantee of the 
premises is a contract with the grantor alone, and may 
be released by him. Stewart v. Stewart,* 398.—Lega- 
cies to “‘ my beloved sons,’’ naming three persons, are 
valid, although two of the sons are illegitimate. 
Izard v. May’s Landing Water Power Co., 511.—A 





grant of the use of water for a certain purpose, with a 
prohibition against certain other specified uses, au- 
thorizes a use for any purpose not prohibited. Camden 
Horse Railroad Co. v. Citizens’ Coach Co., 525.—A 
coach company has no right to use the tracks of a 
horse railway company in a rival business. Perry v. 
Gaible,* 566.—A power to sell lands does not authorize 
the making of a mortgage. Pillsbury v. Kenyon, 619. 
— An assignee under a voluntary assigument for the 
benefit of creditors cannot maintain an action to im- 
peach fraudulent transfers made by his assignor. 
American Union Telegraph Co. v. Town of Harrison,* 
627.— Telegraph poles erected outside of streets may 
be connected by wires overhanging the streets, at a 
height not incommoding passage. See ante, 44. Ran- 
dall v. Beutty,* 643.—Where one will revokes another, 
the revocation of the latter will revives the former. 
Brothers vy. Pickel, 647, has an excellent note concern- 
ing the construction of “may” and “shall’’ in stat- 
utes. DeCamp vy. Dobbins,* 671.— A devise to a church 
for ‘‘missionary, educational and benevolent enter- 
prises’’ is valid, the enterprises being shown to be 
legal charities. Weiss v. Dager,* 783.--A testator gave 
the income of his estate to his wife for life, with re- 
mainder over; held, that premiums on gold coin be- 
longing to the estate was part of the corpus, and not 
income to which she was entitled as life-tenant. We ° 
should prefer the notes at the end of the several cases, 
instead of the foot of the pages 


Force’s Harris’ CRIMINAL LAw. 

Principles of Criminal Law. A Concise Exposition of the 
Nature of Crime, and the Law of Criminal Procedure. 
By Seymour F. Harris, B.C. L., M. A., of Worcester Col- 
lege, Oxford and the Inner Temple, Barrister-at-Law ; 
author of “A Concise Digest of the Institutes of Gaius 
and Justinian,” etc., with Additions and Notes, adapt- 
ing to it the American Law. By Hon M. F. Force, Pro- 
fessor of Equity and Criminal Lawin the Cincinnati 
Law School. Cincinnati: Robert Clarke & Company, 
1880. Pp. xxxix, 460. 


A high authority has pronounced the original of the 
present work, ‘‘as a general introduction to the subject 
of criminal law and the criminal procedure, the best 
book in existence,” and another,equally competent, has 
characterized it as ‘ta clear and convenient epitome of 
the law.’”’ Weare inclined to think these encomiums 
not.overstrained. The additions by the editor are not 
extensive, but so far as we have observed, are judicious 
and correct, and embrace an examination into the 
statutory modifications of all the States, but without 
any attempt at adetailed statement of the changes, 
except in a few of the Western States, such as Ohio, 
Kentucky, Indiana, and Illinois, lowa, and Michigan. 
The work must be useful in putting the student or 
practitioner onthe track of research. While it can by 
no means supersede such elaborate treatises as Rus- 
sell’s, Wharton’s, and Bishop’s, it is not without its 
beneficial office, particularly for the lawyer in the 
States above mentioned. 


LX ALABAMA REPORTS. 

Reports of cases argued and determined in the Supreme 
Court of Alabama during December Term, 1877. By 
John W. Shepherd, Special Reporter. Vol. LX. Mont- 
gomery: Joel White, 1879. Pp. 725. 

Is the December term, 1877, of the Alabama Su- 
preme Court never goingtoend ? This is the fourth 
volume of cases of that term, and apparently “still 
there are more to follow.’”’ We aote the following: 
Washington v. Stale, 10.— Homicide committed by 
firing a pistol by night through the window of a lighted ~ 
room, where persons are sitting, may be murder in the 
first degree, although the offender intended only to 
frighten them. Cook v. State, 39.—A verdict of felony, 
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received in the absence,of the prisoner, is void, al- 
though his counsel being present did not object. Con- 
nelly v. State, 89.—A statute, authorized by the Con- 
stitution, providing that misdemeanors may be prose- 
cuted before justices of the peace without indict- 
ment, is valid, although it deprives the accused of 
trial by jury. Bizzell v. Nix, 281.—A vendor's lien 
for unpaid purchase-money of land is not destroyed by 
the running of the statute of limitations against 
notes given therefor. Brown vy. Leitch, 313.—The right 
to exemption of property from execution is a personal 
privilege, which the debtor may waive. Albrittin v. 
Mayor, 486.— A municipal corporation, having power 
by its charter to open, improve and repair streets, and 
to raise money for that purpose by taxation or assess- 
ment, is liable in a civil actiou for injuries caused by a 
defect in its street, although the duty of keeping it in 
repair is not expressly enjoined. Bernstein v. Humes, 
582.—A conveyance of lands, in adverse possession of a 
third party under claim of ownership, although with- 
out color of title, is void, and this applies to a volun- 
tary conveyance by a purchaser at a sale under execu- 
tion. Tanner’s Ex’r v. Louisville, etc., Railroad Co., 
621.—In the case of a person killed while walking on a 
railway track, his contributory negligence in going 
there is no defense to an action therefor, if the defend- 
ant, by reasonable care, could have avoided the acci- 
dent after discovering the danger. These reports con- 
tain no table of cases cited. 
—_>_____. 


NEW YORK COURT OF APPEALS DECISIONS. 


'NHE following decisions were handed down Tuesday, 
Jan. 27, 1880: 

Judgment affirmed with costs — Cordell v. N. Y. C. 
& Hudson R. R. R. Co. ; Irving v. Rankine ; Griffin v. 
Winne ; Baley v. Homestead Fire Ins. Co. —— Judg- 
ment affirmed — Ryan v. The People. —— Judgment 
with costs of all parties in the court and court below, 
to be paid out of the estate— Power v. Cassidy. —— 
Judgment modified so as to save all rights of Mrs. 
Cruger under the trust deed, and the rights of any 
trustees appointed to execute the trust, and as so modi- 
fied affirmed without costs in this court to either 
party — Douglas v. Cruger. Order granting writ 
of prohibition reversed with costs — People ex rel. The 
Mayor of New York v. Nichols and ors. —~ Order 
so far as it directs payment of court fees affirmed, and 
as far as it directs payment of alimony reversed, with- 
out costs to either party. Appeal as to ne exeat not 
yet decided — Collins v. Collins. 

—_———¢—___—. 
CORRESPONDENCE. 


JupiIcrARY REFORM. 


To the Editor of the Albany Law Journal: 

It seems to be conceded that some reform in the 
judiciary system of the State of New York is needed; 
but there is wide difference of opinion as to how it 
shall be effected. I will give my views as a contribu- 
tion to the discussion; 

(1) The county courts have but little business and 
the county judges generally have much leisure. The 
business of these courts may be increased by denying 
costs in the Supreme Court in certain cases, and thus 
driving litigation into these courts. 

(2) Give the General Terms of the Supreme Court 
power to detail county judges to hold circuits when 
the circuit calendars are over-crowded and thus the 
circuits will be relieved . 

(3) The circuits being thus relieved, the General 
Terms may call upon circuit judges to aid them and 
thus they will be relieved. 

(4) Relieve the Court of Appeals by limiting the ap- 


peals to it. 





(5) Give the General Terms power to call upon ex- 
judges of the Supreme Court for service at the cir- 
cuits and the General Terms. This will be a great 
measure of relief and at the same time will give hon- 
orable service toaclass of meu who care not to or 
ought not to engage in the practice of law. 

(8) Give the Court of Appeals like power to call to 
its aid in case of necessity ex-judges of that court. 

By these means the whole judicial force of the State 
will be utilized and the courts will be sufficiently re- 
lieved without any addition to the number of judges, 
or any great increase in the public expense. 

This is a mere skeleton of my scheme which may be 
filled up by any intelligent statesman. * 


—_—_.__— 
NOTES. 


E shall present to our readers every week a state- 
ment of all new bills introduced in our Legisla- 
ture and touching the interests of our profession, as 
svon asthe bills are printed, but not before. These 
matters will be alluded to either in this place or under 
current topics. —— The current number of the Jour- 
nal du Droit International Privé contains an article on 
the Actual Situation of the French in the United 
States of America and of the Americans in France on 
account of the adjudication of the unconstitutionality 
of the Federal Trade-mark Act, accompanied by an 
opinion, among others, by Mr. Edmond Kelly, of New 
York. —— The first number of Hackstaff’s Monthly, 
devoted to the Graphic Arts, the Book and Paper 
Trades, and General Literature, has reached us. It 
contains an article on Newspaper Libel, by Seymour 
D. Thompson, and much other interesting matter. 


Judge Patterson has summoned before him Messrs. 
Steinman and Henzel, editors of the Daily Intelligencer 
and practicing attorneys, because of a statement made 
in the Intelligencer that the court had been deceived 
and imposed on by the Commonwealth’s officers, and 
would take no cognizance of this imposition because 
those who committed it were like the judges—republi- 


cans. The case spoken of is known as the Snyder 
liquor case. The judge declared that they should be 
ruled to show cause why they should not be stricken 
from the roll of attorneys. Messrs. Steinman and 
Henzel denied the authority of the court to require 
them to auswer as attorueys for their editorial criti- 
cism. 


The Smith-Bennett murder case has come up fora 
new trial in New Jersey. ‘The Albany Argus censures 
Judge Knapp for sitting in the case again, after the re- 
versal of the former conviction on account of his er- 
rors. The Argus, committing violence upon the dic- 
tionary, says the judge exhibits ‘“‘ unabashable confi- 
dence ;’’ and thus continues: ‘‘ The case has become a 
celebrated one. What has made it so has been the 
peculiar charges of the judge quite as much as the 
incidents of guilt between the persons themselves. 
The rulings of Justice Knapp have shocked public 
opinion. His reappearance in the case is accepted as a 
defiance of public opinion. No matter what the re- 
sult, his re-entrance into the case will qualify the re- 
ception of it. An acquittal will be credited to a recoil 
from his stringency, a conviction to vengeance, a dis- 
agreement toa mingling of both the other causes. It 
was a case for him to keep out of.’’ Does the Argus 
think that an editor ought to resign every time he 
makes a mistake? The Argus is mistaken in attribut- 
ing to Judge Knapp any peculiar ‘stringency,’ and 
the result of the present trial will be quite apt to 
rest more with the jury than with the judge. 
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CURRENT TOPICS. 


HE New York Zimes has decorated itself with 
terrific pigments and has again sallied out on 

the war-path against the judges and lawyers. Ever 
since the Ring judges were disposed of, it has sighed 
for other magistrates to scalp. The Timesdid good 
public service then, and thanks to the lawyers of 
the Bar Association the bench was rid of those in- 
famous men. But the Zimes should be very careful 
how it assails men of unblemished reputation, re- 
flecting that a judge’s reputation is like a woman’s 
—easily liable to misrepresentation and easily 
smirched beyond repair. So in the attack of a 
column and a half in the Times of the 28th ult., en- 
titled ‘‘ Receivers and Referees,” we find little evi- 
dence but much surmise, much bold assertion and 
much reckless abuse. When the Times says that 
‘“‘ Judges Westbrook and Donohue enjoy a bad emi- 
nence as political judges ”-— meaning probably that 
they do not ‘‘ enjoy ” it—it says what is certainly in- 
correct at least in respect to Judge Westbrook. 
There is probably not a judge in the State more 
independent, not to say defiant, of political associa- 
tions and influences than Judge Westbrook. His 
decisions in the Nichols and Coppers cases are pretty 
good evidence of this. There is not a judge on 
the bench who more strenuously and persistently 
urges grand juries to do their duty in respect to of- 
fenses against the election and excise laws, and with 
more success. We speak of him and his judicial 
course from long personal acquaintance, and feel 
sure that this attack cannot harm him where he is 
known. It would have surprised us less in a news- 
paper of his own politics. Of Judge Donohue we 
cannot speak from personal acquaintance nor from 
special knowledge of his reputation. But the 
Times produces no evidence. The essence of the 
whole tirade is that these judges are frequently 
called on to appoint receivers and referees, have fre- 
quently appointed the same man in different in- 
stances, and have generally appointed democrats. 
Not a particle of evidence is adduced to show that 
they have ever made an unworthy or unwise ap- 
pointment, or that anybody has suffered in conse- 
quence of their appointments. It does not seem to 
occur to the Times that republican judges usually 
bestow their favors on republicans. If the ap- 
pointees in question had been republicans would 
the partisan Zimes have had the audacity to peep? 


The substance of the attack on the lawyers is that 
one particular firm has had the good fortune to be 
selected by clients to prosecute several insolvent 
insurance companies; that the receivers have not 
chosen to act without counsel, and have retained 
their friends as counsel; that references have grown 
out of the litigations, and that all these things cost 

Vor. 21.— No. 6. 





money. The particular stress of the attack is 
against a gentleman who the Times admits is ‘‘ not 
a political personage,” but who it alleges ‘‘ is a pro- 
tege of Judge Donohue. All that is alleged against 
him is that he is not able or does not choose to 
act as his own counsel as receiver. All that the 
Times really has against him is that he is a democrat. 
If he werea republican, the energetic reporter would 
have puffed him up to the skies for the last. two 
years. The writer of these lines is a life-long 
republican, but he believes in fair-play even toward 
democrats, especially when they have the good sense 
to be lawyers. This mischievous partisan attack of 
the Times will find plenty of credulous stock-takers, 
and is probably designed for political rather than 
ethical purposes. In a later article the Times speaks 
of the practice in question as a ‘‘ bonanza for cer- 
tain newspapers.” Hence these tears, perhaps. 


The decision of the Court of Appeals in ex-police 
commissioner Nichols’ case seems to be generally 
accepted as substantially conclusive of the litiga- 
tion in his favor. It is probably conclusive of the 
legal principles underlying the mayor’s action, al- 
though the question of fact has yet to be passed 
upon. The present decision reverses the order of 
the General Term granting the writ of prohibition 
against the hearing of the certiorari. The writ was 
granted on purely technical grounds, namely: 
(1) ‘*That a special term for non-enumerated 
motions and chamber business has no jurisdiction 
to hear and decide the certiorari proceedings,” and 
(2) ‘* That such proceedings could only be brought 
on for hearing upon a notice of not less than eight 
days.”” In regard to this point the Court of Appeals 
say: 

‘*TIt is provided by the Constitution that the 
court itself shall have general jurisdiction in law 
and equity. It follows that its jurisdiction can be 
limited neither by the Legislature nor by any power 
conferred by it upon the court itself. Its functions 
are to be exercised by its judges sitting in General 
Terms, or at the Circuit or Oyer and Pica or 
Special Terms. The Constitution also provides that 
each judge may hold Special Terms in any county, 
and neither in that instrument nor in any statute do 
we find that one Special Term or one judge at Spe- 
cial Term has, or can have, more authority or power 
than another. The Code, section 232, authorizes 
the justices of the Supreme Court for each judicial 
department to appoint the times and places for hold- 
ing the Special Terms. This authority was exercised 
in the first district. Some of the terms thus ap- 
pointed are designated by the justices as ‘ Special 
Terms for equity cases and enumerated motions and 
chamber business,’ and while it cannot be doubted 
that for the due and orderly conduct of litigation 
and causes, certain steps and proceedings therein 
may, under the discretion of the judge, be required 
to be taken at specified terms, yet any such regula- 
tion must be subject to the control of the justice 
who is assigned to hold them. If otherwise, the 
power of the judge would be limited, public inter- 
ests sometimes put in jeopardy, and the rights of 
citizens infringed. The case before us illustrates 
this position.” 
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As to the second they say: 

‘* There is no absolute right to a notice of eight 
days; a notice of less than eight days may be pre- 
scribed by a judge or court. This power is conferred 
by statute, section 180, and recognized by general 
rule of the Supreme Court, No. 73; but its exer- 
cise is subject to review. Second, it was not im- 
proper to bring on the certiorari for a hearing at 
the Special Term, at which the order to show cause 
was made returnable. It is not to be found among 
those styled in that rule as ‘enumerated motions;’ 
but if it was otherwise, it would still have been 
within the jurisdiction of the court to hear at any 
Special Term, and upon such notice as should be 
prescribed. There is nothing in Supreme Court 
rule No, 44 to prevent it. There was then no viola- 
tion of the provisions of any statute or unlawful 
exercise of jurisdiction by the justice holding the 
Special Term named in the order, nor would he 
have transgressed by entertaining further proceed- 
ings pursuant to the order to show cause.” 


In respect to the fundamental question whether 
the mayor, in removing the commissioner, acted 
judicially or ministerially, the court say: 

‘*The relator was the mayor of the city, and its 
charter conferred upon him power to remove the 
defendant, but only ‘for cause, and after opportu- 
nity tobe heard.’ The power is not an arbitrary 
one, to be exercised at pleasure, but only upon just 
and reasonable grounds, and then not until after 
notice to the person charged, for in no other way 
could he have ‘an opportunity to be heard.’ The 
proceedings, therefore, must be instituted upon 
_— charges, sufficient in their nature to warrant 
the removal, and then, unless admitted, be proved 
to be true. Defendant might also cross-examine wit- 
nesses produced to support the charges, call others 
in his defense, and in these and other steps in the 
proceeding be represented by counsel. In no other 
way could the person sought to be removed have a 
due hearing or ‘an opportunity to be heard,’ and 
this condition must be complied with before the 
power of removal is exercised. It follows, there- 
fore, that the proceeding is judicial in its character, 
and, as a necessary consequence, is subject to re- 
view by writ of certiorari, issued by the Supreme 
Court in the exercise of its superintending power 
over inferior tribunals and persons exercising judi- 
cial functions.” 

The questions whether the commissioner had an 
opportunity to be heard, and whether there was 
cause for his removal, are left to be disposed of, and 
have since been argued before Judge Lawrence of 
the Supreme Court. Now, will not the Times re- 
porter draw attention to the fact that the Court of 
Appeals sustain Judge Westbrook’s construction of 
the law? 


Senator Forster has introduced a bill for starving 
tramps to death. It provides that every tramp, 
upon conviction, shall be punished by imprison- 
ment for not more than twelve months at hard labor, 
in the nearest penitentiary, ‘‘the expense not to 
exceed one dollar a week per capita.” This would 
seem nearly as effectual as the laws of Henry VIII 
against tramps.—In proposed amendments to the 
act of 1874, concerning the care of the insane, it is 
proposed that no receiver or custodian of the estate 





of any party shall be appointed pending proceed- 
ings to adjudge him lunatic or otherwise incapable 
of caring for his own affairs.— Senator Astor has 
introduced a bill prohibiting any executor, admin- 
istrator, trustee or guardian, and any commissioner, 
receiver, assignee or referee, from mingling trust 
moneys with his own, on pain of imprisonment in 
a State prison not exceeding three years, or in a 
county jail not exceeding one year, or by fine not 
exceeding $1,000, or by both such fine and im- 
prisonment. 


In the Assembly Mr. Baker has introduced a bill 
authorizing the appointment of counsellors at law 
as notaries public, when certified by a justice of the 
Supreme Court.— Also a bill authorizing the parti- 
tion of lands held by husband and wife jointly, in 
common, or by entirety.— Mr. Mitchell has intro- 
duced a bill to enable married women to testify 
against their husbands, on complaints, under chap- 
ter 127 of Laws of 1861, of abandonment or neg- 
lect to support.— Mr. Potts has introduced a bill 
authorizing married women to convey or contract, 
and rendering them liable for breach of any con- 
tract, in the same manner and with the same force 
and effect as if they were sole.—Mr. Baker has in- 
troduced a bill providing that the repeal of the 
privileges of the graduates of the law schools, by 
the act of 1877, shall not affect the right of any 
person who was a student or graduate before April 
1, 1878, to be admitted within one year from the 
taking effect of this act; nor the right, in like man- 
ner, of any person who but for such repeal, or the 
repeal of the law of 1871, would have been entitled 
to admission at any time before October 1, 1880, 
upon compliance with the requirements of sec- 
tion 4 of the act of 1877.— Mr. Skinner has intro- 
duced a concurrent resolution for the adoption of a 
constitutional amendment providing for biennial 
sessions of the Legislature. This is in pursuance 
of the reference at the last session. 


We regret that the bill for limiting appeals to the 
Court of Appeals has passed the Senate. The vice 
of the bill is the gauging the importance of litiga- 
tion by the amount involved. Legal principles do 
not exclusively wait upon rich suitors nor their vast 
affairs. The discrimination in appeals is put on an 
unsound basis. If the bill contemplated the re- 
striction of appeals to certain classes of cases, like 
constitutional, criminal, admiralty, and the like, it 
would be more susceptible of defense, although we 
should still deem it unwise; but when it cuts off 
appeals simply because the amount at stake is under 
a specified sum, it gives a very bad theory for a very 
bad practice. But it is said that if an important 
question of law is fairly raised in a case within the 
limit, the Supreme Court may certify an appeal. 
This makes what should be a right dependent upon 
discretion. Suppose the Supreme Court should be 
divided on such an application, and the application 
should be denied by a majority of one. Would 
not the suitor have reason to complain? The very 
allowance of this discretionary power to the Su- 
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preme Court shows the weakness of the theory of 
limitation, and concedes the force of our objection. 
If the Senate bill could be put to a popular vote it 
would be defeated overwhelmingly; and after all, 
the wishes of the people should be consulted in a 
matter so vital to their interests. 


The plan proposed by our correspondent last 
week, so far as it contemplates the employment of 
the county judges, meets our approval; but the idea 
of authorizing the calling in of ex-judges on occa- 
sion to the assistance of the permanent judges 
does not strike us as desirable. Courts should not 
be fluctuating in their composition. The citizen 
ought to know beforehand who is to sit in his case. 
Temporary judges cannot have the same sense of 
responsibility as those who are permanent. The 
exercise of such a choice by the permanent judges 
might sometimes subject them to unpleasant impu- 
tations or suspicions. The only way out of this 
jam in our courts is to provide more judges, 

—_—_.———. 
NOTES OF CASES. 

A’ interesting case to architects is Botterill v. 

Whytehead, Ex. Div., 41 L. T. (N. S.) 588, 
Dec. 13, 1879. This was an action of libel. The 
plaintiffs, who were architects, were employed by a 
committee in the restoration of Skirlaugh Church. 
The defendant, who was a vicar of a neighboring 
church, wrote to a member of the committee, con- 
cerning the plaintiff, as follows: ‘‘I see in the 
Hull News of Saturday that the restoration of Skir- 
laugh Church has fallen into the hands of an archi- 
tect who is a Wesleyan, and can show no experience 
in church work. Can you not do something to 
avert the irreparable loss which must be caused if 
any of the masonry of this ancient gem of art be 
ignorantly tampered with?” And to the incumbent 
of Skirlaugh Church he wrote as follows: ‘‘I am 
annoyed to see that you and your committee have 
engaged Messrs. Botterill as architects for the 
restoration of your church. Are you aware 
that they are Wesleyans, and cannot have any re- 
ligious acquaintance with such work?” The de- 
fense was, that the communications were privileged, 
and that there was no evidence of malice. The 
plaintiff had a verdict of £50. On the trial, as to 
the meaning of the term ‘“‘restoration,” reference 
was made to Professor Ruskin’s Seven Lamps of 
Architecture, p. 160, and with regard to the question 
of express malice, the following authorities were 
cited: Clark v. Molyneua, L. R., 3 Q. B. Div. 237; 
36 L. T. R. (N. 8S.) 466; 387 id. 694; Cozhead v. 
Richards, 2C. B. 569; 15 L. J. 278, C. P.; Wood- 
ward v. Lander, 6 C. & P. 548; Somerville v. Haw- 
kins, 10 C. B. 583; 20 L. J. 181, C. P.; Wright v. 
Woodgate, 2 C.M. & R. 573; Whiteley v. Adams, 15 
C. B.(N. 8.) 892; 38 L. J. 89, C. P.; 9L. T. R. 
(N. 8.) 483. The judgment was affirmed. On the 
question whether the communications were privi- 
leged, the court, Kelly, C. B., said: ‘‘I am at a loss 
to see, under the circumstances of the case, what 





privilege the defendant possessed, he being neither 
the patron nor the minister of this church, nor a 
member of the committee appointed to effect its 
restoration, nor even a parishioner, to interfere be- 
tween the committee and the plaintiffs in respect of 
the contract between them.” On the question of 
malice, the same judge said: ‘‘ Now there is no sub- 
ject in the law involving greater difficulties than 
this question of express malice. It was argued at 
the bar that, if a man be informed of something to 
the prejudice of another, and which is injurious to 
his character, if true, and if he bona jide believe in 
that information, that such his belief negatives ex- 
press malice. I am clearly of opinion, that if aman 
should receive information which is injurious, if 
true, to the character of another, he is not justified 
in publishing that information to the prejudice of 
him to whom it relates, merely because he believes 
it to be true. He may believe it to be true, and 
will be guilty of malice if he publish it to the 
world; and he may believe it to be untrue, and yet 
may be perfectly justified in publishing it to per- 
sons with whom he is incommunication, and with 
whom it may be his duty to communicate freely on 
the subject of the information he has received. 
These cases of libel contended to be privileged, 
and where the question of express malice arises, 
must each be decided upon its own particular cir- 
cumstances. In the case of Clark v. Molyneua, 
where the defendant had learned that the plaintiff, 
a clergyman, was about to preach a sermon for an- 
other clergyman, a friend of the defendant’s, and 
with whom he immediately communicated, it be- 
came his duty to state to him the information he 
had received, before the plaintiff was permitted to 
preach a sermon; not for the purpose of imputing 
criminality to the plaintiff, but in order that in- 
quiries might be made, and that the plaintiff might 
justify himself to the clergyman for whom he was 
about to preach. The case before the court is en- 
tirely different in its circumstances, and the learned 
judge who tried the cause held, and I think most 
correctly, that there was evidence of express malice ; 
and that evidence was fairly and fully left to the 
jury, and the jury found, and I think properly 
found, that there was express malice; for in this 
case the defendant had no manner of interest in 
the question of the employment of the plaintiffs to 
execute the work in question, which all mankind, 
or at least every admirer of ancient art throughout 
England, did not possess equally with himself.” 
Stephen, J., said: ‘‘If Mr. Whytehead had confined 
himself to a criticism of the plans or the work the 
plaintiffs had actually done, I think that then the 
case would have fallen within the rule allowing a 
person to criticise fairly, but I think it is going a 
long step further when you may impute profes- 
sional incompetency to a person. One way of look- 
ing at the matter is this: Either it is a privileged 
occasion or it is not a libel, in which latter case 
the question of privileged occasion would not arise. 
The lord justice left the whole matter to the jury, 
telling them that this was a privileged occasion, and 
that the defendant was ‘not liable in this action, 
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unless you find that what he said amounts to more 
than a fair attempt to get done what was right in 
this matter; unless you think it was more or other 
than such a fair attempt; or unless you find that if 
it was a reasonable thing to have been done of itself, 
it was not done bona jide, but was done mali- 
ciously.’” ‘I think it was a question for the jury 
whether the letter was or was not in excess, and 
whether there was express malice. I think the 
learned judge perfectly right in not directing a 
nonsuit.’’ 


In Eeparte Bridewell, decided by the Mississippi 
Supreme Court, April, 1879, to appear in 56 Miss. 39, 
it was held that under the Constitution of that 
State bail in a capital case is a matter of right, if a 
well-founded doubt of the prisoner’s guilt be enter- 
tained. The Constitution provides that all persons 
shall, before conviction, be bailable by sufficient 
sureties, except for capital offenses when the proof 
is evident or presumption great. The court criticise 
Moore’s case, 36 Miss. 137, 142, and Beall’s case, 39 
id. 715, where it was held that the court might ad- 
mit to bail ‘‘ even in cases where the jury might or 
perhaps ought, on the same evidence, to render a ver- 
dict of guilty of murder; ” and adopt the rule as laid 
down in Wray’s case, 30 id. 673, 681. The court also 
remark: ‘‘In Street’s case, 43 Miss. 1, 29, reference 
was made to, and an extract quoted from Common- 
wealth v. Keeper of the Prison, 2 Ashm. (Penn.) 227, 


234, in which the rule was announced that bail 
would be denied in all cases where a court would 
refuse to set aside a verdict of conviction of a 


capital crime. This rule, we think, is as plainly 
violative of the organic law, on the other extreme, 
as the remark of the High Court of Errors and Ap- 
peals in the cases above cited. A verdict of convic- 
tion where no error of law has intervened will never 
be set aside unless manifestly wrong, or as is some- 
times said, if there be any evidence to support it. 
To say that bail will only be granted where there is 
no evidence showing guilt, or where the proof of 
guilt is so slight upon the whole testimony that a 
conviction would be manifestly wrong, is plainly in- 
consistent with the constitutional requirement that 
it shall be granted in all cases except where the 
proof is evident or the presumption great. The error 
of the Pennsylvania rule is in failing to give due 
effect to a verdict of conviction, or in overlooking 
the vast change it effects in the attitude of the party. 
By it the legal presumption of innocence is over- 
thrown, all doubtful questions of fact are resolved 
in favor of the State, and the credibility or non- 
credibility of witnesses is conclusively established. 
As before remarked, where no error of law has been 
committed to the prejudice of the accused, the ver- 
dict will not be set aside, unless the court can say 
that it is without evidence to support it, or that upon 
a review and inspection of all the evidence the find- 
ing is plainly erroneous. To apply such a test to a 
proceeding for bail, and to declare that it will be 
denied unless the relator has demonstrated that the 
evidence against him is of a like unsatisfactory 
character, is to reverse the constitutional require- 


-guilt be evident or the presumption great.” 





ment that it shall be granted unless the proof of 
The 
provision of the Mississippi Constitution is not in 
ours, but is adopted as the criterion in practice. Peo- 
ple v. Perry, 8 Abb. (N. 8.) 30. Either by funda- 
mental law or in practice this is the general rule. 
Whart. Cr. L., $2982. So far as we have observed 
the rule quoted from Ashmead does not obtain else- 
where. 


ONE HUNDRED AND TWENTY-SIXTH 
MASSACHUSETTS REPORTS. 


HIS volume contains the extraordinary number 
of 172 cases, decided from November, 1878, to 
May, 1879, and is prepared with the carefulness and 
intelligence which always mark Mr. Lathrop’s 
labors. The opinions are very short, as may be 
inferred. While it contains no remarkably import- 
ant decisions, the volume embraces a number of 
rather singular interest, of which we have noted 
the following: 

On the subject of implied warranty, the case of 
Hight v. Bacon, p. 10, holds that if a purchaser in- 
spects for himself the specific article sold, and there 
is no express warranty, and the seller is guilty of no 
fraud, and is not himself the manufacturer of the 
article, and the particular use which is to be made 
of it is not communicated by the purchaser at the 
time of the sale, there is no implied warranty of fit- 
ness, although the seller may suppose that the pur- 
chaser intends to use it for the use for which in fact 
he buys it. This was a sale of leather and the pur- 
chaser inquired if it would crimp. This was held 
not a sufficient indication that it was intended for 
boots and shoes. See Gerst v. Jones, post, in full. 

In Higgins v. Me Cabe, p. 13, the defendant was a 
midwife who attended the plaintiff's mother at the 
plaintiff's birth, and a disease of the plaintiff's eyes 
being called to her attention a few days after birth, 
she said she could cure it, and had cured others of 
a similar affection, and told the plaintiff's mother 
not to callin a physician, and having prescribed 
some simple washes, the plaintiff became blind. It 
appeared that the disease was serious but curable, 
and that the remedies applied were improper. It 
was held that in the absence of evidence that the 
care of the child’s eyes was part of a midwife’s or- 
dinary duties, it must be regarded as not embraced 
in the contract, and as gratuitous, and that no re- 
covery could be had for damages. The court said 
the services were ‘‘ performed as acts of benevolence 
only.” It would indeed be serious if every old 
woman who attends upon such occasions were to be 
held to a strict responsibility for her officious advice. 

There are several interesting cases of master and 
servant. In Hurff v. Ford, p. 24, the defendant's 
horse kicked a loose shoe through the plaintiff's 
window-glass. The horse was being driven by a 
servant of a contractor, and by the latter let with a 
wagon by the day to a city in the work of paving 
streets. It was under the sole management of the 
servant, whose duty it was to keep it properly shod. 
Held, that the driver was at the time the servant of 
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the defendant and not of the city. In Jones. v. 
Granite Mills, p. 84, the plaintiff, an employee of 


defendant, was injured while escaping from its 


burning mill. The fire was caused by the heating 
of machinery, and might easily have been extin- 
guished at first, but although there was a cistern 
with pipes and hose, the water would not run. 
Held, in the absence of other evidence, that this 
failure must be attributed to the negligence of the 
plaintiff's fellow-servants, either in care or operation, 
and she could not recoverfor theinjury. Also held 
that in the absence of statutory requirements, the 
defendant was not bound to furnish means of escape 
from fires, not caused by its negligence. In Keith 
v. Same Defendant, p. 90, where the circumstances 
were the same, the court charged that if the room 
where the plaintiff worked was suitable, and there 
were proper means of extinguishing fires, and the 
means of egress and escape were suitable and proper, 
and in order and ready for use, there could be no 
recovery. This was held correct, and a refusal to 
charge that it was the defendant’s duty to provide 
means of giving alarm in case of fire was upheld. 

In Gilman v. Gilman, p. 26, it was held that a 
judgment of another State, when sued upon here, 
may be impeached notwithstanding its recitals, by 
showing that there was no service of process nor 
authority for the appearance of the attorney. 

The fair sex make about the accustomed amount 
of disturbance in this volume. In Commonwealth v. 
Richardson, p. 34, an indictment for polygamy con- 
tained the usual allegations, but the proof showed that 
the first wife had been divorced from the defendant 
before the second marriage. The statute makes this 
polygamy. The case contains an interesting discus- 
sion as to whether it would have been polygamy 
without the statute; but decides that as under the 
statute the crime may be committed in diverse 
modes, the prisoner is entitled to a particular state- 
ment of the particular mode, and they held that the 
proofs did not sustain the allegations. In Common- 
wealth v. Dejardin, p. 46, an indictment for printing 
and publishing obscene pictures of naked girls was 
held not sustained by proof of printing and pub- 
lishing obscene pictures of girls naked only above 
the waist. The pictures were photographs from life. 
This holding did not proceed upon the theory of the 
ancient philosopher that the half is greater than the 
whole. In Snow v. Sheldon, p. 332, it was held that 
a married woman, owning and carrying on farm 
for the support of her family or her husband’s fam- 
ily, is engaged in a ‘‘business on her separate ac- 
count,” within the meaning of the statute. In 
Peters v. Siders,p. 135, a woman, by an ante-nuptial 
agreement, reserved to her sole use her real estate 
and the right to dispose of it by will. She made a 
will nine months after marriage, giving all her es- 
tate to her husband. About a month afterward she 
gave birth to a child, the complainant. Held, that 
the evidence of these facts justified the finding that 
her omission to provide in the will for the child 
was intentional, and that he could not claim under 
the statute. The plaintiff probably regretted that he 
was named, as the case shows, after the father who 





thus bagged his inheritance. In Merrill v. Merrill, 
228, an action for divorce for impotency, the evi- 
dence showed that the parties were healthy, had 
slept together for ten years, that the marriage had 
never been sexually consummated, the husband hav- 
ing often tried, but the wife always refusing to permit 
it, without giving any reason, and refusing to submit 
to a surgical examination, and having once told a 
female friend that she ‘‘could not have connection 
with any man.” A ruling that this evidence would 
not in law justify the inference of the wife’s impo- 
tency was set aside. This was mainly based on the 
declaration to the tattling friend. On asubsequent 
trial on the same evidence the suit was dismissed. 

In Alling v. Boston & Albany Railroad Oo., p. 121, 
it was held that a commercial traveller’s trunk of 
samples of merchandise belonging to his principal 
is not a passenger’s baggage for the loss of which 
a railroad corporation is liable. This follows Stin- 
son v. Conn. River Railroad, 98 Mass. 33. 

In Burgess v. Equitable Marine Ins. Co., p. 70, the 
action was on a policy of insurance on a cod-fishing 
vessel, from Plymouth to the Banks and back. 
After arriving at the Banks, the vessel got out of 
bait and put into St. Peter’s, the nearest practicable 
port for asupply. Held, in the absence of proof of 
usage, a fatal deviation. 

In Commonwealth v. Robinson, p. 259, it was held 
that an acquittal on a complaint for keeping a tene- 
ment for the illegal keeping and illegal sale of in- 
toxicating liquors, from January 1 to May 28, is a 
bar to a complaint for the like offense from Jan- 
uary 1 to August 20 of the same year, as the same 
evidence, which would have warranted a conviction 
on the first, would warrant a conviction on the sec- 
ond complaint. 

In Asheroft v. Eastern Railroad,p. 196,the reserva- 
tion by a grantor in a deed, of a certain right ‘‘ to 
myself forever,” was held to vest the right only for 
the grantor’s life. 

In Farrington v. Kimball, p. 313, it was held that 
a lessee of land, who has not paid the rent, cannot 
recover such rent from his assignee of the lease. 

Although a person cannot justify himself against 
a charge of slander by the plea that he only repeated 
what others said, yet it said, in Hastings v. Stetson, 
p. 329, to be well settled that a person so charged 
is not responsible for the unauthorized repetition of 
the slander by others. 

Morrissey v. Eastern Railroad Co., p. 377, holds 
that a railroad corporation is not liable for running 
over a child who is using the track as a playground, 
unless the act is done maliciously or with gross and 
reckless negligence. 

In Regan v. Baldwin, p. 485, a lease provided that 
the lessee should keep the premises repaired, except 
in case of fire, and in case the premises should be 
rendered unfit for tenancy by fire, there should be 
a just and proportionate abatement of the rent. 
The premises were rendered unfit for tenancy by 
fire, but the lessor demanding the rent, the lessee 
paid it under protest. Held, that he could not re- 
cover it back. 

An account of Linnehan v. Sampson, p. 506, may 
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be found in 20 A. L. J.105. It belongs to the chapter 
of humane holdings that a man is not necessarily to 
be accused of negligence for obeying the instinctive 
impulse to assist another who is in danger. This is 
the case of the bull in the street. 

Mellen v. Morrill, p. 545, holds that the owner of 
a building leased to a tenant who occupies it is not 
liable to one who in passing along a walk from the 
street to the building, for the purpose of transacting 
business with the tenant, is injured by falling down 
an adjoining embankment, although the premises 
were in the same condition before the letting. This 
follows Leonard v. Storer, 115 Mass. 86; 8. C., 15 
Am. Rep. 76. 

With a few exceptions the opinions in this volume 
are little more than memoranda, but they seem to 
be none the worse for that. Where law is asclearly 
settled as in Massachusetts, there is little need of 
long opinions. 

———_____—_ 


BANKRUPTCY AND INSOLVENCY. 


IL. 


Y the repeal of the bankrupt law of 1867, such 
State provisions regarding bankruptcy and insolv- 
ency, as were during its existence inacondition of sus- 
pended animation, revive, and it becomes important 
therefore to ascertain what are the laws of this State 
respecting bankrupts and insolvents. The decisions, 
both in the State and Federal courts, hold that during 
the existence of a Federal law State insolvent laws are 
suspended in so far as they affect or discharge the 
debt. Such lawsas merely relate to the discharge of a 
debtor from imprisonment or arrest are not inconsist- 
ent with a National Bankrupt Law and remain in op- 
eration. 

We propose now to review briefly all laws of this 
State upon these subjects, including those insolvent 
acts which were not affected by the passage of the Fed- 
eral Bankrupt Law. 

Title 1 of chapter 5 of part 2, of the Revised Stat- 
utes (2 R. S., 1-51), contains all the acts of the Legisla- 
ture now in force relating to insolvents. In addition 
to these provisions there is the act of June 16, 1877 
(Laws of 1877, ch. 446), relating to assignments for the 
benefit of creditors and the amendments thereto. 
Title 1 of chap. 5, comprising the so-called insolvent 
laws, contains several articles. The first article relates 
to absconding, concealed or non-resident debtors. It 
was repealed by section 1 of the laws of 1877, ch. 477. 
The provisions of this article are analogous to those of 
the Codes of Civil Procedure appertaining to attach- 
ment, and it will be unnecessary to consider them 
here. The remaining articles are still in operation, ex- 
cepting some few sections repealed by the above act. 

Article 2 relates to attachments against debtors con- 
fined for crimes (2 R. 8.15). Article three is denomi- 
nated the two-third act. We prefer to consider first 
articles, 4, 5 and 6. 

Article 6 provides for the release of debtors impris- 
oned on execution in civil causes. A discharge from 
custody under this article may be proved by a debtor 
through an assignment of his property, which is to be 
distributed equally among the creditors at whose in- 
stance he was imprisoned. This article conforms to 
the early English insolvent laws permitting the release 
of insolvents upon their own application. It affects 
two classes of debtors — those imprisoned on execu- 
tions for less than $500 may petition at any time; 
those who are held for larger sums must first endure 
three months’ incarceration. Art.6 is derived from 





the Act of April 9, 1813, which it follows very closely, 
A discharge obtained in accordance with this article 
does not affect the indebtedness, the law expressly 
providing that this shall remain. 

By article 4, creditors are permitted to compel as- 
signments by their debtors, as they were allowed to do 
by the late insolvent laws of England. The creditor, 
at whose instance the debtor is imprisoned, is pre- 
vented from taking any proceedings to obtain the as- 
sigument. Beaty v. Beaty, 2 Johns. Ch. 430. The rule 
is laid down by Judge Andrews in Keenig v. Steckel, 58 
N. Y. 475, that the taking of the debtor's body in ex- 
ecution is in law a satisfaction of the judgment while 
the imprisonment continues, and suspends during that 
interval all remedy for ita collection. The act provides 
that any creditor having a demand for twenty-five 
dollars or upwards, for which a suit might then be 
brought against a debtor who has been imprisoned on 
execution for sixty days, may petition to compel an 
assignment of the debtor’s property. This proceeding 
being of a coercive nature, results not only in the ex- 
oneration of the debtor from imprisonment and ar- 
rest, but also in his discharge from his debts. 

Creditors representing two-thirds of all the debts 
owing by the imprisoned debtor within the United 
States must unite in the petition for his discharge or 
the petition will be dismissed. 

A more comprehensive act is article 5, relating to 
the exoneration of insolvents generally from liability 
to imprisonment by reason of debts arising upon con- 
tract, including debtors at large as well as those taken 
on execution. It is derived from chapter 101 of the 
Laws of 1819, passed for the abolition of imprisonment 
for debts arising ex contractu: 

“*A valid discharge under the provisions of this ar- 
ticle operates so that if a person in whose favor the 
discharge has been granted should thereafter be sued 
in an action ex contractu for a debt due or contracted 
at the time of the application for a discharge and 
should be arrested on the ground that the debt was 
fraudulently contracted, such person would be enti- 
tled to be discharged from arrest.’’ Jones, J., in 
American Flask and Cap Co. v. Son, 7 Robt. 233; 8S. 
C., 3 Abb. Pr. (N. 8S.) 333; Wright v. Ritterman, 1 Abb. 
Pr. (N. 8.) 478. 

As a discharge obtained under this article does not 
impair or affect the debt, the provisions of this article 
were not suspended by the passage of Federal bank- 
rupt laws. 

The object of the law is simply to enable a debtor to 
procure his release from liability to imprisonment or 
from actual custody; and the article distinctly states 
($12): ** No debt, demand, judgment or decree against 
an insolvent discharged under this article, shall be 
affected or impaired by such discharge, but shall re- 
main valid and effectual against all the property of such 
insolvent, acquired after the execution of the assign- 
ment; and the lien acquired by any judgment or de- 
cree, upon any property of such insolvent, shall not be 
in any manner affected by such discharge.” 

In the event of an assignment in accordance with 
any of the foregoing articles, provision is made for the 
appointment of an assignee and also for the impeach- 
ment of a discharge obtained fraudulently. A dis- 
charge, either from debts or from imprisonment, may 
be successfully opposed by showing that the insolvent 
has at any time acted with intent to injure or defraud 
the opposing creditor. Matter of Brady, 69 N.Y. 
215 


By the two-third act, any debtor, whether impris- 
oned or at large, may, with the consent of two-thirds 
in value of his creditors, apply for a discharge from 
his debts. 

The first general law of this kind in New York was 
passed on July 5, 1755. That act was amended on May 
19, 1761, so as to require three-fourths of the creditors 
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to unite with the debtor in the application for dis- 
charge. After Junel, 1770, when the system expired 
by limitation, occasional private acts supervened. On 
April, 17, 1784, another general law was passed, which 
was several times amended. On March 21, 1788, the 
three-fourths act was passed, which was revised April 
3, 1801, and continued in force until superseded by the 
act of April3, 1811. This last act authorized a discharge 
of a debtor from his debt upon his petition only, with- 
out requiring the consent of any creditor, and it re- 
pealed all former legislation. Van Ness and Wood- 
worth’s Laws of 1813, vol. 1, p. 460, note. This 
celebrated statute was pronounced unconstitutional in 
Sturges v. Crowninshield, cited supra, and it is the first 
voluntary bankruptcy law ever devised by the Legisla- 
ture of this State. On February 4, 1812, ten months 
after the enactment, and long before the above decis- 
ion, it was repealed, for the reason, according to Judge 
Bronson, that the sentiment of the people of this State 
was strongly opposed to such legalized repudiation. 

Almost all these acts enjoyed only an ephemeral ex- 
istence. The act of 1812 revived the law of 1801, which 
was soon followed by the act of April 12, 1813, requir- 
ing the cooperation of two-thirds of the creditors to 
procure the debtor’s discharge. The act of 1813 was 
finally revised and incorporated in the Revised Stat- 
utes of 1830 (2R. S., tit. 1, ch. 5, art. 3), under the title 
of “ Voluntary assignments made pursuant to the ap- 
plication of an insolvent and his creditors.” 

We can attempt but a brief outline of this act. 
Upon the petition of the insolvent, accompanied by a 
schedule disclosing the names of his creditors and the 
amount of their claims and of his own property, and 
the affidavit of two-thirds in value of his creditors re- 
siding within the United States, an order may be ob- 
tained from a justice of the Supreme Court, a county 
judge, or the recorder of a city, requiring creditors to 
show cause why an assignment of the insolvent’s es- 
tate should not be made and he be discharged from his 
debts. This order is to be published and to be served 
personally or by mail, as prescribed in the statute. On 
the return day, any creditor, desiring to oppose the 
discharge, may file a specification of his objections and 
he is then entitled to have the matter determined by a 
jury. If, after the commencement of the proceedings, 
the insolvents have ‘‘collected any debts or demands 
or made any transfer, absolute, conditional or other- 
wise, of any part of his real or personal estate,’’ he is 
required to make a full surrender or a discharge will 
be refused. For the purpose of ascertaining the insol- 
vent’s condition, ample methods are provided in the 
statute, and he, his wife, or any other person may be 
examined. Nor can he be discharged from his debts, if, 
in contemplation or with knowledge of his insolvency, 
he have ‘‘ made any assignment, sale or transfer, either 
absolute or conditional, of any part of his estate, real 
or personal, or of any interest therein, or has confessed 
any judgment or given any security, with a view to 
give a preference for any antecedent debt to any cred- 
itor.” 

If no objection be made upon the return day, the 
court or officer having jurisdiction of the proceeding is 
authorized to direct an assignment of the insolvent’s 
estate, excepting certain necessary articles and con- 
tingent interests specified in sections 25, 28, to as- 
signees or trustees nominated by the petitioning cred- 
itors. The duties of such trustees are analogous to 
those of receivers of corporations. 

The court or officer is also directed by the statute to 
discharge the insolvent upon proof that the assign- 
ment has been made and recorded in the County 
Clerk’s office. The discharge may be impeached at 
any time, either for want of jurisdiction, or if the in- 
solvent shall have willfully sworn falsely in his peti- 
tion or upon any examination, or shall have been guilty 
of any concealment in respect to his estate or credit- 





ors. The addition of fictitious creditors, or the making 
of any unlawful arrangement to procure a creditor's 
assent, will also invalidate the discharge. 

Profiting by the fate of the act of 1811, the revisers 
prepared the section relating to discharge so as to con- 
form it to the decision upon the subject which had 
then been rendered by the United States Supreme 
Court. The language of the section is as follows: 

“ This article being a revisal and continuation of the 
act entitled ‘Anact for giving relief in cases of in- 
solvency,’ passed the twelfth day of April, one thou- 
sand eight hundred and thirteen, a discharge granted 
pursuant to the provisions hereof shall discharge and 
exonerate such insolvent from all debts due at the 
time of the assignment or contracted before that time, 
though payable afterward, founded upon contracts 
made since the twelfth day of April, one thousand 
eight hundred and thirteen, within this State or to be 
executed within this State; or from all debts owing to 
persons resident within this State at the time of the 
first publication of the notice of the application for 
such discharge or owing to persons not residing within 
this State who united in the petition for his discharge, 
or who shall accept a dividend from his estate.” 2 R. 
S. 22, § 30. 

The language of the act of April 12, 1813, from which 
the above was drafted and which was enacted before 
the decision of Sturges v. Crowninshield, upon the act 
of April 3,1811,is: * * * ‘shall discharge such in- 
solvent from all debts due at the time of the assign- 
ment or contracted for before that time, though pay- 
able afterward, except debts due or owing to creditors 
without the United States, who shall not petition for 
the insolvent’s discharge or come in and accept a divi- 
dend of the insolvent’s estate from the assignees un- 
less two-thirds of all the insolvent’s debts, including 
foreign debts, shall have been signed off as before 
directed, in which last case foreign as well as domestic 
debts shall be discharged.” 

When the foregoing section was re-drawn for incor- 
poration in the Revised Statutes of 1830, the revisers 
knew that it would be unconstitutional to give the 
discharge a retroactive character. They therefore dis- 
tinctly limited its effects to debts due at the time of 
the assignment or contracted before that time, though 
payable afterward, founded upon contracts made since 
the said twelfth day of April, 1813, within the State or 
to be executed within the State. 

The question is interesting how far a discharge affects 
foreign creditors. The decisions of the Supreme Court 
of the United States since the passage of the Revised 
Statutes have established that a discharge, pursuant 
to the insolvent laws of a State, has no effect upon 
foreign creditors, unless such creditors have volun- 
tarily submitted to the jurisdiction of the State by 
uniting in the proceedings or accepting a dividend 
from the estate. The result of these decisions is to 
limit the application of the discharge to creditors resi- 
dent within the State at the time of the first publica- 
tion of the notice of the application for a discharge, 
and to creditors not residing within the State who 
unite in the petition for discharge or accept a dividend 
from the estate. 

By the United States Bankrupt Law, as amended in 
1874, a discharge in voluntary proceedings depended 
upon the realization of thirty per cent for creditors 
out of the bankrupt’s assets, or in lieu thereof, upon 
the assent of one-fourth of his creditors in number 
and one-third in value. The two-third act does not 
make the discharge conditional upon any dividend 
whatever. A sort of breakwater against fraud is 
however to be found in the provision requiring the co- 
operation of two-thirds in value of the creditors 
before proceedings for a discharge can be commenced. 
But to this extent the law is similar to an involuntary 
bankrupt law, though it is not so beneficial to credit- 
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ors as such a law, inasmuch as the consent of the 
debtor is also a pre-requisite. 

Having hastily reviewed the insolvent laws in force 
in this State, we pass next to the subject of assign- 
ments for the benefit of creditors. The General As- 
signment Act of 1847, cannot be denominated an in- 
solvent law. Assignments for the benefit of creditors 
were made at common law, and the act of April 13, 
1860 (suspended by the act of 1877), was enacted merely 
for the purpose of regulating the mode of procedure 
and preventing misapplication of funds, and delays 
and improper practices. People v. Chalmers, 60 N. Y. 
159. In reality such assignments are contracts or 
trusts entered into between the debtor and an assignee 
of his own appointment for the benefit of creditors; 
and such trusts, so far as they affect land, are expressly 
recognized by the Revised Statutes. 1R.S., 728. ‘“‘As 
to the creditors provided for in the assigninent,” says 
M.. Bishop, “ their rights become fixed by the execu- 
tion of the assigument by the assignor and its accept- 
ance by the assignee. The assigned property becomes 
appropriated to the payment of their debts. Murray 
y. Judson, 9N. Y. 73, 83. And they may enforce the 
trust by all the equitable remedies which the law 
gives to cestuis que trust.” 

Several important differences between assignments 
for the benefit of creditors and assignments under the 
two-third act should be noted. While in both cases 
the assigument is voluntary, in the former the assignee 
is the agent or delegate of the debtor, selected by him 
and deriving the power to dispose of and distribute 
the debtor's property from the terms of the assignment 
itself. The assignee under the two-third act is on the 
other hand the nominee of creditors. Again, the 
debtor who makes a deed of trust in conformity to the 
act of 1877 cannot, by reason of such assignment, 
compel creditors to accept the assigned estate in full 
of his obligations, nor to discharge him from all fur- 
ther liability to them. But such a discharge is the ob- 
ject and end of the two-third act, as we have already 
seen. Furthermore, by the insolvent acts an impar- 
tial distribution of the debtor’s assets is secured to 
creditors, whereas, since the repeal of the late Federal 
Bankrupt law, preferential assignments can be made 
by debtors who assign for the benefit of creditors. 
The most logical basis upon which the right to prefer 
can be rested is, that the assignment isa contract or 
deed of trust by the debtor, and that he has the privi- 
lege of disposing of his estate according to his own 
pleasure, in an instrument executed of his own voli- 
tion (so far as he does not contravene existing laws or 
principles recognized by the decisions of our courts), 
inasmuch as he does not thereby deprive the unpre- 
ferred creditor of any claim upon his future acquisi- 
tions. 

The limitation which should be imposed upon a 
debtor's rights over his property are however very 
obvious. Law has always restricted his power of dis- 
position where creditors are concerned, by the passage 
of acts enabling creditors to seize and apply the prop- 
erty tothe payment of their debts by statutes making 
his real estate subject to his debts at his death, and 
permitting creditors to sue persons deriving property 
from him by will or through kinship, and also by 
bankruptcy and insolvency legislation. A debtor’s 
ownership over his property is in no sense absolute, 
and has certainly never been recognized in English 
law to be so, since the days when bankruptcy laws 
were first enacted or insolvency legislation put in 
force. However noble and magnanimous the humani- 
tarian policy which has ameliorated the anjust and 
cruel severity of our former laws respecting debtors, 
the tendeucy of the last generation has been to liberate 
the debtor altogether from liability. A National check 
has been placed upon this danger by the repeal of the 
late bankruptcy law. But the repeal of that law has in 
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this State operated to revive the old system of prefer- 
ences and to give debtors almost the same absolute 
power over their property which they once enjoyed 
but which it has been the object of centuries to re- 
strict. Andstrange to say, while the decisions and the 
act of 1877 sustain the system of preferences, the two- 
third act expressly declines to grant a discharge where 
a preference has been given. 

Many other States of the Union have recognized the 
injustice of preferential assignments. Such assign- 
ments are illegal and void by law in Alabama, Califor- 
nia, Connecticut, Delaware, Illinois, Iowa, Kansas, 
Kentucky, Maine, Massachusetts, Missouri, New 
Hampshire, New Jersey, Ohio, Pennsylvania, Rhode 
Island, Tennessee, and Vermont; and in many of 
these States it is impossible to employ any form of 
words which the law will regard as denotive of an in- 
tent to prefer. Whatever the language, it is inflexibly 
declared to intend an impartial distribution of the 
debtor’s assets. 

In closing this review of State and Natignal bank- 
ruptcy legislation it may be well to inquiré how far 
our present insolvent State laws supply a remedy to 
either debtor or creditor. 

We find no comprehensive, uniform statute relating 
to éither bankruptcy or insolvency, but a series of 
acts, some partially obsolete, the others of slight avail 
to creditors for the collection of their claims or even 
to debtors for release from such claims. The two- 
third act is a hybrid statute, possessing none of the 
advantages of either a voluntary or compulsory bank- 
rupt or insolvent law. On the other hand, the ma- 
chinery of general assignments is set in motion by the 
debtor and usually employed where he desires to es- 
cape the payment of pressing claims or to force his 
creditors to a compromise. It is true, equity will 
enforce the trust or set the assignment aside if actually 
or constructively a fraud upon creditors in general or 
of aclass, but then chiefly for the benefit of the vigil- 
ant creditor. 

What is really needed is a State involuntary bank- 
ruptcy law, possessing many of the features of the 
Federal act of 1867, making a debtor who assigns with 
preferences amenable -to bankruptcy proceedings and 
enabling creditors to intervene as soon as a debtor be- 
comes insolvent and take his property for their pro- 
tection. The object of such a law should be the equal 
disposition of his estate among creditors. Under our 
present system, or rather lack of system, no provision 
is given to creditors for initiating proceedings, and the 
consequence is that we daily witness the petty struggle 
of creditor against creditor for the larger share of 
the debtor’s assets — assets too often wasted in such 
unnecessary strife. 

One of the fundamental assumptions of such a law 
should be that the property of an insolvent belongs to 
all his creditors — not merely to those who by ‘‘supe- 
rior diligence’’ can appropriate it to the payment of 
their claims against him. The policy of the common 
law to favor the vigilant creditor may have been 
equitable when the commerce of England was not 
equivalent to the trade of one of our ports, and credit 
did not extend beyond the debtor’s neighborhood. 
But with the present extension and development of 
commerce that doctrine has become a very inequitable 
one. In the nature of things the vigilant creditor 
must be a neighbor; and if it be the policy of the law 
to give the near a great advantage over the remote 
creditor, then the law and commerce are at variance. 
The law has already placed upon an equality the unse- 
cured creditors of corporations and of deceased per 
sons, and we can see no reason why the principle 
should not be extended to all insolvents. 

In this respect several of our sister States are far in 
advance of us. Statutes relating to involuntary bank- 
ruptcy or insolvency have been enacted in Maine, 
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Massachusetts, Rhode Island, Connecticut, Vermont, 
Californiaand Louisiana. In these States it is not left 
to the debtor, as with us, to decide whether he will 
turn over his property to his creditors, and in such 
proportions as he pleases; if the fact of insolvency 
exist, creditors can compel the distribution of the in- 
solvent’s assets ratably among themselves. Similar 
laws have always existed in England and on the Con- 
tinent, and we can see no reason why they should be 
omitted from the statutes of New York. 

Distinctions which once existed between the bank- 
ruptcy and insolvency are, as was stated at the begin- 
ning of this article, rapidly disappearing. Bankruptcy 
and insolvency in reality mean the same thing. Many 
of our State laws were passed however when the old 
distinctions were regarded as essential, and these laws 
have remained unchanged for fifty years. The defects 
of these laws have been obscured and also lessened by 
the Federal bankruptcy acts which have existed dur- 
ing that interval. Ouce more they press themselves 
upon our notice and challenge our attention, and the 
question which should commend itself to the Legisla- 
ture is: Could not a bankrupt or insolvent code be 
devised more consonant with the ideas of the present, 
and especially mure favorable to creditors? 

J. HAMPDEN DOUGHERTY. 
Anapunmmagiincataiials 


SURETIES ON OFFICIAL BOND— HOW FAR 
BOUND BY JUDGMENT AGAINST 
PRINCIPAL. 


WISCONSIN SUPREME COURT, DECEMBER 16, 1879. 
STEVENS V. SHAFER, Appellant. 

A judgment against the principal in an official bond, ap- 
pearing by the record to have been recovered for acts 
or omissions which would be a breach of the conditions 
of the bond, is admissible against the sureties, in an 
action upon the bond, as at least prima facie evidence 
of plaintiff's right to reeover, and of the amount he is 
entitled to recover. 


PPEAL from Winnebago Circuit Court. Action 
on appeal bond against sureties. The facts ap- 
pear in the opinion. 


Moses Hooper, for respondent. 
Charles W. Felker, for appellants. 


TAYLOR, J. The respondent, as sheriff of Winne- 
bago county, appointed Stephen W. Race one of his 
deputies, and took from him a bond, with Shafer and 
W. W. Race, the appellants, as his sureties. The bond 
was joint and several, and was conditioned ‘that 
Stephen W. Race should well and faithfully, in all 
things, perform and execute the duties of the office of 
deputy sheriff of the county of Winnebago, during his 
continuance in office as deputy sheriff, without fault, 
deceit or oppression, and should pay over all money 
that might come into his hands as such deputy sheriff 
which may be so required by law.’’ 

An action had been brought against the sheriff to 
recover the amount of an execution issued upon a 
judgment rendered in a justice’s court, which had 
been placed in the hands of his deputy, Race, and 
which he had failed to collect; and in that action a re- 
covery was had against the sheriff, on the ground of 
negligence on the part of the deputyin not levying 
upon the property of the defendant in the execution, 
he having sufficient to satisfy the same, and that after- 
ward the execution debtor went into bankruptcy, and 
the plaintiff was unable to collect his debt. Of this 
action the deputy, Race, had notice, and appeared and 
defended the same at his own expense. 

After judgment in that action the sheriff commenced 
the present action upon the bond of the deputy. Upon 
the trial the judgment, upon which the execution was 





issued and placed in the hands of Race was admitted. 
The plaintiff offered in evidence the execution issued 
upon such judgment, together with the return of 
deputy Race thereon, “that after using due diligence, 
and making diligent search, he was unable to find any 
personal property wherewith to satisfy the execution; ”’ 
and then offered in evidence the judgment roll in the 
said action against the plaintiff. Defendants W. W. 
Race and Shafer objected to the judgment roll as evi- 
dence against them on several grounds, but the court 
below overruled the objections and permitted the 
record to be received in evidence. 

Plaintiff gave evidence that he had paid the judg- 
ment recovered against him, and some other evidence, 
tending to show that the defendant in the execution had 
personal property in the county out of which the amount 
of the execution might have been realized, while the 
same was in the hands of the deputy, Race; but, as the 
court directed the jury to return a verdict for the 
plaintiff for the full amount of the judgment recov- 
ered against him in the former action, that evidence is 
not important in determining the questions relied 
upon by the appellants for a reversal of this judg- 
ment. 

The complaint in the record of the action against 
the sheriff shows that plaintiff’s cause of action in 
that case was founded upon the neglect of the deputy, 
Race, as above set forth. 

The only exception to the evidence in the case which 
it is material to consider is that taken to the introduc- 
tion of the judgment roll in the action against the 
sheriff. The learned counsel for the appellants insist 
that as they were not parties to that action, and had 
no notice thereof, it was not evidence against them in 
this action for any purpose. It is not devied but that 
it was properly received as evidence against Stephen 
W. Race, the deputy, as he had notice of the action, 
and defended the same, and was therefore bound 
thereby. 

In the case presented by the record, the principal 
having had notice of the action against the sheriff for 
his default, and having appeared and defended that 
action, the judgment against the sheriff is just as con- 
clusive against him as though the sheriff, after having 
been compelled to pay that judgment, had brought an 
action against his deputy for such neglect and miscon- 
duct, and had recovered judgment against him in that 
action. 

The exceptions of the appellants present the ques- 
tion whether the sureties in an official bond are bound 
in any way by a judgment against their principal, in an 
action not brought upon such bond, for a breach of 
duty which they have covenanted against in such 
bond. After examining a great number of decisions, 
in which the question has been discussed and decided, 
we think the great weight of authority, as well as the 
better reasons, are in favor of holding that the judg- 
ment against the principal is admissible as evidence 
against the sureties; and without deciding how far 
and upon what points the same is conclusive, we hold 
that the same is at least presumptive evidence of the 
right of the plaintiff to recover, and of the amount of 
such recovery, when the execution of the bond is 
proved or admitted, and the record of the former 
judgment shows that the recovery was for acts or 
omissions, the proof of which would be a breach of 
some one or more of the conditions of the bond. 

Tt is urged by the counsel for the appellants that such 
judgment is “res inter alios acta,” and therefore not 
admissible. We think otherwise. It will be remem- 
bered that in an action of this kind the plaintiff’s 
right of action depends upon the fault or misconduct 
of their principal, and such fault or misconduct must 
be proved in the action in order to entitle the plaintiff 
to recover at all. It would seem, therefore, that a 
judgment against such principal, which is absolutely 
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conclusive against him, that he was guilty of such 
fault, ought to be at least presumptive evidence against 
his sureties of that fact. 

It is evident the sureties could, in an action against 
them, make use of a judgment in an action against 
their principal as a defense, when the judgment was 
in his favor. 

Suppose in this case the sheriff had first brought his 
action against the principal, such principal not having 
had any notice of the proceedings against the sheriff, 
and in such action the jury had found a verdict in 
favor of the defendant, on the ground that he had not 
been guilty of any neglect in not collecting the amount 
of the execution; and after such verdict and judg- 
ment the sheriff had brought his action against the 
sureties in the bond of the principal, alleging the same 
neglect of the deputy as his cause of action: Is it not 
evident that the sureties could use the judgment in 
favor of their principal as a complete answer to the 
plaintiff ’s cause of action? The judgment in favor of 
the principal in the former action would be conclusive 
evidence against the sheriff that he had not been guilty 
of the neglect charged against him. The sheriff could 
only recover in the action against the sureties by proof 
of the guilt of their principal, and, as between the 
sheriff and the principal, the question of his guilt 
would be res adjudicata in the first action. Such judg- 
meut would, therefore, be a complete bar to the action 
against the sureties. 

Again, if the sheriff had sued the principal without 
joining the sureties, and he had recovered a sum of 
mouey less than he had been compelled to pay on ac- 
count of the default of his deputy, and had then com- 
menced a suit against his sureties, claiming a larger 
sum, it is also evident that the judgment against the 
principal would be conclusive in favor of the sureties, 
as to the highest amount of damages he could recover 
against them. The judgment against the principal 
would be conclusive against the sheriff as to the ex- 
tent to which he had been damaged by his default, and 
the sureties, who are to answer only to the extent of 
the injury sustained by the sheriff on account of the 
default of their principal, could avail themselves of 
the verdict in the former action to limit the amount of 
damages, and the sheriff would be as completely 
bound by the same as though he had expressly agreed 
that his damages did not exceed the amount of the 
former verdict. 

These illustrations show that the judgment in the ac- 
tion against the principal is not entirely ‘res inter 
alios acta’’ as to the sureties. Such judgment, if ad- 
verse to the plaintiff, is conclusive in favor of the sure- 
ties, and in any event is conclusive as to the extent of 
damages which he may recover against them. This 
view of the question is maintained in the following 
cases: Master v. Strickland, 17 8. & R. 354, 358; Drum- 
mond v. Prestman, 12 Wheat. 515, 519, 520; Webb v. 
State, 4 Cald. (Tenn.) 200, 202. 

There is another view of the question which is well 
stated by a very able and learned judge, Chief Justice 
Shaw, in the case of City of Lowell v. Parker et al., 
10 Metc. 309, 315, which was also an action against the 
sureties on an official bond. In reply to the same ob- 
jection which is made in this case, that the judgment 
against the principal was res inter alios, and therefore 
not admissible against the sureties, the learned Chief 
Justice said: ‘‘We think this objection cannot be 
supported under the circumstances of this case. When 
one is responsible, by force of law or by contract, for 
the faithful performance of the duty of another, a 
judgment against that other for the failure of the per- 
formance of such duty, if not conclusive, is prima 
facie evidence, in a suit against the party so responsi- 
ble for that other. If it can be made to appear that 
such judgment was obtained by fraud or collusion, it 
will be wholly set aside. But otherwise it is prima 





facie evidence, to stand until impeached or controlled, 
in whole or in part, by countervailing proofs.” 

Other courts have placed the admissibility of the 
judgment against the principal in evidence against the 
surety, in cases where the bond is the joint bond of 
the principal and surety, or their joint and several 
bond, on the ground that as the judgment against the 
principal in the first action is conclusive against him in 
the second, it must have the same effect as against his 
co-obligees and others, on the ground that in a case 
like the present, a notice to the principal, who is one of 
the co-obligees in the bond with the surety, is notice 
to all, and therefore, all are bound by the judgment 
against the principal. These reasons for holding the 
judgment against the principal evidence against the 
sureties, were relied upon to some extent in the fol- 
lowing cases: Bartlett v. Campbell, 1 Wend. 50; Fay 
v. Ames, 44 Barb. 327, 333; Evans v. Commonwealth, 8 
Watts, 398; Eagles v. Kern, 5 Whart. 144. 

The reasons for holding tothe rule laid down by 
Chief Justice Shaw, in the cases above cited, we think 
are most satisfactory, and as we understand them, 
they are the following: First, because the judgment 
in the action against the principal, when in his favor, 
is a complete bar to the action against the sureties, 
and in any case fixes an absolute limit to the damages 
which can be recovered against them; it should be 
mutual, so far, at least, that when the judgment is 
against the principal it should be presumptive evi- 
dence against the sureties; and second, the nature of 
the contract in official bonds is that of a bond of in- 
demnity to those who may suffer damages by reason of 
the neglect, fraud or misconduct of the officer. 

The bond is made with the full knowledge and 
understanding that in many cases such damages must 
be ascertained and liquidated by an action against the 
officer for whose acts the sureties make themselves 
liable, and the fair construction of the contract 
of the sureties is that they will pay all damages 
so ascertained and liquidated by an action against 
their principal, This construction of the contract is 
the most reasonable, and works no hardship against 
the sureties. It is better for them that this should be 
so. Otherwise it would be necessary for every person 
who desired to hold the sureties for the misconduct of 
their principal to join them in the first action, or else 
be subjected to a second litigation of the same matter, 
if unfortunately he should fail to obtain satisfaction 
after judgment against the principal; whereas if the 
rule held in the case of the City of Lowell v. Parker, 
supra, is adhered to, the party injured will in most 
cases litigate the matter with the principal alone. 

The principal is the one who ought to be at the ex- 
pense of the litigation and who ought to pay the dam- 
ages. He is also the one who has the knowledge of 
the facts, and is certainly better prepared to litigate 
the matter than the sureties, who are not supposed to 
have any knowledge of the transaction. Certainly the 
defense is likely to be properly made by the principal, 
who has full knowledge of the facts, and who is to 
suffer most severely in case of a decision adverse to 
him. In most casesof this kind if the sureties were 
sued, in the first instance, with their principal, the de- 
fense of the action would be made by such principal; 
and yet the judgment in such an action would neces- 
sarily be conclusive upon all. Holding the judgment 
against the principal alone presumptive evidence, as 
against the sureties, of the facts established by such 
judgment, can work no hardship so long as the right 
is reserved to them of showing that the defense in 
such action was not made in good faith, was fraudu- 
lent, collusive, or suffered to be obtained through mis- 
take as to the facts. 

The rule Iaid down in the case of City of Lowell v. 
Parker, is fully sustained by the following cases: Lee 
v. Clark, 1 Hill 56; Franklin v. Hunt, 2 id. 671; West- 
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ervelt v. Smith, 2 Duer, 449; Annett v. Terry, 35 N. Y. 
256; Fay v. Ames, 44 Barb. 327; Bartlett v. Campbell, 
1 Wend. 50; Hazard v. Nagle, 40 Penn. St. 178; Eagles 
v. Kern, 5 Whart. 144; Evans v. Commonwealth, 8 
Watts, 398; Masser v. Strickland, 17 8S. & R. 354; 
Webbs v. State, 4 Cald. (Tenn.) 199, 200; Atkins v. 
Baily, 9 Yerg. 111; Baylee v. Marsh, 1 id. 460; Drum- 
mond v. Presiman, 12 Wheat. 515; McLaughlin v. 
Bank, 7 How. (U. 8.) 220, 229; Iglehart v. State, 2 Gill 
& Johns. (Md.) 235, 245; Dane v. Gilmore, 51 Me. 544, 
551, 555; Tracy ‘v. Goodwin, 5 Allen, 409; Train v. 
Gold, 5 Pick. 380; Charles v. Haskins, 14 Iowa, 471; 
Lyons v. Northrop, 17 id. 314; Duffield v. Scott, 3T. R. 
874; Jones’ Adm’r’xv. Williams, 10 L. J. (N. 8.) Exch. 
120, 123; State v. Woodside, 7 Ired. (N. C.) 296; McLin 
v. Hardie, 3 id. 407; State v. Colerich, 3 Ohio, 487; 
Westerhaven v. Clive, 5 id. 82. 

The only cases in this court bearing upon this ques- 
tion are Gerber v. Ackley, 32 Wis. 233; Saveland vy. 
Green, 36 id. 612, and Elwell v. Prescott, 38 id. 274. 
Neither of these cases decides the point in question. 
Freeman on Judgments, § 180. 

The learned counsel for the appellants has cited 
several decisions, of courts in New York and other 
States, which seem to hold to the doctrine contended 
for by him, and particularly relies upon the cases of 
Douglass v. Howland, 24 Wend. 35, and Thomas v. 
Hubbell, 15 N. Y. 405. Of these cases it may be said 
that the Court of Appeals, in the case of Thomas vy. 
Hubbell, 15 N. Y. 40°, did not hold that the judgment 
against the principal could not be received as prima 
facie evidence against the sureties, but did hold that 
the sureties were at liberty, notwithstanding the judg- 
ment against the principal, to show that there was a 
good defense as against their principal to the action, 
and so defeat the plaintiff's action. When this case 
came before the Court of Appeals the second time (35 
N. Y, 121) the judgment for the plaintiff in the court 
below was affirmed. But the court held that the 
judgment against the principal was conclusive as to the 
amount of damages the plaintiff could recover against 
the sureties, and that they were not concluded by the 
judgment as to the merits of the action, but might 
show affirmatively that the plaintiff had no right of 
action against their principal as a defense, the same as 
was held on the first appeal. It would seem that in 
both cases, both in the Courtof Appeals and the court 
below, the judgment was considered as prima facie 
evidence, but that the defendants were not concluded 
by it. 

In the case of Douglass v. Howland, the action was 
brought upon a contract by which the principal agreed 
to account for and pay over such sum as should be 
found due and owing by him to the plaintiff, and 
which the defendant had guaranteed the performance 
of. The plaintiff had filed a bill against the party to 
compel him to render an account and pay over what 
was due, and had judgment against the party, which 
was not paid; afterward he brought suit against the 
guarantor upon his covenant to guaranty. Upon the 
trial of this action the plaintiff offered the decree in 
evidence against the guarantor. Justice Cowen, who 
delivered the opinion of the court, after an able and 
quite exhaustive review of the cases, comes to the con- 
clusion that the record was not admissible, as being 
res inter alios acta; but at the close of his argument it 
seems to me he very greatly weakens its force by ad- 
mitting that if the party for whom the defendant was 
guarantor had rendered an account voluntarily, and 
without action, and had admitted an amount due upon 
such account, the balance so struck by the parties 
would have been conclusive upon the guarantor; 
“that the striking of such balance would be an admis- 
sion making a part of the res geste,’’ and bind the de- 
fendant. 





To me there does not seem to be any force in the 
distinction made by the learned judge. If the render- 
ing of an account voluntarily by the principal would 
bind his surety, why should he not be bound when 
such account is rendered under the watchful and un- 
prejudiced supervision of a Court of Chancery? Cer- 
tainly it could make no difference whether the account 
was rendered in or out of court, if the account was 
rendered and balance struck by the principal himself. 
Within the decision of the learned justice, if the 
record of the proceedings in chancery had shown that 
the court had found the balance upon an account 
rendered by the principal and as struck by him, the 
account so rendered, though a part of the proceedings 
in the former action, would have been evidence against 
the guarantor, and would have concluded him. This 
was expressly held by the court in the case of Ingle- 
hart v. State, 2 G. & J. 235, 245. See, also, on the same 
point, Drummond v. Prestman, 12 Wheat. 519, and 
cases cited; Tyler v. Ulmer, 12 Mass. 164; Mott v. Kip, 
10 Johns. 478; Governor v. Twitty, 1 Dev. Rep. 153. 

If the admissions, statements and confessions of 
judgment by the principal are tobe received in evi- 
dence against the sureties, as either presumptive or 
conclusive proofs of the facts admitted, stated or con- 
fessed, there does not appear to be any good reason 
for holding that the findings of a court or jury upon 
such admissions, statements or confessions should not 
be presumptive evidence of such facts against them. 

Whilst we are compelled to admit that the authori- 
ties are conflicting upon the question under considera- 
tion, we are clearly of the opinion that the weight of 
authority is in favor of holding the judgment against 
the principal in an official bond prima facie evidence 
against the sureties. 

The defendants having given no evidenr. «pon the 
trial in the court below, upon the prow: <.-red by 
plaintiff, he was clearly entitled to judgment, and there 
was no error in directing the jury to find for him. 

The judgment of the Circuit Court is affirmed. 


—— + 


IMPLIED WARRANTY ON SALE OF ARTICLE 
TO BE MANUFACTURED— MEAS- 
URE OF DAMAGES. 


SUPREME COURT OF APPEALS OF VIRGINIA, 
NOVEMBER, 1879. 


GerstT, Plaintiff in Error, v. JonEs. 


Defendant agreed to furnish plaintiffs as many boxes as 
they should need to pack manufactured tobacco during 
a certain season at a specified time, and did furnish 
such boxes. It is customarv for tobacco dealers to rely 
on the manufacturers of boxes for the selection of proper 
materialand not to test the boxes received to ascertain 
if they are suitable. The boxes furnished by defendant 
were of unseasoned wood, which caused the tobacco 
packed therein to mould and deteriorate in value. 
Held, (1) that the defendant was liable as upon an im- 
plied warranty, that the boxes were suitable for the 
purpose of packing manufactured tobacco for loss from 
their not being suitable, and (2) that the measure of his 
liability was the damage done to the tobacco by its 
moulding. 
| gone by D. Jones & Co. against Joseph S. Gerst 
to recover for loss occasioned by defendant fur- 
nishing to plaintiffs unsuitable boxes in which to pack 
tobacco manufactured by them. Plaintiffs recovered 
judgment for $1,602.36, and defendant obtained a writ 
of supersedeas. The opinion states the facts. 
E. E. Bouldin, for plaintiff in error. 
Ould & Carrington and Cabell & Peatross, for defend- 
ants in error. 


STapues, J. The plaintiffs in the court below were 
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manufacturers of tobacco in the town of Danville, 
and the defendant was at the same time engaged in 
the business of manufacturing boxes to press manu- 
factured tobacco. The defendant agreed to furnish 
plaintiffs for the year 1870, during the manufacturing 
season, as many boxes as the latter would need, at the 
price of sixty-five cents per box. In accordance with 
this arrangement, defendant furnished the plaintiffs 
all the boxes they needed in the year 1870. Plaintiffs 
pressed their manufactured tobacco in these boxes, 
and they shipped a large portion of it to their commis- 
sion merchants in Baltimore. Of the tobacco so 
shipped, one hundred and sixty-six half boxes, con- 
taining about ten thousand pounds, were moulded, in 
consequence of unseasoned timber having been used in 
making the boxes, and eight thousand pounds remain- 
ing in the factory were found on examination to be 
moulded from the same cause. The plaintiffs’ damage 
arising from the moulded tobacco is nine cents per 
pound. 

It is not claimed that the defendant expressly war- 
ranted the boxes, or that he knew they were not suited 
to the purposes for which they were ordered. The evi- 
dence shows, however, that the timber used in making 
the boxes for the plaintiffs had been unduly exposed to 
the weather, and there can be no doubt but that the 
defendant was apprised of the fact. It also appears 
that it was customary to rely on the manufacturer of 
boxes for the selection and use of proper box material 
and timber, and the manufacture of suitable boxes, 
and it is not customary for tobacco manufacturers to 
subject the boxes furnished them by box manu- 
facturers to any test to see whether they are made 
of thoroughly seasoned or dry timber, but they rely 
upon the box manufacturer to do this, and that it is 
his business to do so. 

Upon these facts two questions are presented: Is 
the defendant liable in damages to the plaintiff for the 
injury to the tobacco, and if so, what is the measure 
of recovery? In discussing these questions I shall 
consider the subject without reference to the alleged 
usage or custom proved as a part of the plaintiff's 
case. 

According to a well-known rule of the common law 
upon a sale of personal property there is no implied 
warranty as to its goodness or quality. 

The maxim “ caveat emptor’’ applies in the absence 
of fraud or express warranty. Several modifications 
of this rule have, however, been recognized by the 
courts, perhaps as well established as the rule itself. 
One of these is that upon an executory contract of 
sale, where goods are ordered for a particular use or 
purpose known to the seller, the latter impliedly un- 
dertakes they shall be reasonably fit for the use or 
purpose for which theyare intended. Such a case, ac- 
cording to the authorities, is plainly distinguishable 
from that of an executed sale of a specific chattel, 
selected by the purchaser, upon which no implied war- 
ranty arises. The distinction seems to be somewhat 
refined and technical at first view, but it is founded in 
sound reason, and is sustained by the authorities. 
Where the purchase is of a defined, ascertained article, 
the vendor performs his part of the contract by send- 
ing the article, and in the absence of fraud or some 
positive affirmation, amounting to a warranty, he is 
not liable for any defect in the quality. The pur- 
chaser, in selecting the particular article, relies upon 
his own judgment, and takes upon himself the risk of 
its answering his purposes. If he desires to secure 
himself against loss he ought to require an express 
warranty. In the absence of such warranty the rule 
of caveat emptor must govern. Where, however, the 
purchaser does not designate any specific article, but 
orders goods of a particular quality, or for a particular 
purpose, and that purpose is known to the seller, the 
presumption is, the purchaser relies upon the judg- 





ment of the seller, and the latter, by undertaking to 
furnish the goods, impliedly undertakes they shall be 
reasonably fit for the purpose for which they are in- 
tended, and he will be answerable for any defect in the 
material or in the construction by which the value is 
diminished. This rule applies with peculiar force 
where the seller is the manufacturer. 

Whether the seller would be held liable for a latent 
defect of which he is ignorant, and against which 
human skill could not provide, is a question which 
does not arise here and need not be answered. 

Numerous cases may be found in the books illustrat- 
ing these principles. It is only necessary, however, to 
refer to two or three of these bearing upon the ques- 
tion. One of these is Mason v. Chappell, 15 Gratt. 572. 
There it appeared that the defendant sold to the 
plaintiff one hundred and fifty barrels of an article 
manufactured by defendant, called ‘* Chappell’s Fer- 
tilizer,’’ to be used on plaintiff's land. The defendant 
recommended the fertilizer as a valuable manure, but 
there was no warranty and no allegation of fraud or 
deceit. The plaintiff, finding the alleged fertilizer 
unfit for use, brought his action for damages. This 
court held the action could not be maintained. The 
decision was placed upon the ground that the transac- 
tion was a sale of a specific ascertained article, upon 
which there was no implied warranty, and the seller 
could not be held answerable for a defect in the qual- 
ity in the absence of fraud or an express warranty. 
Judge Robertson, in delivering the opinion of the 
court, said: ‘‘If the plaintiff, relying on the defend- 
ant’s skill and judgment, had applied to him to fur- 
nish a manure which would produce the effect attrib- 
uted to ‘Chappell’s Fertilizer,’ without specifying 
what particular kind of manure he wanted, and the 
defendant had accordingly furnished an article which 
proved to be entirely worthless, there would be good 
ground for imputing an implied warranty. See, also, 
Chanter v. Hopkins, 4 M. & W. 399; Benjamin on 
Sales, § 657, and cases cited; Story on Sales, § 372; 
1 Smith's L. Cases. 

The case of Brown v. Edgington, 2 Man. & Gr. 27, is 
one of a contrary character. There the plaintiff being 
in want of a rope for the purpose of raising pipes of 
wine from his cellar, the defendant undertook to sup- 
ply a rope for the purpose, but furnished a defective 
one, and the plaintiff brought his action for the dam- 
age sustained by the breaking of the rope and the con- 
sequent loss of a cask of wine. It was held that the 
defendant was liable upon the implied warranty. And 
where copper sheathing was ordered for the purpose of 
sheathing a vessel, to be manufactured by the seller, 
and it proved to be worthless for any such purpose, it 
was held that as the seller knew the purposes to which 
it was to be applied, a warranty was implied on their 
part that it was fit for the purpose intended. Jones v. 
Bright, 5 Bing. 533; 3 Moore & P. 155; Story on Sales, 
376. 

One of the most recent and best considered decisions 
on this subject is that of Jones v. Just, Law R., 3Q. B. 
197, 37 L. J. 399. Mellor, J., in delivering the judg- 
ment, reviewed the decisions with great clearness and 
ability. Among other things, he said, where a manu- 
facturer or a dealer contracts to supply an article 
which he manufactures or produces, or in which he 
deals, to be applied to a particular purpose, so that the 
buyer necessarily trusts to the judgment or skill of 
the manufacturer or dealer, there is in that case an 
implied term of warranty that it shall be reasonably 
fit for the purpose to which it is to be applied. ln such 
case the buyer trusts to the manufacturer or dealer, 
and relies upon his judgment and not upon his own. 
See Benjamin on Sales, § 655, and numerous cases 
cited in notes. 

These principles are decisive of the case in hand. 
The transaction was not a sale of an existing chattel 
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selected by the plaintiffs, but an executory contract to 
mauufacture and deliver from time to time, as they 
might be needed, a number of tobacco boxes for a par- 
ticular purpose, known to the defendant. The defend- 
ant, in undertaking to furnish the boxes, impliedly 
they should be reasonably fit for that purpose. 
Had the plaintiffs gone to the defendant’s factory and 
themselves selected certain boxes such as they believed 
would answer their purposes it is very clear the de- 
fendant would not be liable, however worthless the 
boxes might be, because the plaintiffs in that case must 
have relied on their own skilland judgment exclus- 
ively. But the plaintiffs made no selection; they left 
that to the defendant; they relied upon his skill and 
judgment as a manufacturer to furnish an article 
suited to the business in which they were engaged. 

“Tf,” said Tindall, C. J., in Brown v. Edgington, 
“the purchaser relies upon the judgment of the seller, 
and informs him of the use to which the article is to be 
applied, the transaction carries with it an implied 
warranty that the thing furnished shall be fit and 
proper for the purpose for which it was designed.” 

It is no answer to say that here the defendant was 
ignorant of the defect in the boxes, and that he used 
every proper precaution to guard against it. 

Neither the ignorance of the seller nor the exercise 
of care and diligence on his part can exempt him from 
liability, when there is a warranty, whether it be ex- 
press orimplied. In Jones v. Bright, 5 Bing. 533, Best, 
C. J., said: “It is the duty of the courts in adminis- 
tering the law to lay down rules calculated to prevent 
fraud, to protect persons who are necessarily ignorant 
of the qualities of a commodity they purchase, and to 
make it the interest of manufacturers and those who 
sell, to furnish the best article that can be supplied. 
By providing proper materials a merchant may guard 
against defects in manufactured articles.” 

As a matter of fact the defendant did not exer- 
cise due care in the selection of his materials. The 
evidence shows that red oak and white oak timber 
was used in the manufacture of these boxes; that it 
was a long while exposed to the weather, and that red 
oak is very porous and will absorb much moisture 
when so exposed. These facts, [ think, show the de- 
fendant did not give proper attention to the prepara- 
tion of the timber for his boxes, and they fully explain 
the cause of the damage to the tobacco. 

It has been argued, however, that the plaintiffs were 
better judges of tobacco boxes than the defendant; 
that they had better opportunities of finding out the 
defect than he had, and they were grossly negligent 
in not examining the boxes. 

Now it is proved to be exceedingly difficult to de- 
tect moisture in timber after it is worked up into 
boxes. Suitable material is not obtained by merely 
inspecting the lumber—a very unsafe test in any case— 
but by properly seasoning and preparing it before it is 
converted into boxes. The defendant, as a manufac- 
turer, knows, or ought to know, what sort of material 
is suitable for his business, and if he in good faith can 
claim that the defect escaped his attention, with what 
propriety are the plaintiffs to be charged with negli- 
gence in failing to discover it? In cases like the pres- 
ent the question is not whether the purchaser has an 
opportunity of examining the article, but whether he 
has, in fact, examined it for himself, and whether the 
defect be one readily discoverable upon inspection. 
He is not bound to examine, for he has the right to 
rely upon the judgment of the seller, and to take it for 
granted the latter has furnished an article answering 
the terms of the contract. 4 Chitty on Contracts, 
§ 633; Story on Contracts, § 834; Ralgeo v. Miles, 11 
Ohio St. 54. In this case the plaintiffs clearly acted 
upon that presumption, and they are not chargeable 
with negligence in so doing. 





They have therefore a right of action against the de- 
fendant for the breach of warranty. The next ques- 
tion is as to the extent of their recovery. As already 
stated, the plaintiff's tobacco was damaged to the ex- 
tent of nine cents per pound by the mould resulting 
from the use of unseasoned timber in the boxes fur- 
nished by defendant, and upon this estimate the find- 
ing of the jury is based. It is insisted that the de- 
fendant cannot be held responsible for this damage, 
which is merely consequential; that the measure of 
his liability is simply the difference between the actual 
value of the boxes and what they would have been 
worth had they conformed to the warranty. 

Now it is easy to see that if this measure of recovery 
be adopted the plaintiffs are not entitled to any thing. 
For if we look merely to the value of the boxes with- 
out reference to the injury to the tobacco, the plaint- 
iffs have in fact sustained no loss. Had they purchased 
from the defendant a machine intended for a particular 
purpose which proved entirely worthless, no difficulty 
would occur in ascertaining the difference between a 
good and a bad machine, and fixing the loss accord- 
ingly. But here, apart from the injury to the tobacco, 
the plaintiffs have sustained no damage, because the 
boxes, as made, answered all the purposes intended as 
fully as if they had been constructed of the best ma- 
terial. 

It is not to be supposed that such a result was in the 
contemplation of the parties at the time they made 
the contract as the probable consequence of its breach. 

It is well settled that the plaintiff is entitled, as a 
general rule, to recover such damages as ure a natural 
and proximate result of the wrongful act of the de- 
fendant. Peshine v. Shepperson, 17 Gratt. 472, 485. 

Numerous cases hold that in an executory contract 
of sale to furnish an article for a particular use, if the 
article is not fit for such use, the purchaser is entitled 
to indemnity for the loss which the non-performance 
of the contract has occasioned him where the loss is 
the natural consequence of the breach complained of. 

Thus, in Brown v. Edgington, already cited, where 
the defendant sold the plaintiff a rope to be used in 
raising heavy weights, it was held that the plaintiff 
was entitled to recover the value of the rope and con- 
sequential damages for the loss of a cask of wine fall- 
ing and lost from a defect in the rope. 

The case of Borradaile v. Brunton, 8 Taunt. 535, was 
an action for a breach of warranty in the sale of a 
chain cable. Through a defect in the cable an anchor 
of the plaintiff, to which it was attached, was lost. It 
was held the plaintiff was entitled to recover the value 
as well of the lost anchor as of the cable. 

It is, however, useless to multiply citations in sup- 
port of this doctrine. The cases on the subject are 
very numerous and may be found in Field on Dam- 
ages, note to § 278; Benjamin on Sales, § 903, and notes; 
Smeed v. Ford, 102 Eng. C. Law R. 600; Passinger v. 
Thorburn, 34 N. Y., and the authorities there cited. 

These decisions, and the principles they announce, I 
think fully sustain the plaintiff's right to recover spe- 
cial damages for the injury to their tobacco as the nat- 
ural and proximate result of the defendant’s failure 
to comply with hiscontract. If the defendant did not 
intend to be bound by the rule of law which holds him 
to an implied warranty he ought so to have provided, 
and thus put the plaintiffs upon their guard. 

That rule (as was said by Park, J., in Jones v. Bright, 
5 Bing. 533), is of great importance, because it will 
teach manufacturers that they must not undersell 
each other by producing goods of inferior quality, 
and that the law will protect purchasers who are ne- 
cessarily ignorant of the commodity sold. 

(The court next consider points in pleading and ad- 
mission of evidence not of general importance.) 

Judgment affirmed. 
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CONDITIONS IN FIRE POLICIES AS TO 
EXPLOSIVE OILS. 
PENNSYLVANIA SUPREME COURT, NOVEMBER 
17, 1879. 


MeEARs Vv. HumBOLDT INSURANCE Co. 


fire policy contained this condition: “If the insured 
shall keep or have in any place or premises where this 
policy may apply, petroleum, naphtha, benzine, or keep, 
have or use camphene or spirit gas or any burning fluid 
or chemical oils, this policy shall be void,’’ Small quan- 
tities of benzine, not exceeding a gallon at atime, were 
taken on the premises and used in cleaning machinery 
and boilers, and there was about a gallon of carbon oil 
on the premises used for the same purpose and for 
lighting. Held, that the coudition in the policy was not 
violated. 
CTION brought by Henrietta Mears, guardian of 
Thomas Mears, a lunatic, against the defendant 
insurance company upon a fire insurance policy insur- 
ing a steam flouring mill and distillery. The defense 
was that there had been a violation of this condition 
contained in the policy. ‘It is a condition of this in- 
surance, that if the assured shall keep or have in any 
place or premises where this policy may apply, petro- 
leum, naphtha, benzine, benzole, gasoline, benzine-var- 
nish, or any product, in whole or in part, of either; or 
gunpowder, fireworks, nitro-glycerine, phosphorus, 
saltpetre, nitrate of soda; or keep, have or use cam- 
phene, spirit gas, or any burning fluid, or chemical 
oils, without written permission in this policy, then, 
and in every such case, this policy shall be void.” 
The alleged violation consisted in this: In a ware- 


house, about sixty feet from the insured buildings, a 
can containing about ten gallons of benzine had been 
placed. From this from time to time acan containing 


half a pint of benzine was filled and taken into the 
mill, where it was used in cleaning machinery, and 
when the boilers in the mill were cleaned about a gal- 
lon of the benzine was taken and used inside of each 
boiler, but the scraps of rust, etc., which were cleaned 
out were immediately taken away. About a gallon of 
carbon oil was kept ina barrel in the boiler-room of 
the insured building, which was used in a small miners’ 
lamp that was carried about the premises for lighting, 
and also to clean machinery. About three weeks after 
the boiler had been cleaned on one occasion a fire took 
place, destroying the insured premises. The jury be- 
low found for defendant under the instruction of the 
court and plaintiffs took a writ of error. Other neces- 
sary facts appear in the opinion. 


Weir & Gibson and J. Dunbar, for plaintiff. 
M. W. Acheson and S. C. Schoyer, for defendant. 


Paxson, J. The first assignment of error relates to 
the use of benzine upon the insured premises. It was 
contended that the court erred in instructing the jury 
in answer to the defendant’s second point, that if 
Mears, the assured, purchased from eight to ten gal- 
lons of benzine, and used nearly the whole of it in 
cleaning the engine, boilers and machinery of the dis- 
tillery, and such use extended over a period of about 
two weeks, there was a violation of one of the condi- 
tions of the policy in suit and avoidsthe same. The 
condition in the policy referred to is as follows: ‘Or 
if the assured shall keep or have in any place or prem- 
ises where this policy may apply, petroleum, naphtha, 
benzine, benzole, gasoline, benzine-varnish, or any 
product in whole or in part of either; or gunpowder, 
fireworks, nitro-glycerine, phosphorus, saltpetre, ni- 
trate of soda; or keep, have or use camphene, spirit 
gas, or any burning fluid or chemical oils, without 
written permission in this policy, then, and in every 
such case, this policy shall be void.” 

It will be observed that in the first portion of this 


condition the provision is that the assured shall not 
‘keep or have”’ any of the enumerated articles upon 
the insured premises, while in the latter portion the 
“use” of certain other articles is prohibited in addi- 
tion to the restriction contained in the first. The 
words “keep or have,” as applied to the articles first 
enumerated, evidently were intended to prevent a 
storage of the prohibited articles upon the premises, 
either permanently or habitually. While the words 
are used inthe disjunctive they are evidently synony- 
mous and signify to retain in possession. It would be 
straining a point to say that bringing a prohibited arti- 
cle upon the premises upon a single occasion and for 
the sole purpose of cleaning the machinery was keep- 
ing or having it there within the meaning of the policy. 
The evidence shows, ard it is not denied, that the can 
of benzine used for the purpose above stated was not 
kept on the insured premises during the period of its 
use, but was stored in a bonded warehouse fifty or 
sixty feet distant. The witness, William Jacobs, who 
cleaned the machinery, got it from the warehouse 
from time to time as he needed it. The assured did 
not keep or have benzine upon the insured premises 
within any reasonable view of the meaning of the pol- 
icy. But it is said he used it there, and that this 
avoids the policy. The use of benzine is not prohibited 
in terms. If prohibited at all, it must be because 
benzine comes within the description of burning fluid 
or chemical oils. We must ascertain the meaning of 
these general words, used in the latter portion of the 
condition of the policy, by referring to the preceding 
special words. Under this construction the words 
“burning fluids or chemical oils’? must be held to 
mean only such burning fluids and chemical oils as are 
in their nature like camphene or spirit gas. 

This was the construction placed upon the identical 
words in Wheeler v. American Central Ins. Co., decided 
by the St. Louis Court of Appeals, in March, 1879, and 
reported in the Western Insurance Review, vol. 12, p. 
252. The same rule is laid down in Woods v. North 
Western Ins. Co.,46 N. Y. 421; Morsev. Buffalo Fire 
and Marine Ins. Co., 30 Wis. 534, and Wills v. Hanover 
and Germania Fire Ins. Co., The Reporter, vol. 8, p. 343. 

There was no proof that benzine was of like na- 
ture with camphene or spirit gus. It is not a matter 
of which the court will take judicial notice. It isa 
question of fact to be found by a jury upon evidence. 
See Wood v. North Western Ins. Co. and Morse v. Buf- 
falo Co., supra. We are not disposed to give the word 
‘use’ in this policy the narrow construction claimed 
for it. It must have a reasonable interpretation, such 
as was probably contemplated by the parties at the 
time the contract was entered into. Nearly every pol- 
icy of insurance issued at the present time contains 
this condition or a similar one; what is intended to be 
prohibited is the habitual use of such articles, not 
their exceptional use upon some emergency. The 
strict rule claimed by the defendants would prevent 
the assured from painting his house or cleaning his 
furniture, as it would be difficult to do either without 
using some of the prohibited articles. If the com- 
pany intended the condition to cover such exceptional 
uses, it ought to have been plainly expressed and prob- 
ably would have been. That any one would knowingly 
accept a policy with such a clause is not probable. We 
are not without abundant authority upon this point. 
See Dobson v. Satheby, 1M. & M. 90; Shaw v. Robberd, 
6 A. & E. 75; Grant v. Howard Ins. Co., 5 Hill, 10; 
Van Valkenberg v. Ins. Co., 70 N.Y. 605; Franklin Ins. 
Co. v. Chicago Ice Co., 36 Md. 102; Raffertg v. Ins. Co., 
29 Me. 97; Neil v. Buffalo Fire Ins. Co., 3 Comst. 122. 

The case of the Birmingham Fire Ins. Co. v. Kroegher, 
2Nor. 64, cited by defendants, does not apply. In that 
case the assured kept a barrel of petroleum for sale on 
the premises covered by the policy. As bearing upon 





this point it is proper to observe that permission to 
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make repairs was indorsed upon the policy. While no 
point was apparently made of this iu the court below, 
and we would not, therefore, reverse for this reason, 
the fact is entitled to weight in considering this ques- 
tion. The permission to repair the machinery carried 
with it the right to use such means as might be neces- 
sary for that purpose. 

The second assignment also refers to keeping ben- 
zine upon the premises, and is covered by what has 
already been said. The remaining assiguments relate 
to the use of carbon oil. It was proved that a small 
quantity bad been used at the same time as the ben- 
zine in cleaning the machinery. It is sufficient to say 
that carbon oil is not among the prohibited articles. 
It is not named in the condition. If it was of the 
same nature as camphene and spirit gas, or other enu- 
merated articles, it was not shown to be so, and the 
court cannot take judicial notice of it. This princi- 
ple has already been sufficiently referred to. All of 
the assignments of error are sustained. 

Judgment reversed, and a venire facias de novo 
awarded. 

—_——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

CRIMINAL LAW — PERJURY — PLEADING—AVERRING 
AUTHORITY OF TRIBUNAL -- EVIDENCE — DECLARA- 
TIONS AS PART OF RES GESTZ.— Au indictment for 
perjury described the officer before whom the alleged 
false oath was made as ‘‘ being a referee duly and 
legally appointed in the action by the Hon. J. 8. L., 
one of the justices of the Supreme Court, by an order 
duly made in said action, at the chambers of said jus- 
tice; said V. was appointed as referee to take proof of 
all the material facts, and being then and there duly 
authorized and qualified to execute the duties of the 
office of referee, and then and there being duly em- 
powered and authorized to administer oaths in that 
behalf, and duly empowered to administer such oath.”’ 
Held, sufficient as alleging that the referee was law- 
fully authorized to administer the oath. As the judge 
had a right to hold a Special Term at his chambers, 
and the appointment was avowed to be lawfully made, 
the legitimate inference is that it was made at Special 
Term. People v. Powers, 6 N. Y. 50; People v. 
Golden, 3 Park. Cr. 330. It is not necessary even in an 
indictment for perjury, committed before an inferior 
court, to set out all the facts to show authority of such 
court of limited jurisdiction, and it is sufficient to 
aver that it had sufficient and competent authority to 
administer the oath. Reg. v. Lawler, 6 Cox’s C. C. 187; 
Lavery v. The Queen, 5 id. 269. Much less is so great a 
degree of exactness required where the averment re- 
lates to a court of general jurisdiction. The case 
differs from Geston v. People, 4 Lans. 487, where the 
referee was appointed by a court having no legal exist- 
ence. (2) It was objected that the order of reference 
not having been actually entered the referee had no 
jurisdiction to administer an oath. Held, not a valid 
objection. If the court actually made the order it was 
enough. People v. Central City Bank, 53 Barb. 412; 
Wheeler v. Falconer, 7 Rob. 45. (3) A testator took 
from among his private papers one in appearance like 
asheet of foolscap writing paper, folded in law form, 
to which a seal was attached, opened it, apparently 
read it for some fifteen minutes, then folded it up and 
put it in the stove whereit was burned. At the time he 
said that it was his will, stated what provisions it con- 
tained, and gave as a reason for destroying it thata 
son had not done as he agreed to. There was proof 
that the testator had made a will with the provisions 
in question, and that no will was found after his death. 
Held, that the declarations made by testator were ad- 
missible as part of the res gesie to establish the de- 
struction of the will. People v. Davis, 56 N. Y. 102; 





Waterman v. Whitney, 11 id. 157; Swift v. Mass. Mut. 
Ins. Co., 63 id. 190; Hunter v. State, 40 N. J. L. 495; 
Antangua Co. v. Davis, 32 Ala. 703; Pitts v. Burrows, 
6 ida.733; State v. Howard, 82 Vt. 380; Reg. v. Ed- 
wards, 12 Cox’sC. C. 230. But declarations by testator 
made afterward were iucompetent. Judgment 
affirmed. Eighmy, pluintiff in error, v. People. Opin- 
ion by Miller, J. 

[Decided Jan. 13, 1880.] 


EVIDENCE — ADMISSIONS OF ADMINISTRATOR, WHEN 
COMPETENT AND WHEN NOT. — (1) Admissions by a sole 
administrator while engaged in the performance of 
some act relating to his estate, the act being one that 
calls for and makes the admission pertinent, and the 
admission accompanies such act so as to constitute a 
part of the res geste, are competent to bind the estate. 
But a loose declaration to a third party, who hasno in- 
terest or connection with the estate, or the subject- 
matter entirely distinct from the discharge of the official 
functions of the administrator and in no way relating to 
the estate can have no such effect. It is held in the deci- 
sions of the courts of this State that the declarations 
of an administrator or executor cannot be received as 
evidence against either his executor or as against the 
heirs or devisees. Harmon v. Huntley, 4 Cow. 493; 
McIntire v. Morris, 14 Wend. 90; Cayuga Co. Bank v. 
Bennett, 5 Hill, 236; Lane v. Doty, 4 Barb. 530; El- 
wood v. Diefendorf, 5 id. 398. The cases relate to the 
admissions of a co-executor, and the precise question 
in this case has not been before decided. (2) Under 
the provision of Code, § 829, that ‘‘upon the trial of 
an action a party or a person interested in the event 
shall not be examined as a witness in his own behalf or 
interest against the executor,’’ etc., a maker of a note 
upon which action was brought by an executor who 
had not interposed an answer; held, incompetent to 
testify on the trial of the action against the surety as 
to a personal transaction with deceased. He was in- 
terested in avoiding judgment against the surety, 
which would entitle such surety to prosecute and ob- 
tain a judgment against the witness. Hobart v. 
Hobart, 62 N. Y. 80, is not in point. Judgment re- 
versed and new trial granted. Church, administrator, 
appellant, v. Howard et al. Opinion by Miller, J. 
(Decided Jan. 13, 1880.] 


PRACTICE—APPEAL—DISCRETIONARY ORDER—ORDER 
ALLOWING SUPPLEMENTARY COMPLAINT.— In an ac- 
tion for libel after the case had been on the calendar 
several times ready for trial, plaintiff obtained from 
the Special Term an ex parte order, allowing him to 
serve a supplementaj complaint. A motion by de- 
fendant to vacate that order was denied by the Special 
Term, but that order, on appeal to the General Term, 
was reversed and the ex parte order vacated. Held, 
that the order of the General Term was sustainable on 
two grounds: First, notwithstanding the manda- 
tory language of Code, § 544, the allowance of a sup- 
plementary complaint on the facts appearing was in 
the discretion of the court, which could be reviewed by 
the General Term but not by this court. Spear v. 
Mayor, etc., 72 N. Y. 442. Second, a supplementary 
complaint should not be allowed upon an ex parte ap- 
plication. Both parties should be heard, and to that 
end the application should be upon notice. Holyoke 
v. Adams, 59 N. Y. 233. Judgmentaffirmed. Fleisch- 
mann, appellant, v. Bennett. Opinion by Earl, J. 
[Decided Jan. 20, 1880.] 


SPECIAL PROCEEDINGS — SALE OF INFANT’S REAL 
ESTATE — CONCEALED WILL — LIMITATION — TITLE. — 
In 1841 defendant’s grantor, S., acquired title to real 
estate by sale, under proceedings to sell real estate of 
infants as the property of the infant children of J., 
who had died in 1836. The purchase was made fora 
valuable consideration, in good faith, by S., under a 
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belief that no will of J. existed, and S. had no notice 
or knowledge of a will. J. did leave a will, wherein hé 
devised said real estate to his widow for life, and to 
plaintiffs, his children after the death of their mgher. 
The will was in possession of the widow, after thé@death 
of J., until 1841, when it was taken from her possession 
by one of the plaintiffs, who kept it concealed about his 
person until 1855, when it was presented for probate. 
One of plaintiffs became of age in 1844 and the other in 
1847. Held, that under the provision of the statute 
(1 R. S. 749, § 3), that “‘ the title of a purchaser in good 
faith and for a valuable consideration from the heir at 
law of any person who shall have died seized of real 
estate, shall not be defeated or impaired by virtue of 
any devise made by such person, of the real estate so 
purchased, unless the will or codicil containing such 
devise shall have been duly proved as a will of real es- 
tate, and recorded in the office of the surrogate having 
jurisdiction, etc., within four years after the death of 
the testator.’”’ S. and his grantees acquired a good 
title to the real estate in question as against plaintiffs, 
and this was not affected by the exceptions contained 
in the statute in case of infant devisees, and in case 
of the concealment of the will by the heir of the tes- 
tator, which enacts that the limitation shall not com- 
mence until after the expiration of one year from the 
time when the disability of infancy ceases, or when 
the will shall have been delivered to the devisee or to 
the surrogate. The limitation of infancy ceased as to 
the youngest of both plaintiffs in 1852, and the con- 
cealment of the will by one of the devisees was not a 
concealment within the statute, but that of a will 
which was stolen from the proper custodian. Harris 
v. Harris, 26 N. Y. 433; Schultz v. Schultz, 35 id. 653. 
Judgment affirmed. Cole and ano., appellants, v. 
Gourlay. Opinion by Miller, J. 

[Decided Jan. 13, 1880.] 


UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1879. 


CONTRACT — BY LETTER — MINDS OF PARTIES MUST 
MEET—CHANGE OF FIRM, WHEN IT ANNULS CONTRACT. 
(1) A firm in Chicago wrote to a bank in Quincy which 
was cashing drafts on them by their agent, one Mel- 
son: ‘‘Hereafter we will pay drafts only on consign- 
ments. We cannot advance money a week in actual ad- 
vance of shipment. The stock must be in transit so as to 
meet draft same day or the day after presented to us. 
This letter will cancel all previous arrangement of let- 
ters of credit in reference to G. W. Melson. Please 
acknowledge receipt of this, and oblige—.” The 
bank replied by its cashier: ‘‘ Your favor received. I 
note what you say. We have never knowingly ad- 
vanced any money to Melson on stock to come in. 
Have always supposed it was in transit; have always 
taken his word. After this we shall require ship’g 
bill.” The firm did not reply to this letter. Held, 
that the firm did not accept the terms of the bank and 
could not rely on its promise in the reply sent by it as 
a contract for the firm’s protection and benefit to not 
advance money on drafts without a shipping bill. To 
give it that effect, early and explicit notice to the 
bank was necessary. Adams v. Jones, 12 Pet. 213; 
McCollum v. Cushing, 32 Ark. 543; White v. Corlies, 4 
N. Y. 468; Story’s Con., § 1130. Consequently where 
the bank cashed drafts of Melson which were accepted 
and paid by the firm, held, that the firm could not re- 
cover back from the bank the amount paid, even 
though the drafts were cashed by the bank without 
the presentment of shipping bills, and there was no 
stock in transit against which they were drawn. 
Where there is misunderstanding as to the terms of 
a contract, neither party is liable in law or equity. 





Baldwin v. Middleburger, 2 Hall, 176; Coles v. Brown, 
10 Pai. 526; Utley v. Donaldson, 94 U. 8, 48. Wherea 
contract is a unit, and left uncertain in one particu- 
lar, the whole will be regarded as only inchoate, be- 
cause the parties have not been ad idem, and therefore 
neitheris bound. Appleby v. Johnson, L. R., 9C. P. 
158. A proposal to accept or acceptance upon terms 
varying from those offered is a rejection of the offer. 
Baker v. Johnson County, 37 Iowa, 189; Jennings v. 
Mount Hope Iron Co., 53 Me. 20; Chicago and Great 
E. R. Co. v. Dane, 43 N. Y. 240; Suydam v. Clark, 2 
Sandf. Superior, 133. (2) After the letters were writ- 
ten the firm increased its members, two new partners 
being taken in without the knowledge of the bank. 
Held, that if the letter did constitute a contract with 
the firm as it was when they were written, it did not 
with the new firm. There was no privity between the 
bank and the new firm. A new party could no more 
be imported into the contract and imposed upon the 
bank without its consent than a change could be made 
in like manner in the other pre-existing stipulations. 
The bank might have been willing to contract with 
the firm as it was originally, but not as it was subse- 
quently. Without its assent a thing was wanting 
which was indispensable to the continuity of the con- 
tract. Barnes v. Barron, 61 N. Y.39; Grant v. Naylor, 
4 Cr. 224; Bleeker v. Hyde,3 McLean, 279; Taylor v. 
Wetmore, 10 Ohio, 490; Taylor v. McClung, 2 Houst. 
(Del.) 24; Hunt v. Smith, 17 Wend. 149; Cremer v. 
Higginson, 1 Mason, 323; Russel v. Perkins, id. 368. 
Judgment of U. S. Cire. Ct., S. D. Illinois. First Na- 
tional Bank of Quincy, plaintiff in error, v. Hale et al. 
Opinion by Swayne, J. 

REMOVAL OF CAUSE — APPEAL— WHEN CAUSE NOT 
REMOVABLE—CITIZENSHIP OF PARTIES—CROSS-BILL.— 
In an action in equity by the city of Chicago against 
Taylor, a trustee under a trust deed, and Gage, who 
executed such deed, to compel a sale thereunder in the 
courts of Illinois, all the parties were citizens of IIli- 
nois. Ayers, a citizen of Alabama,pending the action, 
obtained a judgment against Gage, and thereafter filed 
a petition that he might be made a party defendant in 
the action. This being granted he filed an answer set- 
ting up want of consideration for the trust deed, and 
that there was a small amount due if valid, and enough 
would be left after its payment to satisfy his judg- 
ment. He also filed a cross-bill in the nature of a 
creditor’s bill to subject the trust property to pay his 
judgment, alleging therein that there was nothing due 
from Gage to the city. At the same time he filed a 
petition and bond for the removal of the suit to the 
Circuit Court of the United States, alleging for cause 
that he was a citizen of the State of Alabama, and all 
the other parties were citizens of Illinois; ‘‘ that in 
the said original bill there is a controversy which is 
wholly between the said complainants and your peti- 
tioner, and which can be fully determined as between 
them ;” and that as to the cross-bill, “‘ the controversy 
therein is wholly between citizens of different States.” 
The State court ordered the cause transferred, and 
Ayers filed a transcript of the record in the Circuit 
Court, and had the suit docketed there. Afterward 
the parties appeared, and on motion of the city the 
cause was remandéd to the State court. Held, (1) that 
an appeal would lie from the order remanding to this 
court under section 5 of the act of 1875; and (2) that 
the suit was not removable to the Federal court. 
Meyer v. Delaware, etc., Co., 21 Alb. L. J. 16. The 
original bill and cross-bill constitute one suit. Ayers 
v. Carver, 17 How. 591; Ea parte Railroad Co., 95 U. 
S. 225. A cross-bill, too, must grow out of the original 
suit. It cannot bring in new and distinct matters. It 
is ‘‘a proceeding to procure a complete determination 
of a matter already in litigation.’’ 2 Dan. Ch. Pr. 1549, 
and note 2. Ayers was permitted to make himself a 
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party because he claimed to have acquired a lien on 
the trust property pending the suit. He was allowed 
to take part in a controversy then existing between 
Gage and the city. He has no dispute with Gage; 
neither has he any separately with the city. The most 
that can be said is that he and Gage have a contro- 
versy with the city as to its lien on the property, and 
that Gage, who is on the same side of that controversy 
with him, is a citizen of the same State with the city. 
Order U. 8. Cire. Ct., N. D. Illinois, affirmed. Ayers, 
appellant, v. City of Chicago etal. Opinion by Waite, 
C. J. 

STATUTORY CONSTRUCTION — REVISED STATUTES OF 
1873 GOVERN — IN DOUBT ORIGINAL STATUTE MAY BE 
REFERRED TO — PENSIONERS AND SOLDIERS’ HOME.— 
The Revised Statutes of the United States must be 
treated as a legislative declaration by Congress of the 
statute law on the subjects which they embrace on the 
first day of December, eighteen hundred and seventy- 
three; and when the meaning is plain the courts can- 
not look to the statutes which have been revised to 
see if Congress erred in that revision. But when it 
becomes necessary to construe language used in the 
Revision which leaves a substantial doubt of its mean- 
ing, the original statutes may be resorted to for ascer- 
taining that meaning. The language used in section 
4820 of the Revision admits of no other reasonable con- 
struction than that only invalid pensioners who had 
not contributed to the fund of the Soldiers’ Home were 
bound to surrender to it their pensions while receiving 
its benefits, and there is no occasion, therefore, to look 
at the law as it existed before therevision. Judgment 
of Court of Claims affirmed. United States, appellant, 
v. Bowen. Opinion by Miller, J. 


MARYLAND COURT OF APPEALS AB- 
STRACT.* 


HIGHWAYS— DUTY OF HIGHWAY AUTHORITIES TO 
KEEP SAFE PRIMARY, AND NOT RELIEVED BY IMPOSI- 
TION OF DUTY ON PRIVATE CORPORATION.—In an ac- 
tion for injury sustained by plaintiff in crossing a de- 
fective highway bridge against the county commis- 
sioners, it appeared that the bridge crossed a canal be- 
longing to the C. & O. Company, and that it was the 
duty of the company to keep the bridge in repair. 
Held, that the bridge was a county bridge, under the 
charge and control of the county commissioners, and 
one which in discharge of their duty to the public they 
were bound to keep in repair if the company neglected 
its duty in that respect; that the obligation of the 
county commissioners to the public was primary and 
unqualified, and the fact that the company was bound 
to repair did not absolve them from their primary duty 
to the public, nor was their liability affected by the 
fact that this action could have been brought against 
the company. Gibson’s Case, 36 Md. 229; Duckett’s 
Case, 20 id. 468. In State v. Gorham, 37 Me. 451, it is 
said: ‘*‘Towns have the general supervision of high- 
ways. By holding them primarily responsible, a very 
much more convenient and certain remedy is afforded 
the public than could be had against private individ- 
uals or corporations. Against towns the remedy is 
simple, speedy and certain; against other corpora- 
tions or individuals there would be uncertainty as to 
the existence of the liability, and in many instances 
still greater uncertainty as to the pecuniary responsi- 
bilities of the parties.’’ The same doctrine is adopted 
in Willard v. Newbury, 22 Vt., and in Betty v. Dux- 
bury, 24 id. 155, where it is said that the traveller “is 
not bound to inquire by what authority obstructions 
are put upon the highway. But towns, after having 
reasonable notice of the existence of obstructions in 





*To appear in 49 Maryland reports. 





their highways, are bound to remove them or make 
safe by-ways to pass round them, in order to exoner- 
ate themselves from liability to those who bave occa- 
sion to travel. There is in law no necessary privity 
between the traveller and any one but the towns, as to 
the sufficiency of the highways.” See, also, Watson 
v. Tripp, 11 R. I. 98; City of Philadelphia v. Weller, 4 
Brewst. 24; City of Lowell v. Proprietors of Locks, 
etc., 104 Mass. 23; Proprietors of Locks, ete., v. 
Lowell Horse R. Co., 109 id. 224. Eylerv. County 
Commissioners of Allegany. Opinion by Miller, J. 


MUNICIPAL CORPORATION — POWER TO REGULATE 
THE USE OF STEAM ENGINES IN CITY MUST BE EXER- 
CISED REASONABLY — COURT MAY RESTRAIN UNREA- 
SONABLE EXERCISE — STEAM ENGINE NOT A NUISANCE. 
—The common council of Baltimore, by ordinance, 
forbade any person to erect or maintain any steam en- 
gines or boiler without authority from the mayor, and 
authorized the mayor, upon six months’ notice, to re- 
voke any permit to use or maintain a steam engine or 
boiler, and that thereupon the same should be re- 
moved under a heavy penalty for failure to remove it. 
In an action to restrain the prosecution of a suit for 
the penalty by one maintaining a steam engine, after 
notice to remove the same by the mayor, held, Ist. 
That a stationary steam engine is not in itself a nui- 
sance even if erected and used in the midst of a popu- 
lous city, unless it interferes with the safety or con- 
venience of the public in the use of the streets. That 
its liability to explode, and its use in a business in 
which combustible materials are necessarily brought 
into dangerous proximity to the fire in the boiler, 
thereby subjecting buildings and merchandise in that 
vicinity to increased danger from fire, do not make it 
anuisance. That while the legislature has conferred 
on the municipal authorities power to legislate upon 
the subject of the necessity of which legislation such 
authorities were the exclusive judges, and while the 
selection of the means and manner of enforcing such 
legislation is committed to their sound discretion, such 
discretion however is within judicial control; for there 
may be a case in which an ordinance, passed under a 
grant of power like this, is so clearly unreasonable, so 
arbitrary, oppressive or partial, as to raise the pre- 
sumption that the legislature never intended to confer 
the power to pass it, and to justify the courts in inter- 
posing and setting it aside asa plain abuse of author- 
ity. Held, also, that the ordinance in question did not 
prescribe regulations for their construction, location 
or use, but committed to the unrestrained will of a 
single public officer a power over the use of steam 
within the limits of Baltimore city, practically abso- 
lute, so that he might prohibit its use altogether, and 
that an ordinance which clothes a single individual 
with such power, the exercise of which may proceed 
from enmity or prejudice, from partisan zeal or ani- 
mosity, from favoritism and other improper influences 
and motives, easy of concealment and difficult to be 
detected and exposed, hardly falls within the domain 
of law, and is void and inoperative. Held, further, that 
where a municipal corporation is seeking to enforce an 
ordinance which is void, a court of equity has jurisdic- 
tion, at the suit of any person who is injuriously 
affected thereby, to stay its execution by injunction. 
Mayor of Baltimore v. Radecke. Opinion by Miller, 
J. 


STATUTE OF FRAUDS— FALSE REPRESENTATIONS IN- 
DUCING PURCHASE OF REAL ESTATE NEED NOT BE IN 
WRITING TO GIVE ACTION.— The fourth section of the 
statute of frauds refers by its terms and meaning to 
contracts for the sale of lands, etc., or any interest in 
or concerning them, and not to collateral or independ- 
ent undertakings outside of such contract. Accordingly 
where it was claimed that the purchaser at a sale of 
lands was induced to purchase by false representation 
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of the agent making the sale, that possession of the 
property would be given within three monthgof the 
sale. Held, that the representation need be in 
writing, and if fraudulent, the agent angprincipal, if 
authorizing the representation to be e, would both 
be answerable. It was but the assertion of the agent 
at the time of the contract for the sale of the land, in 
relation to a different proposition, and formed no in- 
tegral part of the contract, and its non-performance 
would not necessarily break up the contract for the 
sule of the land, unless it might so operate by reason 
of any fraud connected with the sale, which would 
stand on different ground. If the representation were 
made fraudulently to induce the purchaser to bid for the 
property, and he was induced thereby to buy the same 
and sustained damage, he would be entitled to recover 
for the tort, fraud or deceit. Besides, the fraud would 
constitute ground for the court of equity to refuse to 
ratify the sale. Lamm v. Port Deposit Homestead As- 
sociation. Opinion by Stewart, J. 


eiamicepippcmens 
NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 


DOMICILE — QUESTION OF FACT— INTENTION AND 
RESIDENCE MUST COINCIDE.—The question of domicile 
is one of fact depending on the residence and inten- 
tion of the party, and is to be determined on the evi- 
dence at the trial of a case depending upon that issue. 
The place of one’s domicile is the place of his home. 
Phil. Law of Dom. 11. In the ordinary acceptation, it 
is where he lives and has his home. Story’s Confl. of 
L. 41. It is the place in which, both in fact and in- 
tent, the home of a person is established, without any 
existing purpose of mind to return to a former home. 
It is the place where the fact and the intent, combin- 


ing with one another, gravitate to and center in as the 


home. 2 Bishop’s Mar. and Div. 118. To acquire a 


domicile, residence and the intention to make it the. 


home must concur. Once acquired, actual residence is 
not indispensable for its retention; it may be retained 
by an intention not to change it. Hart v. Lindsey, 17 
N. H. 235; Leach v. Pillsbury, 15 id. 138. An ex- 
isting domicile 1s not changed or lost by a departure 
from it for a temporary purpose, or with an intention 
of returning. Bump v. Smith, 11 N. H. 48. Foss v. 
Foss. Opinion by Allen, J. 


LICENSE— OF PRIVILEGE SO FAR AS UNEXECUTED 
REVOCABLE. — A parol license of a privilege to be ex- 
ecuted upon land of the licenser is revocable so far as 
it remains unexecuted, or so far as any future enjoy- 
ment of the easement is concerned. Otherwise such 
parol license would acquire the force of a conveyance 
of a permanent character in real estate. Marston v. 
Gale, 24 N. H. 176; Cowles v. Kidder, 24 id. 364; 
Houston v. Laffee, 46 id. 505; 1 Wash. on Real Prop. 
*400, et seq. The doctrine that such a license cannot 
be revoked without first reimbursing the money ex- 
pended, or doing what is equivalent to restoring the 
licensee in statu quo, as held in Woodbury v. Parshley, 
7 N. H. 287, was overruled in Houston v. Laffee; and 
the doctrine of the latter case must be regarded as the 
settled law of this State. See, also, Morse v. Cope- 
land, 2 Gray, 302; 3 Kent’s Com. (12th ed.) #452) n. 1. 
Batchelder v. Hibbard. Opinion by Smith, J. ‘ 

NEGLIGENCE— TRAVELLING IN DARK NIGHT ON 
HIGHWAY WITHOUT LIGHT NOT PRESUMPTIVELY. — 
Whether travelling in the night without a light, when 
the highway is wholly obscured by darkness, is want 
of ordinary care, is for the jury to determine in con- 
nection with all the circumstances of the case. Trav- 
elling at such a time onthe highway by one who is 
blind, or whose vision is affected, is not negligence. 





*To appear in 58 New Hampshire Reports. 





Palmer v. Portsmouth, 43 N. H. 265; Woodman vy. 
Nottingham, 49 id. 387; Norris v. Litchfield, 35 id. 271; 
Stack v. Portsmouth, 52 id. 221; Sleeper v. Sandown, 
52 id. 244; State v. Railroad, id. 528. Daniels v. 
Lebanon. Opinion by Smith, J. 


RECORDING ACT—ONE PAYING FIRST MORTGAGE 
WHICH IS DISCHARGED OF RECORD OBTAINS NO PRIOR- 
ITY UNDER. — A mortgage, paid and discharged with 
money borrowed of athird party upon the promise of 
a first mortgage as security for the loan, the discharge 
being recorded, and the lender, having no actual notice 
of a recorded second mortgage, will not be upheld 
against the holders of the second mortgage, who have 
received it in good faith with notice of the discharge 
of the prior mortgage, and without notice of the 
agreement under which the money with which it was 
paid was borrowed. The holder of a mortgage given 
to secure the money borrowed to discharge the prior 
of two existing mortgages cannot recover the land as 
against the second mortgagee. Holt v. Baker. Opin- 
ion by Allen, J. 


WARRANTY — OF HORSE — CORNS NOT UNSOUNDNESS 
AS MATTER OF LAw.— Whether corns in a horse’s 
feet constitute unsoundness is a question of fact, to 
be determined upon the evidence and the general legal 
definition of unsoundness. The court cannot take 
judicial notice of the fact (if it be a fact) that corns 
are never so serious as to amount to unsoundness. 
The law gives a general definition of unsoundness, and 
leaves it to the trier 6f the facts to find whether the 
infirmity of corns, in a particular case, is within the 
legal definition of unsounduess — whether that defect 
materially diminishes the value of the horse and his 
ability to perform service. Such a diminution of 
value and ability is an unsoundness, although it be 
temporary and curable. Kiddell v. Burnard, 9 M. & 
W. 668; Roberts v. Jenkins, 21 N. H. 116, 119, 120. 
Alexander v. Dutton. Opinion by Allen, J. 

—__ > - —. 


FINANCIAL LAW. 

CORPORATE STOCK — TRANSFER OF, IN ABSENCE OF 
STATUTE NEED NOT BE ON CORPORATE BOOKS.— Where 
there is no legislative regulation as to the mode of 
transferring title to stock in acorporation, none either 
by general law or in the charter, the method of trans- 
fer must be determined on general principles of law, 
based on sound reason and public poligy. Under those 
circumstances the holder of stock y transfer the 
same by assignment of the certificate, and no transfer 
on the books of the company or notice to it is neces- 
sary, and the transferee takes title against all, whether 
the tranfer is absolute or for the purpose of collateral 
security. It has been correctly said by the Supreme 
Court of Indiana, in a well-considered case, that 
“‘stock in a corporation, held by an indi¥idual, is his 
own private property, which he may sell or dispose of 
as he sees proper, and over which neither the corpora- 
tion nor its officers have any control. It is the subject 
of daily commerce, and is bought and sold in the mar- 
ket like any other marketable commodity’’ Commis- 
sioners._v. Reynold§ 13 Am. Law Reg. 380. See also 
an elaborate review of the authorities in Johnson, 
Rec., v. Loflin, Thomp. Nat. Bk. Cas. 331. Tennessee 
Sup. Ct., Sept. Term, 1879. Cornick v. Richards. 
Opinion by Freeman, J.; McFarland and Cooper, JJ., 
dissent. 

NEGOTIABLE INSTRUMENT—WHAT IS NOT A CHECK— 
OMISSION OF NAME OF PAYEE.—An instrument read- 
ing as, ‘$200. St. Paul, Minn., January 22, 1879. Daw- 
son & Co., Bankers. Pay to the order of, on sight, 
$200 in current funds. E. Lytle.” Held, not to con- 
stitute a check. A check must name or indicate a 
payee. Cheeks drawn payable to an impersonal payee 
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to *‘ bills payable,” or order, or to a number or order, 
are held to be payable to bearer, on the ground that 
the use of the words “‘ or order”’ indicate an intention 
that the paper shall be negotiable; and the mention of 
an impersonal payee, rendering an indorsement by the 
payee impossible, indicates an intention that it shall 
ba negotiable without indorsement; that is, that it 
shall be payable to bearer. So when a bill, note or 
check is made payable to a blank or order and actually 
delivered to take effect as commercial paper, the per- 
son to whom delivered may insert his name ijn the 
blank space as payee, and a bona fide holder may then 
recover on it. This case differs essentially from the 
one at bar. In the latter case the person to whom de- 
livered is presumed, in favor of a bona fide holder, to 
have had authority to insert a name as payee. In the 
former cases the instrument is, when it passes from the 
hands of the maker, complete, in just the form the 
parties intend. But in this case there is neither a 
blank space for the name of the payee, indicating au- 
thority to insert the payee’s name, nor is the instru- 
ment made payable to an impersonal payee, indicating 
a fully completed instrument. It is claimed that the 
words ‘‘on sight’”’ are such impersonal payee. They 
were inserted, however, for another purpose—to fix the 
time of payment, and not indicate the payee. It is 
clearly the case of an inadvertent failure to complete 
the instrument intended by the parties. The drawer 


undoubtedly meant to draw acheck, but having left 
out the payee’s name without inserting in lieu thereof 
words indicating the bearer as payee, it is as fatally de- 
fective as it would be if the drawee’s name were omit- 
ted. Minnesota Sup. Ct., Jan. 3, 1880. 
Opinion by Gilfillan, C. J. 


RECENT ENGLISH DECISIONS. 


McIntosh v. 
Lytle. 


DAMAGES ON BREACH OF CONTRACT TO MANUFACTURE 
SPECTFIED ARTICLE — LOSS OF PROFIT.—The plaintiffs, 
in July, 1877, contracted with J. to make for hima 
machine, to be delivered at the end of August. The 
defendants contracted with the plaintiffs to make ‘as 
soon as possible ’’ part of the machine called a ‘‘ gun.” 
The defendants were aware that the machine was 
wanted by J. at the end of August, but they did not 
finish the ‘“‘gun”’ until the latter part of September. 
J. then refused to accept the machine from the plain- 
tiffs. The delay on the part of the defendants was 
owing to the circumstance that at the time of under- 
taking to manufacture the “ gun ”’ they had not a fore- 
man competent to prepare certain patterns, without 
which it could not be made. Held, that the defendants 
had committed a breach of their contract, and that the 
plaintiffs were entitled to recover damages for the loss 
of profit upon the contract with J., and for the ex- 
penditure uselessly incurred by them in making other 
parts of the machine. Atwood v. Emery, 1C. B. (N. 
8.) 110; 26 L. J. (C. P.) 72, commented on. Ct. Appeal. 
Hydraulic Engineering Co. v. McHaffie. Opinions by 
Bramwell, Brett and Cotton, LL. J. L. R.4Q.B. D. 
670. 

MARITIME LAW—SALVAGE—SERVICE IN THE NATURE 
OF PILOTAGE RENDERED TO FOREIGN VESSEL WHICH 
HAD RECEIVED DAMAGE.—A fishing-smack fell in near 
the Long Sand buoy with a foreign steamship. The 
steamship had been on the sands near the Kentish 
Knock light-ship, but had got off with some damage to 
her rudder, and had a signal fora pilot hoisted. The 
master of the smack boarded the steamship and piloted 
her to the entrance of Harwich harbor. Held, that the 
owners, master, and crew of the fishing-smack were 
entitled to salvage remuneration. When a person goes 
on board of a vessel in distress and pilots her into har- 
bor, he is entitled to salvage remuneration, unless it is 
established that he has contracted to render the ser- 
vices for pilotage remuneration only. Probate and 





Adm. Div. The Anders Knape. Opinion by Sir Rob- 
ert Phillimore. L. R. 4 P. D. 213. 


SALE OF REAL ESTATE—CONTRACT OF SALE—AGREE- 
MENT BY VENDOR TO DISCHARGE ALL ‘‘ OUTGOINGS”’ 
BEFORE THE COMPLETION OF THE PURCHASE—CHARGE 
UPON HOUSES FOR IMPROVEMENT OF STREET. — The 
plaintiffs bought of the defendant three houses, and by 
the contract of sale the latter agreed to discharge “all 
rates, taxes, and outgoings’’ up to the time of com- 
pletion. The purchase was completed, and afterward 
payment was demanded from the plaintiffs of the ex- 
penses incurred under a local act in improving the 
street in which the houses stood. The work had been 
done some time before the houses belonged to the de- 
fendant, and at the time of sale to the plaintiffs nei- 
ther party was aware of the charge. The plaintiffs, 
having paid the sum demanded, sued to recover the 
same from the defendant. Held, that the charge for 
improving the street was an ‘‘ outgoing” which the de- 
fendant had bound himself to discharge, and that the 
plaintiffs were entitled to recover it from him. Ct. of 
Appeal. Midgley v. Coppock. Opinion by Lord Cole- 
ridge, C. J. L. R., 4 Ex. D. 309. 


WATER-COURSE — FISHERY — GRADUAL CHANGE OF 
COURSE— ENCROACHMENT— EXCLUSIVE RIGHT TO FISH 
OVER NEW BED OF RIVER.—The plaintiff was lord of 
a manor held under grants giving him the right of 
fishery in all the waters of the manor, and conse- 
quently, in a river running through it. Some manor 
land on one side of, and near but not adjoining the 
river, was enfranchised and became the property of 
the defendant. The river, which then ran wholly 
within lands belonging to the plaintiff, afterward 
wore away its bank, and by gradual progress, not visi- 
ble, but periodically ascertained during twelve years, 
approached and eventually encroached upon the de- 
fendant’s land, until a strip of it became part of the 
river bed. The extent of the encroachment could be 
defined. The defendant went upon the strip and 
fished there. Held, that an action of trespass against 
him for so doing could be maintained by plaintiff, who 
had an exclusive right of fishery which extended over 
the whole bed of the river, notwithstanding the grad - 
ual deviation of the stream on to the defendant’s land. 
Rex v. Yarborough, 3 B. & C. 91; Inre Hull & Selby 
Ry. Co., 5M. & W. 327; 2 Blackst. Com. 261; Hale’s 
De Jure Maris, chaps. 1, 6; Britton, Bk. 1, ch. 2; Fleta, 
Bk., ch. 3, § 6, etc.; Bracton, Bk. 2, ch. 2; Inst. Just., 
II, 1, 20; Year Bks., 22 Ass., p. 106, pl. 93; Ford v. 
Lacey, 7 H. & N. 151; Callis, 51; Att’y-General v. 
Chambers, 4 DeG. & J. 69; Case of Mayor of Carlisle 
v. Graham, L. R., 4 Ex. 361, distinguished. Common 
Pleas Div. Foster v. Wright. Opinions by Lindley, 
J., and Lord Coleridge,C.J. L. R.,4C. P. D. 438. 

4 


NEW BOOKS AND NEW EDITIONS. 


LANGDELL’S CASES ON CONTRACTS. 

A Selection of Cases on the Law of Contracts with a Sum- 
mary of the Topics covered by the cases, by C. C. Lang- 
dell, Dane Professor of Law in Harvard University. 
Prepared for use asa Text-Book in Harvard Law School. 
Second edition. Boston: Little, Brown & Company, 
1879. Two parts, Pp. xviii, 1116. 

HESE cases are classed under three chapters — 
Mutual Consent, Consideration, Conditional Con- 
tracts. The summary of the above, of 100 pages is an 
addition to the first edition. The cases are both English 
and American; are selected with good judgment, and 
are arranged chronologically. Several important cases 
decided since the former edition have been added in 
this edition. Although the work is designed and will 
find its fittest use as a text-book for students, yet it 
will also be of great assistance to the practitioner, on 
account of its excellent arrangement of the leading 





120 


THE ALBANY LAW JOURNAL. 











cases. It would have answered the latter purpose 
still better if the head-notes had been preserved or 
new ones prepared. 


RapaLJE’s FEDERAL REFERENCE DiGeEst. 

A Digest of Federal Decisions «nd Statutes, from the earliest 
period to the year 1880. Comprising the Reports of the 
Supreme, Circuit and District Courts of the United 
States; the Territorial Courts; such Federal Cases as 
are scattered through the various State Reports and 
Legal Periodicals; and those provisions of the Statutes 
at Large and the Revised Statutes which are of prac- 
tical utility, together with a Table of Cases affirmed, 
reversed, overruled, and otherwise criticised, covering 
the same period. By Stewart Rapaljc, of the New York 
Bar. Jersey City: Frederick D. Linn & Company, Pub- 
lishers, 1880. Pp. xxviii, 793. 

This work is on the same plan as the New York 
Reference Digest by the same author. In addition to 
the contents disclosed by the title page, there are a 
table of reports, showing the abbreviations used, the 
time covered by, and the name of the courts whose 
decisions are reported in the several series; a table of 
Circuit and District Court decisions affected by State 
laws, showing in what State each decision was ren- 
dered; and a general index of 100 pages. The body of 
the work is divided into the usual titles of digests, 
with numbered subdivisions of each title, and under 
these a reference to the particular report or periodical 
by volume and page. These subdivisions arevery numer- 
ous and particular. The cross references are to these 
numbered subdivisions. If the work is carefully done 
the volume must prove exceedingly useful to put the 
lawyer on the track of his subject. We believe the 
author’s similar work on the Reports of this State was 
found very accurate, and we infer that the present 
volume will be found characterized by the same pre- 
cision. Such works are among the most useful ina 
lawyer’s library, for they save him many precious 
hours which should otherwise be spent in vexatious 
searchings. 


4rH BRADWELL’S REPORTs. 

Reports of the decisions of the Appellate Courts of the 
State of Illinois. By James B. Bradwell. Vol. IV. 
Containing all the remaining opinions of the First Dis- 
trict up to January 1, 18s0; all the remaining opinions 
of the Second District up to November 3, 1879; all the 
remaining opinions of the Third District up to December 
11, 1879; and all the remaining opinions of the Fourth 
District up to January 1, 1880. Chicago: Chicago Legal 
News Co., 1880. Pp. 728. 

This volume contains a number of interesting cases. 
Chapman v. Union M. L. Ins. Co., p. 29.—A church 
organ isa fixture, where the structure, architectural 
design and embellishments of the church indicate 
clearly that it was considered an integral part of the 
building, and that it was designed to be permanently 
annexed; but settees and chandeliers are not fixtures. 
Walkin v. Sands, p. 207.—Goods were sold to A on the 
credit of B, and A having paid B therefor, promised 
the vendor to pay him; held, not within the statute of 
frauds. Illinois Cent. R. R. Co. v. Phelps, p. 238.— 
The duty of a railroad company to receive and trans- 
port freight is suspended while it is under the military 
control of the general government and operated by its 
officers. City of Macomb v. Twaddle, p. 254.—A citizen 
is not excused from road labor or payment of commu- 
tation therefor by the fact that he is not able bodied. 
Carthage v. Buckner, p. 317.—An ordinance prohibit- 
ing, under penalty, any physician from prescribing in- 
toxicating liquor to a person in good health, is valid. 
Burke v. Raab, p. 338.—A note stipulating for a greater 
than the legal rate of interest, after maturity, 
until payment, is valid. Blue v. Christ, p. 351.—One 
who stands by and witnesses an assault by another is 
not responsible therefor, although he mentally ap- 
proves it, unless he in some way encourages it, 





Loomis v. Freer, p. 547.— The holder of a note from 
which the words “I” and “month” have been 
omitted, may supply them, and a resort to chancery 
for correction of the instrument will not be enter- 
tained. Lundberg v. Mackenheuser, p. 603,— A witness 
who has seen a horse may give his opinion of the value 
of it without being shown to have any special knowl- 
edge. German Nat. Bank v. Meadowcroft, p. 680.—A 
National bank, having taken a grain elevator to secure 
a previous indebtedness, and carrying on the business 
of receiving and storing grain, is liable for conversion 
of grain on hand when it took possession. 


——$_$¢—_——————— 
NEW YORK COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 


Feb. 3, 1880: 

Judgment affirmed with costs — Kiersted v. Orange 
and Alexandria R. R. Co. ; People ex rel. Watkins v. 
Perley; Blackwell v. Blossom; Fuller v. Jewett, Neeo- 
loy v. Unger; Collins v. Lane; Sweeny v. Prior; Van- 
dergawv. Robertson; Brown v. Stanclift.——Judgment 
reversed and new trial granted, costs to abide event— 
Abbott v. Johnstown, Gloversville and Kingsboro Horse 
R. R. Co.; Hart v. Hudson River Bridge Co.— 
Judgment modified by striking out the words “to May 
4, 1876,” in the third sentence thereof, at folio 54 of 
case, and inserting the words ‘‘from the 4th of May, 
1875,”’ and as so modified, judgment affirmed without 
costs to either party in this court—Stone v. Lord. — 
Order affirmed without costs (ne exeat)— Colling v. 
Collins. ——Order affirmed with costs — Savage v. Crill. 
——Order of General Term reversed, and judgment on 
report of referee affirmed with costs—How v. Un. Mut. 
L. Ins. Co.— Motion to dismiss appeal granted with 
$10 costs of motion and costs of appeal to time of mo- 
tion — Kilmer v. Bradley ; Kilmer v. Davies.——Motion 
granted without costs — The People ex rel. Abram H. 
Dailey v. Walter L. Livingston. Motion for reargu- 
ment denied with $10 costs — Burkett v. Harper.—— 
Motion for reargument denied without suste—il oumbdey 
v. The City of Troy. 


NOTES. 


THE Rivista Penale, published at Florence, in its 

January number, contains the following articles: 
The German Science of Penal Law in 1877 and 1878, by 
Augustus Geyer, professor at the University of 
Munich; Of the civil responsibility of the State for 
the criminal acts of its representatives and officials, 
by Carlo Lozzi, counsellor of the Court of Appeals of 
Florence; contemporaneous jurisprudence, summary 
of Italian decisions; Italian legislation, statute of 
June 29, 1879, concerning playing cards; on the project 
of the Italian penal code review, literature of the pro- 
ject, works of Lavori di Cordorelli, Romero-of Gison, 
Ferreri; Italian criminal statistics, 3rd quarter, 1879; 
bibliographical bulletin, etc. 


We have received a pamphlet copy of Mr. E. J. 
Phelps’ excellent address on Chief Justice Marshall, 
and the Constitutional law of his time, delivered be- 
fore the American Bar Association, at Saratoga, last 
August.—Mr. Ernest Howard Crosby has read a paper 
before the Medico-Legal Society of the city of New 
York, on the Legal Aspects of Partial Moral Mania, in 
which he takes the ground that a man is not legally re- 
sponsible for his criminal acts when he has lost the 
power over his will, although he retains his power of 
distinguishing between right and wrong. The paper 
is interesting and historically instructive.—Dr. ir L. 
Wright, of Bellefontaine, Ohio, reprints from the 
Cincinnati Medical News his article on Responsibility 
restricted by Insane Delusion, a very interesting re- 
view, in which he thus sums up his conclusions: ‘1. 
The partially insane should be held responsible for 
crime. 2. The degree of responsibility attaching to 
the acts of the monomaniac is less than that which be- 
longs to the sound mind. 3. Capital punishment 
should never be visited upon one infected with any 
taint of lunacy.” 
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CURRENT TOPICS. 


M* PHELPS, district attorney of New York 
city, and ex-Judge Emott, it is said, have ap- 
ared before the legislative committees and advo- 

cated the bill providing for a new commission to 
prepare a Code of Criminal Law. As the proposed 
bill provides that these gentlemen shall be two of 
the commissioners, and shall receive $5,000 each 
for the service, it is hardly probable that they will 
after this consent to act as such commissioners, if 
the bill should pass. We hope it is not true, al- 
though it is currently reported, that Mr. Phelps him- 
self drafted the bill in question, and we should sup- 
pose that his official duties in the city of New York 
would engross his time. 


Mr. Throop desires us to publish the following, 
from the New York Jerald, of the 4th inst. : 


Your correspondent had a conversation with Mr. 
Montgomery H. Throop to-day concerning the code 
legislation now pending in the Senate and Assem- 
bly, in the course of which he called Mr. Throop’s 
attention to allegations lately published: First, 
that his so-called Nine Chapters bill, or supplement- 
ary Code of Civil Procedure, as recently introduced, 
omits the amendments suggested by Mr. David Dud- 
ley Field, and incorporated with it in 1879, and 
therefore is not in the shape in which it was passed 
at the last session of the Legislature; and second, 
that he is resisting the adoption of Mr. Field’s sev- 
eral Codes. In respect to these allegations Mr. 
Throop made the following replies: “ First. It is not 
true that any of the amendments of the Nine Chap- 
ters bill suggested by Mr. Field have been disre- 
garded. The bill as introduced and pending con- 
tains all of them. It is in the precise shape in 
which it was advocated by Mr. Field, passed by the 
last Legislature and vetoed by Governor Robinson. 
Second. It is not true that I am resisting the passage 
of any of Mr. Field’s Codes. I hope it is equally 
untrue that he is resisting the passage of the Nine 
Chapters bill. There is no good reason whatever 
why there should not be concord between us and 
our respective bills and friends, and I deprecate all 
endeavors to stir up strife as detrimental to the in- 
terest generally of the codification of the law. The 
only possible point of essential disagreement be- 
tween us relates to my desire to have certain por- 
tions adopted of the Code of Civil Rights, which 
was reported in 1878 by the commission of which I 
was a member, and there is no more difficulty in 
adopting them as amendments of Mr. Field’s Civil 
Code than there was in accepting his amendments 
of the Nine Chapters bill, in which I have acqui- 
esced. Certainly, it should be possible to agree or 
disagree amicably and with mutual respect upon 
such a matter without introducing personalities. 
The decision should be made solely upon the merits 
of the amendments themselves without the slightest 
regard to the individuality of their authors.” 
“There is one other published misstatement,” 
added Mr. Throop, ‘‘to which I ask attention. The 
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ALBANY LAw JouRNAL, in a discourteous article, 
says that one of Mr. Field’s three Codes which were 
passed last year and killed by Governor Robinson, 
‘lacked but one vote of passing over the Governor’s 
veto.’ This is erroneous. It was the Nine Chap- 
ters bill on which the question was taken of over- 
ruling the veto and which lacked but one vote. No 
question ever was taken upon overruling the veto of 
Mr. Field’s Civil Code, and the Penal Code and 
Code of Criminal Procedure were not vetoed, but 
were defeated by the refusal of the Governor to 
approve them after the termination of the session.” 


Our remarks on this subject were based on a pre- 
vious ‘‘interview” between Mr. Throop and the 
Herald reporter, in which, according to the version 
which came to our notice — whether the original or 
not, we cannot now remember— Mr. Throop was 
represented as saying that Mr. Field’s Codes had 
not a chance of passing, and that Mr. Throop’s 
friends had persuaded him to submit his Nine Chap- 
ters without the amendments agreed upon and 
adopted last winter ; in a word, as the interviewer 
stated, in substance, that the ‘‘partnership” or 
“coalition” between the codifiers was dissolved, 
and that Mr. Throop felt at liberty to pursue the 
course he preferred. Now that we are assured by 
Mr. Throop that his present bill is precisely the 
same as that of last winter, and as he does not 
seem to object to Mr. Field’s Codes, Mr. Throop 
and ourselves are probably not very far apart, for 
we are desirous of settling the whole matter by 
adopting the three Codes and the Nine Chapters. 
And we are not only willing but desirous that cer- 
tain amendments should be made to Mr. Field’s 
Penal Code. We do not advocate Mr. Field’s 
Codes because Mr. Field made them, but because 
they are made, and to organize new commissions to 
make them over again would not only be superflu- 
ous but mischievous. Mr. Throop accuses us of 
‘‘discourtesy.”” We would do him no injustice. 
We did not suppose we were discourteous to him. 
Our remarks were aimed at the merits of his bill, as 
it was represented to us, and not at him personally, 
and we do not think that a critic is liable toa 
charge of ‘‘discourtesy ” toward a body of statutes, 
There certainly has been a great deal of unneces- 
sary disagreement over this vexed subject, and we 
do not hesitate to say that in our opinion, if Mr. 
Field had not shown an astonishing want of tact, 
his Codes, as well as Mr. Throop’s, might long since 
have been adopted. We hope these gentlemen will 
lay aside personal feeling, if any exists, and give 
the profession what they so much need — an intelli- 
gible, complete, and authoritative body of law, 
both of principles and of practice. 


There is a violent warfare against Mr. Ordro- 


naux, State commissioner in lunacy. Dr. Hayes 
has introduced into the Assembly a bill to create a 
commission of six persons—two physicians, two 
lawyers, and two laymen — to examine into and re- 
port upon the state of the lunatic asylums, and ‘as 
to the fitness and efficiency of the State commis- 
sioner in lunacy.” Mr. Ordronaux naturally objects 
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to being tried in this way. He says his “fitness” 
was passed upon by the Governor and Senate in 
1873, and if he is ‘‘ unfit,” then the proper remedy 
is guo warranto ; and ‘‘if his want of efficiency con- 
stitutes malfeasance, then the proper remedy is im- 
peachment.” Asa judicial officer, he objects to a 
‘*star-chamber commission” authorized to pro- 
nounce upon his ‘‘ fitness and efficiency,” according 
to their own arbitrary standard, and to overrule the 
action of the Governor confirmed by the Senate. 
He also pertinently inquires, who shall first deter- 
mine the ‘‘ fitness” of the commissioners, and by 
what standard? It being thus difficult if not im- 
practicable to overturn the commissioner it is pro- 
posed to undermine him. Therefore Speaker Sharpe 
has introduced a bill to legislate the commissioner 
out of office, and to increase the board of State 
charities by three, two of whom shall be physicians 
and the other a lawyer. This is certainly a more 
direct and honorable way of accomplishing a pur- 
pose which a few envious physicians and a few rest- 
less politicians have entertained for some time. 
Whether the duties of the office would be more effi- 
ciently performed by an irresponsible, unpaid, and 
numerous board of ladies and gentlemen, than by 
a single competent officer, with judicial and minis- 
terial powers, and a salary, is one to be well weighed 
by the Legislature. 


We give in another column a communication, ac- 
companied by an address from a highly respectable 
county bar, in opposition to the proposed limitation 
of appeals to the Court of Appeals. We wish in 
this connection to say, that in our preference of the 
plan of employing more judges, we would by no 
means favor the mere adding of judges to the pres- 
ent bench. Increasing the number who are to hear 
and determine the same cause would obstruct rather 
than facilitate the transaction of business. Our 
preference would be for a single court sitting sim- 
ultaneously in two branches, according to the plan 
proposed to the State Bar Association. 


In the Senate of this State Mr. Madden has intro- 
duced a bill authorizing the Supreme Court by man- 
damus to require boards of county canvassers to 
correct errors in their determinations, and recon- 
vene for that purpose.——Mr. Eidman has intro- 
duced a bill to amend subdivision 4 of § 1030 of the 
Code of Procedure, by adding, at the end, the words, 
‘*and a pharmaceutist or a pharmacist while actually 
engaged in his profession as a means of livelihood.” 
——AMr. Foster has introduced a bill to establish the 
rate of interest and to place individuals upon terms 
of equality with State and National banks as to rate 
of interest and as to penalties or forfeitures for 
usury. This provides for 6 per cent interest; that 
the intentional taking of more than that rate shall 
forfeit the entire interest, and the person paying it 
may by suing within two years recover twice the 
amount paid; but that the additional charging of 
exchange on paper payable at another place shall 
not be deemed usurious; that corporations may stip- 
ulate for any rate of interest, and shall not plead 





usury; and repeals inconsistent acts. Mr. Hagan 
proposes to amend § 251 of the Code of Procedure 
by inserting an authority to appoint a stenographer 
for the General Term of the First Department.—— 
Mr. Lynde proposes a commission to revise the laws 
for the assessment and collection of taxes. He 
leaves the names of the commissioners blank, and 
proposes $15 a day for compensation, in addition 
to their expenses. 


In the Assembly of this State Mr. Varnum has 
introduced a bill to facilitate the foreclosure of mort- 
gages and reduce the expense thereof. This pro- 
vides for serving a notice of pendency on incum- 
brancers, in or out of the State, requiring them to 
appear and be made parties; and requiring an affi- 
davit of the plaintiff as to the amount due, thus 
dispensing with a reference to compute, when all 
have been personally served or have appeared, and 
there are no infants. Mr. Wren has introduced a 
bill in relation to and reducing the number of jus- 
tices of the peace, creating judicial districts, and 
providing for local inferior courts in Brooklyn.—— 
Mr. Steele has introduced a bill providing that un- 
less conveyances of real estate are recorded within 
30 days from execution they shall not have priority 
over judgments docketed after such execution and 
prior to such recording. Mr. Terry proposes to 
amend § 480 of the Code of Procedure by provid- 
ing that whenever a creditor or stockholder of any 
corporation shall submit to the attorney-general a 
verified statement, showing grounds for the dissolu- 
tion of such corporation, under the statutory pro- 
visions, and the attorney-general shall neglect for 
sixty days to apply to the court for leave to com- 
mence an action, then and not otherwise the cred- 
itor or stockholder may apply for such leave. Mr. 
Mitchell proposes to have assignments of mortgages 
indexed in separate books in the clerks’ offices ——— 
Mr. Congdon proposes a bill making husband and 
wife joint tenants of lands conveyed to them jointly, 
and giving the wife power to dispose of her indi- 
vidual portion as if she were sole; and another 
allowing husband and wife to sell and convey real 
and personal property directly the one to the other. 
—— Mr. Cullinan proposes to amend § 1176 of 
the Code of Procedure, by allowing five peremptory 
challenges instead of two, and Mr. Carpenter pro- 
poses to amend § 831 so as to read as follows: ‘‘A 
husband or a wife is not competent to testify against 
the other upon the trial of an action, or the hearing 
upon the merits of a special proceeding founded upon 
an allegation of adultery, except to prove the marriage. 
A husband or wife shall not be compelled, or with- 
out consent of the other, if living, allowed to dis- 
close a confidential communication made by one to 
the other during marriage. In an action for crimi- 
nal conversation the plaintiff's wife is not a com- 
petent witness for the plaintiff, but she is a com- 
petent witness for the defendant as to any matter in 
controversy, except that she cannot, without the 
plaintiffs consent, disclose any confidential commu- 
nication had or made between herself and the 
plaintiff.” 
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In the result of the Smith-Bennett murder trial 
in New Jersey there is a moral for the public, 
namely, that while illicit sexual intercourse may 
furnish a motive for a murder, it is in itself alone 
no evidence of the crime. The last trial is ex- 
tremely interesting to the profession as an exhibi- 
tion of legal tact. There has never been a bolder 
or more brilliant stroke of criminal advocacy than 
the resting of the defense in this case without ad- 
ducing evidence. The people’s witnesses had sworn 
that Mrs. Smith had stated that she was unconscious 
and ignorant of the affair, and the defendant’s 
counsel ventured the daring experiment of resting 
upon this, and upon the total want of affirmative 
evidence of any thing but motive. The successful 
result justifies the experiment, but suppose it had 
been the other way ? 


The proceeding of Judge Patterson against 
Messrs. Steinmann and Hensel, in Pennsylvania, in- 
volves an important and interesting question. The 
judge is county judge of Lancaster. The other 
gentlemen are attorneys of his court and editors of 
the Lancaster Intelligencer. As such editors the lat- 
ter published a statement to the effect that the ma- 
chinery of the court had been prostituted to serve 
the exigencies of the Republican party, and that 
the judge had been prevented by his partisan feel- 
ing from resenting the imposition upon his court in 
a certain case, and the disgrace attendant upon it. 
Thereupon the judge ordered the editors to show 
cause why they should not be disbarred. The edit- 
ors have answered denying the right of the court to 
disbar them for this act done by them as editors 
and not as attorneys. It may well be that the ed- 
itors have rendered themselves liable to punishment 
for contempt, on the ground that the publication 
was calculated to bring the court into disrespect, 
and impede the administration of justice. But it 
seems quite doubtful whether the publication will 
warrant the court in disbarring the offending edit- 
ors. The courts make a distinction between acts 
and conduct as an attorney and those as a person. 
These editors made this publication as editors and 
not as lawyers. In some cases an attorney has been 
disbarred for such a want of integrity, displayed in 
his conduct other than as an attorney, as shows him 
to be an unsafe and unfit person to practice law. 
But we believe the courts have never gone further 
than this. Dicken’s case, 67 Penn. St. 169; 8. C., 
5 Am. Rep. 420, illustrates the distinction. There 
the court refused to disbar the attorney because he 
participated in a pretended gift enterprise, but did 
disbar him because he conspired to get an opposing 
attorney drunk in order to gain an advantage of 
him on a trial. So in Baker v. Commonwealth, 10 
Bush, 592, an attorney was disbarred for altering a 
letter written by a judge to the clerk. On the 
other hand, in the case of Hx parte, 2 Dow. P. 
R. 110, the court refused to strike off an attorney 
against whom a verdict for a gross libel had been 
obtained, Lord Lyndhurst saying: ‘‘ The court will 
not strike an attorney from the roll unless for some 





misconduct in his business as attorney, or where 
criminal proceedings have been taken against him.” 
In many cases opprobrious and disrespectful lan- 
guage concerning judges has been held not even to 
be contempt, but this is generally, we believe, be- 
cause of the limitations of statutes defining con- 
tempt. But however the law may stand, there can 
be little question that the judge has made a mis- 
take of policy. Unless it can be shown that such a 
publication is made with improper motives a judge 
is wrong to resent it. Judge Westbrook, for ex- 
ample, would become ridiculous if he should hale 
before him the Times reporter. We suspect that 
Judge Patterson has by this time realized the truth 
of Mr. Weller’s observation, that magistrates com- 
mit themselves oftener than they commit anybody 
else. 
——_>—___—_ 


NOTES OF CASES. 


WO recent cases concerning wrong payments by 
savings banks are worthy of special notice. In 
People’s Savings Bank v. Cupps, Pennsylvania §Su- 
preme Court, October 27, 1879, 8 W. N. Cas. 67, the 
by-laws of a savings bank provided that in order to 
draw out money the pass-book must be presented at 
the bank, and that absent depositors could with- 
draw their deposits on their order or check properly 
witnessed. Held, that the bank was liable to the 
depositor for money paid on forged checks to one 
who had possession of the deposit-book by consent 
of the depositor, which checks were not witnessed 
as required by the by-laws. Held, further, that 
whether the depositor was guilty of contributory 
negligence in parting with the custody of the pass- 
book was not a question in the case. The by-laws 
provided also as follows: ‘‘In case a book be lost, 
destroyed, or obtained from a depositor fraudulently, 
immediate notice thereof must be given at the office. 
* * = 8 If any person shall present a 
book, and falsely allege himself or herself to be the 
depositor named therein, and thereby obtain the 
amount deposited, or any part thereof, this institu- 
tion will not be liable to make good any loss the 
actual depositor may sustain thereby, unless previ- 
ous notice of his or her book having been lost or 
taken shall have been given at the office of the cor- 
poration.” The last provisions do not exactly cover 
the case. The court said: ‘‘The depositors in a 
savings bank have a right to rely on the published 
by-laws as to the mode in which the money can be 
withdrawn. It cannot be pretended that in this 
case Mrs. Cupps’ money was paid out in conformity 
to any one of those by-laws. It was paid out on 
forged orders, and these orders were not ‘ properly 
witnessed,’ as the by-laws required the orders of ab- 
sent depositors to be. It was not a question of neg- 
ligence, and contributory negligence in the depos- 
itor was of no consequence. It was a case of mis- 
payment, contrary to the published rules, and the 
defendants below have no right to complain of the 
rulings of the learned judge below.” 
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The other case is Donlan v. Provident Inst. for 
Savings, Massachusetts Supreme Court, July, 1879. 
There a savings bank had the following regulations, 
which were printed in every depositor’s book, and 
which depositors were required to subscribe to on 
the books of the bank : ‘‘ As the officers of this in- 
stitution may be unable to identify every depositor, 
the institution will not be responsible for loss sus- 
tained when a depositor has not given notice of his 
book being stolen or lost, if such book be paid in 
whole or in part on presentment.” The institution 
does not undertake to be answerable for.the conse- 
quences of mistakes as to identity, if it pays to a 
wrong party upon the bank-book being presented.” 
‘*Tf a bank-book should be stolen or lost, the de- 
positor must immediately give notice in writing to 
the institution.” ‘‘Every person who puts in 
money must sign the by-laws and rules of the insti- 
tution, and agree to conform to them.” A depositor 
who was unable to read, which fact the bank had not 
known, subscribed the regulations with her mark. 
She afterward died, her executor qualified and pub- 
lished in the newspapers the usual probate notices. 
Thereafter the bank paid the deposit to an unknown 
person who falsely represented herself as the de- 
positor and presented the book. The bank had no 
actual notice of the death of the depositor, and 
were guilty of no negligence. Held, that the reg- 
ulations adopted by the bank were reasonable and 
proper, with reference to the peculiar business for 
which these corporations are chartered, and the 
bank had authority under the laws of the Common- 
wealth to make them. It would be peculiarly haz- 
ardous to the rights of savings bank corporations if 
ignorance on the part of the depositor was _per- 
mitted to control the presumptions which fairly 
arise from the transaction between them, and which 
the bank may well rely on. Goldrick v. Bristol 
County Savings Bank, 123 Mass. 320; Levy v. Frank- 
lin Savings Bank, 117 id. 448; Wall v. Provident In- 
stitution for Savings, 3 Allen, 96. 


Another case involving pass-books is Wilson v. 
Herbert, New Jersey Supreme Court, November, 
1879, 3 N. J. L. J. 44. It was held as follows: 
‘¢Where a wife who is living with her husband buys 
goods for domestic use, the law regards her as his 
agent. She may make herself the principal debtor, 
but to fix this liability upon her it must appear that 
she made the purchase on her own credit. The fact 
that she bought the goods herself and that they 
were charged to her, is not sufficient to make her 
liable. The word Mrs. being indorsed upon the 
pass-book sent to her from time to time, would not 
be clear evidence of purchase on her credit. If the 
debt is really the husband's, the wife’s promise to 
pay it is invalid.” The court said: ‘‘There must 
be either an express contract on her part to pay out 
of her separate estate, or the circumstances must be 
such as to show clearly and distinctly that she as- 
sumed individual responsibility for payment exclu- 
sive of the liability of the husband. For if the 
purchase be made under such circumstances as that 





an action could be maintained against the husband 
for the contract price, the debt so contracted be- 
comes his debt, and the statute invalidates the con- 
tract of the wife for its payment. In every case the 
question is one of form.” This doctrine is in har- 
mony with the law in this State, that the husband 
alone is prima facie liable for family necessaries, and 
the wife cannot be held therefor except upon a con- 
tract charging her separate estate. Weir v. Groat, 
6 T. & C. 444, where necessaries were charged to 
the wife upon a pass-book, establishes this; but in 
holding that the contract must be express, that case 
seems to have been overruled by Conlin v. Cantrell, 
64 N. Y. 217, which holds, consistently with the 
principal case, ‘‘that in order to charge a separate 
estate of a married woman with a debt, it is not 
necessary that there should be a specific agreement 
to that effect. The intent may be inferred from 
the surrounding circumstances.” 


———_ + ---——- 


SHEVENTY-FIFTH NEW YORK REPORTS. 


HIS volume includes decisions from and includ- 
ing November 12, 1878, to and including 
January 21, 1879. It contains 98 cases in full 
and 31 in memorandum, or 129 in all. Of this 
number 34 are reversals, and 2 are reversals in 
part. There are dissents in only 7 cases; one judge 
dissenting in two cases; two judges in three cases; 
three judges in two cases. About a score of the 
decisions are worthy of particular remark. We 
have noted the following : 

Sewell v. City of Cohoes, p. 45. Where the offi- 
cers of a municipal corporation have treated a piece 
of land as a public street, taking charge of, regulat- 
ing, and paving it, like other streets, although it 
has never been legally laid out as a street, the cor- 
poration is chargeable with the same duties and sub- 
ject tothe same liabilities as if it had been properly 
laid out, and bound to keep it in safe condition for 
travel. The fact that a bridge over a city street is 
of sufficient height to allow ordinary carriages to 
pass under it does not of itself discharge the muni- 
cipality from liability to one injured while attempt- 
ing to pass under it in a vehicle of unusual height, 
as in this case, a circus wagon. 

Newell v. Nichols, p. 78. There is no presumption 
in law of survivorship in the case of persons who 
perish by a common disaster. This was the case of a 
mother, her married son, and his two children, aged 
two and seven years, who perished on the steamer 
Schiller in 1875. Church, C. J., says: ‘‘It is not 
impossible for two persons to die at the ‘same time, 
and when exposed to the same peril under like cir- 
cumstances, it is not as a question of probability 
very unlikely to happen. At most the difference 
can only be a few brief seconds. The scene passes 
at once beyond the vision of human penetration, 
and it is as unbecoming as it is idle for judicial tri- 
bunals to speculate or guess whether during the mo- 
mentary life struggle one or the other may have 
ceased to gasp first.”” These words inevitably call 
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to mind the tragic scene in which the lamented 
Judge Peckham perished. 

Cowee v. Cornell, p. 91. This action was upon a 
promissory note for $20,000, made by the grand- 
father of the payee, payable in five years. The 
maker was 92 years old and partially blind, but was 
otherwise in good health, and was in good posses- 
sion of his mental faculties, and active in looking 
after his financial affairs. He was possessed of a 
large property, which his grandson assisted him in 
taking care of, and to do which, at his grandfath- 
er’s request he had given up his profession, and for 
several years devoted himself to his grandfather’s 
service, as his confidential agent. The old gentle- 
man had also given him $32,000 in his life-time, 
and the grandson also claimed a gift of $30,000 be- 
side. He was also a legatee to a considerable 
amount. When the note was executed it was at- 
tached to a stub, the whole being torn from the 
maker’s note-book of blank forms, and filled up and 
signed in the old gentleman’s handwriting. The 
stub contained memoranda of the date, amount, 
maturity, and payee’s name, and the words, ‘‘to 
make the amount the same as Chas. W. Cornell.” 
The latter was another grandson, to whom he had 
given $20,000. It was shown that he had proposed 
to alter his will in order to make a better provision 
for his grandson’s services, but was advised by his 
lawyers to adopt some other mode. <A few months 


afterward the note was executed. Held, that the 
stub was not conclusive evidence that the note was 
designed as a gift, and that there was nothing in 


the relations of the parties or the circumstances to 
impose the burden on the payee of showing the fair- 
ness of the transaction, or imply the idea of undue 
influence. The payee was Col. Latham Cornell 
Strong, whose recent death at the age of 34 years 
has deprived the world of a poet of great promise, 
the author of ‘‘ Castle Windows.” 

Cashman v. Henry, p. 103. A married woman 
may be bound by the terms of a deed to her to pay 
amortgage upon the premises conveyed, as a part 
of the purchase-money. 

Martin v. Funk, p. 134. 8, deposited in a savings 
bank moneys belonging to her in trust for M. and 
K., who were her distant relatives. She retained 
the pass-books until her death, drawing out only 
ene year’s interest, and M. and K. were ignorant of 
the deposit. Held, that the transaction constituted 
an effectual trust for their benefit, on the death of 
8. This is opposed to Brabrook v. Savings Bank, 
104 Mass. 228; 8. C., 6 Am. Rep. 222, and Clark v. 
Clark, 108 Mass. 522; and the principal case is de- 
nied in Stone v. Bishop, U. S. Circuit Court, district of 
Massachusetts, Oct. 7, 1878. See note, 26 Am. Rep. 
684, 

Blair v. Bartlett, p. 150. A physician sued for 
services, in a justice’s court; the defendant an- 
swered, but withdrew his answer, and the plaintiff 
got judgment without contest. Held, a bar to a 
subsequent action by the defendant against the phy- 
sician for malpractice in rendering those services. 

Cregin v. Brooklyn Crosstown Railroad Co., p. 192, 
and Price v, Price, p. 244, are noteworthy cases of 





abatement. In the former, an action by a husband 
against a carrier of passengers, for loss of services 
of his wife and expenses in consequence of injuries 
to her person, resulting from the defendant’s negli- 
gence, was held to be grounded in tort, and to sur- 
vive, as an action for a wrong to the ‘“‘ property, 
rights, or interests of another.’’ In the latter, an 
action of damages for fraud of the defendant in 
inducing the plaintiff to marry and cohabit with 
him by means of false and fraudulent representa- 
tions that his first wife was dead, was held to be for 
injury to the person, and not to survive. 

McMahon v. Second Avenue Railroad Co., p. 281. 
Where one contracts with a municipality to perform 
in its stead the duty of keeping its streets in repair 
and safe for passage, and a cause of action arises 
against the municipality for an injury from the neg- 
lect of that duty, the party injured may bring his 
action against the contractor. This is founded on 
City of Brooklyn v. Brooklyn City R. R., 47 N. Y. 
475. Three judges dissented. 

Claflin v. Meyer, p. 260. In an action against a ware- 
houseman for goods lost, it appearing that they 
were stolen by a burglar, the burden is still on the 
plaintiff to show that the negligence of the defend- 
ant contributed or led to the loss. 

Miles v. Loomis, p. 288. On a question of hand- 
writing, the opinions of experts, founded on a com- 
parison of the writing in dispute with genuine sig- 
natures properly in evidence, are competent evi- 
dence. This seems the first adjudication of this 
point in this court, although it has been long estab- 
lished in practice. The opinion, by Hand, J., con- 
tains an interesting review of the cases, and an in- 
genious argument upon the weakness of mental 
comparisons as contrasted with actual comparisons. 

Cordell vy. N. Y. C. & H. R. R. R. Co., p. 880. 
‘“« Where a person is killed at a railroad crossing, 
and there are no witnesses of the accident, to au- 
thorize a recovery against the railroad company the 
circumstances must be such as to show that the de- 
ceased exercised proper care for his own safety. 
Where the circumstances point just as much to neg- 
ligence on his part as to its absence, or point in 
neither direction, a recovery cannot be had against 
the railroad company.” Such is the syllabus, and 
such is the precise language of the opinion, but it 
seems obiter, for it was held that the circumstances 
showed actual contributory negligence. For re- 
marks on this case, see 19 A. L. J. 359. The action 
has since been tried a fourth time, and a judgment 
for the plaintiff has been sustained in this court. 

Belknap v. Bender, p. 446. Defendant, a creditor 
of W. & M., who were engaged in running a saw- 
mill, agreed to take the mill, manufacture the logs 
into lumber, market them, and apply the uet pro- 
ceeds to his own demand, and to other debts, among 
which was one due the plaintiff for work. The de- 
fendant explained the arrangement to the plaintiff, 
employing him upon wages in his own service, and 
reiterating the promise to pay the debt of W. & M. 
The defendant having dispose@ of about one-half 
the lumber, the plaintiff sued upon the promise to 
pay that debt, Held, that the promise was within 
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the statute of frauds and void. It seems, however, 
that such action would be maintainable, after receipt 
of the entire proceeds of the lumber, but only to 
the extent of the pro rata share of the proceeds. 
Distinguishing Lawrence v. Fox, 20 N. Y. 268; Mal- 
lory v. Gillett, 21 id. 412; Fullam v. Adams, 37 Vt. 
891; Young v. French, 35 Wis. 111. 

People v. Mann, p. 484. A county treasurer issued 
county bonds without authority, in his official name. 
Held, not to be forgery, such bonds not being in- 
struments ‘‘being or purporting to be the act of 
another.” 

National Bank of Auburn v. Lewis, p. 516. Under 
the National Bank Act, in an action upon a note 
usuriously discounted by a National bank, the 
amount of the usury may be set off, and this is so 
although the note does not carry interest on its 
face. 

Berkshire Woolen Co. v. Juillard, p. 535. A joint 
obligation under seal executed by all the members 
of a firm, in its business and for its business, and 
for its benefit, binds the firm, although the firm 
name is not mentioned, and although it appears 
upon its face to be simply the obligation of the 
partners contracted in their individual names. 

Kromer v. Heim, p. 574. An accord must be com- 
pletely executed to sustain a plea of accord and sat- 
isfaction; part execution and tender of performance 
of the residue is insufficient. 

DeLavallette v. Wendt, p. 579. An instrument in 
this form: ‘‘ Received of A $500 due on demand,” 
is open to parol explanation of its consideration, to 
show that it was intended as a mere receipt. In 
this case it was also held, that in an action for 
breach of a contract to hire rooms for a certain time 
at an agreed price, interest must be awarded upon 
the recovery, as matter of law. This is based upon 
Van Rensselaer v. Jewett, 2 Comst. 135, and Dana v. 
Fiedler, 2 Kern. 40. This principle is distinguished 
in White v. Miller, 20 A. L. J. 352, an action for 
damages for breach of warranty on sale of seed. In 
agreement with the last case is Lewis v. Rountree, 
79 N. C. 122; 8. C., 28 Am. Rep. 309. 

In Arnold v. People, p. 603, it was held that this 
court does not sit as an arbiter of manners of the 
lower courts; and so where a proper question was 
put by the trial judge to the prisoner, in the course 
of his examination as a witness, in an overbearing 
and indecorous manner, it was not error unless in- 
justice might have resulted. 


OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK. 
III. 
YT. leading suggestion of the previous paper con- 
cerned the colonial introduction theory, and there 
was an endeavor to demonstrate that it was a figura- 
tive expression of certain political dogmas current in 
England and the Colonies about the time it was first 
advanced. Attempting to apply the canons of general 
jurisprudence as a crucial test of the validity of this 
theory, it was maintained that the introduction of the 
English juridical system into English colonies was due 
to legislation and to no othercause. Particular refer- 





ence was made to the colonial Constitutions existing in 
the various colonial charters as well as in the commis- 
sions and edicts issued from the King in council to the 
resident ministers of colonial governments, and all 
which restricted colonial legislative powers to the 
enactment of laws of a certain type and standard — 
the pre-existing laws of England. 

The historical student will find further illustration 
of the view advanced — that the commissions to colon- 
ial judges and governors so restricted the law-making 
prerogative in the Colonies —in the particular consti- 
tutiones of the Roman emperors styled mandata. The 
manduta were addressed by the emperors to the pre- 
fects of cities, or to the officers invested with jurisdic- 
tion in the provinces instructing them concerning the 
administration of the law. It is very plain that in the 
Roman provinces the presence of the Roman law was 
due to legislation alone, and not to any of the various 
theories of the origin of law. It is equally plain that 
the presence of English laws in the English colonies 
was the result of legislation and of legislation alone. 

The English word ‘constitutions,’ although it has 
by no means the same technical meaning as the Latin 
constitutiones, was used by Mr. Pownall and Mr. 
Stokes,* to express the restrictions imposed on the 
law-making prerogative in the colonies; and as thus 
understood, it has been employed in these papers. 

It was also observed that the commentators on Eng- 
lish law attributed the common law, iu those provinces 
acquired by conquest, to the direct legislation of the 
conqueror. But even the universality of this last 
proposition has been subjected to the influence of the 
colonial introduction theory ; and it has been said that 
when a conquered province no longer contains any of 
its ancient inhabitants, but is wholly peopled by Eng- 
lish, that then it lapses into the same receptive and 
relative situation to English jurisprudence as prov- 
inces acquired by conquest; and the common law 
suited to the province then obtains there, the com- 
mon law being the birth-right of Englishmen. (Hall 
v. Campbell, Cowp. 213; Phillips v. Eyre, L. R., 6Q. B. 
1; Chalmers’ Col. Op. 230.) The history of English col- 
onies shows that this distinction is altogether fanciful, 
or but one small part of the crude conceptions of the 
origin of law which so disfigure the history of jurispru- 
dence; and that it was merely intended to express the 
fact that the provinces had obtained a sufficient number 
of English laws to compose a substantive system of jur- 
isprudence based on the pre-existing laws of England. 
It being easier to attribute such a substantive system 
to the right of the English inhabitants to possess it, 
than to trace its origin through the various legislative 
channels which it had in reality flowed, the suggestion, 
that because the ancient inhabitants of the conquered 
province had departed, therefore the theory and science 
of positive laws was changed, was readily welcomed 
and easily coalesced with the fallacies of the colonial 
introduction theory. 

It is not alittle astonishing how widely the Black- 
stonian theory of the introduction of English laws 
into the colonies has deviated from the philosophic 
principles of positive law. Hobbes, with the truer and 
broader spirit, has said, that the science and law of 
all the world is true philosophy, of which the com- 
mon law of England is a very small part. (Hobbes’ 
Complete works, VI, 8.) 

By some common lawyers the force of the common 
law extra territorium is attributed to common consent, 
that specious fallacy on which the Lockeian theory of 
the origin of law was based (Bogardus v. Trinity 
Church, 4 Pai. Ch. 198); by others to the political 
status of the English ina colonial situation. 

But in practice these theories and speculations are 





* Pownall on Colonies, London ed., 1768; Stoke’s Am. 
Constitution, London ed., 1783. 
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either often disregarded, or else reconciled to the phi- 
losophy of positive law. The courts have said that the 
burden of proof is on the party asserting a particular 
English law not to be in forceina colony. (Canal Com’s 
v. People, 5 Wend. 446. See, also, Wheatonet al. v. Pe- 
ters et al., 8 Peters, 658, 659.) The necessary implication 
from this rule of evidence is, that those English laws 
which are in force in a colony are ascertained by the 
tests which determine a positive law, namely, that it 
has been set by a colonial political superior to colonial 
political inferiors in one of the known legislative 
modes. The Supreme Court of New York, in the case 
of Jackson v. Gilchrist (15 Johns. 115), have substan- 
tially declared this to be true, as the following language 
shows: ‘“‘The common law in force in this colony is 
ascertained either by showing anexpress adoption, or 
an implied one, to be collected from the course and 
practice of the courts, and the usage and practice which 
prevailed in the government.’’ While the language of 
this case is not precise it is clear that the ‘‘ express 
adoption” referred to is direct legislation, and the 
“implied” one judicial legislation, while the *‘ usages 
and customs which prevailed in the government” 
are none other than those constitutional restrictions 
we have before considered. 

Much of the confusion which attends the specula- 
tion in regard to the introduction of colonial law is 
due to the uncertainty of the terms usually employed. 
Blackstone says that on a settlement of a colony, “all 
the English laws then in being ’’ are immediately there 
in force. Others substitute for the words ‘ English 
laws”’ the common law, aterm much more commodi- 
ous. Now what is meant by the common law of 
England? The common lawyers say the customary 
law of England, while Bentham and Austin, un- 
questionably leaders of modern English thought, de- 
ride the very conceptions of customary law. The term 
“common law”’ is by some persons used to designate 
the juridical system of the common law courts as dis- 
tinguished from the practice in chancery; others mean 
by common law that particular juridical science which 
having its rise in England now shares with the civil 
law the domain of the enlightened world. The archaic 
conceptions of customary law, which for so long atime 
occupied the discussions of the common lawyers ina 
florid language of their own, are not now so often ad- 
vanced as formerly; and all customary law is fast 
being conformed to the philosophy of positive law. In 
view of the confusion of terms indicated it would 
seem better to employ the term “‘ccommon law” only in 
its more commodious meaning. 

Let us consider for a moment one other aspect of the 
assertion, that all the English laws then in being are im- 
mediately in force in those uninhabited countries settled 
and planted by Englishmen. Is it not meant that the 
particular juridical science denominated the jurispru- 
dence of the common law, with its peculiar rules of 
interpretation, its presumptions of evidence, the sacred 
position of the doctrine ‘ stare decisis,” in short, all the 
machinery of the mere administration of English law, 
arein force in English colonies ?— thus separating par- 
ticular or concrete positive laws from the more abstract 
rules concerning the administration of law. The Su- 
preme Court of NewYork in the case of Morgan v. King 
(30 Barb. 14), have so stated with marked distinctness 
in the following words: ‘*This apparently qualified 
“adoption of the common law is nothing more nor 
“less than an adoption of its essential principles, 
“the application of which to the condition of things 
“in the new country often requires a modification, if 
“not an entire change of its rules; but which after all 
“is nothing more than the result of general principles 
“to particular facts. The principle is essentially the 
“same under all circumstances; but the rule, or mode, 
“or standard of application, will vary with the facts, 
“or the nature, or the character of the subject to 





‘‘ which the application is to be made. Again, when 
“it is said that we have in this country adopted the 
“common law of England, it is not meant that we 
‘* have adopted any mere formal rules, or any written 
‘* code, or the mere verbiage in which the common 
“law is expressed. It is aptly termed the unwritten 
“law of England, and we have adopted it as a con- 
‘* stantly improving science rather than as an art; as 
‘*a system of legal logic, rather than as a code of rules. 
‘“*In short, in adopting the common law, we have 
‘adopted its fundamental principles and modes of 
‘* reasoning, and the substance of its rules, as illus- 
‘* trated by the reasons on which they are based rather 
“than by the mere words in which they are ex- 
** pressed.’’ + 

Even assuming this rationale of colonial common 
law to have been the true one, it was not independ- 
ent of direct legislation, indeed it was a condition 
of those causes already denoted. 

When once the common law was established in a 
colony in the sense stated in Morgan v. King, the posi- 
tive colonial laws might differ from those of England, 
and they did, in fact, often differ. 8 Peters, 658, 659; 
17 Wend. 618, 622; Shower’s Par. Ca. 34; 1 Tucker’s 
Bla., appendix, 899; Duponceau’s Dissertation, p. 
xxiv); yet both conformed to the same juridical prin- 
ciples on which both alike were based. 

Having considered the various theories relating to 
the introduction of English law into both colonies 
and provinces, we may next apply them to the early 
history of New York. 

The claim of the English to New Netherland, inde- 
fensible as it was by the law of nations, was finally en- 
forced by the armed occupation of 1664, which was 
ostensibly based on a patent embracing the Dutch 
territory in North America. Charles II. by this act 
assumed the right to grant the country in question to 
the Duke of York. The assertion of so extraordinary 
aright was of itself a casus belli, but as open war was 
not declared untilsome time afterward, the subversion 
of the Dutch sovereignty over New Netherland pro- 
ceeded theoretically on the English claim to be the first 
discoverers and settlers of that country, with what 
justice we have seen in a preceding paper. (Ante, 
p. 9.) Whatever may have been the English claims 
to an original title to the soil of New WNether- 
land, the Articles of Surrender between Governor 
Stuyvesant and Colonel Nicolls, and the Treaty of 
Breda, by which New Netherland was formally ceded 
to England, merged all such antecedent claims. Con- 
sequently New Netherland was, for juridical purposes, 
determined to the class of provinces acquired by ces- 
sion. 

By the terms of the Dutch surrender, signed at Gov- 
ernor Stuyvesant’s farm-house or bowery, on the 27th 
of August (O. S.), 1664, the subjects of the States Gen- 
eral, resident in New Netherland (whose primitive 
allegiance was exchanged as a legal effect of the con- 
qnest), were thereafter to continue to enjoy their own 
customs concerning their inheritances and liberty of 
conscience in divine worship aud church discipline. 
(See Capitulation Articles, 2 R. L. 1813; Appendix, No. 
1.) These articles, as they were recognized by the ju- 
diciary established under the English, must be consid- 
ered asa part of the fundamental or organic law of 
the province. (See Dawson’s Sons of Liberty, p. 23; 
also, opinion of Sir John Randolph, appendix Smith's 
Hist. of N. Y., London ed., 1757, at p. 248.) We find 
traces of their faithful observance late in the pro- 
vincial period. After the retrocession of New York 
to the English in 1674, under the treaty of Westmins- 
ter, the Capitulation Articles were reconfirmed by Sir 





+ Morgan v. King (30 Barb. 14) was reversed without af- 
fecting the portion of the opinion quoted in the text. (85 
N. Y. 454.) 
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Edmund Andros, the then governor, and thus we 
find the Dutch customs concerning inheritance were 
at one time an integral part of the provincial law of 
New York. (Van Schaack’s Laws of N. Y., I, 83, 97, 
which contradict the statement to the contrary in 
Humbert v. Trinity Church, 24 Wend. 624; Canal Com- 
missioners v. People, 5 id. 446.) 

The King’s patent to the Duke of York (2 Col. 
Doc. 295), established the proprietary government 
which existed from the capitulation in 1664 (with 
the exception of a short interval), until 1685, when 
the Duke of York ascended the throne as James 
II. During this period the patentee exercised the 
subordinate prerogatives primarily vested in the 
crown, or the jura regalia usually accorded to a 
county palatine. (Pownall on the Col. pp. 56-60; 4 
Inst. 205; 1 Bl. Com. p. 109; 20 A. L. J. p. 329.) The 
royal patents defined the powers of the proprietary, 
and it is to this grant that we now look for the limita- 
tions first imposed on the legislation of this govern- 
mental period. The patentee, his heirs, deputies, 
agents, commissioners and assigns were, in the lan- 
guage of the patent, given ‘“‘full and absolute power 
and authority to correct, punish, pardon, govern and 
rule all such, the subjects of us, who may from time to 
time adventure themselves into any of the places or 
parts aforesaid, or that shall or do at any time here- 
after inhabit within the same according to the good 
discretion of his deputies, commissioners, officers or 
assigns respectively, as well in all causes and matters 
capital and criminal, as civil, both marine aud others, 
so always as the said statutes, ordinances and proceed- 
ings be not contrary to but as near, as conveniently 
may be, agreeable to the laws, statutes and govern- 
ment of this, our realm of England.’’ And, also, the 
right ‘‘ to make, ordain and establish all manner of 
orders, laws, directions, instructions, forms and cere- 
monies, of government and magistracy, fit and neces- 
sary for and concerning the government of the terri- 
tories and islands aforesaid, so always as the same be 
not contrary to the laws and statutes of this our realm 
of England, but as near as may be agreeable there- 
unto.” 

It is apparent, from the latter provision of the 
patent, that all provincial laws contrary to the spirit of 
the laws of England were inhibited —an inhibition 
amply protected by the reservation to the crown of 
the right of deciding appeals from provincial judg- 
ments. (2 Col. Doc. 296, 297.) 

The element of uncertainty in the words of the 
patent, ‘“‘as near as may be agreeable to the laws of 
England,”’ were but a repetition of similar provisions 
contained in the various colonial charters. (See Book 
of Charters, London ed., 1766.) The uncertainty of 
this clause, which reposed in the colonial legislators 
the power of determining, in the first instance, the 
validity of Colonial laws, unquestionably suggested to 
the early English commentators the first limitation of 
the colonial introduction theory, that the Colonists 
carried with them only such of the English laws as 
were applicable to their new situation. (1 Bl. Com. 
108.) 

The patent to the Duke of York emanating from 
the conqueror, the supreme legislator, may be said 
to have introduced the English jurisprudence into 
New York, leaving it to the patentee and the sub- 
ordinate ministers of government to reject such 
English laws as were unsuited to the new conditions, 
or to supply new laws which were in conformity to the 
spirit of the English Constitution. We may see in the 
anamolous supremacy thus incidentally accorded to 
the Provincial and colonial judiciary, the forerunner 
of that high place on constitutional questions allotted 
to the courts of the republican period of government. 
It is not improbable that the ready acceptance of 
written constitutions oy the Anglo-American Colonies 





—an acceptance contrary to purely English traditions— 
was promoted, if not occasioned, by their long famili- 
arity with the written colonial constitutions, contained 
in the early charters and patents. 

The proprietary government of the Duke of York 
embraced a period of twenty-one years (1664-1685) 
which, on account of the germs of English juris- 
prudence thus introduced in detail, is of interest to 
the particular jurisprudence of New York. It isa 
matter for regret that many of the early laws first 
enacted by the authority of the lord proprietor, as 
they would complete the judicial and constitutional 
history of this State, are now inaccessible. Through the 
efforts of a private collector these early and important 
acts have, at a considerable expense, been rescued 
from oblivion, but the efforts to publish them has not, 
thus far, met with sufficient encouragement, and they 
remain unknown. The example of Massachusetts in 
lately publishing the entire statute law of the colony 
—a work admitted to be of great value to the profes- 
sion of that State— would seem worthy of emulation 
elsewhere, for there is now no complete or authentic 
record of the entire statute law of New York. The 
extant revisions of the statute law of the province 
are very faulty and incomplete in character. 

The best kuown of the laws enacted by the authority 
of the Duke of York are the collection called the ‘Duke’s 
Lawes,’ which,owing to their publication in 1809 by the 
New York Historical Society, are now generally accessi- 
ble. Originally intended for the partsof New Nether- 
land settled by emigrants from old and new England, 
the ‘ Duke’s Lawes’ were for a time prudently not en- 
forced in the Dutch neighborhoods; but after the re- 
trocession of the province to England by the treaty of 
Westminster, these laws were re-established through- 
out the entire Province. (Wood’s Hist. L. I. 88; 
Butler’s Discourse, p. 33; 2 Broadhead, 67; 19 Alb. L. 
J., p. 150; N. Y. Hist. So. Col., 1869, p. 119.) 

Between the years 1664 and 1674 the Duke’s Lawes and 
such portions of the law of New Netherland, as were 
either reserved by the Capitulation Articles or were sup- 
posed to remain in force, comprised the positive law of 
the Province of New York. What the legal effect of the 
recapture of the province by the Dutch and again by 
the English in 1674 was, is debated. ( Humbert v. 
Trinity Church, 24 Wend. 624; Chalmers’ Polit. An. 
580; Chitty’s Prerog. 38.) The better authority would 
indicate that the rights of the Dutch inhabitants 
guaranteed by the crown were restored jure post 
liminii. The records of the Surrogate’s Court disclose 
that the Dutch customs concerning their inheritances 
were to some extent recognized long subsequent to the 
year 1674. (See, also, 5 Wend. 446; Van Schaack’s 
Laws, I, 87, 97.) 

The ‘ Duke’s Lawes’ are entitled to a more extended 
consideration than a limited space permits, for they 
were the vehicle by which certain great departments of 
English jurisprudence were actively transplanted and 
set in force in New York. To them we now look for the 
first English statutes enacted here concerning crimes, 
civil remedies, real property, and many others of the 
great departments of municipal law. By these laws 
specific crimes were defined and their punishments pre- 
scribed, while the practice in civil actions was carefully 
indicated by appropriate enactments. ‘There are 
several aspects in which the ‘ Duke’s Lawes’ are use- 
ful at the present day. They enable us to more clearly 
comprehend the systematic legislation which intro- 
duced the law of England in New York; and, also, to 
mark, with greater precision, the growth aud develop- 
ment of the particular jurisprudence of New York. 
The law of real property will perhaps indicate the 
connection which the ‘Duke’s Lawes’ bear to later 
jurisprudence. 

The ‘ Duke’s Lawes”’ provided that to the end all 
former purchases may be ascertained to the present 
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possessor or right owner, they shall bring in their 
former grants and take out new patents for the same 
from the present governor in the behalfe of his Royall 
Highness the Duke of York.”’ 

The article on conveyances of lands, as it prescribed 

the habendum which determined the estate or interest 

ted by deeds of conveyance, was a concise method 
of assuring the English law of real property. 
When estates of inheritance were intended to pass by 
deed the Duke’s Lawes directed that the habendum 
should be expressed in the following words: ‘‘ To have 
and to hold the said houses and lands respectively to 
the party or grantee, his heirs and assigns forever;”’ 
when estates entailed, in these words, “‘ to have and to 
hold, etc., to the grantee and to the heirs of his body 
lawfully begotten between him and such an one his 
wife, or to have and to hold to the grantor for term of 
life or for so many years.”’ This simpleexpedient had 
the effect of introducing the contemporaneous Eng- 
lish law of real property applicable to the Duke’s es- 
tate in the province which was ‘“‘as of our manor of 
East Greenwich in our county of Kent in free and 
common socage and not in capite nor by knight ser- 
vice.” (2Col. Doc. 295.) 

Socage tenure had all the advantages of allodial 
ownership. The dominium utile vested in the tenant 
comprised the sole and undivided interest in the soil. 
The tenant, in fee simple of socage land, could of his 
own authority create in it any estate and interests not 
contrary to the general rules of law. By express lim- 
itation of the Duke of York’s patent such rules of law 
were not to be contrary to the known laws of Eng- 
land. 

Whether New York is regarded as having been ac- 
quired by conquest from the Dutch, orjure occupationis, 
the King was seized of its unsettled lands as demesne 
lands in partibus exteris; these at first he held as his 
own and not as parts or parcels of the realm. (Pownall’s 
Col. 48; Journal House of Commons, April 25, 1621; 
Chitty’s Prerog., 205.) But ata later stage of colonial 
history the rule seems to have been, that he was seized 
of all colonial lands jure corona, and their alienations 
were restricted secundum jus corone. The King’s 
claim to American lands seems to have always been sub- 
ject to the Indian title which he, or his grantee only, 
could extinguish according to certain vague and purely 
theoretical restrictions. (Johnson v. M’Intosh, 8 
Wheat. 543; 3 Kent's Com., p. 379.) 

The grant to the Duke of York, as we have seen, in- 
troduced socage tenures in the province, and at the 
Revolution all lands were held by such tenure. 

Pursuant to the Articles of Surrender, the Dutch in- 
habitants of New York continued to enjoy their es- 
tates in the province. They were, however, required 
generally to take out new patents which recited the 
title under the Dutch transport, or ground brief. 
(Report of Cadwallader Colden, Surveyor-General of 
New York in 1732, 1 Doc. Hist., p. 377.) The habendwm 
clauses of the patents of confirmation show that the 
prior estates were thus converted into freehold estates 
atcommon law. (See form of confirmation patent and 
ground brief, 2 Hoffman on the Corp., pp. 44, 45 and 
46.) 

Socage tenures were subject to a determinate rent 
and fealty due to the feudal lord. In cases of new 
grants the reddenda provided for the payment of cer- 
tain quit rents, which were the source of frequent dis- 
cussion even as late as the present century. (See Re- 
port Gov. Nicolls, 1 Doc. Hist. N. Y., p. 87; also 
Report of Cadwallader Colden, before mentioned.) 

The ‘‘Duke’s Lawes’ contain also several enact- 
ments relating to last wills and testaments. Socage 
lands were always devisable in the province according 
to the course in England after the statute 32 Henry 
VIII.,which made socage lands freely devisable in that 
country ; the various English rules on this subject were 





adopted from time to time by the judiciary of 

the province, in consequence of the article in the 

““Duke’s Lawes” aud the limitations on the judi- 

ciary imposed by the Duke of York’s patents. 
——___—_ 


MASTER’S LIABILITY TO SERVANT FOR 
DEFECTIVE MACHINERY — CON- 
TRIBUTORY NEGLIGENCE. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


Hoven, plaintiff in error, v. TEXAS AND PACIFIC 
RAILWAY COMPANY. 


1.—The general rule exempting the common master from 
liability to one servant for injuries caused by the negli- 
gence of a fellow-servant considered and recognized. 

2.— But to that rule there are numerous well-defined excep- 
tions, one of which arises from the obligation of the 
master, whether a natural person or corporation, not 
to expose the servant, when conducting the master’s 
business, to perils or hazards against which he may be 
guarded by proper diligence upon the part of the master, 

3.—'To that end the master, whether a natural person or a 
corporation, although not to be held as guaranteeing 
the absolute safety or perfection of machinery or other 
apparatus provided for the servant, is bound to observe 
all the care which the exigencies of the situation rea- 
sonably require, in furnishing instrumentalities ade- 
quately safe for use. 

4.— Those, at least, in the organization of a railroad cor- 
poration who are invested with controlling or superior 
duty in that regard, represent its personality; their 
negligence, from which injury results, is the negligence 
of the corporation. 

5.—If the servant, having knowledge of a defect in ma- 
chinery, gives notice thereof to the proper officer, and 
is promised that such defect shall be remedied, his 
subsequent use of the machinery, in the belief, well- 
grounded, thatit will be put in proper condition within 
a reasonable time, does not necessarily, or as matter of 
law, make him guilty of contributory negligence. It is 
for the jury to say whether he was in the exercise of 
due care in relying upon such promise, and in using the 
machinery after knowledge of its defective or insuf- 
ficient condition. The burden of proof, in such a case, 
is upon the company to show contributory negligence. 

Nerror to the Circuit Court of the United States 
for the Western District of Texas. Action 
brought by Anna Hough, in her own right and as nat- 
ural guardian and next friend of James H. Hough, 
against the Texas and Pacific Railway Company, to 
recover for the death of an employee of defendant. 

The opinion states the case. 


HARLAN, J. Plaintiffs in error, the widow and child 
of W. C. Hough, deceased, seek in this action to re- 
cover against the Texas and Pacific Railway Company 
damages, compensatory and exemplary, on account of 
his death, which occurred in 1874, while he was in its 
employment as an engineer. 

In substance, the case is this: 

The evidence in behalf of the plaintiffs tended to 
show that the engine of which deceased had charge, 
coming in contact with an animal, was thrown from 
the track, over an embankment, whereby the whistle, 
fastened to the boiler, was blown or knocked out, and 
from the opening thus made, hot water and steam 
issued, scalding the deceased to death; that the engine 
was thrown from the track because the cow-catcher or 
pilot was defective, and the whistle blown or knocked 
out because it was insecurely fastened to the boiler; 
that these defects were owing to the negligence of the 
company’s master-mechanic, and of the foreman of 
the round-house at Marshall; that to the former was 
committed the exclusive management of the motive 
power of defendant’s line, with full control over all 
engineers, and with unrestricted power to employ, 
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direct, control and discharge them at pleasure; that 
all engineers were required to report for orders to 
those officers, and under their directions alone could 
engines go out upon the road; that deceased kuew of 
the defective condition of the cow-catcher or pilot, 
and having complained thereof to both the master- 
mechanic and foreman of the round-house, he was 
promised a number of times that the defect should be 
remedied, but such promises were not kept; that a 
new pilot was made, but by reason of the negligence 
of those officers, it was not put on the engine. 

The evidence in behalf of the company conduced 
to show that the engine was not defective; that due 
care had been exercised, as well in its purchase as in 
the selection of the officers charged with the duty of 
keeping it in propercondition; that the defective cow- 
catcher or pilot was not the cause of the engine being 
thrown from the track; that the whistle was securely 
fastened and did not blow out, but the cab being torn 
away, the safety-valve was opened, whereby the de- 
ceased was scalded; that if any of the alleged defects 
existed, it was because of the negligence of the master- 
mechanic and the foreman of the round-house, for 
which negligence the company claims it was not re- 
sponsible. 

The principal question arising upon the assignments 
of error requires the consideration, in some of its as- 
pects, of the general rule exempting the common 
master from liability to one servant for injuries caused 
by the negligence of a fellow-servant in the same em- 
ployment. 

“The general rule,’’ said Chief Justice Shaw, in 
Farwell v. Boston and Worcester Railway Company, 
4 Mete. 49, ‘resulting from considerations as well of 
justice as of policy, is, that he who engages in the em- 
ployment of another for the performanee of specified 
duties and services, for compensation, takes upon him- 
self the natural and ordinary risks and perils incident 
to the performance of such services, and in legal con- 
templation, the compensation is adjusted accordingly. 
And we are not aware of any principle which should 
except the perils arising from the carelessness and 
negligence of those who are in the same employment. 
These are perils which the servant is as likely to know, 
and against which he can as effectually guard, as the 
master. They are perils incident to the service, and 
which can be as distinctly foreseen and provided for in 
the rate of compensation as any other.”’ 

To prevent misapprehension as to the scope of the 
decision, it was deemed necessary, in a subsequent 
portion of his opinion, to add: ‘‘ We are far from in- 
tending to say that there are no implied warranties 
and undertakings arising out of the relation of master 
and servant. Whether, for instance, the employer 
would be responsible to an engineer for the loss aris- 
ing from a defective or ill-constructed steam engine; 
whether this would depend upon an implied warranty 
of its goodness and sufficiency, or upon the fact of 
willful misconduct, or gross negligence on the part of 
the employer, if a natural person, or of the superin- 
tendent or immediate representative and managing 
agent, in case of an incorporated company — are 
questions on which we give no opinion.” 

As to the general doctrine to which we have ad- 
verted, very little conflict of opinion is to be found in 
the adjudged cases, where the court has been at liberty 
to consider it upon principle, uncontrolled by statu- 
tory regulations. The difficulty has been in the prac- 
tical application of the rule in the special circumstan- 
ces of particular cases. What are the natural and 
ordinary risks incident to the work in which the 
servant engages — what are the perils which, in legal 
contemplation, are presumed to be adjusted in the 
stipulated compensation — who, within the true sense 
of the rule, or upon grounds of public policy, are to 
be deemed fellow-servants in the same common ad- 





venture or undertaking — are questions in reference to 
which much contrariety of opinion exists in the courts 
of the several States. Many of the cases are very 
wide apart in the solution of those questions. 

It would far exceed the limits to be observed in this 
opinion, and it is not essential in this case to enter 
upon an elaborate or critical review of the authorities 
upon those several points. Nor shall we attempt to 
lay down any general rule applicable to all cases in- 
volving the liability of the common employer to one 
employee for the negligence of a co-employee in the 
same service. It is sufficient to say that, while the 
general doctrine, as stated by Chief Justice Shaw, is 
sustained by elementary writers of high authority, 
and by numerous adjudications of the American and 
English courts, there are well-defined exceptions, 
which, resting as they clearly do upon principles of 
justice, expediency and public policy, have become too 
firmly established in our jurisprudence to be now dis- 
regarded or shaken. 

One, and perhaps the most important of those ex- 
ceptions, arises from the obligation of the master, 
whether a natural person or a corporate body, not to 
expose the servant, when conducting the master’s 
business, to perils or hazards against which he may be 
guarded by proper diligence upon the part of the 
master. To that end the master is bound to observe 
all the care which prudence and the exigencies of the 
situation require, in providing the servant with ma- 
chinery or other instrumentalities, adequately safe for 
use by the latter. It is implied in the contract between 
the parties that the servant risks the dangers which 
ordinarily attend or are incident to the business in 
which he voluntarily engages for compensation; 
among which is the carelessness of those, at least, in 
the same work or employment, with whose habits, 
couduct and capacity he has, in the course of his 
duties, an opportunity to become acquainted, and 
against whose neglect or incompetency he may himself 
take such precautions as his inclination or judgment 
may suggest. But it is equally implied in the same 
contract that the master shall supply the physical 
means and agencies for the conduct of his business. It 
is also implied, and public policy requires, that in se- 
lecting such means he shall not be wanting in proper 
care. His negligence in that regard is not a hazard, 
usually or necessarily attendant upon the business. 
Nor is it one which the servant, in legal contempla- 
tion, is presumed to risk, for the obvious reason that 
the servant who is to use the instrumentalities pro- 
vided by the master has, ordinarily, no connection 
with their purchase in the first instance, or with their 
preservation or maintenance, in suitable condition, 
after they have been supplied by the master. 

In considering what dangers the servant is presumed 
to risk, the court, in Railroad Co. v. Fort, 17 Wall. 
557, said: ‘* But this presumption cannot arise where 
the risk is not within the contract of service, and the 
servant had no reason to believe he would have to en- 
counter it. If it were otherwise, principals would be 
released from all obligations to make reparation to an 
employee in a subordinate position for any injury 
caused by the wrongful conduct of the persons placed 
over him, whether they were fellow-servants in the 
same common service or not. Sucha doctrine would 
be subversive of all just ideas of the obligations aris- 
ing out of the contract of service, and withdraw all 
protection from the subordinate employees of railroad 
corporations. These corporations, instead of being re- 
quired to conduct their business so as not to endanger 
life would, so far as this class of persons were concerned, 
be relieved of all pecuniary responsibility in case 
they failed to doit. A doctrine that leads to such re- 
sults is unsupported by reason and cannot receive our 
sanction.”’ 

A railroad corporation may be controlled by com- 
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petent, watchful and prudent directors, who exercise 
the greatest caution in the selection of a superintend- 
ent or general manager, under whose supervision and 
orders its affairs and business, in all of its departments, 
are conducted. The latter, in turn, may observe the 
same caution in the appointment of subordinates at 
the head of the several branches or departments of the 
company’s service. But the obligation still remains to 
provide and maintain, in suitable condition, the ma- 
chinery and apparatus to be used by its employees — 
an obligation the more important, and the degree of 
diligence in its performance the greater, in proportion 
to the dangers which may be encountered. Those, at 
least in the organization of the corporation, who are 
invested with controlling or superior authority in that 
regard, represent its personality; their negligence, 
from which injury results, is the negligence of the cor- 
poration. The latter cannot, in respect of such 
matters, interpose between it and the servant who has 
been injured, without fault on his part, the personal 
responsibility of an agent who, in exercising the mas- 
ter’s authority, has violated the duty he owes, as well 
to the servant as to the corporation. 

To guard against misapplication of these principles 
we should say that the corporation is not to be held as 
guaranteeing or warranting the absolute safety, under 
all circumstances, or the perfection in all of its parts, of 
the machinery or apparatus which may be provided 
for the use of employees. Its duty, in that respect, to 
its employee is discharged when, but only when, its 
agents whose business it is tosupply such instrument- 
alities, exercise due care as well in their purchase 
originally as in keeping and maintaining them in such 
condition as to be reasonably and adequately safe for 
use by employees. 

The principles we have announced are sustained by 
the great weight of authority in this country, as an 
examination of adjudged cases and elementary 
treatises will abundantly show. 

A leading case is Ford v. Fitchburg R. R. Co., 110 
Mass. 241; 8. C., 14 Am. Rep. 598. That was an 
action by an engineer to recover damages for injuries 
caused by the explosion of his engine, which was old 
and out of repair. His right to recover was disputed 
upon the ground that the want of repair of the 
engine was due to the negligence of fellow-servants in 
the department of repairs. 

But the court said: ‘The rule of law which ex- 
empted the master from responsibility to the servant 
for injuries received from the ordinary risks of his 
employment, including the negligence of his fellow- 
servants, does not excuse the exercise of ordinary care 
in supplying and maintaining proper instrumentalities 
for the performance of the work required. One who 
enters the employment of another has a right to count 
on this duty, and is not required to assume the risks of 
the master’s negligence in this respect. The fact that 
it is aduty which must always be discharged, when 
the employer is a corporation, by officers and agents, 
does not relieve the corporation from that obligation, 
The agents who are charged with the duty of supply- 
ing safe machinery are not, in the true sense of the 
rule, relied on to be regarded as fellow-servants of 
those who are engaged in operating it. They are 
charged with the master’s duty to his servant. They 
are employed in distinct and independent departments 
of service, and there is no difficulty in distinguishing 
them, even when the same person renders service by 
turns in each, as the convenience of the employer may 
require.”” Inasubsequent portion of the same opinion 
the court said: ‘The corporation is equally chargeable 
whether the negligence was in originally failing to pro- 
vide or in afterward failing to keep its machinery in 
safe condition.” 

The same views, substantially, are expressed by Mr. 
Wharton in his treatise on the Law of Negligence. 





The author (§ 211) says: ‘* The question is that of duty ; 
and without making the unnecessary and inadequate 
assumption of implied warranty, it is sufficient for the 
purposes of justice to assert that it is the duty of an 
employer inviting employees to use his structure and 
machinery, to use proper care and diligence to make 
such structure and machinery fit for use.”” Again 
(§ 212): ‘“*At the same time we must remember that 
where a master personally, or through his representa- 
tives, exercises due care in the purchase or construc- 
tion of buildings and machinery, and in their repair, 
he cannot be made liable for injuries which arise from 
casualties against which such care would not protect. 
It is otherwise if there be a lack in such care, either 
by himself or his representatives. The duty of repair- 
ing is his own; and as we shall hereafter see, the bet- 
ter opinion is, that he is directly liable for the negli- 
gence of agents when acting in this respect in his 
behalf. If the master ‘knows, or, in the exercise of 
due care, might have known, that * * * hisstruct- 
ures or engines were insuflicient, either at the time of 
procuring them or at any subsequent time, he fails in 
his duty.’’ Still further, in reference to the obligation 
upon the master to supply suitable machinery for 
working use ($232 a): ‘‘It has sometimes been said 
that a corporation is obliged to act always by, servants, 
and that it is unjust to impute to it personal negli- 
gence in cases in which it is impossible for it to be 
negligent personally. But if this be true it would re- 
lieve corporations from all liability to servants. The 
true view is, that as the corporation can act only 
through superintending officers, the negligences of 
those officers, in respect to other servants, are the neg- 
ligences of the corporation.”’ 

The current of decisions in this country is in the 
same direction, as will be seen from an examination of 
the authorities, some of which are cited in the note at 
the end of this opinion. 

It is, however, insisted that the defense is sustained 
by the settled course of decisions in the English courts. 
It is undoubtedly true that the general doctrine of the 
immunity of the master from responsibility for injur- 
ies received by his servant from a fellow-servant in the 
same employment has, in some cases, beep carried much 
further by the English than by the American courts. 
But we cannot see that upon the precise question we 
have been considering, there is any substantial conflict 
between them. That question was not, as is supposed, 
involved, it certainly was not decided, in Priestly v. 
Fowler, 3M. & W.1. The decision there was placed 
by Lord Abinger, partly upon the ground that in the 
“sort of employment especially described in the de- 
claration (transporting goods of the master by one 
servant, in a van, conducted by another of his ser- 
vants), * * * the plaintiff must have known as well 
as the master, and probably better, whether the van 
was sufficient, whether it was overloaded, and whether 
it was likely to carry him safely.”” But even in that 
case, although the court declared it was not called 
upon to decide how far knowledge upon the part of 
the master, of vices or imperfections in the carriage 
used by the servant injured would make him liable, it 
was said: ‘‘He (the master) is no doubt bound to pro- 
vide for the safety of the servant in the course of his 
employment, to the best of his judgment, information, 
and belief,” 

The question came before the House of Lords in 
Patterson v. Wallace, 1 Macq. H. L. Cas. 748, and 
again in 1858 in Bartonshill Coal Co. v. Reid, 3 id. 288. 
In the last-named case Lord Cranworth said that it was 
a principle established by many preceding cases, ‘* that 
when a master employs his servant in a work of dan- 
ger he is bound to exercise due care in order to have 
his tackle and machinery in a safe and proper condi- 
tion, so as to protect the servant against unnecessary 
risks.” This he held to be the law in both Scotland 
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and England. At the same sitting of the House of 
Lords, Bartonshill Coal Co. v. McGuire, 3 id. 307, was 
determined. In that case Lord Chancellor Chelms- 
ford delivered the principal opinion, concurring in 
what was said in the Reid case. After referring to the 
general doctrine as announced in Priestly v. Fowler, 
and recognized subsequently in other cases in the Eng- 
lish courts, he said: ‘‘In the consideration of these 
cases it did not become necessary to define with any 
great precision what was meant by the words ‘com- 
mon service’ or ‘common employment,’ and perhaps 
it might be difficult beforehand to suggest any exact 
definition of them. It is necessary, however, in each 
particular case to ascertain whether the fellow-ser- 
vants are fellow-laborers in the same work, because, 
although a servant may be taken to have engaged to 
encounter all risks which are incident to the service 
which he undertakes, yet he cannot be expected to an- 
ticipate those which may happen to him on occasions 
foreign to his employment. Where servants, there- 
fore, are engaged in different departments of duty, an 
injury committed by one servant upon the other by 
carelessness or negligence in the course of his peculiar 
work, is not within the exception, and the master’s 
liability attaches in that case in the same manner as if 
the injured servant stood in no such relation to him.” 

Upon the same occasion Lord Brougham, referring 
to the remark of a Scotch judge to the effect that 
an absolute and inflexible rule, releasing the mas- 
ter from responsibility in every case where one ser- 
vant is injured by the fault of another, was utterly 
unknown to the law of Scotland, said: “ But, my 
lords, it is utterly unknown to the laws of England 
also. To bring the case within the exemption there 
must be this most material qualification, that the two 
servants shall be men in the same common employ- 
ment, and engaged in the same common work under 
that employment.” 3 id. 313. 

An instructive case is Clarke v. Holmes, decided in 
1862, in the Exchequer Chamber upon appeal from the 
Court of Exchequer, 7 H. & N. 937. There the plaint- 
iff was employed by the defendant to oil dangerous 
machinery, and he was injured in consequence of its 
remaining unfenced. He had complained of the con- 
dition of the machinery, and the manager of the de- 
fendant, in the latter’s presence, promised that the 
fencing should be restored. In the course of the 
argument counsel for the defendant relied upon 
Priestly v. Fowler, claiming it to have decided that 
whenever a servant accepts a dangerous occupation he 
must bear the risk. He was, however, interrupted by 
Cockburn, C. J., with the remark: ‘‘ That is, whatever 
is fairly within the scope of the occupation, including 
the negligence of fellow-servants; here it is the negli- 
gence of the master.”’ Crompton, J., also said: “It 
cannot be made part of the contract that the master 
shall not be liable for his own negligence.” 

In the opinion delivered by Cockburn, C. J., it was 
said: ‘‘ I consider the doctrine laid down by the House 
of Lords in thecase of The Bartonshill Coal Co. v. 
Reid, as the law of Scotland with reference to the duty 
of a master, as applicable to the law of England also, 
namely, that when a servant is employed on machinery 
from the use of which danger may arise, it is the duty 
of the master to take due care, and to use all reason- 
able means to guard against and prevent any defects 
from which increased and unnecessary danger may 
ocour.”’ Again, in the same opinion: ‘‘The rule I am 
laying down goes only to this, that the danger contem- 
plated on entering into the contract shall not be ag- 
gravated by any omission on the part of the master to 
keep the machinery in the condition in which, from 
the terms of the contract or the nature of the employ- 
ment, the servant had a right to expect that it would 
be kept.” 


Byles, J.: ‘‘But I think the master liable on the 





broader ground, to wit, that the owner of dangerous 
machinery is bound to exercise due care that it is ina 
safe and proper condition. * * * The master is 
neither on the one hand at liberty to neglect all care, 
nor, ov the other, is he to insure safety, but he is to 
use due and reasonable care. * * * Why may not 
the master be guilty of negligence by his manager or 
agent whose employment may be so distinct from that 
of the injured servant that they cannot with propriety 
be deemed fellow-servants? And if a master’s per- 
sonal knowledge of defects in his machinery be neces- 
sary to his liability, the more a master neglects his 
business and abandons it to others the less he will be 
liable.”’ 

To the same effect is the recent case of Murray v. 
Phillips, decided in 1876 in the Exchequer Division of 
the High Court of Justice, 35 L. T. Rep. 477. 

It is scarcely necessary to say that the jury were not 
correctly informed by the court below as to the legal 
principles governing this case. It is impossible to 
reconcile the general charge, or the specific instruc- 
tions, with the rules which we have laid down. They 
were, taken together, equivalent to a peremptory in- 
struction to find for thecompany. The jury may have 
believed from the evidence that the defects complained 
of constituted the efficient proximate cause of the 
death of the engineer; that such defects would not 
have existed had the master-mechanic and foreman of 
the round-house exercised reasonable care and dili- 
gence in the discharge of their respective duties touch- 
ing the machinery and physical appliances supplied to 
employees engaged in running trains; and that the de- 
ceased was not chargeable with contributory negli- 
gence; yet consistently with any fair interpretation 
of the charge and the specific instructions, they were 
precluded from finding a verdict against the company. 

One other question arising upon the instructions, 
and which has been discussed with some fullness by 
counsel, deserves notice at our hands. It is contended 
by counsel that the engineer was guilty of such con- 
tributory negligence as to prevent the plaintiff from 
recovering. The instruction upon that branch of the 
case was misleading and erroneous. 

The defect in the engine, of which the engineer had 
knowledge, was that which existed in the cow-catcher 
or pilot. It is not claimed that he was aware of the in- 
sufficient fastening of the whistle, or that the defect, if 
any, in that respect was of such a character that he 
should have become advised of it while using the en- 
gine on the road. But he did have knowledge of the 
defective condition of the cow-catcher or pilot, and 
complained thereof to both the master-mechanic and 
the foreman of the round-house. They promised that 
it should be promptly remedied, and it may be that he 
continued to use the engine in the belief that the de- 
fect would be removed. The court below seem to at- 
tach no consequence to the complaint made by the 
engineer, followed, as it was, by explicit assurances 
that the defect should be remedied. According to the 
instructions, if the engineer used the engine with 
knowledge of the defect, the jury should find for the 
company, although he may have been justified in rely- 
ing upon those assurances. 

If the engineer, after discovering or recognizing the 
defective condition of the cow- catcher or pilot had con- 
tinued to use the engine without giving notice thereof 
to the proper officers of the company he would undoubt- 
edly have besn guilty of such contributory negligence 
as to bar a recovery so far as such defect was found to 
have been the efficient cause of the death. He would 
be held in that case to have himself risked the dan- 
gers which might result from the use of the engine in 
such defective condition. But ‘‘ there can be no doubt 
that where a master has expressly promised to repair 
a defect the servant can recover for an injury caused 
thereby within such a period of time after the promise 
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as it would be reasonable to allow for its performance, 
and as we think, for an injury suffered within any 
period which would not preclude all reasonable expec- 
tation that the promise might be kept.’’ Shearman and 
Redfield on Negligence, § 96; Conroy v, Vulcan Iron 
Works, 62 Mo. 38; Patterson v. P. & C. R. W. Co., 76 
Penn. St. 389; Le Clair v. R. R. Co., 20 Minn. 9; 
Brabdbits v. R. W. Co., 38 Mo. 289; Ford vy. Fitchburg 
R. R. Co., 110 Mass. 241; S. C.,14 Am. Rep. 598. 
“Tf the servant,” says Mr. Cooley in his work 
on Torts, 559, “having a right to abandon the 
service because it is dangerous, refrains from doing so 
in consequence of assurances that the danger shall be 
removed, the duty to remove the danger is manifest 
and imperative, and the master is not in the exercise 
of ordinary care unless or until he makes his assur- 
ances good. Moreover, the assurances remove all 
ground for the argument that the servant by continu- 
ing the employment engages to assume the risks.” 

And such seems to be the rule recognized in-the 
English courts. Holmes v. Worthington, 2 Fos. & Fin. 
535; Holmes v. Clarke, 6H. & N.349; Clarke v. Holmes, 
7 id. 942. We may add that it was for the jury 
to say whether the defect in the cow-catcher or pilot 
was such that none but a reckless engineer, utterly 
careless of his safety, would have used the engine 
without its being removed. If under all the circum- 
stances, and in view of the promises to remedy the 
defect, the engineer was not wanting in due care in 
continuing to use the engine, then the company will 
not be excused for the omission to supply proper ma- 
chinery upon the ground of contributory negligence. 
That the engineer knew of the alleged defect was not, 
under the circumstances, and as matter of law, abso- 
lutely conclusive of want of due care on his part. 110 
Mass. 261; 49 N. Y. 521. In such a case as that here 
presented the burden of proof to show contrib- 
utory negligence was upon the defendant. Railroad 
Co. v. Gladmon, 15 Wall. 401; Wharton’s Law of Neg- 
ligence, § 423, and authorities there cited in note 1; 93 
U. S. 291. 

Our attention has been called to two cases deter- 
mined in the Supreme Court of Texas, and which, it is 
urged, sustain the principles announced in the court 
below. After a careful consideration of those cases 
we are of the opinion that they do not necessarily con- 
flict with the conclusions we have reached. Be this as 
it may, the questions before us, in the absence of posi- 
tive statute, depend upon principles of general law, 
and in their determination we are not required to fol- 
low the decisions of the State courts. 

The judgment is reversed and the cause remanded, 
with directions to set aside the verdict and award a 
new trial, and for such other proceedings as may be 
consistent with this opinion. 73 N. Y. 40; 49 id. 530; 
53 id. 551; 59 id. 517; 13 Allen, 440; 48 Me. 116; 66 id. 
425; 3 Dillon, 321; 55 Ill. 492; 45 id. 197; 60 id. 175; 8 
Allen, 441; 1 Coldw. 613; 38 Wis. 293; 78 Penn. St. 32; 
46 Mo. 169; 20 Minn. 9; 3 Sawyer, 444; Wharton’s Law 
of Negligence, 2d ed., §§ 199 to 242, and notes. 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—WHEN PREMATURE.—Defendant demurred 
to the complaint. The demurrer was sustained and 
judgment was entered in his favor, dismissing the 
complaint with costs. From that judgment the plaint- 
iff appealed to the General Term, and there an order 
was wade affirming the judgment with costs. Before 
the defendant could procure the taxation of his costs 
upon the appeal or enter judgment, the plaintiff ap- 
pealed from the order of affirmance to this court, and 
gave the undertaking staying defendant’s proceedings. 
Held, that the appeal was premature and unauthor- 
ized. The judgment should first have been entered 





and the appeal should then have been taken from that. 
Appeal dismissed. Kilmer v. Bradley. Opinion per 
curiam. 

[Decided Feb. 3, 1880. ] 

CONTRACT — FOR SALE OF REAL ESTATE — CONDI- 
TIONAL EXECUTION—DELIVERY DEPENDENT ON ADVICE 
OF COUNSEL AS TO TITLE. — Plaintiff, who had a house 
and lot in New York city to sell, and defendant, who 
desired to purchase the same, negotiated concerning 
the sale. They agreed upon the price, $58,000. Plaint- 
iff then produced two blank contracts with a descrip- 
tion of the premises filled in, and handed them to P., 
who was present as afriend of the defendant, to com- 
plete the filling up as to terms, payments, etc. When 
this was done the parties signed the contract in du- 
plicate and P. attached his name as witness. While 
the papers lay upon the table in the possession of P., 
defendant inquired of plaintiff if he had the papers in 
respect to the title. Plaintiff said he had no papers, 
not even his deed, and defendant then suggested that 
before proceeding further the matter should be sub- 
mitted to his counsel for approval, which was assented 
to by plaintiff, and the parties then went to the office 
of the counsel, and finding him absent, left the papers 
with a clerk, together with a check of $2,000 (the 
amount to be paid down), payable to the order of 
counsel’s firm, with directions to deliver them if the 
counsel should approve them. The counsel on his re- 
turn did not approve the title, but expressly rejected 
it as defective. Held, that there was not an execution 
of the contract so as to bind defendant. Kinne v. 
Keith, 109 E. C. L. 38t. The case of Xenos v. Wick- 
ham, L. R., 2H. of L. 296, does not sustain another 
conclusion. Although the parties agreed orally upon 
the terms of sale and purchase, the defendant never 
intended to consummate the contract until he was 
satisfied as to the title, and the contract was never 
consummated by delivery. Judgment affirmed. Dietz, 
appellant, v. Farish. Opinion by Church, C. J. 
[Decided Jan. 13, 1880.] 


EJECTMENT — ADVERSE POSSESSION — CHAMPERTY— 
FORMER ACTION PENDING—MUST BE UPON SOME STATE 
OF FACTS TO AVAIL.— In an action commenced in 1870, 
to recover the possession of real property, plaintiff 
showed title in himself in 1857, that he conveyed to one 
C. in that year, and that C. reconveyed to him by deed 
dated and acknowledged July 17, 1869. The defense 
was aformer action pending and that the lands were 
conveyed while being held adversely. It appeared 
that judgment by default in a former action by plaint- 
iff against Browne, the defendant in this action, and 
another, for lands including those in litigation in this 
action, was entered July 6, 1869. A writ of possession 
was issued the same day. On the 7th of July, 1869, the 
sheriff delivered possession of the lands to the plaint- 
iff, and defendant Browne and two other persons oc- 
cupying portions of the premises attorned in writing 
to the plaintiff. On the 25th of July, 1869, an order of 
court was made setting the judgment aside for irregu- 
larity and reinstating defendants in the judgment in 
possession of the premises. It was not shown in this 
action that defendant claimed adversely to C. Held, 
(1) that the deed from C. to the plaintiff was not void 
for champerty. At the time it was executed plaintiff 
was in possession of the premises under the writ of 
possession and defendant’s attornment, and defend- 
ant did not hold adversely. The subsequent vacating 
of the judgment did not relate back so as to avoid the 
deed from C. To render a deed void under the stat- 
ute an actual and not a constructive possession is neo- 
essary. And it must appear that at the time of the 
delivery of the deed the lands were in the actual pos- 
session of a person claiming ‘‘ under a title adverse to 
that of the grantor.’’ It must therefore appear under 
what title the one holding it adversely claims. It is 
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not enough that he claims title, he must claim a speci- 
fic title, which must be disclosed to the court. Crary 
vy. Goodman, 22N. Y. 170. (2) Held, also, that the de- 
fense of a former suit pending was not available for 
the reason that the present suit was founded on the 
title obtained from C.,which could not have been in lit- 
igation in the first action. A judgment in favor of the 
defendant in the first action would not have beena 
bar to the second. Burrows v. Kindred, 4 Wall. 399. 
The test generally to determine the identity of causes 
of action is whether the same evidence would support 
both actions. Stowell v. Chamberlain, 60 N. Y. 272. 
The circumstances must be such that the plaintiff 
might have recovered in the first action for the same 
cause alleged in the second. See Rogers v. Ripley, 25 
Wend. 432; Briggs v. Wells, 12 Barb. 567; Burt v. 
Sternburgh, 4 Cowp. 559; Tyler on Eject. 632; Bank v. 
Bridges, 11 Rich. (S. C.) 87; Mann v. Rogers, 36 Cal. 
316. It is not enough that the property is the same. 
Kelsey v. Ward, 16 Abb. Pr. 98; S. C., 38 N. Y. 83. 
See, also, Thrust v. Troublesome, Andr. 297; Doe v. 
Bather, 12 Ad. & El. (N.S.)941; Haight v. Paris, 16 M. 
& W. 145; Doe v. Gustard, 5 Scott, N. R. Judgment 
reversed and new trial granted. Dawley, appellant, v. 
Brown. Opinion by Rapallo, J. 

[Decided Jan. 13, 1880.] 


MARRIED WOMAN — MORTGAGE BY, OF SEPARATE Es- 
TATE—MARRIAGE SETTLEMENT—TRUSTS—CONVEYANCE 
BY TRUSTEE TO BENEFICIARY WHEN INVALID—POWER 
oF SUPREME COURT TO ORDER CONVEYANCE — MAR- 
RIED WOMEN PROPERTY STATUTE OF 1848.—In 1837 de- 
fendant, J., in contemplation of marriage with de- 
fendant E., a female minor, executed a marriage 
settlement by which he agreed to convey to N. as 
trustee, the interestin all the real estate of E., which 
in such marriage he might be entitled to astenant by 
curtesy, etc., in trust to receive the rents and profits 
and apply them to her separate use during their joint 
lives, and if she should die before her husband the re- 
mainder on her death to go to her and his children, 
ete., by her will or as at law, etc. After the marriage 
the conveyance of the real estate of E. was made by 
J.to the trustee as provided in the settlement. In 
November, 1848, on the certificate and order of a jus- 
tice of the Supreme Court, the trustee executed a deed 
purporting to convey to E. in fee simple absolute all 
the interest in the lands which had been conveyed to 
him on trust by J. In 1857 E. and her husband J. ex- 
ecuted a mortgage on the real estate in question. The 
trustee died in 1868. E. & J. have children born of 
their marriage living. In an action to foreclose the 
mortgage defendants set up the trust deed as a de- 
fense. A judgment of foreclosure was rendered in the 
ordinary form except that it provided that the land 
sold ‘‘ subject and without prejudice to the right, title 
and interest which the children of the defendant J. 
and his wife, the defendant E., may have in the prem- 
ises mortgaged, if any.’ Held, that the complaint 
was properly not dismissed. The mortgage covered 
all the interest in the real estate which E. or her hus- 
band or both of them had the right to convey at the 
time it was executed. The trust, if in force, only per- 
tained to the life estate of the husband, and subject 
to that the fee was in the wife. Upon that fee at least 
the plaintiff's mortgage wasalien. But the trust was 
not extinguished by the conveyance of the trustee to 
E., and the judgment of foreclosure, as far as it cut off 
the rights of E. under such trust, was erroneous. The 
trust on the death of the trustee vested by virtue of 
the statute in the Supreme Court. 1 R. S. 730, § 68. 
The conveyance by the trustee to E. was void under 
1 R. 8S. 728, § 55, which declares that “‘ every sale, con- 
veyance or other act of the trustees in contravention 
of the statute shall be void,’’ and section 63, which 
enacts that ‘“‘no person beneficially interested in a 





trust for the receipt of the rents and profits of land 
can assign or in any manner dispose of such interest.” 
The trustee having no power to convey the land, his 
conveyance, otherwise absolutely void, could not be 
rendered valid by an order of the court, even though 
obtained upon the joint petition of himself and E. 
The Supreme Court bas not the power to destroy a 
valid trust. Cruger v. Jones, 18 Barb. 467. The Mar- 
ried Woman’s Act of 1848 did not confer any author- 
ity in the court to sanction such aconveyance. The 
defendant E., as the mortgage contained no covenant 
for title and no representation that she owned the ab- 
solute fee in the land, was not estopped by it from 
claiming her interest under the trust. Sparrow v. 
Kingman, 1 N. Y. 242; Nat. Fire Ins. Co. v. McKay, 5 
Abb. Pr. (N. 8.) 445. Judgment modified so as to save 
all rights of defendant, Eliza L. C. Cruger, under the 
trust deed, and as modified affirmed. Douglas, execu- 
tor, v. Cruger, appellant. Opinion by Earl, J. 
(Decided Jan. 27, 1880.] 


NEGLIGENCE — QUESTION OF FACT FOR JURY IF ANY 
POSSIBLE DOUBT.— While in an action to recover 
damages for the death of one who fell from defendant’s 
bridge and was killed, through defendant’s negligence, 
it was incumbent upon plaintiff to show affirmatively 
that the negligence of the defendant was the sole 
cause of the death; it was not necessary to do this by 
positive and direct evidence of the negligence of de- 
fendant and of the freedom from negligence of the 
deceased. Circumstances may be shown from which 
an inference of the necessary facts may be drawn, and 
when the circumstances are such that the inferencesto 
be drawn are not certain and incontrovertible, but 
may be differently made by different minds, it is for 
the jury to determine them. Justice v. Lang, 52 N. 
Y. 323. And it is not necessary to warrant this court 
in adjudging that there was error in granting a non- 
suit, to be convinced that the legal probabilities are so 
strong as that the plaintiff is entitled to a verdict. 
What it has to arrive at is that there were facts in the 
case which were not so weak as to give no support, in 
some fair and sound mind, to such legal proba- 
bilities as that the law will tolerate that a verdict 
should be founded upon them. A majority of the 
court, in this case, were of the opinion that the evi- 
dence was such, as in some measure to require a con- 
sideration of it by the jury. Judgment reversed and 
new trial granted. Hart, administrator, appellant, v. 
Hudson River Bridge Co., at Albany. Opinion per 


‘curiam. 


[Decided Feb. 3, 1880.] 


PRACTICE — WHEN DECISION OF FORMER SUIT IN- 
VOLVING SAME POINTS CONCLUSIVE. — An action based 
upon proceedings instituted under chap. 382, Laws of 
1869, by which an apportionment was made by the as- 
sessors of the city of Brooklyn of $4,854, upon plaint- 
iff’s lands, of the cost of a street improvement, a cer- 
tain portion of which was to be annually assessed, had 
reference to an installment of the tax spread upon the 
tax list of 1871, and was passed upon by this court. 
Another action, between the same parties, brought up 
for review, alleged errors and irregularities in the same 
apportionment and assessment founded upon an install- 
ment spread upon the tax list of 1872. The same pro- 
ceedings lay at the bottom of both installments. Held, 
that the adjudication in regard to the installment of 
1871 should be deemed final and conclusive between 
the parties as to that of 1872, and no reason would ex- 
ist for a re-examination of the ground on which it 
rested, where there was no suggestion that any new or 
different matters brought up were not within the 
knowledge of the party advancing them (the plaintiff), 
at the time of the former suit. If such new matter 
was within the knowledge of the plaintiff, its existence 
and statement now would not furnish ground for & 
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new action. The plaintiff must show, not only that 
the new matter entirely changes the aspect of the case, 
but that it was not and could not, by reasonable dili- 
gence, have been ascertained by him before. Judg- 
ment affirmed. Guest v. City of Brooklyn. Opinion 
by Danforth, J. 

[Decided Jan. 13, 1880.] 


—_—_——_—_—— 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


MANDAMUS—NOT ALLOWABLE TO COMPEL CORPORA- 
TION TO TRANSFER STOCK.—The purchaser,of stock in a 
corporation at a sale under execution against the 
owner, held, not entitled to mandamus against the 
officers of the corporation who refused to transfer the 
stock to him on the books of the corporation. The 
ground of refusal was that he had an adequate remedy 
in an action on the case for damages. A mandamus, 
though a prerogative writ and demandable of right in 
a proper case, will be granted only in extraordinary 
cases where there would otherwise be a failure of jus- 
tice. We have used the mandamus only as a process 
in the last resort; never where there was a specific 
remedy. Thus it was refused in Commonwealth v. 
Rosseter, 2 Binn. 362, where the object was to restore 
the relator to a pew in an incorporated church, because 
he had a remedy by action for the disturbance. Drexel 
v. Man, 6 W. & S. 386; Reading v. Commonwealth, 1 
Jones, 196. In Ex parte Fireman’s Ins, Co., 6 Hill, 243, 
where certificates of bank stock had been assigned to 
the relator, and on application the bank had refused 
to make the transfer, it was ruled that ‘‘ where a cor- 
poration improperly refuses to transfer stock the party 
injured has an ample though not a specific remedy by 
action; and for that reason a mandamus will not lie.” 
The same doctrine had been held in Shipley v. Me- 
chanics’ Bank, 10 Johns. 484, where the court, on refus- 
ing the writ, remarked that it might as well be allowed 
inevery case where trover would lie. To the same effect 
are Kimball v. Union Water Co., 44 Cal. 173, and Baker 
v. Marshall et al., 15 Minn. 177. Norris v. Irish Land 
Co., 8 Ellis & B. 512, perhaps goes farther than the de- 
cisions in this country, for in England the inclination 
of the courts has been to enlarge the remedy by man- 
damus. In that case stress was laid on the fact that 
the company were established by royal charter which 
made it their duty to keep the register and insert the 
names of the proprietors, in which it was said the pub- 
lic are largely interested. Birmingham Fire Ins.Co. v. 
Commonwealth ex rel. Kuehneisen. Opinion by 
Trunkey, J. 

[Decided Nov. 17, 1879.] 


SET-OFF — INDORSER ON NOTE HELD BY INSOLVENT 
BANK MAY SET OFF DEPOSIT THEREON.— Defendant 
was an indorser on a promissory note held by a bank 
in which he had a deposit. Two days before the note 
became due the bank made a voluntary assignment 
for the benefit of creditors. The note was not paid 
when due, of which notice was given to defendant. 
Thereafter the bank was on petition of creditors ad- 
judicated a bankrupt. In an action by the assignee in 
bankruptcy of the bank on the note, held, that de- 
fendant was entitled to set off his deposit against his 
liability upon the note. In the case of Jordan et al., 
Assignees of the City Bank, v. Sharlock, 3 Norris, 366, 
it was held that in a suit by assignees under a volun- 
tary assignment for the benefit of creditors, upon a 
note to the assignor, which did not fall due until after 
the assignment, the creditor may set off a debt due to 
him by the assignor at the time of the assignment. 
And it was further held that such a debtor, the maker 
of a note, might set off his deposit in bank at the time 
of the assignment, against the note. Believing then 





that an indorser and a maker of a note, after their lia- 
bilities are fixed, hold precisely similar relations to the 
discharge of their obligations, we hold that either one 
of them, if sued, might set off his counter-claim in 
such suit in satisfaction of his obligation to pay. For 
the present we would follow the decision of the above 
case, which we think applies here. Arnold v. Niess. 
Opinion per Curiam. (Adopting opinion of Sassaman, 
J., Berks Com. Pleas). 

{Decided March 24, 1879.] 

ee 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JANUARY, 1880. 

CRIMINAL LAW—INDECENT EXPOSURE— WHAT IS 
OPEN EXPOSURE.—Under an indictment charging that 
defendant ‘‘ did commit open and gross lewduess and 
lascivious behavior, and did then and there lewdly and 
lasciviously expose his private parts in a most indecent 
posture and situation in the presence of one Rosa 
Beauchamp.” Evidence that defendant willfully so 
exposed his private parts in a private house in the 
presence of the person named, who was eleven years of 
age, with the intention that she should see them, and 
a child four years old establishes the charge. In the 
early case of Commonwealth v. Catlin, 1 Mass. 8, it was 
decided that an indictment under this statute would 
not be supported by evidence of lewdness or lascivious 
behavior in secret. But in the case at bar the conduct 
of the defendant was intentionally open and public as 
distinguished from that which is intended to be pri- 
vate, covered and concealed. It was an act on his 
part intended to be seen by one or both the persons 
present. An act likely to become known, certain to 
offend public decency, and which was observed by at 
least one of those present. It was such open and gross 
lewdness and lascivious behavior as it was intended by 
the provisions of the statute to punish. Commonwealth 
v. Wardell. Opinion by Colt, J. 


FORMER APPLICATION — TRESPASS AND WRIT OF EN- 
TRY — PAROL EVIDENCE TO ESTABLISH IDENTITY OF 
MATTER IN IssuE.—The finding and award of a referee 
in an action of trespass brought by plaintiff against 
defendant for cutting and carrying away wood grow- 
ing upon the premises, held, admissible at the trial of a 
writ of entry to recover the same premises instituted 
by plaintiff against defendant, it being shown that the 
question of title was tried and passed upon in the 
former action by the referee, and the parol evidence 
was admissible to show that it was tried and passed 
upon. The admissibility of the record of the former 
judgment between the same parties depends upon the 
question whether the issue upon which the present 
case turns was in fact litigated and decided in the 
former suit. The trial of an action of trespass may 
turn upon the question of title, and if that question is 
put in issue, tried and passed upon by the jury, or 
court or a referee, the verdict or finding and judgment 
following it are competent evidence of that fact in a 
subsequent writ of entry between the same parties, 
even if it does not operate as conclusive estoppel. 
Eastman v. Cooper, 15 Pick. 276; Dutton v. Woodman, 
9 Cush. 255; Sawyer v. Woodbury, 7 Gray, 499; Bur- 
len v. Shannon, 99 Mass. 200. The pleadings in the 
former suit between the parties alone do not show 
upon what ground the judgment was based. Evans v. 
Clapp, 123 Mass. 165. White v. Chase. Opinion by 
Morton, J. 

TRUST — VOLUNTARY TRUST IN SAVINGS BANK DE- 
POSIT—DEPOSITING IN NAME OF ANOTHER. — J. D. de- 
posited money in a savings bank, the rules of which 
forbade more than $1,000 deposit to the name of any 
one person. After depositing $1,000 to his own name he 
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deposited $500 to that of J. D., Jr., his son; $500 to that 
of 8S. D., and $500 to that of E. D., his granddaughters, 
taking separate books for each deposit. These books he 
kept possession of, never delivering them to the persons 
named during his life-time. He drew and used the 
dividends on these deposits for himself. The books 
which he took contained a provision that ‘any depos- 
itor at the time of making a deposit may designate the 
person for whose benefit the same is made, which shall 
be binding on his legal representatives.’’ In an action 
by the executors of J. D. against the savings bank to 
recover the amount deposited by him, held, that evi- 
dence that testator had said to each of the three per- 
sons in whose name he made the depusits, ‘‘ that he 
had put. his money in the bank for them; that he 
wanted to draw the interest during his life-time; and 
that after he was gone they were to have the money,”’ 
was admissible to establish a trust, and if admitted, 
together with the other facts would warrant a jury in 
finding a trust to exist. Urann y.Coates, 109 Mass. 581. 
No particular form of words is required to create a 
trust in another, or to make the party himself a trustee 
for the benefit of another. It is enough for the latter 
purpose if it be unequivocally declared in writing, or 
orally if the property be personal, that it is held in 
trust for the person named. Ex parte Rye, 18 Ves. 140. 
When the trust is thus created, it is effectual to trans- 
fer the beneficial interest, and operates as a gift per- 
fected by delivery. The decisions in both the English 
and American courts in these cases are not entirely 
uniform. The difficulty is in the application of the 
rule to the varying facts of each case. In Brabrook y. 
Boston Five Cents Savings Bank, 104 Mass. 228, and in 
Clark v. Clark, 108 id. 522, the transaction, so far as it 
tended to create a trust, was incomplete; the entries 
in the bank books did not possess the character of 
completed and fully executed declarations of trust. 
See, also, Cummings v. Bramhall, 120 Mass. 552; Pow- 
ers v. Provident Institution for Savings, 124 id. 378; 
Milroy v. Lord, 4 De G. F. & J. 264; Warriner v. Rog- 
ers, L. R., 16 Eq. 340; Richards y. Dilbridge, L. R., 18 
Eq. 11. Davis v. Ney, 125 Mass. 590. Gerrish v. New 
Bedford Institution for Savings. Opi ‘on by Colt, J. 
<o—____—_ 
MICHIGAN SUPREME COURT ABSTRACT. 


NOVEMBER 29, 1879. 

ABATEMENT—ACTION BROUGHT BY ADMINISTRATOR 
WHEN NOT SUSPENDED BY DETERMINATION OF TRUST. 
H. was administratrix of an estate and as such recoy- 
ered a judgment against W.& R. W. paid into court 
$22,500 in satisfaction of his liability and the judgment 
was left in force against R. Subsequently H. was dis- 
charged by the Probate Court at her own request, and 
relator was appointed special administrator in her 
stead. On the same day she applied to the Circuit 
Court for the payment to her of the $22,500, and the 
same was paid to her less $1,000. This was done with- 
out notice to the solicitor in the action in which the 
judgment was recovered. H. passed to relator $6,800 
as assets of the estate, and the estate was solvent. 
Relator, upon being appointed by the court adminis- 
trator de bonis non, filed a bill to revive the case and 
obtain complete execution of the judgment. Upon 
application by the solicitor mentioned, who claimed a 
lien on the fund recovered under the judgment and 
alleged that the payment to H. was obtained by un- 
warranted practice and by imposition on the court, an 
order was made by the Circuit Court directing relator 
to pay into court $2,000 of the fund in question. Held, 
that the order was proper. The general rule is no 
doubt that when a sole complainant is an administra- 
tor, and the representative character is determined, 
the cause is wholly suspended and is not open for the 
allowance of orders, but it is not universal. There are 





many exceptions founded on reason of justice, and 
among them are reckoned such orders as may be ne- 
cessary for the protection of the fund. 2 Dan. Ch. Pr, 
1582; 2 Barb. Ch. Pr. 677; Cazet v. Hubbell, 36 N. Y, 
677; Hogan v. Hoyt, 37 id. 300; Hale v. Clauson, 60 id. 
339. Although the relator was not yet a party to the 
action in a sense to permit him to enforce the decree 
against the defendant Remington, he was sufficiently 
connected with the cause, and had such standing in 
court to be deemed quasi a party, and to be called by 
the court, on the solicitor’s petition, to restore to the 
keeping of the law what in his character of representa- 
tive of the estate he still held of the fund which had 
been improperly withdrawn. No case standing on 
similar facts has been noticed, but reason and analogy 
favor this result. Ex parte Bailey, In re Barnard, 7 E. 
L. & E. 203; Walworth v. Holt, 6 id. 50; Francis v. 
Francis, 15 id. 47; Ellison’s Estate, 35 id. 553; Wilton 
v. Hill, 21 id. 602; Wharam v. Broughton, 1 Ves. Sr. 
180. People ex rel. Dennis v. Kent Circuit Judge. Opin- 
ion by Graves, J. 


EQUITY LIEN — WILL NOT BE DECLARED WHERE NO 
CERTAIN PURCHASE PRICE. — A deed of certain real 
estate was made from complainant to H., the expressed 
consideration being $1,500. The real consideration 
was a lease back for life of the premiums and acom- 
pound agreement containing a number of promises and 
obligations on the part of the grantee. There was no 
criterion for finding what money value was intended 
to be placed upon the lot conveyed. Held, that an 
equitable lien would not be declared upon the land in 
case of failure of the grantee to perform the promises, 
The general doctrine relative to what is understood as 
the vendor’s lien upon realty rests on the postulate 
that it is not equitable for one to absorb another's 
wealth without recompense; and therefore as between 
grantor and grantee the court will intend that the 
purchased estate was to be held for the unpaid pur- 
chase-money, unless circumstances are found which 
repel the presumption. And among the circumstances 
which will have this effect are reckoned, first, the 
formatjon of arrangements between the parties, which 
suffice to make out that reliance was not placed on any 
unwritten claim against the land; and second, the in- 
troduction of such schemes by the parties and their 
blending of bargainings in such way as to disable the 
court from ascertaining and defining with any cer- 
tainty the present amount in money, or from identify- 
ing the charge sought to be enforced. Dart’s V. & P. 
Ch. 14; Mackreth v. Symmons, and notes, 1 L. C. in 
Eq.; Campbell v. Campbell, 21 Mich. 438; Payne v. 
Avery, id. 524, 551; Clarke vy. Stillson, 36 id. 482; Me- 
Killip v. McKillop, 8 Barb. 552; Arlin v. Brown, 44 N. 
H. 102; McCandrish v. Keen, 13 Gratt. 615; Buckland 
v. Pocknell, 13 Sim. 406; In re Brentwood Brick, etc., 
Co., L. R., 4 Ch. Div. 562. Hiscock v. Norton. Opin- 
ion by Graves, J. 


PROHIBITION — WHEN WRIT WILL NOT BE GRANTED 
— NATURE OF WRIT.—Relator applied for a writ of 
prohibition the effect of which would be to declare in- 
valid an injunction of the Superior Court of Detroit 
restraining) him from proceeding in a matter in the 
Federal Court. He had made no application in the 
Superior Court for relief. Held, that the writ would 
not be granted. The writ of prohibition is a remedy 
provided by the common law to prevent the encroach- 
ment of jurisdiction. It is a proper remedy in cases 
where the court exceeds the bounds of its jurisdic- 
tion, or takes cognizance of matters not arising within 
its jurisdiction. It can only be interposed in a clear 
case of excess of jurisdiction and may lie toa part and 
not tothe whole. It simply goes to the excess of juris- 
diction, ®ad the application for the writ may be made 
by either the plgintiff or the defendant in the case, or 
if more than one, by either, where the excess of juris- 
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diction affects him. It can only be resorted to where 
other remedies are ineffectual to meet the exigencies 
of the case. It is a preventive rather than a remedial 
process, and cannot, therefore, take the place of a writ 
of error or other mode of review. It must also ap- 
pear that the person applying for the writ has made 
application in vain for relief to the court against which 
the writ is asked. The writ is not granted as a matter 
of strict right, but rests in a sound judicial discretion, 
to be granted or not according to the peculiar circum- 
stances of each particular case when presented. 3 
Blackst. Com. 111; Appo v. People, 20 N. Y. 531; Peo- 
ple v. Lenard, 7 Wend. 518; Arnold u. Shields, 5 Dana, 
21; Washburn vy. Phillips, 2 Metc. 299; Ex parte Ham- 
ilton, 51 Ala. 62; Ex parte Blackburn, 5 Pike, 22; High 
on Inj., 88 773, 765. People ex rel. Hudson v. Judge of 
Superior Court of District. Opinion by Marston, J. 


———¢ 


FINANCIAL LAW. 


FoRGED CHECK — WHEN BANK ON WHICH DRAWN 
LIABLE AFTER CERTIFICATION—FAILURE TO COMMUNI- 
CATE INFORMATION — ESTOPPEL. — A Chicago bank 
drew a check on the defendant, a New York bank, for 
$254.50, to the order of G. This check was sent by 
mail to G., but was lost. The check was presented to 
the defendant and by it certified. On the day after the 
Chicago bank wrote to defendant that the check had 
been lost and directed it to stop payment, and wrote 
to the Chicago bank that the check had been certified. 
Two weeks later a stranger purchased of plaintiff Uni- 
ted States bonds and tendered in payment this check 
raised to $2,540, with the name of the payee altered to 
that of plaintiff. This check plaintiff sent to defend- 
ant and asked its paying teller if the certification was 
good, to which he answers, yes. He said nothing about 
the check having been lost, and its payment stopped. 
Plaintiff thereupon accepted the check in payment for 
the bonds. Held, that defendant was liable to plaint- 
iff for the amount for which he received the check. 
“A liability on the part of the defendant was created 
through the neglect of the bank, through its paying 
teller, to inform plaintiffs, when the check was pre- 
sented with an inquiry as to the certification, that 
payment of the check had been stopped, and to com- 
municate the other facts within its knowledge affect- 
ing the validity of the check. The ordinary rule as to 
the liability of a bank upon its certification of a check, 
and upon declarations of its teller as to such certifica- 
tion, only apply where the bank has no special knowl- 
edge of the history of the instrument and of the facts 
connected with the drawing, delivery, indorsement, 
validity, etc. Where the bank is in possession of spe- 
cial knowledge, it is under the same obligation as nat- 
ural persons to disclose it, when omission must result 
in injury to the person applying to them for any in- 
formation on the subject with an evident purpose of 
acting upon information so obtained. Though ques- 
tioned only as to certification, the teller was bound to 
state that payment had been stopped. If the paying 
teller was not informed by the cashier or other officer 
receiving notice to stop payment, there is an omission 
of a plain duty on the part of this official. With 
knowledge of all the facts, the defendant suffered the 
plaintiffs to consider and deal with the paper as genu- 
ine in all respects and is estopped from denying it.” 
New York Common Pleas, General Term, January 5, 
1880. Clews v. Bank of New York National Banking 
Association. Opinion by Daly, J. 


JOINDER OF PARTIES— GUARANTOR OF PROMISSORY 
NOTE CANNOT BE JOINED WITH MAKER.-—Calvert made 
his promissory note to Mast. Before delivery to {Mast 
Mowery wrote this guarantee on the back of the note; 

‘For value received we hereby guaranty the payment 





of the within note, and waive protest, demand and 
notice of non-payment thereof. G. W. Mowery.” 
Held, that under the provisions of the Code of Ne- 
braska (which is the same as in the Codes of Ohio, 
Florida, Minnesota, Oregon, Colorado, North Carolina, 
South Carolina and Wisconsin), ‘‘ persons sever- 
ally liable upon the same obligation or instrument, 
including the parties to bills of exchange and promis- 
sory notes, may all or any of them be included in the 
same action at the option of the plaintiff.” Cal- 
vert and Mowery could not be joined as parties 
in an action on the note. In Gale v. Van Ar- 
man, 18 Ohio, 36, before the adoption of -the Code, 
the Supreme Court held that ‘‘where a stranger 
to a note payable in checks, at the time of the execu- 
tion, wrote on the back and signed these words: ‘I 
guarantee the fulfillment of the within contract,’ it 
was a joint contract, and that the parties might be 
sued jointly upon it,’’ citing Leonard v. Sweetzer, 16 
Ohio, 1; Stage v. Olds, 12 id. 158; Bright v. Carpenter 
& Shuer, 9 id. 139. The decision is placed upon the 
ground that the instruments were executed by princi- 
pal and surety at the same time, upon the same con- 
sideration, for the same purpose, and took effect from 
the same delivery. But a contract of guaranty is not 
a primary obligation to pay, but is an undertaking 
that the debtor will pay. The contract of the maker 
and sureties upon a promissory note is to pay the same. 
The guarantor is not a promisor with the maker. 
The contract of guaranty is a separate and independ- 
ent contract and the liability of the guarantor 
is governed by the express terms of the con- 
tract. He cannot be joined in an action against 
the maker of a note, he not being liable as maker. 
Phalen vy. Dinger, 4 E. D. Smith, 879; Ridded vy. Schu- 
man, 10 Barb. 633; Tibbets v. Percy, 24 id. 39; Allen 
v. Fosgate, 11 How. Pr. 218; Borden v. Gilbert, 13 
Wis. 670; Virden v. Ellsworth, 15 Ind. 144; Bondwart 
v. Bladden, 19 id. 160. Nebraska Sup. Ct., January 10, 
1880. Mowery, plaintiff in error, v. Mast. Opinion by 
Maxwell, C. J. 


NEGOTIABLE INSTRUMENT—RECEIVER’S CERTIFICATE 
NOT THOUGH SO IN FORM — BONA FIDE HOLDER.—Cer- 
tificates for a specified amount were authorized by a 
court appointing him to be issued by the receiver of a 
railroad company. In form the certificates were nego- 
tiable, being made payable to the payee or order, 
which form was prescribed in the order of the court 
authorizing their issue. Certificates for a greater 
amount than authorized were issued. On the back of 
each certificate was printed the order of the court 
mentioned. Held, that the certificates were not nego- 
tiable instruments so as to render those issued in ex- 
cess of the amount authorized valid in the hands of a 
bona fide holder for value. Thereceiver is an officer of 
the court and acts under its order and directions, and 
can do no act legally beyond that. High on Receivers, 
ch. 8. With the issue of the amount of receiver’s cer- 
tificates allowed by the order of the court, the power of 
the receiver ceased, and the form in which the certifi- 
cates were issued could make no difference, and could 
not aid their validity. It has been held by the Su- 
preme Court of our State, in a case somewhat analo- 
gous in principle to this, that municipal bonds issued 
by town officers in excess of the amount allowed by 
the act under which they were issued are void, even in 
the hands of an innocent purchaser. Marshall v. Sil- 
liman, 61 Ill. 218; Town of Elmwood v. Marcey, 92 U.S. 
289; McPherson v. Foster, 43 Iowa, 48. It is not within 
the policy of the law to allow receivers who have been 
authorized to borrow money by order of court, by 
fraudulent action to usurp its functions. The court 
should retain its rightful authority and allow or disal- 
low claims according to the rules of equity. The re- 
ceiver’s certificates in question are negotiable in form 





138 


THE ALBANY LAW JOURNAL. 








and would pass from hand to hand by indorsement, so 
that the holder would be entitled to payment subject 
to all equities existing against them at the time they 
were issued. The orders of school directors under the 
laws of this State are negotiable in the same way, but 
not in the sense that commercial paper is negotiable. 
Newell v. School Directors, etc., 68 Ill. 514. It has 
been held that receiver’s certificates are not generally 
negotiable. Stanton et al. v. A. C. R. R. Co., 2 Wood, 
510; Bank of Montreal v. C. & W. R. R. Co., 7 Cent. 
L. J. 276. These certificates being void as receivers’ 
certificates could not be paid out of the proceeds of 
property in the hands of the receiver. Illinois Appel- 
late Ct., Second District, Jan. 9, 1880. Newbold v. 
Peoria & Springfield R. R. Co. Opinion by Lacey, J. 


—_——______—_—. 


CORRESPONDENCE. 


Tue LIMITATION OF APPEALS. 


To the Editor of the Albany Law Journal: 

The bar of Delaware county are unanimously op- 
posed, I believe, to the preposed act limiting appeals 
to the Court of Appeals. We last week forwarded a 
remonstrance to our member of Assembly, of which 
the inclosed, cut from the Delaware Republican, is a 
copy. 

We are highly gratified that the JouRNAL opposes 
the measure. 

Judge Murray, of the Supreme Court, as well as 
every member of our bar, to whom the remonstrance 
was presented, subscribed it. 

Yours, truly, 
Wa. GLEASON. 

De at, Del. Co., N. Y., Feb. 9, 1880. 


The following is the remonstrance above alluded 
to: 

To the Honorable, the Senate and Assembly of the State 
of New York: 

The undersigned, members of the Bar of the county 
of Delaware, respectfully but earnestly remonstrate 
against the enactment of a law limiting appeals to the 
Court of Appeals in money judgments, to cases in 
which the debt or damages recovered exceed one 
thousand dollars. 

First — Your remonstrapts submit that such law wili 
essentially deprive the people, especially in the rural 
districts, of the right to appeal, except in compara- 
tively few cases. 

Second — That it would render the Court of Appeals 
unpopular with the masses, who believe that the temple 
of justice should be alike accessible to the poor and 
the rich, and such law would render that high tribunal 
obnoxious to the charge of being “the rich men’s 
court.”” And your remonstrants fear that cutting off 
appeals from judgments of less than one thousand 
dollars will engender the belief that the Court of Ap- 
peals may, without any great detriment, be totally 
dispensed with and abolished. 

Third — Your remonstrants further submit that a 
judicial construction or adjudication is equally valu- 
able and important to the public as a guide for the 
vindication of their rights, and against ruin from use- 
less litigation, when rendered in a cause of but five 
hundred dollars as in one for over a thousand dollars, 
and the former class being vastly more numerous, 
this is a reason why the rules of law governing them 
should be more quickly and universally known. 

And finally, we submit that the pressure of busi- 
ness in the Court of Appeals should not be remedied 
at the expense of the many to the profit of the few, 
but by an increase of judges, or by a division of the 
State into two departments, with a Court of Appeals 





of equal authority in each, in which event, should any 
material discrepancies arise in construction or decision, 
they might be harmonized and avoided in the future 
by annual conference or by legislative enactment. 


To the Editor of the Albany Law Journal: 


In your issue of this date you have a short article 
which forcibly expresses, I think, the general feeling 
of the bar against the bill now before the Legislature, 
restricting appeals to the Court of Appeals. The 
principle of the bill is all wrong. Many of the most 
important principles of law have been settled in cases 
which would fall within the limit, and we must ** judge 
the future by the past.” In my own practice I havea 
number of times been debarred from obtaining a 
decision from the court of last resort, upon questions 
of great importance, simply because the amount in- 
volved did not exceed $500, exclusive of costs, and the 
General Term would not allow an appeal. I have 
found that General Terms are apt to refuse permis- 
sion to go to the Court of Appeals, in most cases, 
where the discretion is vested inthem. They naturally 
do not like to be overruled, and besides, believing that 
their own decision is right, they in a large majority of 
cases refuse the permission. I hope you will, on a 
future occasion, give your views on the subject more 
at length, and urge the defeat of the bill. You have, as 
you deserve, great influence upon such questions, and 
I am sure that the exercise of it for the defeat of this 
bill will receive the gratitude of the bar of the State. 

Very respectfully yours, 
JoHuN H. BERGEN. 

BRooxkiyn, Feb. 7, 1880. 


INTEREST ON MATURED CONTRACT. 


To the Editor of the Albany Law Journal: 

The interest clause in a bond and mortgage long 
since due reads as follows: “ Four thousand dollars 
to be paid on the 27th day of November, 1876, with in- 
terest thereon as and after the rate of seven per cent 
per annum, to be paid semi-annually, until said prin- 
cipal sum shall be fully paid and satisfied.’’ Is it law- 
ful to collect the contract rate of interest (seven per 
cent) or the present legal rate (six per cent)? 

Please give me your views upon it. 

Yours, truly, 
C. H, OSTRANDER. 

Mount VERNON, Jan. 26, 1880. 


[We should say the contract rate prevails.—Ep. 
L. J.J 
A CORRECTION. 


To the Editor of the Albuny Law Journal: 

There is aclear error in our R.S., 5th ed., vol. 2, 
p. 826, adopting the Gregorian style: The words “of 
which the year 2000 shall be the first”? should be 
inserted after the words ‘“‘except only every 400th 
year,” and not where they are. Is this an error of the 
printer or of the Legislature? * 

RocHESTER, Jan. 31, 1880. 


BAKER ON CORPORATIONS. 


To the Editor of the Albany Law Journal: 

In my work on “ Corporations,’ I have recently dis- 
covered at least two errors in its text, and to save em- 
barrassment to those who may have occasion to use 
the volume, I have deemed it desirable to call the at- 
tention of the profession to them. 

1. I find that section 7, contained on page 8 of said 
work, was repealed, as will appear by an examination 
of the last section (16) of chapter 143, Laws of 174. See 
section 178 of my work, at page 171. 
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It is not a little surprising that there should have 
been tacked on to chapter 143 of said laws a repealing 
clause of an act entirely different and distinct from 
that mentioned in said act, the said chapter author- 
izing, as it does, the formation of corporations ‘for 
the erection and keeping of hotels,’’ the last section of 
said act repealing a law passed in 1866, chap. 371,which 
in no wise referred to the erection and keeping of hotels, 
nor of business appertaining thereto. 

2. Another error seems to have crept into the text 
of said volume at section 142, page 154, and it is this: 
after the word ‘‘debts’’ and before the word ‘and”’ 
in the fifth line from the bottom of that page, should 
be inserted the words, ‘‘and the names of its then 
stockholders.’”’ This omission was doubtless owing to 
want of proper care on the part of the proof reader. 
(See Laws of 1875, ch. 611.) Occurring as this error 
does in the text, and the forms having been made up 
therefrom, the examiner will perceive on page 257, 
where a form for the annual report of business cor- 
porations is given, that the words ‘‘the names of the 
stockholders are,’’ are omitted. The report should 
contain those words. 

Notwithstanding the exercise of great care in the 
preparation and proving of the text, even in a volume 
of such limited dimensions, it is not an uncommon thing 
that errors occur. A voluminous law writer once told 
me that he had discovered errors of omission and com- 
mission in the text and notes of his works, although 
the proof sheets had been read over by him as many 
as six times 

3. While on this general question I may also mention 
that my work was issued from the press early in April, 
1876, and it will be found that section 54 therein, at 
page 58, was actually repealed in May, 1876. (See chap. 
363 in the Session Laws of that year.) 

4. That section 87, in said volume, at page 108, was 
amended by an act passed May 19, 1876, ch. 358. 

5. That by an act of May, 1876, ch. 280, the Laws of 
1874, ch. 76, contained in section 68 of my work at page 
87, were amended by S&triking out the words, “and 
railroad companies.’’ These suggestions and correc- 
tions will facilitate those who may use the work. 

In conclusion, [ may say that in the certificate of in- 
corporations for business purposes, it will be well to 
state that the ‘“‘undersigned”’ are “citizens of the 
United States, and that a majority of them are citi- 
zens and residents of New York State.” 

By giving these corrections a place in your JOURNAL, 
you will favor the profession, and much oblige, 

Yours, etc., 


New York, February 5, 1880. 


JOHN F. BAKER. 


THE OVERBURDENED CoURT OF APPEALS. 


To the Editor of the Albany Law Journal: 

In review of the constantly increasing length of the 
calendar of the Court of Appeals and the manifest im - 
possibility of any one set of men being able to hear, suffi- 
ciently consider and determine all the controversies aris- 
ing among the five millions of inhabitants of this great 
State who seek the final arbitrament of this court of 
last resort, it is becoming more and more imperative 
that some means be devised for a speedy determina- 
tion of the causes brought before it. 

The vast and constantly increasing amount of litiga- 
tion has naturally led to a certain classification of law 
business, some members of the profession devoting 
their talents exclusively to criminal and others exclus- 
ively to civil cases, and the latter are again subdivided 
into various other classes of specialties. 

We of necessity choose our judges for this court 
from among those best qualified to fill so exalted a sta- 
tion. But it has become difficult, if not impossible, to 
find any lawyer with sufficient experience in all the 
various branches to do ample justice to such position. 





Life is too short for any one man to become thor- 
oughly qualified in all the various branches of the 
law. 

To have duplicate courts exercising equal jurisdic- 
tion in all cases, as was tried a few years since, did and 
necessarily must, in many cases, lead to decisions in- 
volving inconsistencies. 

Why not then have an additional court of last re- 
sort, or a branch, or branches, of the present court, 
giving to each exclusive jurisdiction over ccrtain 
classes of cases, one, for example, all criminal causes, 
and perhaps all others in which the people of the State 
are a party, and the remainder to the other court. Or 
if this would not make a sufficiently equal division, 
add some other specialty to the former. 

With such a classification judges could be selected 
with regard to their special fitness for the particular 
business assigned to each court. Unless something be 
done soon we shall find ourselves in the same condi- 
tion as a few years ago, when the temporary expedient 
of a Commission of Appeals was resorted to to relieve 
us from a condition to which we are rapidly return- 
ing. 

A constitutional amendment of some kind will in- 
evitably have to be adopted. This will require three 
or four years and it should be started at once. Before 
it can be accomplished the court will have an accumu- 
lation of business sufficient to occupy them three or 
four years. 

All new business has to go to the foot of the calen- 
dar and await action until all the accumulated business 
ahead of it has been disposed of. 

The fact that a defeated party can stave off a decision 
for years by simply taking an appeal, thus defeating 
justice, is a disgrace to the great State of New York. 

A, SHOEMAKER. 


LEAP YEAR. 


To the Editor of the Albany Law Journal: 

The Gregorian was but the correction of an error of 
intercalation by the Julian or old style. Writers de- 
fining those styles speak of years and months varied 
in the number of their days in the attempt to keep the 
year coincident with the seasons. Julius Cesar de- 
creed the beginning of the year with January, its 
division into twelve months, the odd months to have 
thirty-one days, the even thirty, except February in 
ordinary years, which was then given twenty-nine. 
Every year a day was to be intercalated between the 
twenty-fourth and fifth days of that month. The 
twenty-fifth was the sexto calendas. The added day, 
preceding it in time, but, by the Roman method of 
reckoning back from a future day, the calends of 
March, following it in computation, was called bis-sexto 
calendas. By this way of numbering, the days be- 
tween the idus of February and the intercalated day 
retained their ordinary numbers. Was this bis day 
another, or it and the next a double day? The fact 
that the next day retained its name in leap year of 
sexto would seem to indicate that they were counted 
as two days, while its name intercalar would indicate 
either a wedging or suppressing of it between the two 
days between which it was placed and which retained 
their relative numbers. The manner in which it was 
spoken of gives little aid in determining what was its 
value. It is said that “in the ecclesiastical calendar 
the intercalary day is still placed between the 24th and 
25th of February; in the civil calendar it is the 29th.” 
Ene. Brit. Title Calendar, vol. VI, p. 77, 8th ed. Is the 
“Gregorian ”’ of the Revised Statutes the ecclesiastical 
or the civil calendar? Whatever the significance of 
the term “‘intercalar,”” our Revised Statutes calling it 
an “added” day, and our practice dignifying it with a 
local habitation (29th) and a name (Sunday) would 
seem to be a recognition of its having an existence as 
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a day and the value thereof. Even in the ecclesiastical 
calendar it has a place in the week and leap year has 
two dominical letters. This whole science of calendar 
making is a tentative one. The unit of measurement 
of time must continue to be the one most appreciable 
to the senses — the solar day — from sun to sun. But 
promises to perform will be made dependent on those 
larger measures—the earth and moon in their courses. 
The law recognizing the contract and its exactness, 
merely says it shall be executed while the day lasteth; 
upon the day nearest the contract time. It cannot make 
the day a mean divisor of these larger measures; but it 
provides that they, the month and year, as known to the 
law, shall vary in the number of their days. So Sose- 
genes devised and Julius decreed that February should 
at times cover twenty-nine and at times thirty days. 
The theory of that style tested by the actual fact re- 
vealed an error of some three-fourths of a day in a 
century. 

Gregory corrected the accumulated errors of several 
centuries and put in force a new style by which the 
error is reduced to a day in thirty centuries. The 
month varies, the day is unchanged. 

The law enforces contracts as nearly as practicable 
according to their terms, interposing its arbitrariness 
for the sake of uniformity inadministration. It there- 
fore provides that a half year shall be taken to mean 
182 days, and a month a calendar month. 1R. 8. 606, 
§§ 3,4. It also provides that interest, at a yearly rate, 
shall be computed for a less time than a year at as 
many twelfths of the yearly rate and as many thirti- 
eths of one-twelfth of the yearly rate as the time 
covers of calendar months and excess over of days. 
1 R. 8.773, § 9. From February 20th, 1879, to March 
10th was eighteen days, to be called 18-30 of 1-12 of a 
year in computing interest under the statute. Suppose 
a note due February 20, 1880, be recovered upon in 
justice’s court on March 10th, this year; is there any 
question but what under this statute 19-30 of the 1-12 
of a year’s interest must be allowed? Is not the time 
actually longer by a day, an ‘‘added’”’ day to February ? 

The question does not seem to have been adjudicated 
in this State, but as affecting commercial paper several 
text-writers have considered it. Story says: (Rom. 
notes, § 213 a), “‘Suppose a note dated on the twenty- 
eighth, twenty-ninth, thirtieth or thirty-first day 
of January, payable in one month, on what day 
will it become due? The true answer will be 
on the twenty-eighth of February, if the year is not 
bissextile, and if it be, then on the twenty-ninth day 
of February, and grace is to be calculated thereon 
from and after the twenty-eighth or twenty-ninth day 
of February accordingly.’’ Daniels (Negotiable In- 
struments, § 624): * * * ‘A month dating from 
the thirty-first of January would expire on the 28th or 
29th of February, as the case might be; and in leap 
year, a month counting from the thirty-first, thirtieth 
or twenty-ninth of January would end on the twenty- 
ninth of February; and the last day of grace would be 
March 3d. But if a bill or note were dated January 
twenty-eighth, a month therefrom would terminate on 
February twenty-eighth, and presentment should be 
on March the second”’ (citing Wagner v. Kenner, 2 
Rob. [La.] 120.) Parsons, to the same effect as Daniels 
(1 Pars. N. & B. 409). Days of grace are by imputa- 
tion of law time contracted for as “days.” If the 
29th of February, as Story, Daniels and Parsons re- 
gard it, is a day of grace, may it not also be a dies 
ire? 

BISSEXTILE. 


NOTES. 


HE American Law Register for January contains an 
article on property in church pews, market stalls 
and lots in cemeteries, which is to be continued; the 





ease of Stanley v. City of Davenport, concerning the 
right of a city to authorize the use of steam motor in 
a public street, with an elaborate note; the case of 
Carhart v. Harshaw, concerning a gift by parent to 
child of exempt property, as against creditors, witha 
note; the case of U. S. Mortgage Co. v. Gross, con- 
cerning rights of foreign corporations, with note, and 
other important matters.——The American Law Re- 
view for February contains an article of thirty pages 
on collateral securities, by Leonard A. Jones; an 
abstract of the case of Central R. R. Co. of N. J.v. 
Penn. R. R. Co., concerning the condemnation for 
public use of property in the hands of a railroud com- 
pany, with a note by Henry E. Mills, and a variety of 
other excellent matters. The change of plan in this 
publication is a great improvement.——The Banker’s 
Almanac and Register for 1880 and Legal Directory, a 
volume of 350 pages, and the thirtieth annual of this 
description, is full of valuable statistics and informa- 
tion, and to bankers must be indispensable. 


—— 


Dr. Wharton sends us the first part of the eighth 
edition of his work on Criminal Law, now in press. 
It is entitled Philosophy of Criminal Law, and covers 
326 pages. His object, as he announces, is to call at- 
tention to certain points on which criminal law touches 
other branches of philosophy. These points are: Re- 
tribution as a logical as well as ethical sequence of 
crime; immorality as distinguished from indicta- 
bility; religion and secular law occupying distinct 
sovereignties; mental disturbances as affecting respon- 
sibility ; qualified responsibility ; how far responsibility 
is conditioned by knowledge; limits of necessity; 
origin of the State, so far as concerns the reservation 
of natural rights; limitation of the penal authority of 
the State to the vindication of rights which cannot be 
vindicated by private action; purpose unconditioned 
by time; complexity of purpose; crime as illogical; 
effectiveness of omissions; inalienability of primary 
rights; causation as the disturbance of an equilibrium ; 
causation imputable only to moral agents; is not nec- 
essarily physical; determinism and free agency, though 
logically contradictory opposites, are practically co- 
ordinate factors: co-responsibility of instigation and 
perpetration; ubiquity of the prerogative of the State 
in vindicating its own rights, or the rights of its sub- 
jects. The treatise deserves a more careful review 
than we can give it at this time. 


“The Connecticut House of Representatives has 
passed, without opposition, a bill abolishing ‘ term fees,’ 
by which lawyers add to their bills every term they do 
not try their suits, and thus have both temptation and 
reward to procrastinate in the prosecution of their 
business. Mr. Wadham, author of the bill, tells this 
illustrative story: A farmer in Litchfield county 
having a mortal disease upon him sent for a lawyer to 
make his will. He had been having a suit with a 
nephew, which had got as far as court but no further. 
He decided not to go out of the world in controversy, 
and he sent for the nephew and they shook hands, 
each agreeing to pay costs and to terminate the suit. 
Word was sent to Litchfield, and the court expenses 
asked for, when to the astonishment of both parties 
they received bills for forty-two terms, at ten dollars a 
term — $420 each for a suit that had never been tried, 
and that ended in a hand-shake.’’ —— The foregoing, 
from the New York Times, seems highly improbable. 
We do not know how many terms a year are held in 
Connecticut, but probably not more than three, the 
number in the rural districts of this State. This would 
indicate a delay of fourteen years. Mr. Wadham 
would better “ give us an easier one.”’ 
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JE give more communications on the subject of 
\\ limiting appeals to the Court of Appeals. 
The views of Mr. Arnoux will be read with interest, 
as ingeniously presenting all that can be urged in 
favor of the proposed bill. Our own views remain 
unmodified. The bill will not injure Mr. Arnoux nor 
his city clients, who seldom have a case involving so 
little as a thousand dollars. But there are many prac- 
titioners and suitors, in the country, who will never 
have the benefit of a review in the Court of Appeals, 
if the bill becomes a law, although the questions 
may be of equal intrinsic and personal import- 
ance. Mr. Arnoux says the citizen has no inherent 
right of appeal. That may be so, but he has an in- 
herent right to have his case decided right, and this 
right is just as valid if his case involves only $500 as 
if it involved $1,000. Mr. Arnoux says the appeal to 
the Court of Appeals is conferred by ‘‘ the State ez 
gratia,” and argues that the State may, therefore, 
take it away at pleasure. But pray who is the 
State? Is it some lord or tyrant set over us, or is it 
ourselves? The people, who made this court for 
themselves, gave it the present jurisdiction, and 
elected and pay the judges, these are the State. If 
the people want the privilege of resorting to this 
court as at present, who shall gainsay them? It is 
for the people alone to say whether in sound policy 
it is best for all of them to be allowed to go there 
as now, or to put a new restriction upon the right. 
The argument that ‘‘excessive appeals enable the 
rich to defeat the rights of the poor” by procrasti- 
nation, seems to us unsound, because it assumes 
that the poor are always right in the lower courts, 
Do we never see judgments against rich corpora- 
tions reversed above ? We cannot tell what is right 
in any case, so long as we have a higher tribunal 
which we consider safer for some cases. We can- 
not be certain that a judgment is right because it 
is only for $900, when if it were for $1,000, we 
should concede our uncertainty by allowing a fur- 
ther appeal. But there is a practical and conclu- 
sive answer to this bill. It will not effect its pur- 
pose. We have good authority for saying that it 
would diminish the appeals about one-quarter. This 
would bring the calendar just within the utmost 
powers of the judges at present, and in two years, 
with the promised increase of business, the calen- 
dar would again be as large as ever. It would not 
relieve the judges, it would disappoint the people, 
it would work injustice. 


The opinions of the community in regard to the 
policy of usury laws are extremely conflicting. A 
bill to abolish these laws is now pending in our Leg- 
islature. Without undertaking to pronounce on the 
merits of a subject upon which political economists 
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disagree, we may remark that New York is one of 
the few States where an out-and-out usury law is in 
force. The penalties of usury are already abolished 
in California, Colorado, Florida, Louisiana, Maine, 
Massachusetts, Nevada, New Mexico, Rhode Island, 
Utah, Washington and Wyoming. They are abol- 
ished, except so far as the interest is concerned, in 
Alabama, Dakota, District of Columbia, Georgia, 
Illinois, Iowa, Missouri, Nebraska, New Jersey, 
North Carolina, Ohio, Pennsylvania, South Carolina, 
Tennessee, Texas and Wisconsin; and except so far 
as the excess over the legal rate is concerned, in 
Connecticut, Indiana, Kansas, Kentucky, Maryland, 
Michigan, Mississippi, New Hampshire, Vermont 
and West Virginia. 


One of the most outrageous devices for the sup- 
pression of vice that has ever come to our notice is 
now in practice, it is said, by the New York Society 
for the Prevention of Crime. It consists in employ- 
ing a body of detectives to watch suspected places, 
like gambling houses and houses of ill-fame, and if 
‘¢respectable” persons are seen frequenting them, 
to warn them to desist, on pain of public exposure, 
However innocent its intentions, this scheme must 
inevitably result in black-mailing. Especially so, if 
it is true, as we are told, that the warning is not to 
be given, unless in the opinion of the spies the 
visits are too frequent. There would seem to bea 
very simple logical reduction of this matter. If a 
house is sufficiently suspected to be a gambling 
house or a house of ill-fame to justify warning peo- 
ple to stay away from it, why not use legal measures 
to suppress it? If it is net sufficiently suspected to 
justify its suppression, certainly no one has any right 
to warn away visitors, or expose the fact of their 
visits. The scheme sounds like the dream of some 
clerical perfectionist, and will inevitably bring trou- 
ble on the heads of its promoters, 


The New York Times is waxing desperate over 
legal matters. It is now devoting its energies to 
the subject of Referees and Receivers. Much that 
the Times says is good, but not new, and the new 
that it utters is not good. For example, everybody 
knows that references are too expensive and tedious; 
but nearly everybody knows that this is not the 
fault of referees, but rather of parties and counsel. 
Among the most chimerical plans of reform sug- 
gested by the Zimes is the following from a corre- 
spondent: 


‘‘In each county a sufficient number of efficient 
referees should be appointed, to attend promptly to 
all cases likely to be referred. They should be nomi- 
nated in writing by the members of the bar in their 
county. Ample notice and ample time should be 
afforded for the members of the bar to record their 
votes for the stated number of referees. The Gov- 
ernor should appoint the referees from those who 
received the highest number of votes. Such ref- 
erees should receive a moderate compensation per 
day, say $15, and fair compensation for drawing a 
report and opinion. A referee’s day should be re- 





garded as lasting from 10 A. mM. to4 p, M., and he 
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should not be entitled to charge for mere adjourn- 
ments. Either party should have the right at the 
time of serving the complaint or answer to claim a 
reference, and unless a written demand for trial by 
jury should be served by the other party within a 
fixed time, the cause should be referred to one of 
such referees, All cases sent to a referee should be 
sent in regular turn, so that each should receive the 
same number of cases, and no preference given. In 
any case so referred involving a question of fact, 
either party should have the right to name an arbi- 
trator to sit with the referee, and the other party 
should have the same right, and the decision of the 
majority should control.” 

This is certainly as bad ascan be. It would make 
the worst kind of a reference ‘‘ring,” namely, a 
ring of standing referees. We are opposed to stand- 
ing referees whether nominated by judges or the 
bar. Every lawyer should have the right to be a 
referee if anybody wants him in a particular case. 
The suggestion in the last sentence quoted is ridic- 
ulous. An arbitration is always the most unsafe 
and unsatisfactory of tribunals. Another corre- 
spondent of the Times has made the discovery that 
the rule forbidding the appointment in foreclosure 
cases, etc., of referees nominated by either party is 
designed solely to confer patronage on the judges ! 
The man who discovered that can discover any 
thing he sets his heart on. One thing the Times 
does say in which we agree. That is in relation to 
the favoritism shown by judges at chambers in the 
order of transacting business, or what the Times 
calls the ‘‘side-door” practice, which consists in 
getting an order granted out of turn by bribery of 
the janitor. We have no doubt something of this 
sort exists. We think we have seen it in former 
years. It is a detestable practice if it does exist, 
and the judges should suppress it. The most emi- 
nent lawyer in New York has no right to have his 
order granted before that of the humblest, unless he 
comes first. The practice is probably unknown to 
the judges, but they should look into the accusa- 
tion. In New York it is a very serious matter, 
where hundreds of orders are granted every day. 


Attorney-General Ward has given an opinion that 
deposits in savings banks are taxable to the deposit- 
ors. This is said to be opposed to the opinion of 
the late attorney-general. The claim of exemption 
is based on section 4, chapter 456, Laws of 1857, 
entitled ‘‘ An act relating to the assessment of taxes 
on incorporated companies.” The section is as fol- 
lows: ‘‘The deposits in any bank for savings which 
are due to depositors, and the accumulations in any 
life insurance company organized under the laws of 
the State, so far as the said accumulations are held 
for the exclusive benefit of the assured, shall not be 
liable to taxation, other than the real estate and 
stocks which may be owned by such bank or com- 
pany, and which are now liable to taxation under 
the laws of this State.” The attorney-general says: 
‘*The language of the section of the statute above 
given is not particularly well chosen, but the pro- 
vision that deposits in the banks which really be- 
long to depositors, and accumulations in life insur- 





ance companies which are held exclusively for the 
benefit of the assured, shall not be taxed, followed 
by the exception or qualification that real estate and 
stocks owned by the bank or company shall continue 
to be liable to taxation — in other words, that prop- 
erty owned by the corporation shall be taxed, but 
property simply held by it in trust for others shall 
not be taxed — is in itself strongly suggestive of the 
conclusion that it was taxation or exemption of the 
bank or company that the Legislature had in mind 
in the enactment of this statute.” He strengthens 
this conclusion by reference to the title and the 
other sections of the act, and the significant fact, as 
bearing upon the probable legislative intention, that 
this class of property aggregates over $300,000, 000. 
We are inclined to think that this is the correct con- 
clusion, but a tax on savings, unless there is a gen- 
eral and efficient taxation of all personal property, 
would be most unequal and impolitic. Indeed, we 
doubt the policy of taxing savings in any event. 


We have received a copy of the report of Messrs. 
OC. F. Adams, Jr., W. B. Williams, and J. H. Oberly, 
a committee appointed at a convention of State rail- 
road commissioners, to examine into and report the 
methods of taxation as respects railroads and rail- 
road securities now in use in the various States of 
the Union, as well as in foreign countries, and to 
report a plan for an equitable and uniform system 
for such taxation. The committee approve the sys- 
tems in use in England, Michigan, and Wisconsin, 
and especially reprobate those of Massachusetts, 
New York, Pennsylvania, and Ohio, as cumbersome 
and presenting ‘‘hardly any features worthy of 
study or imitation.” In speaking of the Central 
railroad, they remark that the difference in the as- 
sessment is $24,000 per mile, and quote the declara- 
tion of the State assessors in their report of 1873, 
that ‘‘the assessments are as unlike as the complex- 
ion, temperament, and dispositions of the assess- 
ors.” The system which they recommend is taxa- 
tion on real property and gross receipts, remarking 
that when this is properly imposed, nothing would 
escape taxation. 


We give an interesting communication from Dela- 
ware in another column on the subject of Tramps. 
About nine months ago the Connecticut anti-tramp 


law went into operation. The Hartford Cowrant 
recently addressed to the selectmen of every town, 
the mayors of cities, and the wardens of boroughs, 
a letter containing the following questions: ‘‘ Has 
the tramp law resulted in practically freeing your 
town from tramps? Have you knowledge of the 
tramp law being used to oppress deserving men in 
any instance? Is the tramp law sustained by public 
opinion in your town ? Please mention specific bene- 
fits to your town derived from the operation of the 
tramp law, if any.” The replies fill about seven 
columns of the Courant, and with three exceptions 
heartily approve the working of the law. The 
Courant editorially remarks: 


‘‘There has been a great saving in expense, which 
taking the State as a whole must aggregate many 
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thousand dollars. There is an added feeling of se- 
curity, worth more than the money saving. There 
has been a lessening of crime and a great reduction 
jn criminal prosecutions. The law has enforced it- 
self, for from the time that it took effect the tramp 
class disappeared, not waiting to ascertain whether 
public sentiment would sustain it. There have been 
a few trials and commitments under it, just enough 
to show that it works well when required. Now 
that its benefits have been felt so widely it is hardly 

ssible that it would be allowed to be a dead letter 
if the miscreants should try the experiment of re- 
turning.” 

Our Delaware correspondent congratulates the 
State that tramps have either disappeared or gone 
to work. Now the question arises, what becomes 
of tramps when they disappear? Do they simply 
go to another State? Legislation on this subject 
has hitherto exhausted itself in ingeniously com- 
pelling tramps to emigrate, and thus one State sim- 
ply relieves itself at the expense of another. Per- 
haps those three dissenting communities in Con- 
necticut were the recipients of all the tramps of the 
State. One of the most disgraceful things in the 
law reports is the evidence of the constant struggle 
of one community to shift the burden of its pau- 
pers on another. Depend upon it, we have not got 
to the root of the matter yet. The man is not cured 
who has got rid of his head-ache at the expense of 
a gout. 


The most important legislative business of the 
past week was the reporting in the Assembly of the 
Nine Chapters of the Code. The three so-called 
Field Codes have also been reported in the Assem- 
bly, but are not yet printed. We hope the four 
will now go through. —— Mr. Hurd proposes to re- 
quire official bonds and undertakings to be recorded, 
and to make a certified copy competent evidence in 
case of loss of the original. Mr. Duell proposes 
to give the New York city District Courts jurisdic- 
tion of actions against foreign corporations, ‘‘ hav- 
ing a place in said city” — probably meaning a place 
of business— where the recovery shall not exceed 
$250, notwithstanding the mutual accounts may ex- 
ceed $400. Mr. Terry proposes to prohibit any 
corporation, society, company, or association, from 
assuming the same name as, or a name so similar to, 
that of any other, as in the opinion of the secretary 
of State to be calculated to deceive or mislead the 
public. Mr. Mitchell proposes to amend section 
236 of the Code of Procedure, by providing that 
judges of the Superior Court and Court of Common 
Pleas of the city of New York, when designated to 
perform Supreme Court duty, as therein provided, 
shall have the powers of Supreme Court justices, in 
or out of court, in actions or special proceedings. 


In the Senate, Mr. Pitts proposes to amend Laws 
of 1877, chapter 417, section 3, subdivision 17, af- 
fecting the rights of law students to admission, by 
providing that the repeal therem mentioned shall 
not affect the right of persons, who but for such re- 
peal, would have been entitled to admission as at- 





torneys and counsellors on or before Oct. 1st, 1880, 
to be so admitted within one year from the taking 
effect of this act, upon compliance with section 4 of 
the act amended. —— Mr. Rockwell proposes to 
amend section 30, title 4, chapter 6, part 2 of the 
Revised Statutes, relating to sales of real estate by 
order of the surrogate to pay debts, by providing 
that in case a creditor purchases the property, and 
the price equals the debts and expenses, he need 
pay only the surplus over his claim, and in case the 
price does not equal the debts and expenses, the 
purchaser shall be credited with the pro rata amount 
to which he would be entitled on distribution, and 
need pay only the balance. 


It is amusing to observe the gallant but ineffectual 
efforts of our Legislature to confer on women the 
right to hold the office of school trustees, etc., and 
to vote for such officers. First, an act was passed 
to effect these purposes, but it was discovered to be 
defective in the title. Then this was corrected, and 
now it is discovered that the Constitution does not 
allow women to vote. 


We are indebted to our excellent neighbors the 
London Law Times and the Solicitors’ Journal for 
copies of the Almanacs presented by them to their 
subscribers. These are very useful publications for 
the profession, for they serve to remind them of 
their most important engagements. For instance, 
according to the Solicitors’ Journal Almanac, Jan- 
uary ist, dog licenses are to be taken out; 5th, 
dividends due at bank. February ist, which by 
the way is Sunday, partridge and pheasant shooting 
ends; 25th, hare hunting ends. March Ist, fly fish- 
ing begins. April 4th, Sunday, game certificates 
expire. August 12th, grouse shooting begins, and 
on the 20th, black game shooting. September 1st, 
partridge shooting begins, and on the 14th, buck 
hunting; and on the 30th, dividends due on India 
bonds. October ist, pheasant shooting begins, and 
on the 29th, harehunting. November 1st, salmon 
fishing ends. December 10th, grouse and black 
game shooting ends; and on the 28th comes the law- 
yers’ calendar day, namely, ‘‘ Innocents.” Accord- 
ing to the Times’ Almanac, also, February 2d, salmon 
fishing begins. We take it that the Times’ man is 
more religious than the Journal’s, for the former 
makes partridge and pheasant shooting end Satur- 
day, January 31st, instead of Sunday, February 1st. 
The former has a larger repertoire than the latter, for 
he advises us that bustard shooting ends March 1st, 
and fox hunting begins March 3d. Also, he is more 
given to the pleasures of the table, for he reminds 
us that the oyster season begins August 4th. We 
don’t eat oysters in that month, for it has no ‘‘r” 
in it. He is probably stouter than the latter, for he 
notes the beginning and ending of dog-days. He 
probably has an aversion to dogs also, for he notes 
that dog-licenses expire December 31st, but takes 
no note of the time for taking them out. Of course, 
as legal authorities differ on grave subjects, we find 
the Times’ man announcing black game shooting as 
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commencing Angust 21st, and ending December 9th, 
instead of the 20th and 10th, as the other chrono- 
grapher has it. Each notes afew of the famous 
historical events, such as the marriage of the Prince 
of Wales, the Battle of Waterloo, the gunpowder 
plot, the ending of the Tichborne trial, the silver 
wedding of the Emperor of Austria, the death of 
the first Napoleon, and the closing of the Fleet 
prison. We conclude that the bar of England 
mingle pleasure with business to a greater extent 
than our own. 


We have received a pamphlet copy of the closing 
argument of ex-Judge George M. Curtis, of New 
York, for the defense in the Buford-Elliott murder 
case. We suspect, from the interior title, that it is 
designed mainly for Kentucky circulation. ‘‘ Bu- 
ford’s bulwark, Judge Curtis, the Napoleon of the 
defense, makes the last appeal; he marshals the 
facts in evidence and lays siege to the jury-citadel; 
Kentucky, the pride of the Union, and not the 
home of the unchallenged outlaw; the insanity 
plea upheld in the light of advanced science and 
the progress of thought; clamor, prejudice, and 
ignorance.” Such are the startling head-lines of 
the speaker’s effort in what he calls ‘‘ perhaps the 
cause célébre of all generations of jurisprudence.” 
It opens with a high compliment to ‘‘the divine 
presence of the fair,” and closes with a solemn ref- 
erence to ‘‘the land of Boyle, Crittenden, Clay, and 
Robertson.” It must have been an eloquent plea—to 
listen to—and a cogent one if you grant its premises. 
It is to be regretted that the speaker should have de- 
plored the passing away of the ‘‘code duello,” al- 
though it must be admitted that it sometimes gave 
a man a chance for his life, unless his adversary was 
too crazy. It is also to be regretted that the speaker 
should have cited, as a precedent and example, the 
case of Cole who killed Hiscock in this city, and 
whose acquittal was one of the greatest blots our 
jurisprudence ever suffered. There is a species of 
unrestrained bad temper and recklessness of conse- 
quences which has something of the appearance of 
insanity, when its possessor allows it to get the 
upper hand, but which does not deserve legal immu- 
nity. To our mind, the conduct of Buford was 
that of a lawless desperado, whose revengeful spirit 
tempted him to commit a deed of blood in a defi- 
ant and theatrical manner. In our opinion he was 
no more morally irresponsible than Booth, the assas- 
sin of Lincoln. Indeed, the cases seem to us quite 
similar. Of course, Mr. Curtis did his duty in de- 
fending him, but we hope that human life in the 
‘*pride of the Union” will not hereafter be subject 
to such ‘‘ explosions,”’ ‘‘sudden and uncontrollable 
frenzy,” ‘‘mad, irresistible impulse,” ‘‘ palsied con- 
science,” etc. If Col. Buford should have the luck 
to be acquitted, we dare say he will never have an- 
other such ‘‘spell;” will be sent to Congress 
rather than the insane asylum; and will be found 
sane enough to make his will. As there is no woman 
in the case it is barely possible that a jury may 
again find him guilty. 





NOTES OF CASES. 


\ E are indebted to a Canadian correspondent for 

a report of an interesting decision lately ren- 
dered by the Superior Court for Lower Canada, in 
the case of Cowie v. Trudeau. The plaintiff sued 
the defendants, directors of La Banque Jacques Car- 
tier, in damages, alleging that they had, in their 
annual report, conveyed to the public a false im- 
pression of the state of the bank, thereby inducing 
him to invest in its stock and to incur loss. It be- 
came necessary to have the books of the bank pro- 
duced in court, and to this end a subpeena duces 
tecum was issued ordering the cashier to produce 
the books. The cashier failed to do so, excusing 
himself on the ground of want of authority over 
the required books. A subpoena duces tecum was 
then issued against the bank — a body corporate and 
politic; ordering it to have the books in court on a 
certain day. It failed to do so and a rule nisi was 
taken out. Counsel for the bank contended that 
a corporation could not be summoned as a witness, 
but Mr. Justice Jetté held that the rule for contempt 
must be declared absolute, and he accordingly fined 
the bank $40. This is said to be the first time in 
the history of Lower Canadian jurisprudence that 
this point has arisen, and the decision is conse- 
quently of considerable importance. In People v. 
Albany and Vermont Railroad Co., 12 Abb. Pr. 171; 
S. C., 20 How. Pr. 358, it was held by the late Jus- 
tice Hogeboom, in an elaborate opinion, that a cor- 
poration is liable to punishment for contempt, dis- 
agreeing with the opinion of Justice Duer, Davis v. 
Mayor, 1 Duer, 484. 


In Evening News Association v. Tryon, Michigan 
Supreme Court, January 23, 1880, 4 Northw. Rep. 
9, it was held that a retraction of a libel, made sub- 
sequently to the commencement of an action there- 
for, is not admissible in mitigation of damages. 
The court say: ‘‘ The next question is whether a re- 
traction of the article, published after the com- 
mencement of the action, could be considered in 
mitigation of damages. No direct authority in 
support of such a position has been cited on the 
argument, and the cases referred to do not, we 
think, sustain such a doctrine. If such a retrac- 
tion may be so considered then there can be no lim- 
itation well fixed as to the time within which ic 
should be made, or beyond which it ought not to 
be so considered. The action may not be com- 
menced until long after the publication complained 
of, and the trial may be still longer delayed. Be- 
sides, there may be more than one trial, so that 
after the libellous article has run its course a retrac- 
tion could in no sense mitigate the injury sustained. 
Indeed, at such a late day a retraction would but 
revive the scandal, and might be an aggravation 
rather than otherwise.” A retraction before action 
mitigates the damages. Hotchkiss v. Oliphant, 2 
Hill, 510. Apology is a legalized plea by statute in 
England, but only when made before the commence- 
ment of the action. 
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On the subject of the publication of law reports 
the case of People ex rel. Ayers v. Board of State 
Auditors, Michigan Supreme Court, 1880, 4 Northw. 
Rep. 16, is of interest. It is held as follows: The 
State board of auditors, as to duties imposed upon 
it by the Legislature, outside of its constitutional 
duties, is subject to the judicial power, and manda- 
mus Will lie to compel performance; and therefore, 
one who is engaged in the business of publishing 
law books, and is ready and anxious to make bids 
and give security, as prescribed by law, for the pub- 
lication of the State reports, is a proper relator in 
mandamus proceedings to compel the board of State 
auditors to advertise for proposals under such law. 
The court say: ‘‘ When the Legislature sees fit to 
impose new duties on such a board, the agency thus 
created cannot be distinguished from any other 
State agency, and is subject to the samerules. The 
judicial power is the only means of enforcing obli- 
gations in ordinary cases, and where, as under the 
act of 1879, the duties to be performed are laid 
down by mandate and not in any sense discretion- 
ary, the courts can inquire into the conduct of the 
State agents and compel their action, unless the 
supposed obligation is in violation of some para- 
mount right or duty which will excuse its non- 
performance,” As to the right of a private relator 
to compel the performance of a public duty, they 
say: ‘*The rule which rejects the intervention of 
private complaints against public grievances is one 
of discretion and not of law. There are serious ob- 
jections against allowing mere interlopers to med- 
dle with the affairs of the State, and it is not 
usually allowed, unless under circumstances where 
the public injury, by its refusal, will be serious. In 
the case of People ex rel. Drake v. Regents of the Uni- 
versity, 4 Mich. 98, and People ex rel. Russell v. In- 
spectors of the State Prison, id. 187, the court took 
pains to guard against any decision that would pre- 
vent complaint by a private relator, where the pub- 
lic interest requires prompt action, and where the 
public prosecutors will not interfere. There is, as 
there shown, more liberality in some States than in 
others. But we find no reason to consider the mat- 
ter as one lying outside of judicial discretion, which 
is always involved in mandamus cases concerning 
the relief as well as other questions.” Upon the 
latter point, see Pumphrey v. Mayor of Baltimore, 47 
Md. 145; 8. C., 28 Am. Rep. 446, and note, 448, 
supporting the same conclusion. 


In McMahon v. Second Avenue Railroad Co., New 
York Court of Appeals, November, 1879, a street 
railroad company agreed with the city to keep the 
street in and about the rails in repair. <A trench 
being dug by a private party, licensed by the city, 
across the street, the company, in order to pass its 
cars, bridged it over with timbers. In driving over 
this structure in a cart, plaintiff was injured by the 
joists separating. Held, that the company was lia- 
ble, both by reason of its contract with the city 
and because it undertook to bridge the trench and 
did not do so properly, and that to avoid circuity of 
action, the suit might be prosecuted against the 











railroad company by the person injured. The court 
said: ‘Nor do we think that the fact that Riss 
was the licensee of the city to make the trench ab- 
solved the defendant from liability to protect the 
public. The contract with the city was made in 
view of all the customary uses to which the streets 
and their appendages are put, from time to time. 
That contract put the defendant in the place of the 
city, to repair the streets after such use, if they 
then needed repair, and to guard against harm 
while they necessarily remained out of repair. Now, 
one of the appendages of this street was the main 
sewer through it; and one of the customary uses of 
the street was to make and enjoy side drains into 
that main sewer. Almost as necessary to a property 
owner on the street, is a use of the main sewer, as 
is a use of the street; and almost as frequent 
and continuous. And the contract contemplated 
that use, and the means customary to avail 
thereof. And for repair of damage to the street, 
arising therefrom, the defendant undertook with 
the city. It will not be denied that the defend- 
ant is bound to keep in repair from the use of 
the street with teams and vehicles; nor but that, 
although the city is also bound to do the same, the 
defendant is liable to one harmed by a neglect to 
repair. It is just as much bound to repair, or pro- 
tect from want of repair, when the need of repair 
arises from a lawful, customary, anticipated and 
probable use of the street, though not as frequent, 
nor by such multitude of people. There was then 
the duty upon the defendant, to the public and to 
this plaintiff, to keep the street in repair, just at 
the place where his wheels went down, or to warn 
away therefrom.” In City of Brooklyn v. Brooklyn 
City R. R. Co, 47 N. Y. 475; 8. C., 7 Am. Rep. 
469, the charter of the defendant was granted upon 
condition that they keep the pavement in repair be- 
tween the tracks, and three feet each side, and a 
person injured by a breach of that duty having re- 
covered against the city, the city was held entitled 
to recover of the railroad. In Mayor of Troy v. 
Troy, ete., R. Co., 49 N. Y. 657, the like doc- 
trine was held, where the railroad had accepted its 
charter on condition that it should keep in repair 
the pavement, and remove the snow so as to render 
the street passable: A person was injured by the 
upsetting of a sleigh on account of an accumula- 
tion of snow excavated from the track and heaped 
up at the side of the track, and recovered against 
the city. It was held that the city could recover of 
the railroad company, although the accumulation 
was partly caused by snow thrown into the street 
from roofs and sidewalks by citizens. See, also, 
McMahon v. Second Ave. R Co., 75 N. Y. 2381. 


THE ANIMAL KINGDOM IN COURT. 


T is so long since we have had any thing to say 
on the legal rights and wrongs of animals and 
their owners, that we are beginning to experience 
an uneasy feeling lest Mr. Bergh might soon be on 
our track. To avert this catastrophe, and to keep 
in countenance Mr. Rogers, of Canada, who not 
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long ago discoursed to us of dogs (see 20 A. L. J. 
6), we give the results of our recent gleanings in 
the law reports on this subject. 

In Mayor of Washington City v. Meigs, 1 McAr- 

thur, 53; 8. C., 29 Am. Rep. 578, it is held that 
the law recognizes property in dogs, and a city or- 
dinance requiring the owner of such property to 
obtain a license for keeping the same, and subject- 
ing him to arrest, fine, and imprisonment for not 
procuring such license, is invalid. The court say, 
“this is too well settled in England and in the 
‘States of this Union to be now questioned.” The 
same doctrine is held in Jlarrington v. Miles, 11 
Kans. 480; 8. C., 15 Am. Rep. 355, and the cases 
are gathered in a note at page 356. But of this 
more anon. Our chief interest in the principal case 
arises from a touching story introduced and told as 
follows by the learned and humane judge : 

‘* Not only has the dog been the subject of dis- 
cussion in the courts, as involving the question of 
property, but his virtues have been celebrated in 
song. The wrongs done him have been touchingly 
described by poets, and hours have been occupied 
at the camp-fires of huntsmen in narrating the 
achievements of favorite hounds. History informs 
us of noble acts of fidelity and affection performed 
by some sentinel of the class under consideration. 
Our attention has been called by our brother, Olin, 
to the event of so much interest to the world, and 
to the cause of freedom of opinion, and to the ex- 
ercise of a conscientious faith, the rescue from the 
grasp of the enemies of toleration of William of 
Orange, on the morning of the 12th of September, 
1572, by the action of a little dog. The Spanish 
army, under the command of Alva, invading the 
Netherlands, and the army of patriots under the 
command of the prince, were encamped near the 
city of Mons. The plan was formed for the sur- 
prise of the patriots and the capture or assassination 
of William, and for this purpose a band of six hun- 
dred disguised men were placed under the command 
of Julian Romero. The historian of the Rise of 
the Dutch Republic narrates that near the hour of 
two o’clock in the morning, ‘the boldest, led by 
Julian in person, made at once for the prince’s tent. 
His guards and himself were in profound sleep, but 
a small spaniel, who always passed the night upon 
his bed, was a more faithful sentinel. The creature 
sprang forward, barking furiously at the sound of 
hostile footsteps, and scratching his master’s face 
with his paws. There was but just time for the 
prince to mount a horse which was ready saddled 
and to effect his escape through the darkness before 
his enemies sprang into the tent. His servants were 
cut down, his master of the horse and two of his 
secretaries, who gained their saddles a moment later, 
all lost their lives, and but for the little dog’s watch- 
fulness, William of Orange, upon whose shoulders 
the whole weight of his country’s fortunes de- 
pended, would have been led within a week to an 
ignominious death. To his dying day, the prince 
ever afterward kept a spaniel of the same race in 
his bed-chamber.’ This event occurred but a short 
time after the Paris wedding, and a short time after 





the St. Bartholomew tragedy. The historian and 
moral philosopher can more appropriately discuss 
the influence which the watchfulness of the little 
spaniel had upon the destinies of the world. We 
can only state a reason for the law throwing around 
this animal its sanction that the right of property 
exists thereto, and that the right of property exist- 
ing, it will be sure to receive the protection of man.” 

Now it seems a pity to disturb the pleasant idea 
that dogs are universally recognized as property, as 
above declared and justified. But contemporane- 
ously down in Texas, where it would seem that 
dogs ought to be more thought of than in the Dis- 
trict of Columbia, the courts hold just the reverse. 
It is there held that dogs are not property within 
the constitutional provision for taxation; but a stat- 
ute exempting one dog to each family, and taxing 
all others at a fixed rate, under a penalty for non- 
payment, is valid asa police regulation. The pre- 
amble of the statute in question is worth quoting : 
‘« Whereas there are in many localities in this State 
a very large number of dogs, and there are strong 
indications of a prevalence of hydrophobia, from 
which much danger will result to the lives and 
property of citizens,” etc. Now two questions 
arise just here; first, will taxing dogs prevent their 
going mad; and second, how do mad dogs endanger 
property? But on the merits the court quote as 
follows from Blair v. Forehand, 100 Mass. 36; 8. 
C., 1 Am, Rep. 94: 

‘In regard to the ownership of live animals, the 
law has long made a distinction between dogs and - 
cats and other domestic quadrupeds, growing out 
of the nature of the creatures and the purposes for 
which they are kept. Beasts which have been 
thoroughly tamed and are used for burden, or for 
husbandry, or for food — such as horses, cattle and 
sheep — are as truly property of intrinsic value, and 
entitled to the same protection, as any kind of goods. 
But dogs and cats, even in a state of domestication, 
never wholly lose their wild natures and distinctive 
instincts, and are kept either for uses which depend 
on retaining or calling into action those very natures 
and instincts, or else for the mere whim or pleasure 
of the owner; and therefore although man may 
have such right of property in a dog as to maintain 
trespass or trover for unlawfully taking or destroy- 
ing it, yet he was held, in the phrase of the books, 
to have ‘no absolute or valuable property’ therein 
which could be subject of a prosecution for larceny 
at common law, or even, according to some authori- 
ties, of an action of detinue or replevin, or a dis- 
tress for rent, or which would make him responsi- 
ble for the trespasses of his dog on the land of 
other persons as he would be for the trespasses of 
his cattle. Vin. Abr., Trespass, Z, Replevin, A; 2 
Bl. Com. 98; 8 id. 7; 4 id. 234, 235; Millen v. 
Fandrye, Poph. 161; Mason v. Keeling, 1 Ld. Payne, 
608; 8. C., 12 Mod. 335; Read v. Edwards, 17 C. B. 
(N. 8). 245; Regina v. Robinson, 8 Cox’s C. OC, 115. 
And dogs have always been held by the American 
courts to be entitled to less legal regard and pro- 
tection than more harmless and useful domestic an- 
imals, Putnam v. Payne, 13 Johns, 312; Brown v. 
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Carpenter, 26 Vt. 688; Woolf v. Chalker, 31 Conn. 
121.” And the court also quote from State v. Mar- 
shall, 13 Tex. 58, as follows: 

‘By the common law, though a man may have 
such a property in these animals as to entitle him to 
maintain a civil action for an injury done them, yet 
as they are not classed among valuable domestic an- 
imals, as horses and other beasts of burden, nor 
among animals domitie nature, which serve for 
food, as neat cattle, swine, poultry and the like, the 
property in them is considered of so base a nature, 
and they are held in so little estimation as property, 
that the stealing of them does not amount to lar- 
ceny.” 

Supporting the latter view ure State v. Lymus, 26 
Ohio St. 400; S. C., 20 Am. Rep. 772, and Ward v. 
State, 48 Ala. 161; 8. C., 17 Am. Rep. 31. Also, 
State v. Holder, 81 N. C. 527. 

Now let us turn from dogs to bulls. In Iowa they 
have a statute prohibiting bulls from running at 
large, and making their owners responsible for all 
the injury they may thus do. Crawford v. Williams, 
48 Iowa, 247, was an action of damages for seduc- 
tion by a bull. The plaintiff alleged that he 
was a breeder of reputed fine thoroughbred stock 
of the kind known as short-horns, and that an 
ill-bred, unregistered and unpedigreed bull, be- 
longing to defendant, unlawfully at large in the 
highway, served and got with calf plaintiff's two 
year old heifer, called ‘‘ Royal Butterfly,” which is 
reputed to be registered in American Herd Book, 
vol. 13, p. 926, to the damage of plaintiff in the 
sum of five hundred dollars. The plaintiff testified 
that he was accompanying a procession of her royal 
highness, and six ladies of her court, along the 
highway, when ghey met the defendant’s cattle, and 
to use his own gfaphic and indignant language, ‘‘I 
supposed t were just cows, till I got among 
them, and the first thing that I knew there was a 
bull served one of my heifers.” A man cannot be 
too careful about the associates of the females of 
his family. One unlearned in the law might sup- 
pose that this plaintiff was nonsuited on the ground 
of contributory negligence on his own part, or on 
the part of her royal highness; or that the court 
would have held that as the noble and aristocratic 
lady of the herd thus chose to suffer the embraces 
of a goodly male representative of her sex, although 
low-born and presuming too much on short acquaint- 
arice, that was a matter entirely within the volition 
of her highness. Royal personages are not to be 
restricted by the usages which pertain to the peas- 
antry. It seems to us a touching instance of love 
at first sight and queenly condescension. Indeed, 
the court below ruled that the measure of damages 
im\this case was the physical injuries or damages 
that might have been done to the cow herself, by 
reason of the attack made upon her by the bull, and 
confined to that particular time. But the court on 
review said : 

“This damage cannot properly be restricted to 
the merely physicial injuries which they occasion. 
The importance to the State of improvement in all 
kinds of stock can scarcely be overestimated. The 





intelligent public spirit which employs itself in the 
improvement of stock ought to be encouraged and 
protected. It will be found impossible to maintain 
good breeds of stock if the owners of ‘scrub’ male 
animals may permit them to run at large with im- 
punity. Much skill and intelligence are requisite 
upon the part of stock breeders in selecting the 
most desirable crosses, so as to transmit the best 
qualities to the progeny. Each stock breeder has 
the right to make this selection for himself. If he 
is deprived of the right of making this selection he 
ought to be fully compensated for the injury in- 
flicted. The value of thoroughbred stock consists in 
the probability that the qualities of excellence will 
be transmitted to the offspring. It is evident that, 
toa breeder of fine stock, a thoroughbred heifer, 
with calf toa bull of impure blood, would be of 
less value than one with calf to a thoroughbred, or 
not with calf at all. The difference in value of the 
heifer, for the purpose of breeding fine stock, before 
meeting defendant’s bull and afterward, constitutes 
the proper measure of plaintiff's damages.” 

We do not know whether the animal thus stigma- 
tized as a ‘‘ scrub” is in the habit of reading the 
Iowa reports, but if he is, we should advise the 
judge who uttered the above Bourbon sentiments to 
keep himself out of the defendant’s stock-yard. The 
bull, however, may congratulate himself on not re- 
siding in Kentucky, where the statutes are peculiarly 
harsh towards such animals running at large. 

——___.__—__— 
REVISION OF THE STATUTES. 

N the “introduction to the Code of Civil Prosed- 
ure,’’ the commissioners declare that they ‘‘deem 
it proper to accompany this, the first installment of 
the New Revision of the Statutes, with a brief history 
of the various attempts at codification and revision in 
this State, since the enactment of the Revised Stat- 
utes, and of the preparation and enactment of this 
portion of the new revision, together with some ex- 
planations of the manner in which they have dis- 
charged the duty devolved upon them by law, of pre- 
paring this standard text of the Code of Civil Proced- 

ure of the State of New York.” 

Much of this brief history is correct. In some of 
the most important particulars it seems to be, though 
doubtless unintentionally, incorrect. 

In section 17 of article I of the Constitution of 1846, 
it is provided that “the Legislature, at its first ses- 
sion after the adoption of this Constitution, shall ap- 
point three commissioners, whose duty it shall be to 
reduce into a written and systematic code the whole 
body of the law of this State, or so much and such 
parts thereof as to the said commissioners shall seem 
practicable and expedient.” 

Section 24 of article VI of the same Constitution is 
as follows: ‘‘ The Legislature, at its first session after 
the adoption of this Constitution, shall provide for 
the appointment of three commissioners, whose duty 
it shall be to revise, reform, simplify and abridge the 
rules and practice, pleadings, forms and proceedings 
of the courts of record of this State, and to report 
thereon to the Legislature, subject to their adoption 
and modification from time to time.” 

Here were two distinct provisions of the Constitu- 
tion, authorizing the appointment of two distinct 
commissions, to revise two distinct portions of the law 
of this State. The duty of the first commission was to 
revise ‘‘the whole body of the law of this State.” 
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The duty of the second commission was to revise the 
laws relating to the practice, pleadings and proceed- 
ings of courts of record. No one dreamed that the 
first commission, though appointed to revise “the 
whole body of the law,"’ could touch ‘‘the rules and 
practice, pleadings, forms and proceedings of the 
courts of record of this State.’’ No one dreamed that 
the second commission could touch any thing else. 
This distinction has been observed by the Legislatures 
of the State ever since the revision of 1830, and when 
a commission was appointed to revise the statutes it 
was never intended that the practice, pleadings and 
proceedings of courts should be tampered with. For 
nearly half a century the Legislature has declined to 
intrust tothe same commission the revision of both 
practice and general law. 

In pursuance of the seventeenth section of the first 
article of the Constitution of 1846, the Legislature ap- 
pointed three commissioners to perform the duties 
specified in that article, and to be styled ‘‘ Commis- 
sioners of the Code.” Laws of 1847, ch. 59, § 1. 
Whether these commissioners did any thing, and if so 
what, does not appear, Their terms of office expired 
on the 8th day of April, 1849. On the 10th day of 
April, 1849, the Legislature appointed three other 
‘““commissioners of the Code’’ (Laws of 1849, ch. 312); 
but the sections of that chapter which related to those 
commissioners were repealed by chapter 281 of the 
Laws of 1850. The labors of these commissioners, 
like those of their predecessors, had no result. 

The eighth section of chapter 59 of the Laws of 1847 
created a very different kind of commission. That 
section is as follows: ‘‘In pursuance of the twenty- 
fourth section of the sixth article of the Constitution, 
Arphaxed Loomis, Nicholas Hill, Jr., and David Gra- 
ham are hereby appointed commissioners, to be styled 
“commissioners on practice and pleadings,”’ to per- 
form the duties therein specificd; and it shall be the 
duty of the said commissioners to provide for the aboli- 
tion of the present forms of actions and pleadings in 
cases at common law; for a uniform course of pro- 
ceeding in all cases, whether of legal or equitable cog- 
nizance, and for the abandonment of all Latin and 
other foreign tongues, so far as the same shall by 
them be deemed practicable, and of any form and 
proceeding not necessary to ascertain or preserve the 
rights of the parties. And any system which said 
commissioners may present to the Legislature shall be 
published, as provided in the sixth section of this 
act.”’ 

In September of the same year David Dudley Field 
was appointed to fill the vacancy caused by the resig- 
nation of Mr. Hill, and the commission thus organized 
presented to the Legislature of 1848 the draft of a Code 
of Procedure. This proposed act was passed by the 
Legislature April 12, 1818, and as subsequently 
amended, constitutes what is now known as the “old 
Code.” On the 10th day of April, 1849, the term of 
the former commission having expired, the Legislature 
created a new commission, consisting of Arphaxed 
Loomis, David Graham and David Dudley Field, to 
further revise the practice, pleadings and proceedings. 
Laws of 1849, ch. 312,81. The Legislature did not in- 
tend, nor did the commissioners suppose, that the 
Code of Procedure was to be interfered with under 
this act. That Code had just gone into effect; it had 
received important amendments; it was regarded as a 
permanent thing. It was not likely that the Legisla- 
ture would have meditated any vital change in so im- 
portant an act, which had just received its approval. 
Indeed, the commissioners were the very ones who had 
framed the Code of Procedure. Even if they had 
been allowed, it was not probable that they would have 
cared to undo their own work — particularly as they 
were granted only a little over seven months in which 
to make their report. At all events, it is certain that 





though they were appointed ‘‘further to revise the 
practice, pleadings and proceedings,” they made no 
attempt to change the Code of Procedure. 

In the meantime the laws of the State had been 
going from bad to worse. They were drifting rapidly 
toward that whirlpool of confusion in which they now 
are. The first move for relief on the part of the Leg- 
islature had failed. A second attempt was made in 
1857. By chapter 266 of the Laws of 1857 a wise plan 
for the revision of the statutes was framed. I quote 
the first and second sections of that act. 

‘*Section 1. David Dudley Field, William Curtiss 
Noyes and Alexander W. Bradford, of the city of 
New York, are hereby appointed commissioners, whose 
duty it shall be to reduce into a written and systematic 
Code, the whole body of the law of this State, or so 
much and such parts thereof as shall seem to them 
practicable and expedient, excepting always such por- 
tions of the lawas have been already reported upon by 
the commissioners of practice and pleadings, or are em- 
braced within the scope of their reports. 

Secrion 2. The commissioners shall divide their 
work into three portions: One containing the Politi- 
cal Code, another the Civil Code, and a third the Penal 
Code. The Political Code must embrace the laws re- 
specting the government of the State, its civil 
polity, the functions of its public officers and the 
political rights and duties of its citizens; the Civil 
Code must embrace the laws of personal rights, and 
relations of property and of obligations; the Penal Code 
must define all the crimes for which persons can be 
punished, and the punishment forthe same. But no 
portion of either of said Codes shall embrace the 
courts of justice, the functions or duties of judicial 
officers, norany provisions concerning actions or special] 
proceedings, civil or criminal, or the law of evidence.” 

The exceptions and restrictions in this act were un. 
necessary. It was doubtless passed in compliance with 
the requirement of the 17th section’ of article I of 
the Constitution; and it was well known, by experi- 
ence and by the distinction made by the two sections 
of the Constitution already referredto, that when 
commissioners were appointed to ify *‘the whole 
body of the law of this State’ they Rad nothing to do 
with the practice, pleadings and pro ings. This in- 
hibition against meddling with the Code was due to an 
excess of caution on the part of the Legislature. 

Not only was the plan for codification wisely framed 
by the Legislature, but the commissioners, who were 
to carry it out, were wisely chosen. Their names were 
a guaranty that the work would be well done, and the 
fact that they were to ‘‘receive no compensation 
whatever ’’ was a guaranty that they would labor solely 
for the interests of the public. They were allowed five 
years tocomplete the codification; and this time was 
subsequently extended to the first day of April, 1865. 
The “ Political Code” was reported to the Legislature 
in 1860; the “ Civil Code” and ‘‘ Penal Code ”’ in 1865. 
For some reason, best known to the Legislature, t ese 
Codes were not enacted. Once more the people re- 
signed themselves to the perplexity of the innumer- 
able statutes of the State —a perplexity which grew 
more profound every year. 

While this attempt at a revision was in progress the 
Code of Procedure was growing steadily in favor. It 
was receiving necessary amendments and the decisions 
of the courts were clearing up all ambiguous portions. 
Indeed, it had attained such perfection that in 186%the 
24th section of article VI was dropped from the Con- 
stitution. There was no further need for “‘ commis- 
sioners on practice and pleadings.”” The Code of Pro- 
cedure had realized all the hopes of its framers. Be it 
remembered that section 17 of article I of the Consti- 
tution was retained. The codification of ‘* the whole 
body of the law of this State’ belonged to the future; 
it had yet to be accomplished. 
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In 1870 the Legislature, considering the appalling 
condition of the laws, dimly recognizing the intricacy 
of the labyrinth, made the third effort for relief. 
“An act to provide for the revision of the statutes of 
the State of New York” was passed, as chapter 33 of 
the Laws of 1870. The first section of that act is as 
follows: 

“The governor, by and with the advice and consent 
of the Senate, is authorized to appoint three persons, 
learned in the law, as commissioners, to revise, sim- 
plify, arrange and consolidate all statutes of the State 
of New York, general and permanent in their nature, 
which shall be in force at the time such commissioners 
shall make their final report, and in the execution of 
their duties said commissioners shall have free access 
to any public records or papers of this State, and be 
permitted to examine the same without fee or reward.” 
Under this act the governor appointed three commis- 
sioners. It was evident that the act granted to the 
commissioners no greater power than had been pre- 
viously granted to the commissioners appointed to 
“reduce into a written and systematic code the whole 
body of the law of this State.’’ In other words, they 
were to keep clear of ‘‘ practice, pleadings and proceed- 
ings.’’ Indeed, if there had been any doubt on this 
point, the Legislature removed it. The first amend- 
ment to chapter 33 of the Laws of 1870 was passed in 
1873; and itis in referring to this amendment, in the 
‘introduction to the Code of Civil Procedure,” that 
the commissioners make their most serious misstate 
ment. They say: ‘ By section 1 of that act the com- 
missioners to revise the statutes were authorized to in- 
corporate into and make part of their revision the 
proposed Political Code, Penal Code, Code of Civil 
Procedure and Code of Criminal Procedure, reported 
to the Legislature by the ‘commissioners of the 
Code’ and the ‘commissioners on practice and 
pleadings,’ as hereinbefore stated.” 

Now read the section alluded to and judge: ‘*The 
commissioners appointed to revise the statutes of this 
State, under and by virtue of chapter 33 of the Laws 
of 1870, are hereby authorized to incorporate in and 
make a part of such revision, the Political Code, the 
Penal Code, the Code of Civil Procedure and the Code 
of Criminal Procedure, reported to the Legislature by 
commissioners appointed pursuant to chapter 266 of the 
Laws of 1857, or so much and such parts of said codes 
as the said commissioners for the revision of the stat- 
utes may deem advisable, with the same force and 
effect as though the said codes were now a part of 
the statutes of this State.’’ §1, ch. 467, Laws of 1873. 

It will be remembered that the commissioners ap- 
pointed by chapter 266 of the Laws of 1857 -were 
merely ‘commissioners of the Code”’ to revise ‘the 
whole body of the law of this State;’’ that they were 
expressly enjoined from trespassing on “ practice, 
pleading? and proceedings;’’ that they obeyed the 
injunction ; that they reported merely the Civil, 
Political and Penal Codes, and that they had nothing 
to do with the “Code of Civil Procedure” or the 
“Code of Criminal Procedure,’”’ which were reported 
by a very different commission —a commission “ on 
practice and pleadings.”’ appointed by chapter 312 of 
the Laws of 1849. The commissioners appointed 
pursuant to chapter 33 of the Laws of 1870 were 
therefore simply authorized to avail themselves of the 
labors of their predecessors in the same work, and 
were, very properly, not authorized to avail them- 
selves of the labors of any commissioners ‘‘ on practice 
and pleadings,’ that being outside of their province. 
This indirect but plain designation of the territory 
assigned to the commissioners was repeated in a sec- 
ond act, relative to chapter 33 of the Laws of 1870. 
Chapter 520 of the Laws of 1875 authorizes the 
“commissioners appointed by virtue of chapter 33 
of the Laws of 1870,’ to “‘incorporate in, and make 





part of such revision, the Civil Code, heretofore re- 
ported to the Legislature by the commissioners of the 
Code.” At the risk of rivalling Poe’s raven in repeti- 
tion, I will state once more that the “ commissioners 
of the Code” had not the slightest concern with 
“ practice, pleadings and proceedings.”’ 

In view of all these facts it is a little surprising that 
the first and only act of these commissioners appointed 
under chapter 33 of the Laws of 1870; the first and 
only act of these commissioners for revising the stat- 
utes; the first and only act of these gentlemen, whose 
predecessors were appointed in accordance with the 
requirement of section 17 of article I of the Constitu- 
tion, was to report to the Legislature the ‘‘ Code of 
Civil Procedure.”’ For twenty-five years the people of 
the State, starving through lack of intelligible laws, 
had been crying to the Legislature for bread. Two 
attempts of the Legislature to supply it had failed. 
Meanwhile the famine increased; the suffering was 
frightful. At length, in 1870, the Legislature made a 
third attempt to answer the cry; they authorized a 
commission of three gentlemen to furnish bread; and 
these commissioners, having duly deliberated, pre- 
sented to the people of the State, a stone. 

I fear that this article may read like an attack upon 
the new Code. It is not so intended. It is not my 
purpose to enter into any discussion of the merits of 
stones as articles of food. Iam not blaming the com- 
missioners for having ‘‘done those things which they 
ought not to have done,” but for having ‘left undone 
those things which they ought to have done.” The 
laws of the State are chaos. I venture to affirm that 
there is no one, in or out of the State, who can tell 
what the laws of this State are on a dozen different 
subjects; not what they mean — one is always excus- 
able for not knowing that—but what they are. In 
order to do so he must have surrounded himself with 
nearly fifty volumes of saws—the yearly statutes since 
the revision—and have gone carefully through each of 
them, comparing each with all the others and with the 
Revised Statutes, marking all repeals, actual and con- 
structive; all amendments, actual and constructive; 
all explanatory and supplemental acts; all acts which 
in any way bear upon others. If he emerges from the 
task with a clear knowledge of the laws of the State, 
he may regard himself as the eighth wonder of the 
world. Legislatures repeal laws and then amend the 
repealed laws. They pass half a score of amendments, 
and then, forgetting the fact, pass half a score more to 
exactly the same effect; they pass explanatory acts 
which themselves require volumes of explanation; 
they pass supplemental acts, which in reality are sup- 
plemental to nothing. I have had occasion to go care- 
fully over all the laws passed since 1862, in the manner 
suggested, and therefore, to a certain extent, know 
whereof I affirm. Nevertheless, if this perplexity 
concerning the laws of this State belonged to myself 
alone, I should attribute it to mental density, and 
keep silent. But I have listened to remarks on the 
subject from able judges and lawyers, and those re- 
marks may be summed up as follows: ‘The statutes 
of this State? It is impossible to maintain an exact 
knowledge of them. As well try to remember all the 
combinations of figures and colors in a kaleidoscope. 
The most that can be hoped is to be able to find out 
what they are, when the occasion arises.”” ‘It is sin- 
gular,’ says Mr. Edmonds, in the introduction to his 
Statutes at Large, ‘ that, while during the first thirty 
years of this century, we had three revisions of our 
statutes, viz.: in 1801, 1813 and 1830, in the next thirty 
years we had none; yet in this latter period more gen- 
eral and important alterations have been made in our 
civil polity than in the former.” If the failure to re- 
vise was ‘‘singular’’ in 1862, is it not something for 
angels to weep over in 1880? If arevision was needed 
then, it is absolutely indispensable now. The difficul- 
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ties encountered by Mr. Edmonds, as stated in the 
“introduction ” already alluded to, ought to be a suffi- 
cient warning. 

It is then to be hoped that the Legislature will either 
pass the Political, Civil and Penal Codes, or appoint 
commissioners to revise the statutes, who will do what 
they are appointed to do. If the latter course is 
adopted one thing is certain: the commissioners will 
have to make up their minds to display, not the gen- 
ius of the inventor, but the drudgery of che anti- 
quary. J. H. HopxKrys. 

RocHESTER, January 21, 1880. 

> 


CONDITIONS IN RAILWAY TICKETS LIMIT- 
ING LIABILITY FOR NEGLIGENCE 
IN CONNECTING LINES. 
ENGLISH |HIGH ‘COURT OF JUSTICE, COMMON PLEAS 
DIVISION, NOVEMBER 26, 1879. 


Burkr v. SouTH-EASTERN RAILWAY COMPANY. 


Defendant, a railway company, issued to plaintiff a ticket 
from London to Paris and back, including the journey 
in France, which was over a French company’s line. 
The ticket was in the form of a book on the outside of 
which was printed “ South-Eastern Railway. Cheap Re- 
turn Ticket. London to Paris and back,” and a notice 
as to the time for which the ticket would be avail- 
able. Inside were about ten pages, six of which were 
coupons, to be detached frum the book and delivered 
up at different stages of the journey. On the first page, 
also inside, was a condition relieving defendant from 
liability for injuries sustained bythe passenger except 
on its own line. Plaintiff sustained injuries on the 
French railway by the negligence of the French com- 
pany. The jury found that defendant had not done 
what was reasonably sufficient to give plaintiff notice 
of the condition as to liability. Held, that the plaintiff 
was bound by the condition, and that the defendants 
were not liable 

Henderson v. Stevenson, 32 L. T. Rep. (N. 8.) 709; L. Rep., 2 
Sc. App. 470, distinguished. 


CTION brought to recover damages for personal 
injuries sustained by the plaintiff while travelling 
upon the Northern Railway of France, under a return 
ticket from Loudon to Paris and back issued by the 
defendants. 

The ticket by virtue of which the plaintiff travelled 
was issued to him at Charing Cross Station on the 26th 
of August, 1878, and was in the form of a book. Upon 
the outside were printed the following words: ‘ No. 
7531."’ South-Eastern Railway. Cheap Return Ticket. 
London to Paris and back. Second class. Available 
for night service only. This ticket is available for 
fourteen days, including the day of issue and expiry. 
Example: A ticket issued on the first day of the month 
will be available for the return journey up to and in- 
cluding the fourteenth. Available for the return jour- 
ney by the South-Eastern or London, Chatham and 
Dover Railways.”’ Inside the book were several pages, 
including six coupons to be detached from their 
places, and given up by the plaintiff at the different 
stages of the journey, and upon the inside of the first 
page was the following condition: ‘* Each company in- 
curs no responsibility of any kind, beyond what arises 
in connection with its own trains and boats, in conse- 
quence of passengers being booked to travel over the 
railways of other companies, such booking being only 
for the convenience of passengers.’’ It was admitted 
that the accident which caused the plaintiff's injuries 
happened upon the French railway through the negli- 
gence of the servants of the French company, and the 
damages were agreed upon at the sum of 2501. 

The action was tried before Cockburn, C. J., and a 
special jury at Westminster, in the Hilary Sittings, 
1879; and in his summing up, the learned judge said to 





the jury, ‘“‘ They (the defendants) have a perfect right 
to make that condition with the passenger, and to 
stipulate that they shall not be responsible for the neg- 
ligence of the other company, but they must take care 
that they bring that condition home to the knowledge 
of the passenger; or at all events, that they do what 
in the opinion of the jury is reasonably sufficient to 
give him that knowledge. * * * There is nothing 
to direct the attention to the inside. You may happen 
to open it and see some printed matter there. Ought 
you to assume that that printed matter is a condition 
that you ought to make yourself master of before 
you walk off with your ticket after paying your 
money? That is the question for you, and you will 
say whether what is done here is reasonably sufficient 
on the part of the company to bring to the knowledge 
of the person taking the ticket that there are some 
conditions there affecting his ordinary right as a pas- 
senger, which it would be incumbent upon the com- 
pany w ‘ake care to bring to his notice.’’ The jury 
found that (here was not sufficient notice given by the 
company, anda verdict was thereupon directed for the 
plaintiff for the agreed sum, leaving him to move to 
enter judgment.” 


Lord CoterrpGE, C. J. This is an action brought by 
the plaintiff against the South-Eastern Railway Com- 
pany to recover damages for personal injuries which 
happened to him in France whilst being carried bya 
French railway company under a through ticket issued 
by the defendants. We have before us a copy of the 
ticket which the defendants issued, and it appears 
that it was in the following form. [The learned judge 
then read the printed matter which appeared upon the 
outside of the ticket.] There that page ends. Then 
on the first page inside are a number of terms relating 
to various parts of the contract, a good deal of it re- 
ferring to luggage, amongst other conditions a condi- 
tion that the English company are not to be responsi- 
ble for injuries to luggage, and then comes the 
condition upon which the defendants now rely: ‘ Each 
company incurs no responsibility of any kind, beyond 
what arises in connection with its own trains and 
boats, in consequence of passengers being booked to 
travel over the railways of other companies.’’ Now 
that is the condition or term on which the defend- 
ants rely, and they say that this injury having hap- 
pened in France they are not responsible for it. That 
prima facie would be a good answer to the action; but 
the plaintiff relying on various decisions of this and 
other courts, took the opinion of the jury on one ques- 
tion, which was, whether the defendants had given the 
plaintiff proper notice of this condition, and the jury 
answered that question in the negative. They may be 
taken for the purposes of my decision to have found, 
taking it in the strongest way against the defendants, 
that the plaintiff did not read the condition, though I 
think no affirmative evidence was given of that fact. I 
will assume, however, that the plaintiff neither read 
that condition nor knew of its existence, whether 
I think that that is a probable or an improbable sup- 
position. Then comes the question, does that afford 
any answer to the defendant’s plea? In my opinion it 
affords none. The contract, as I understand it, is sim- 
ply this little book or ticket, and the whole of this 
little book. This is the contract, and the terms con- 
tained in it are the terms upon which the defendants 
agreed to take the plaintiff to Paris and back; and in 
an ordinary case that would be a matter beyond dis- 
pute. But itis supposed that with reference to this 
peculiar subject-matter, with reference, that is, to 
disputes between passengers and railway companies, 
some distinction has been introduced by decisions of 
the highest tribunals. Now, it is of course obvious 
that Henderson v. Stevenson, 82 L. T. Rep. (N. 8.) 
709; L. R.,2 So. Ap. 470, decided in the House of Lords, 
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binds this court, and that we must obey it; and an et- 
tempt has been made to assimilate this case to the case 
of Henderson v. Stevenson. In that case the facts 
were that there was a contract to take a passenger 
from Dublin to Whitehaven, and a condition which 
it was sought to append to that contract was printed 
on the other side of the ticket limiting the responsi- 
bility of the company. On the same side of the card 
as that on which ‘* Dublin to Whitehaven”? was 
printed there was no reference at all to the other side, 
and it was said that the one side only formed the con- 
tract, because there was no reference whatever to the 
other side upon it; and the jury found that the 
plaintiff assumed —and had a right to assume — that 
the one side of the card contained the whole of the 
contract. That was a case of luggage; so that, taking 
the one side of the ticket as the whole of the contract, 
there wouid arise upon it the ordinary common-law 
contract; and the House of Lords held that there was 
no evidence of any other contract beyond the common- 
law contract. It is not for me to express any opinion 
as to whether the jury came to a right conclusion 
upon the facts. We have only to look at the law laid 
down by the House of Lords upon those facts. If in 
such a case as this the House of Lords had come to the 
conclusion that in a piece of paper like this the whole 
of the contract was limited to the first side of the first 
page out of these ten or twelve pages, I agree that 
Henderson v. Stevenson would be in point and would 
be binding upon us. But it appears to me that the 
facts of this case are entirely different, and that the 
very broadest distinction can be drawn between the 
two. This ticket is simply a book, which contains a 
great many pages, and it is not disputed that the whole 
of the leaves of this little book are during the execu- 
tion of the contract to be made use of. The passenger 
cannot turn the very first page, and make use of the 
very first coupon, without having under his eye the 
term on which the company now rely. It is not a case 
in which the first side of the first sheet could contain 
the whole of the contract, because it is admitted that 
all the coupons, at any rate, form part of the contract. 
If page one, and also pages three to eleven, form part 
of the contract, on what ground is page two to be re- 
jected? The company say that this is the contract 
which they have issued, and which the passenger has 
accepted. Fraud is not suggested, and this is part of 
the printed terms which, by the ordinary use of his 
eyesight, the plaintiff might have seen — not concealed 
from him at all, nor is there any thing to show that it 
was not in the contemplation of the parties when the 
contract was entered into. I am of opinion, there- 
fore, accepting bona fide the direction of the House of 
Lords in Henderson vy. Stevenson, where the facts are 
similar, that this case is not within the authority of 
that decision. I decide it accordingly, without casting 
the shadow of a doubt on the authority of that case. 
What we are virtually asked to do is to decide in favor 
of the plaintiff because on the first page of the ticket- 
book there is not printed in large letters ‘‘ Read the 
next page.”’ That really is what the argument on be- 
half of the plaintiff amounts to. Judgment must be 
entered for the defendants. 


Linpiey, J. I amof the same opinion. The jury 
have not found precisely what the contract was, but 
they found in effect this, that the plaintiff did not 
know of or read the condition relied on, and that the 
plaintiff had not sufficient notice given to him of that 
restrictive condition. Now can the plaintiff make out 
any contract, except that which the company say is the 
contract between them? It appears to me to be quite 
impossible to do that. If the jury had found that the 
contract was what was printed on the first page only, 
such a finding, to my mind, would have been wrong 
and against the weight of evidence, and the verdict 





could not have stood; but they have not found that. 
We are pressed by the case of Henderson v. Stevenson, 
but the facts in that case and in the present one are 
entirely different. In that case the House of Lords in 
substance split the ticket in two, and said that there 
was room to hold that the one side only formed the 
contract. To my mind it is quite impossible that the 
ticket in this case could be dealt with as the ticket was 
dealt with in Henderson v. Stevenson, and the plaintiff 
therefore cannot repudiate one part of this contract, 
and claim the benefit of the other part of it. Judg- 
ment should be entered for the defendants. (Lindley, 
J., cited during the argument Harris v. G. W. Ry. Co., 
34 L. T. Rep. [N. S.] 647.) 
‘Judgment for the defendants. 


DENOMINATIONAL INSTITUTIONS NOT 
PUBLIC SO AS TO BE EXEMPT 
FROM TAXATION. 


PENNSYLVANIA SUPREME COURT, MAY 5, 1879. 


Burp ORPHAN ASYLUM vy. ScHOOL DISTRICT oF 
Upper DARBY. 

By the Constitution of Pennsylvania taxes are required to 
be uniform, but the Legislature may, by law, exempt 
from taxation, among other kinds of property, “ insti- 
tutions of purely public charity.”” Thestatute provides 
that all ‘‘ universities, colleges, seminaries, academies, 
associations and institutions of learning, benevolence 
and charity, founded, endowed and maintained by pub- 
lic cr private charity”’ shall be exempt. Held, that an 
orphan asylum giving preference to children baptized in 
the Episcopal Church in such a way as practically though 
not nominally to exclude all other children, was not 
exempt from taxation. 

oxen by the School District of Upper Darby 

41 against the Rector, Church-wardens and Vestry- 

men of St. Stephen’s Church, in the city of Philadel- 

phia, trustees of the Burd Orphan Asylum of St. 

Stephen’s Church, to determine whether the property 

belonging to and used for the purposes of such asylum 

is liable to taxation for public school purposes. 

By the Constitution of Pennsylvania (art. 9, § 1), 
it is provided as follows: 

‘* All taxes shall be uniform upon the same class of 
subjects within the territorial limits of the authority 
levying the tax, and shall be levied and collected 
under general laws, but the General Assembly may, 
by general laws, exempt from taxation public property 
used for public purposes, actual places of religious 
worship, places of burial not used or held for private 
or corporate profit, and institutions of purely public 
charity.” 

A statute of Pennsylvania provides thus: ‘“ All 
hospitals, universities, colleges, seminaries, academies, 
associations and institutions of learning, benevolence 
and charity, founded, endowed and maintained by pub- 
lic or private charity, shall be and the same are hereby 
exempt from all and every county, city, borough, 
bounty, road, school and poor tax.” 

One Eliza Howard Burd, by will, bequeathed to de- 
fendants, who are a corporation, a sum of money, ‘to 
establish an asylum for poor, white female orphans,”’ 
to be called ‘‘The Burd Orphan Asylum of St. Ste- 
phen’s Church.” 

The will stated this: 

‘*The objects of the said asylum shall be to main- 
tain, educate, and at a suitable age and time (to be 
judged of and determined by those to whose manage- 
ment I have intrusted the asylum), to place out to be 
instructed in proper employments — First, the white 
female orphan children of legitimate birth, of the age 
of not less than four years, and of not more than 
eight years, who shall have been baptized in the 
Protestant Episcopal Church in the city of Philadel- 
phia. Secondly, the same class of children baptized in 
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the said church in the State of Pennsylvania; and, 
thirdly, all other white female orphan children, of 
legitimate birth, not less than four years of age and of 
not more than eight years, without respect to any 
other description or qualification whatever, except 
that at all times, and in every case, the orphan children 
of clergymen of the Protestant Episcopal Charch 
shall have the preference. * * * The will directs 
that the children shall be instructed in the Episco- 
palian faith, and gives to the rector, wardens and 
vestrymen of St. Stephen’s Church above named the 
control of the institution, subject to the visitation of 
the bishop of the Episcopal Church of the diocese in 
which Philadelphia may be. 

With a portion of the property devised the defend- 
ants purchased land, erected a building thereon and 
established an asylum for the reception of such per- 
sons as are named in the will as beneficiaries, and 
opened and carried on the same, maintaining and 
educating orphanchildren. The plaintiff having levied 
a tax on the property mentioned, this action was 
brought. The court below, the Delaware Common 
Pleas, decided in favor of plaintiff, delivering this 
opinion upon a case stated. 


CuiayTon, P. J. The only question, therefore, to be 
now decided is whether the institution of which the 
defendants are the trustees is ‘a purely public charity; ’ 
if it is, then the plaintiffs admit it to be exempt from 
taxation, but if not, the judgment must be for the 
plaintiffs upon the case stated. The cases cited by the 
plaintiffs’ counsel do not apply with the force he con- 
tends, for they mostly relate to the distinction between 
public and private corporations; but it is quite clear 
that a charitable corporation may be strictly a private 
one, yet the charities it dispenses may be purely pub- 
lic. The question in this case is not whether the Burd 
Orphan Asylum of St. Stephen's Church is a public or 
private corporation, but whether the charity the cor- 
poration dispenses is of a purely public nature. This 
depends upon the extensiveness of the objects of the 
institution. A college ora hospital founded by a pub- 
lic benefactor, which extends its benefits to the people 
of any municipal division of the public, no matter 
how small its territorial limits may be, is a public 
charity; thus, a hospital for the use of the people of a 
particular parish, though a private corporation, is 
nevertheless a public charity. Every charity which is 
extensive in its object may, in a certain sense, be called 
a public charity. 2 Atk. 88. 

A charity need not be universal in order to be a 
public one. It may be for the poor, the blind, for 
widows, or for orphans of a parish or township, or of 
a city, county, State or government. Our Constitu- 
tion requires that the charity shall not only be of a 
public nature, but purely of a public one. A charity, 
therefore, restricted to a particular religious denomi- 
nation or to persons baptized in acertain faith, isnot a 
purely public charity, no matter how extensive its ob- 
ject may be among the persons of the religious faith to 
whom it is restricted. When the people of Pennsyl- 
vania adopted the present Constitution they saw 
proper to restrict the charities, which were to be ex- 
empt from taxation, to purely public ones. As before 
stated, they did not mean those only which might be 
founded or endowed by the public, but they required 
that the objects should be public, and they inserted the 
adverb purely before the word public for some purpose. 
We have no authority to strike it out. The word in 
its ordinary meaning signifies: Without any mixture 
of that which is foreign; without connection with, or 
dependence upon, any thing else; absolutely, entirely. 
If the charity depends upon a religious test, or is re- 
stricted to a particular sect, or if preference is to be 
given to persons baptized in a certain faith, in sucha 
manner as probably to absorb the entire benefit of the 





founder’s bounty, it is not a purely public charity. By 
applying those principles to the institution in ques- 
tion we can easily ascertain whether it is such a purely 
public charity as is contemplated by the Constitution 
and act of Assembly as above cited. 

The institution known by the name of the Burd 
Orphan Asylum of St. Stephen’s Church is a private 
corporation. Mrs. Burd, by her will, proved April 11, 
1860, devised to the corporation a large amount of 
property in trust to establish the institution. (The 
objects of the institution, as contained in the will of 
Mrs. Burd, were here set forth by the court.) * * * 

Can this institution in any proper sense be called a 
purely public charity? Upon a cursory view the third 
class of persons entitled to the benefit of this charity 
would appear to be the general public, being white 
females of the age named; but upon a careful read- 
ing, even this apparent public benefit is postponed to 
the daughters of Protestant Episcopal clergymen 
throughout the world. It is to be taken for granted 
that the institution is limited in its capacity. It would 
most likely be filled by orphans who have been bap- 
tized in the P. E. Church in the city of Philadelphia. 
If any room remains, the orphans, so baptized, 
throughout the whole State of Pennsylvania, are to be 
next provided for, and if there is still accommodation 
for more, then the daughters of Episcopal clergymen 
throughout the world are to be received before the 
children of the general public of the city of Philadel- 
phia, or any other place, can enter it. The exclusion, 
therefore, of the general public is so great as to 
amount to almost absolute rejection. Perhaps the ob- 
ject of the word purely,in the Constitution, was to 
meet just such delusive public charities as this. 

While, therefore, the institution is highly beneficial 
to the public, and its object very commendable, it is 
clearly not a purely public charity, and not included 
within the act of Assembly exempting its property 
from taxation for school purposes. Judgment is, 
therefore, ordered for the plaintiff on the case stated, 
for $232.13.” 

Judgment was accordingly entered for the plaintiff 
for $232.13, and defendants took a writ of error. 


Ludovie C. Cleemann, for plaintiffs in error. 
A. Lewis Smith, for defendant in error. 


TruNKEY, J. The clear and convincing opinion of 
the learned judge of the Common Pleas comprises all 
that need be said in support of the judgment. He 
puts the case on the true ground, namely, that the 
charity is not purely public, for the reason that it is 
practically limited to white female orphan children 
who shall have been baptized in the Protestant Epis- 
copal Church. His reasoning upon the essential point 
accords with the doctrine of Donohugh’s Appeal, 5 
W. N. C. 196, where it was held that private institu- 
tions for purposes of purely public charity, and not 
administered for private gain, may be exempted from 
taxation. It was there said: ‘‘The essential feature 
of a public use is that it is not confined to privileged 
individuals, but is open to the indefinite public. It is 
this indefinite or unrestricted quality that gives it its 
public character. The smallest street in the smallest 
village is a public highway of the Commonwealth, and 
none the less so because a vast majority of the citizens 
will certainly never derive any benefit fromitsuse. It 
is enough that they may do so if they choose. So 
there is no charity conceivable which will not in its 
practical operation exclude a large part of mankind, 
and there are few which do not do so in express terms 
or by the restrictive force of the description of the 
persons for whose benefit they are intended. Thus, 
Girard college excludes, by a single word, half the 
public, by requiring that only male children shall be 
received; the great Pennsylvania hospital closes its 
gates to all but recent injuries, yet no one questions 
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that they are public charities in the widest and most 
exacting sense. * * * Next and last, we have to 
consider the force to be given to the word ‘ purely’ in 
the constitutional phrase, ‘purely public charity.’ In 
this connection, and in its ordinary sense, the word 
‘purely’ means completely, entirely, unqualifiedly, and 
this is the meaning we must presume the people to 
have intended in adopting it in their Constitution.” 
Per Mitchell, J., of the C. P., Donohugh’s Appeal, 
supra, at p. 200. 

From the foregoing it is at once seen that a public 
use, whether for all men or a class, is one not confined 
to privileged persons. The smallest street is public, 
for all have an equal right to travel upon it; but a way 
used by the thousands which may be shut against a 
stranger is private. Would Girard college be a public 
charity if the male children entitled to admission were 
limited to sonsof deceased masons or odd fellows? If 
the Pennsylvania hospital closed its gates to all but 
Methodists or Baptists having recent injuries, the 
people would not believe it a purely public charity in 
the intendment of their Constitution. A charity for 
the poor of a parish or township is public, but not if 
confined to poor Presbyterians in the municipality. 
Public charities may be restricted to a class of the 
people of the State, or of a municipal division. At 
the same time they must be general for all of the class 
within the particular municipality. ‘‘Thus a blind 
asylum is only for the blind in the community.”’ If it 
be completely public alJ the blind in that community 
are on equal footing, and should its capacity be insuf- 
ficient for all, there is no mistaking justice in the 
order of admission. To open its doors only to the 
blind of a particular religious denomination, or of a 
beneficial association, or of a political party, shuts 
them against the public. A known and recognized 
class though not generally poor or diseased, or de- 
crepit, may be the subject of a public charity, as sail- 
ors, yet if the endowment were limited in its benefits 
to sailors who are members of a designated sect, there 
could hardly be two opinions of its character. 

Private or individual gain in a pecuniary sense is not 
the sole test. ‘The true test is to be found in the ob- 
jects of the institution.’’ Where these are to advance 
the interest of a party, of an association, of a private 
corporation, of a religious denomination, and the like, 
however beneficial to the public their growth and suc- 
cess may be, there is a private object to gain, the insti- 
tution is not unqualitiedly public. In such cases the 
purpose is wholly private, or the private blends with 
the public. 

The Constitution prohibits appropriations ‘‘ to any 
denominational or sectarian institution, corporation 
or association;’’ and of money raised for public 
schools, ‘‘to be used for the support of any sectarian 
school.” It forbids exemption from taxation of all 
property, except such as may be devoted to public pur- 
poses and uses. Among the public purposes, ‘actual 
places of religious worship’’ are named, thereby ex- 
cluding from the exception other property held by 
religious societies. How can it be said that an institu- 
tion for the support and education of the orphan 
children of a distinct denomination of Christians may 
be exempted from taxation, within the spirit of the 
Constitution ? 

Judgment affirmed. 

Sharswood, ©. J., Mercur and Paxson, JJ., dissent. 

alcillgtiiaiai 
NEW YORK COURT OF APPEALS ABSTRACT. 

CoRPORATION-—-LIABILITY OF TRUSTEES FOR FAILURE 
TO FILE STATEMENT — LIMITATION NOT EXTENDED BY 
SUCCESSIVE DEFAULTS.—In an action against a trustee 
of acorporaticn to enforce a personal liability for a 
corporation debt, on the ground that the trustees had 





failed to file the statement required by statute, it ap- 
peared that the liability, if any existed, was complete, 
and had accrued in 1868, the debt having existed iu 
1867 and the statement not being filed as required by 
law in January, 1868. The action was brought in 1875. 
Held, that the limitation of three years began to run 
in 1868 (Merchants’ Bank v. Bliss), and that a failure 
to file in 1873 could not be resorted to for the purpose 
of extending the limitation. The statute requires that 
the action be brought within three years from the 
time the cause of action accrues. The action being 
for a statutory penalty the penalty, if it ever was in- 
curred, was incurred in 1868, and a default in success- 
ive years does not have the effect of waiving the lia- 
bility of the trustee as would a new promise of a pay- 
ment on account in the case of a liability on contract. 
The remarks of Comstock, J., in Boughton v. Otis, 21 
N.Y. 264, are not applicable to this case. They re- 
late to the liability of successive trustees for the same 
debt, not of the same trustee for the same debt by 
reason of successive defaults. They do not affect the 


question whether a trustee having once become liable 
for a particular debt the statute of limitation does or 
does not begin to run in his favor from that time as to 
that debt, notwithstanding that the default may be 
continued during successive years. Judgment affirmed. 
Opinion by Rapallo, J. 


Losee, appellant, v. Bullard. 
[Decided Jan. 13, 1880.] 


EVIDENCE — HYPOTHETICAL QUESTION — CROSS-EX- 
AMINATION — QUESTIONS TO TEST RECOLLECTION — 
COMPARISON OF SIGNATURES—WITNESS—TRANSACTION 
WITH DECEASED PERSON. —In an action against an ad- 
ministrator for the value of certain bonds claimed to 
have been left by plaintiff with the intestate for safe- 
keeping and for sale, certain receipts signed by intes- 
tate were produced in evidence, which defendant 
claimed were forged. One of the witnesses for plaint- 
iff testified to the genuineness of the signatures on the 
receipts, stating that he had seen deceased write his 
name as indorser upon certain checks in witness’s 
possession, but that he had not looked at the checks 
lately. Defendant’s counsel, on cross-examination, 
asked: ‘* You are not quite sure; if you should have 
those checks before you and his signature then your 
opinion might be altered as tothose; are you?” Held, 
that the question was properly excluded as hypotheti- 
eal. (2) If questions on cross-examination are asked 
merely to ascertain how much recollection the witness 
had it is not matter of right to ask every conceivable 
question. The extent to which inquiries irrelevant to 
the issue may be pursued for the purpose of affecting 
credit to be given to a witness are within the discre- 
tion of the court. (3) Comparison of signatures for 
the purpose of determining genuineness can only be 
made with signatures properly in evidence, and the 
genuineness of which is material to the main issue. 
Signatures cannot be introduced for the mere purpose 
of comparison. Miles v. Loomis (Court of Appeals, 
November, 1878); case of Youngs v. Honner, 1 Car. & 
K. 51, distinguished. (4) Where a party had, on cross- 
examination by his opponent, an administrator, been 
examined as to a transaction with the intestate, held, 
that the party on re-direct examination was entitled to 
explain the transaction, and state the whole transac- 
tion so as to show that the inference sought to be 
drawn therefrom was unfounded in fact. Judgment 
affirmed. Merritt v. Campbell et al., udministrator, 
appellant. Opinion by Rapallo, J. 

[Decided Jan. 13, 1880.] 

FIRE INSURANCE — CONDITION AGAINST GUNPOWDER 
VIOLATED BY KEEPING ONE-HALF POUND. — A fire in- 
surance policy upon a stock of goods consisting chiefly 
of groceries, provisions and crockery, provided that it 
should be void if the assured should keep gunpowder 
without written permission in the policy. In the body 
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of the policy was this clause: ‘ Permitted to keep 
twenty-five pounds of gunpowder for retail trade, to 
be kept in close tin cans and sold by daylight only.” 
Tn an action upon the policy it appeared that a clerk, 
on a day just preceding the fire, had sold half a pound 
of gunpowder from a wooden keg, and that it had 
been kept in that keg. As to how much more was 
kept in the keg the testimony was indefinite. Held, 
that the policy was avoided. The permission to keep 
powder was not a waiver of the condition against 
keeping, but only a modification. The uncontroverted 
testimony established that more than half a pound of 
powder was kept. This was not so trifling an amount 
as to be incapable of doing damage. Therefore, the 
express stipulation against keeping any gunpowder in 
the manner in which this was kept was violated, and 
the violation was not immaterial. Mead v. North- 
western Ins. Co., 7 N. Y. 530. Judgment reversed and 
new trial ordered. Shipman vy. Oswego & Onondaga 
Ins. Co. Opinion by Rapallo, J. 

[Decided Jan. 13, 1880.] 

MUNICIPAL CORPORATION — LONG ISLAND CITY — 
RIGHT TO CONTROL RUNNING OF RAILROADS BY ORDI- 
NANCE. — The charter of Long Island City (Laws 1871, 
ch. 461) gives the common council power to make ordi- 
nances, etc., and impose penalties not exceeding $100 
for the violation of such ordinances, for the purpose, 
among others, ‘‘to regulate the use of streets, high- 
ways, roads and public places by foot passengers, 
vehicles, railways.’’ The charter contains this: 
‘Nothing in this act shall be construed as granting 
to the common council of said city power to prohibit 
or control in any manner the use of steam power on 
any railroad, from any part of Long Island to the 
East river, and such railroad companies shall have un- 
obstructed right to run to the East river with their 
locomotives and cars, but shall furnish suitable guards 
and signals at the street crossings, for the proper pro- 
tection of the public.’’ The common council of the city 
passed an ordinance requiring any corporation operat- 
ing a railroad running by steam power in the city limits, 
at each point where its railroad crossed a street on the 
level, to station a flagman to warn persons passing 
along the street of the approach of trains, a penalty 
being provided for disobedience to the ordinance. 
Held, that the ordinance was invalid as toa railroad 
company whose road was constructed before the 
passage of the charter, and whose railroad ran to the 
East river. The railroad had the unobstructed right 
to run its trains to the East river, and the duty to fur- 
nish suitable guards or signals could be enforced only 
by the courts, and the common council had no right to 
regulate that duty by ordinance. Judgment affirmed. 
Long Island City, appellant, v. Long Island R. R. Co. 
Opinion by Earl, J. 

[Decided Jan. 13, 1880.] 

NEGOTIABLE INSTRUMENT—IMPLIED ACCEPTANCE— 
NEGLECT OF ACCEPTOR TO RETURN — ORAL PROMISE TO 
pay.— The provision in the statute (1 R. S. 769, § 11) 
that one who shall destroy or refuse to deliver a bill of 
exchange presented to him for acceptance shall be 
deemed to have accepted the same, has reference to an 
unreasonable detention of the bill, anda mere neglect 
to return a bill will not render the one so neglecting 
liable, even though he induced the holder of the bill to 
allow it to remain in his hands by an oral promise to 
pay it on a certain contingency, or at a certain time, 
the time having arrived and the contingency having 
occurred. Judgment affirmed. Matteson, appellant, 
v. Moulton. Opinion by Folger, J 
[Decided Jan. 13, 1880.] 

PARTNERSHIP — DISSOLUTION—GOOD-WILL — WHEN 
PARTNER MAY NOT DO BUSINESS AS ‘‘ SUCCESSOR”’ OF 
Frrm.—A firm of dentists dissolved partnership. 
There was nothing in the former relations of the par- 





ties or the express terms of the agreement of dissolu- 
tion which gave to either the good-will of the business 
of the firm, nor was either restrained from conducting 
the practice of dentistry on his own account, in any 
place, but defendant became the owner of the unex- 
pired term of the lease under which the firm occupied 
its place of business, and of certain firm fixtures and 
other property. Held, that defendant acquired only 
the good-will connected with the place of business, and 
not that connected with the personal reputation of the 
firm. Dougherty v. Van Nostram, 1 Hoff. Ch. 70; 
Musselman and Clarkson’s Appeal, 62 Penn. St. 81; 
Williams v. Wilson, 4 Sandf. Ch. 379. He could not 
continue the use of the firm name, for in such case the 
retiring partner would be liable to those creditors not 
knowing of his retirement for the debts of the firm; 
nor would the remaining partner be entitled to declare 
himself the “successor” of the firm, for in sv doing 
he would declare not only that the firm had dissolved, 
but that his co-member had retired from business. 
He could only describe himself as occupying the 
premises formerly occupied by the firm, and as form- 
erly of that firm. Judgment affirmed. Morgan v. 
Schuyler, appellant. Opinion by Danforth, J. 
(Decided Jan. 13, 1880.] 


PRACTICE — COUNTER-CLAIM — Cope, § 974. — In an 
action for dissolution of a firm, and an accounting, 
the answer alleged that plaintiff, in disregard of the 
copartnership articles, appropriated the good-will of 
the firm to himself (the articles providing for a sale of 
the same); that the good-will was worth $200,000. ° It 
also set up as a separate counter-claim that plaintiff 
fraudulently misappropriated funds of the firm, and 
concluded with a general allegation that he appropri- 
ated the good will, claiming to offset the same, and 
prayed that an issue be framed and sent to a jury to 
determine the amount of damages due by plaintiff to 
defendant, by reason of plaintiff’s violation of the 
contract, which amount should be allowed him in the 
accounting. Held, that there was presented no 
counter-claim which showed a separate and a distinct 
cause of action, which would entitle the defendant to 
a trial by jury, and that the provision of Code, § 974, 
would not apply. Order affirmed. Cook v. Jenkins, 
appellant. Opinion byMialler, J. 

[Decided Jan. 20, 1880.] 


UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


APPEAL— BILL OF EXCEPTIONS CONTAINING ONLY 
CHARGE OF JUDGE, AS EVIDENCE, INSUFFICIENT. — In 
a bill of exceptions to the charge of the court below, 
none of the evidence given or offered at the trial was 
set out, and there was nothing besides what was stated 
in the charge to show what was proved, or what any of 
the evidence tended to prove, but the charge of the 
judge set forth that certain facts, upon which were 
based the objections to such charge, were conceded. 
Held, that there was no evidence of what facts existed 
properly before this court, so that the error of law 
claimed to be founded thereon could be reviewed. 
The court say: We do not look to the charge of the 
judge for the state of the evidence on which that very 
charge is to be held right or wrong. The judge can- 
not be permitted to cure the error of his law proposi- 
tions by assuming as facts what may not have been 
proved. As we understand the principles on which 
judgments here are reviewed by writ of error, that 
error must appear by some ruling on the pleadings, or 
on a state of facts presented to this court. Those 
facts, apart from the pleadings, can only be shown 
here by a special verdict, an agreed statement duly 
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signed and submitted to the court below, or by bill of 
exceptions. When, in the latter, complaint is made 
of the instructions of the court given or refused, it 
must be accompanied by a distinct statement of testi- 
mony given or offered which raises the question to 
which the instructions apply. This is not to be sought 
for, however, in the comments of the court to the jury 
on the testimony. The proof of facts which make the 
charge erroneous must be distinctly stated as proved, 
or that evidence was given tending to prove them. 
And it is not sufficient to show that the judge assumed 
this in his charge to the jury; it must be certified to 
this court distinctly under his hand. We are not fur- 
nished by counsel with any case precisely in point. 
Probably no bill of exceptions was ever certified to an 
appellate court before, which contained nothing but 
the charge and the objections made to it. We havea 
strong analogy, however, in certain cases decided by 
this court under the act of 1865, sections 649 and 700 of 
the Revised Statutes. Under that act the court, 
sitting by consent of parties to try a case, without a 
jury, could make a special finding of facts in the nature 
of a special verdict, on which the court could review 
the judgment rendered. It has been frequently urged 
in this court to permit an opinion of the court below, 
when it states the facts on which it was based, to stand 
for such special finding. But this court has uniformly 
refused to assent to this, though the opinion was in 
the record and sufficiently full as tothe facts, and 
many such cases have been affirmed here for want of 
the formal finding of the special facts by the court, 
though they might have been collected from the opin- 
ion. The case of Insurance Co. v. Boon, 95 U. 8. 117, 
is one of these. Insurance Co. v. Tweed, 7 Wall. 51, is 
also in point. Judgment of United States Circuit 
Court, Eastern District, Arkansas, affirmed. Worth- 
ington et al., administrators, plaintiffs in error, v. 
Mason. Opinion by Miller, J. 


MARRIED WOMEN — CONTRACTS BY — WHEN NOT 
BOUND BY ACTS OF HUSBAND —STATUTE OF MIssIs- 
SIPPI — ESTOPPEL — MARRIED WOMEN CANNOT BY AD- 
MISSIONS ENLARGE RIGHT TO CONTRACT. — By the 
statutes of Mississippi married women may rent their 
lands or make any contract for the use of the same, 
aud may Joan their money and take securities for its 
payment, and employ it in trade or business, and the 
express enactment is that all contracts made by the 
husband and wife, or by either of them, to obtain sup- 
plies for the plantation of the wife may be enforced, 
and satisfaction secured out of her separate estate. 
Provision is also made that when a married woman 
engages in trade or business as a feme sole she shall be 
bound by her contracts made in the course of such 
trade or business, in the same manner as if she was 
unmarried. The statwte also provides that orders for 
supplies to her plantation, if filled, bind the separate 
property of the wife, whether bought by herself or 
her husband with or without her consent, the rule 
being in that State that the husband is for that pur- 
pose the agent of the wife in invitum, and that he is 
made so by legislative enactment. Her separate es- 
tate is bound-for such supplies even when purchased 
by the husband without her direction. A wife leased 
aplantation belonging to her to her husband, by a 
verbal lease, for one year. He carried on the planta- 
tion in hisown name. He and his wife executed three 
notes, which were given to purchase supplies for the 
plantation. The one taking the notes did not know of 
the lease, and a deed of trust was executed by the wife 
and husband at the same time, to secure the payment 
of the notes, in which it was recited that it was made 
to secure the indebtedness of the wife. Held, (1) thatas 
the wife had the right to lease the plantation belong- 
ing to her she might lease it to her husband fora year 





by a verbal lease, in which case it would not be, if 
carried on by the husband in his own name, a planta- 
tion of the wife, and neither she nor her separate 
property would be liable for supplies furnished or con- 
tracts made in carrying it on, and (2) that the wile was 
not estopped from defending an action upon the notes 
by the recital in the deed of trust executed by her. A 
married woman cannot, by her own act, enlarge her 
capacity to convey or bind her separate estate. Pal- 
mer y. Cross, 1S. & M. 46. Facts recited in an instru- 
ment may be controverted by the other party in action 
not founded on the same instrument but wholly col- 
lateral to it. Recitals of the kind may be evidence 
for the party instituting the suit, but they are not con- 
clusive. Champlain v. Valentine, 8 Mees. & Wels. 
200; Ilerman on Estoppel, § 238; Lowell v. Daniels, 2 
Gray, 161,169. In order to work an estoppel the par- 
ties to a deed must be sui juris competent to make it 
effectual as a contract. Hence a married woman is 
not estopped by her covenants. The wife was not 
competent to purchase supplies for the plantation of 
the husband, and, therefore, could not be estopped by 
the recitals. Bigelow on Estoppel, 276; Jackson v. 
Vanderheyden, 17 Johns. 167. Judgment of United 
States Circuit Court, Southern District, Mississippi, 
affirmed. Bank of America, plaintiff in error, v. 
Banks. Opinion by Clifford, J. 


REMOVAL OF CAUSE UNDER ACT OF 1875— WHEN 
PETITION NOT IN TIME—NOT ALLOWED UNLESS OP- 
PONENT OF MOVING PARTY Is RESIDENT OF STATE 
WHERE BROUGHT.— In a petition filed in September, 
1875, by a defendant, for the removal of a case to the 
United States Circuit Court, from a Missouri court, 
under the act of Congress of March 3, 1875, it appeared 
that the case was pending when the act was passed, 
and was tried April 14, 1875, and it did not appear that 
any of the plaintiffs were citizens of Missouri. After 
removal the Circuit Court remanded the case to the 
State court. Held, no error. The courts of the 
United States are not required to take any suit until 
in some form their jurisdiction is made to appear of 
record. This rule applies to suits coming to them by 
removal as well as to those in which they issue the 
original process. Suits cannot be removed from the 
State courts on account of ‘‘ prejudice or local influ- 
ence,” unless the party opposed to him who petitions 
for the removal isa citizen of the Staie in which the 
suit is brought. The express provision of the statute 
is that ‘‘ when a suit is between a citizen of the State 
in which it is brought and a citizen of another State, 
it may be so removed on the petition of the latter.” 
R. S., § 639, sub. §3. The act of March 3, 1875 (18 
Stat. 470) has not changed this provision of the 
Revised Statutes. Removals for this cause still de- 
pend on that section, which is a reproduction of the 
act of 1867. 14 Stat. 558. As the plaintiffs are not 
shown to have been citizens of Missouri, it is clear 
that the defendants were not entitled to take the case 
to the courts of the United States on this ground. To 
effect a removal under the act of March 3, 1875, the pe- 
tition must be filed in the State court, ‘ before or at 
the term at which said cause could be first tried and 
before the trial thereof,’ § 3. This has been held to 
mean, in respect to suits pending when the act was 
passed, that the petition must be filed at the first term 
of the court thereafter at which the cause could be 
tried. Meyer v. Const. Co. See 21 Alb. L. J. 16. 
The act took effect from the time of its approval, 
March 3. The case was actually tried once in the 
State court, on the 14th of April following. The peti- 
tion was filed too late. Judgment of United States 
Circuit Court, Western District, Missouri, affirmed. 
American Bible Society, appellant, v. Grove et al. 
Opinion by White, C. J. 
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MICHIGAN SUPREME COURT ABSTRACT. 
JANUARY 20, 1880. 

ACTION — AGAINST PARTIES JOINTLY NOT MAIN- 
TAINABLE IF ONE PARTY NOT LIABLE. — Plaintiff 
brought a joint action of debt upon an official bond 
against T. as principal and J. D. and H. as sureties. 
From the plaintiff's evidence it appeared that D. nei- 
ther executed the bond nor was a party to it. Held, 
that plaintiff was bound to prove a joint liability on 
the part of all to succeed, and having failed as to D. 
could not recover as against the remaining defendants. 
Winslow vy. Herrick, 9 Mich. 380; Ballou v. Hill, 23 
id. 60; Mace vy. Page, 33 id. 88; Livingstone’s Ex’rs v. 
Tremper, 11 Johns. 101; Shireff et al. v. Wilks, 1 E. 48; 
Buller’s N. P.129; 2 Evan’s Poth.57; 1 Chitty’s P. (16th 
Am. Ed.) 51 and 52, and notes; Anderson vy. Robinson, 
38 Mich. 407. City of Detroit v. Houghton. Opinion 
by Graves, J. 

EXECUTION — UPON JUDGMENT IN FAVOR OF DE- 
CEASED PERSON — IRREGULARITY IN ISSUE WILL NOT 
AVOID SALE UNDER.— An administrator issued an exe- 
cution on a judgment in favor of his intestate with- 
out having the judgment revived. An order for re- 
viving the judgment would have been granted him as 
a matter of right upon proper application. Held, that 
the sale under the execution would not be set aside to 
the injury of a purchaser at such sale, there being no 
fraud or inequitable conduct on such sale, but an order 
reviving the judgment so as to cure the irregularity 
would be made nune pro tunc. Holmes v. Russel, 9 
Dowl. 487; Cumber v. Wane, Strange, 426; Tapley v. 
Goodsell, 122 Mass. 176. Jenness v. St. Clair Circuit 
Judge. Opinion by Graves, J. 

LANDLORD AND TENANT — WHEN TENANT MAY DIS- 
PUTE LANDLORD'S TITLE.—While the general rule is 
that both tenants and those in privity, either in blood 
or estate, are estopped from disputing the title of the 
landlord or the title of any one who succeeds to his 
rights, so long as they hold the possession originally 
derived from him, this principle does not forbid the 
tenant from showing that the landlord’s title has ex- 
pired or has been extinguished by his own act or by 
operation of law. Lamson vy. Clarkson, 113 Muss. 348; 
Fuller v. Sweet, 30 Mich. 257; Hilbourne v. Fogg, 99 
Mass. 11; Despard v. Walbridge, 15 N. Y. 374; Mount- 
ney v. Collier, 16 E. L. & E. 252. It is an indispensa- 
ble condition in an action to recover possession of 
demised premises that the complainant is lawfully en- 
titled to the possession, and unless he shows himself to 
be so the jurisdiction fails. Bryan v. Smith, 10 Mich. 
229, and the authorities holding that one who has suc- 
ceeded by grant to the estate and right of the land- 
lord can maintain the proceeding, very strongly, if not 
conclusively, imply that the grantor cannot. Howard 
v. Merriam, 5 Cush. 563-584; Hayden v. Ahearn, 9 
Gray, 438; Rabe vy. Fyler, 18 Miss. 440. The court in 
Kilbourn vy. Fogg says it is well settled that the 
tenant is not estopped to deny that subsequent to his 
own entry the lessor has put an end to his title by his 
own act, and in Dispard v. Walbridge the court ob- 
serves that if the landlord die during the tenancy and 
a contest arises with the heir, the tenant cannot dis- 
pute the title of the ancestor, but he may show a de- 
vise to a third person; that were it otherwise, the 
tenant would be at the mercy of both the heir and de- 
visee. He could defend himself against neither; and 
reference is made to Jackson v. Rowland, 6 Wend. 670, 
where it is said: ‘‘ A tenant cannot dispute the title of 
his landlord, so long as it remains as it was at the time 
the tenancy commenced; but he may show that the 
title under which he entered had expired or been ex- 
tinguished.”” Lancashire v. Mason, 75 N. C. 4565. 
McGuffie v. Carter. Opinion by Graves, J. 








CRIMINAL LAW. 


EVIDENCE — CONFESSION WHILE UNDER UNLAWFUL 
ARREST ADMISSIBLE. — A prisoner charged with 
murder, while under an arrest claimed to be unlawful, 
made confession to the officer in charge of him. Held, 
that even if he was under an unlawful arrest that fact 
would not exclude the confession. In Rex v. Thorn- 
ton, 1 Moody’s C. C. 27, it was held that the confession 
was admissible, though obtained from a_ person in 
illegal custody, and upon the sound principle that the 
mere naked fact of the illegal custody of an accused 
party cannot of itself be deemed sufficient grounds 
for the exclusion of his confessions. It bas been held 
in several causes in this State that a confession of a 
party charged with crime while under arrest or in 
confinement is competent as evidence against him, 
unless obtained by the inducement of threats or 
promises. People v. Rogers, 18 N. Y. 9; People vy. 
Wentz, 37 id. 392. Opinion by Davis, P. J. Balbo vy. 
People of New York. New York Supreme Court, 
General Term, First Department, January 9, 1880. 

TRIAL— OFFICER PRESENT WITH JURY WHILE De- 
LIBERATING ERROR. — At a trial for adultery where 
the jury retired to consider their verdict, an officer 
accompanied them and remained in the room during 
their deliberations. The officer did not converse with 
the jury in their deliberations. Held, error, for which 
anew trial would be allowed. Whether the officer 
attending the jury does or does not converse with 
them, his presence to some extent must operate as a 
restraint upon their proper freedom of action and ex- 
pression. When the jury retire from the presence of 
the court it is in order that they may have opportunity 
for private and confidential discussion, and the neces- 
sity for this is assumed in every case, and the jury 
sent out as of course where they do not notify the 
court that it is not needful. The presence of a single 
other person in the room is an intrusion upon this 
privacy and confidence, and tends to defeat the pur- 
pose for which they are sent out. The public are con- 
cerned in this as well as the accused, and the public is 
also concerned in not having the deliberations of the 
jury reported for news-gatherers and scandal- mongers 
outside. Jurors are generally expected to keep their 
own counsel, because they have an interest in doing so; 
but the officer is under no corresponding restraint, and 
it is through him that what takes place in the jury 
room is most likely to leak out. Michigan Supreme 
Court, November 29, 1879. People of Michigan v. 
Knapp. Opinion by Cooley, J. 


VARIANCE — MURDER — IDEM SONANS — VERBAL 
MISTAKE AS TO NAME OF PERSON KILLED. — The varia- 
tion in an indictment for murder between *‘ White- 
man’’ and ** Whitman,’ in the name of the person 
killed, held, immaterial. It is enough to state a party 
injured, or any person except the defendant, by his 
Christian name and surname. Wheat. Am. Cr. Law, 
§ 250. A description of a person, in legal proceedings, 
by the name acquired by reputation, has been held 
sufficient. Id. § 257. ‘If the name in the indictment 
be spelled differently from the real and usual mode of 
spelling it, but be idem sonans with it, and whether it 
be idem sonans seems to be a question to be left to the 
jury it will be sufficient, otherwise not.” Arch. Cr. 
Pr. & Plead. 80. In determining the question of idem 
sonans the following, in Word v. State, 28 Ala. 53, is 
applicable: ‘* The books abound in hair-breadth dis- 
tinctions, but we apprehend the true rule to be, that if 
the names be sounded alike, without doing violence to 
the power of the letters found in the variant ortho- 
graphy, then the variance is immaterial.’’ The follow- 
ing, among many others found in the books, are held 
to be idem sonans: Blackenship and Blankenship, 
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McInnis and McGinnis, Edmindson and Edmundson, 
Decedence and Dicedence, Conly and Conolly. In 
Graham vy. Walker, 10 Ala. 379, it was said Usrey and 
Usery are idem sonans. ‘‘The law does not take 
notice of orthography, therefore, if the name is mis- 
spelled, no harm to the prosecution can come from 
this, provided the name, as written in the indictment, 
is idem sonans, as the books express it, with the true 
name. It is some times a nice matter to determine 
when the names are of the same sound, and the courts 
do not, in this matter, hold the rule of identity with a 
strict hand.’’ 1 Bish. Cr. Pro., § 688. ‘If two names 
are, in original derivation, the same, and are taken 
promiscuously in common use, though they differ in 
sound, there is no variance.’’ Id., § 689. Texas Court 
of Appeals, December 19, 1879. Henry v. State of 
Texas. Opinion by Winkler, J. 


—_——_¢______. 


REPORT OF COMMITTEE ON PRIZES OF NEW 
YORK STATE BAR ASSOCIATION. 


To the Executive Committee of the N. Y. S. Bar Asso- 
ciation : 

At the last annual meeting of the Association, the 
Committee on Prizes was authorized and directed to 
make its final report to the Executive Committee. 

The essays offered in competition for the prize have 
been examined with care by the several members of the 
Committee. Without exception the papers were 
found to possess decided merit. 

The Committee has given the first place to the essay 
signed *“‘Die Stryd met Fortyn wint.’’ Upon opening 
the sealed envelope after the decision was made, the 
writer was found to be Mr. Sheldon T. Viele of Buffalo. 

In the judgment of the Committee the essay signed 
* Anglo-American ”’ is entitled to the second place. 

The two papers above mentioned take opposite sides 
of the question of codification. As the question is 
now engaging the attention of the profession, and con- 
cerns the entire State, the Committee recommend that 
both papers be published in the next annual report of 
the Association, and in such other way as may seem 
best to the Executive Committee. 

pinta 
NEW BOOKS AND NEW EDITIONS. 


Wanpe’'s RETROACTIVE Laws. 

A Treatise on the Operation and Construction of Retro- 
active Laws, as affected by Constitutional Limitations 
and Judicial Interpretations. By William P. Wade, 
author of “Law of Notice.” St. Louis: F. H. Thomas 
& Co., 1880. Pp. xiviii, 391. 

rT treatise grew out of the preparation of a mono- 
graph on State Insolvent Laws. The general 

division is as follows: Introductory; Construction of 

Statutes; Laws impairing the Obligation of Contracts 

entered into by States; Laws Impairing the obligation 

of Private Contracts; Laws Devesting Vested Rights; 

Statutes Affecting Remedies; Curative Acts; Ex post 

facto Laws; Retroactive Operation of Repeals. From 

a cursory examination we judge that the work con- 

tains convenient references to the leading cases, with 

a correct statement of their principles, and that its 

arrangement is scientific and convenient. It seems 

hardly te rise to the pretensions of a “treatise.” 

With rare exceptions it does not “treat” of the cases, 

that is, there is little of criticism, comparison or his- 

torical review. Indeed, the dimensions of the volume 
indicate this limitation. For example, we find very 
scanty reference here to the Dartmouth College causes. 

The subject is a very great one, involving a discussion 

of some of the most celebrated and most disputed 

adjudications, and worthy the powers of a thinker 





who should have devoted many years to the investiga- 
tion. These remarks imply objection only to the title 
of the book. It is hardly a “ treatise.”” But that it is 
a good practical guide to the practical lawyer we have 
no question. The book is elegantly printed but indif- 
ferently bound. The arrangement is by sections, and 
there are tables of contents and cases cited, and an 
index. The table of cases cited covers thirty-two 
pages. We blessthe author for plainly showing in 
every line of his index that his references are to the 
sections and not tothe pages. We calculate that we 
have lost six months of our life by having to turn 
back to ascertain the true inwarduess of this matter 
in law books. 


DANIELL’S CHANCERY PLEADINGS AND PRACTICE. 

Pleadings and Practice of the High Court of Chancery. 
By the late Edmund Robert Daniell, Barrister-at-law. 
Fifth American edition, with notes and references to 
American decisions; an Appendix of Precedents ; and 
other additions and improvements, adapting the work to 
the demands of American practice in Chancery. Based 
on the Fourth American edition, by J.C. Perkins, LL. 
D.; by W. F. Cooper, LL. D. Boston: Little, Brown & 
Co, 3Vols. Pp, clxx, 2705. 

Of the general merits of this standard treatise our 
predecessor spoke fully on the issue of the fourth 
American edition. See 4 A. L. J.291. We heartily 
assent to all that was there said of this work. In 
comparing the American with the English books of 
practice it was there said that nothing had ever been 
published here approaching Tidd’s or Daniell’s work. 
We think the writer must have forgotten Graham’s 
Practice, Gould’s Pleadings and Barbour’s Chancery 
Practice, three works never excelled in any country. 
The two former are of classic value, even under a 
Code practice, while the latter’s place will probably 
never be usurped inthis State. But for general ap- 
plicability in its special field the present treatise is un- 
questionably unsurpassed, and even in the States 
which have abolished the distinction between law and 
equity, it is almost if not quite as useful as elsewhere. 
The present edition contains a citation and digest of 
about 2,500 cases, decided since the last previous edi- 
tion, involving an examination of nearly 1,000 volumes 
of reports. The present index of cases cited covers 
112 pages, fine type, double columns. The general in- 
dex covers 385 pages; the forms, 496 pages. The 
printing is faultless, except that the type is too small— 
a fault in some degree excusable, however, by the 
great dimensions of the work. 


Gany’s PROBATE LAW. 


The Law and Practice of Courts of Probate under the stat- 
utes and decisions of the Supreme Courts of Wisconsin 
and Minnesota. With referencesto the decisions in 
Michigan, Massachusetts and other States, where a simi- 
lar system prevails, and many other references upon 
special subjects; with over two hundred forms, pre- 
pared under the Revised Statutes of Wisconsin, of 1878. 
By George Gary, county judge of Winnebago county, 
Wisconsin. Chicago: Callahan & Co., 1879. Pp. xiii, 
574. 

This seems an orderly, intelligent and useful treatise 
on the important subject to which it is devoted. 
Based upon local statutes, its chief importance must 
be to the western practitioner, but it is probably not 
without its uses to lawyers in other localities. The 
author states in his preface: ‘‘ There are evidences of 
two theories of the powers and jurisdiction of courts 
of probate. One, which prevails in the New England 
States (from which our system is derived), regards 
them as courts of general jurisdiction of a limited 
class of subjects, with plenary powers and jurisdiction 
within the limitations of the statute. The other, 
which prevails in New York (outside of New York 
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city) and some other States, regards them as courts of 
inferior and limited jurisdiction, in favor of which 
nothing is to be presumed, and which act properly only 
under direct and positive statutory direction in every 
case.’’ The author is probably correct in this, but our 
recent reading of Roderigas v. East River Savings 
Bank, 63 N. Y. 460; 8S. C., 20 Am. Rep. 555; and 
Jocumsen v. Suffolk Savings Bank, 3 Allen, 87, would 
lead us to suspect a leaning toward an exact reversal 
of the theories of both localities. See ante, 65, 84. 
This book is admirably furnished for the local practi- 
tioner, with rules and forms, beside the usual tables of 
cases and contents, and index, and is fairly printed. 


WELLS ON REPLEVIN. 

A Treatise on the law of Replevin, as administered in the 
courts of the United States and England. By H. W. 
Wells, counsellor at law. Chicago: Callahan & Co., 
1880. Pp. Ixxxii, 493. 


There would seem to be a place for this work, as there 
has been no English work on the subject, we believe, 
for half a century, and never an American one except 
Morse’s, originally published in 1849, and re-published 
last year. The present is lessa monograph and a much 
more extensive work than the last mentioned, citing 
over 3,000 authorities. The subject is an intricate and 
vexed one, and well deserves special and careful treat- 
ment. The chapters are :eaded as follows: Historical 
introduction; general principles; when and for what 
it lies; plaintiff must have the right to immediate and 
exclusive possession; possession by the defendant; 
joint owners; description, identity of the goods; con- 
fusion of goods of different owners, change of form; 
chattel mortgage; property seized for a tax; goods in 
the custody of the law; taking by theft, force or fraud; 
the demand; the bond; the writ; the return; dam- 
ages; parties; pleading; pleading by defendant; plea 
of non-cepit and non-detinet; replevin of a distress; 
verdict and judgment; miscellaneous. The table of 
contents is very particular, consisting of the headings 
of the sections into which the chapters are divided, 
and there is an index of sixty-three pages. The sub- 
ordinate topics seem all covered, and the cases are well 
brought down, The book is well printed. 


ee 
CORRESPONDENCE. 


LIMITATION OF APPEALS. 


To the Editor of the Albany Law Journal: 

There isabill before the Legislature to amend an 
act heretofore passed in respect to the limitation of 
appeals, by which no case can be appealed to the Court 
of Appeals, wherein the amount involved shall not 
exceed $1,000. 

, Ly question is, ought this amendment to become a 
aw 

The answer to that question depends largely upon 
the view that the legal profession take of the subject. 

To enlighten the mind of the community on this 
matter, two questions would need to be discussed. 
First, the necessity. Second, the advisability of the 
law. 

Unfortunately, the profession need no enlightenment 
upon the first question. No thoughtful lawyer has 
witnessed the herculean exertions of our highest court, 
without most profound apprehension of injury to the 
individual members of the court, or injury to the 
administration of the law. 

The ALBANY LAW JOURNAL, and the lawyers alike, 
believe that it is an overworked court. The extent of 
their labors the reports show. 

The present court commenced in July, 1870, and to 
January, 1879, handed down decisions that fill twenty- 
eight volumes; the last volume containing one hun- 
dred and thirty decisions. 





Massachusetts’ decisions from January, 1870, to May, 
1879, fill twenty-three volumes. Pennsylvania’s decis- 
ions from January, 1870, to May,1879, fill just the same 
number as Massachusetts—twenty-three volumes; but 
they have fewer pages than ours or Massachusetts, and 
the arguments of counsel embrace more space. Mary- 
land’s decisions from April, 1870, to April, 1879, fill 
seveuteen volumes, but the last contains only sixty- 
two cases. 

The highest court in Massachusetts and in Pennsyl- 
vania has, like our own, seven judges. In Maryland 
there are eight judges. 

I have not been able to take the time to extend the 
comparison to other States, but when we remember 
that ours is the largest Commonwealth in the Union, 
that its appellate tribunal is not so large as the com- 
paratively smaller, less populous and less wealthy State 
of Maryland; that this court disposes of its business 
with such despatch that its calendars do not increase; 
that its decisions almost invariably command the re- 
spect and approbation of the judiciary, not only of our 
sister States, but of all courts where the English lan- 
guage is spoken or the common law prevails, and that 
there is demanded of them more than of any other 
similar tribunal we are not surprised, while we deeply 
deplore that our judges are growing prematurely old 
under the duties and labors of their office. 

Our affectionate regard for our judges is not less than 
an appreciation of their task. Weare proud of their 
intellectual ability, their thorough knowledge of the 
law, their exactness in applying that knowledge to the 
daily affairs of men in the complex cases that are 
brought before them. In these and all respects we 
fearlessly challenge comparison with any other court. 
We know that in the limit of human endurance they 
cannot always give to every case all the consideration 
and reflection they might wish. We fear that some- 
times they may erroneously lay down the law in such 
cases. This danger increases with the growth of our 
State if the present condition of things continues. 

To end our fears we must relieve the judges. 

How can this be done? 

Two ways only have been suggested as practicable. 
The one to increase the number of judges, the other 
to limit the appeals. One increases the working force, 
the other diminishes the business. 

The first proposes to rotate the judges so that part 
will hear one case while others are deciding and pre- 
paring opinions in other cases. It assumes that the 
difficulty will be overcome by the increase; it does not 
take into consideration the fact, historically estab- 
lished, that large courts, and particularly fluctuating 
courts, make the administration of law uncertain. 

But without discussing this question, we are to bear 
in mind that we have not now the alternative pre- 
sented to choose between; we have only this: shall the 
volume of business be diminished or shall things con- 
tinue as they are? 

A change must be made. Will it be better to suffer 
the present to continue until the change can properly 
be made, or make the proposed change? 

The proposed bill will relieve the judges. That is 
certain; why not adopt it? Because, it is said, it will 
deprive citizens of their right of review, and it will in- 
jure our business by its diminution. 

We are all of us, while we remain in the profession, 
anxious, striving, sometimes struggling for business. 
Such strife may be honorable or dishonorable. The 
lawyer who advises an appeal solely to put money in 
his own pocket is dishonorable. The lawyer who 
charges a client for an appeal taken in the interest of 
his client has honorably earned his fee. If we strive 
to defeat a bill solely because it diminishes profes- 
sional practice we act selfishly and dishonorably. I 
believe the universal sentiment and desire of the pro- 
fession is to diminish litigation where it does not im- 
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pair clients’ rights, and that most of the reforms and 
improvements in statute law are due to the labors of 
enlightened and conscientious lawyers. This is my es- 
timate of my profession, and I trust it will never be 
diminished. 

This leaves only to be considered then the all-import- 
ant consideration— does the proposed legislation in- 
vade the rights of clients? Certainly not, constitu- 
tionally. 

Have the citizens any rights, and if so, what are 
they? The answer settles this matter. Inherently, 
no man has aright of appeal. In some street opening 
cases the decision of the court of original jurisdiction 
is final, yet no one ever claimed that that law deprived 
aman of any right. 

The right to appeal is aconferred right. Perhaps, in 
the ideal State of Utopia, where the freedom of the 
individual is exactly adjusted to the need of society, 
there will neither be appeals to appellate courts to re- 
dress errors of the lower courts, nor to courts of origi- 
nal jurisdiction to redress wrongs suffered in the State. 
Then the citizen will have no wrongs to right. 

But now the State ex gratia, aud from a realizing 
sense of the defects of human nature, manifested as 
well in the administration of justice as in other 
things, has granted to its citizens, who have been pre- 
judiced by erroneous judgments, a review. 

This is granted not only, for the sake of right- 
ing the wrongs of private citizens, but for the ad- 
ministration of justice and defining the law for the 
guidance and government of the whole State. 

In ordinary cases the rich have not the same sym- 
pathy as the poor, and in all litigations, especially 
before a jury, the poor man has the advantage. When 
the poor are defeated they usually do not appeal, from 
inability to furnish the requisite security to perfect an 
appeal. Excessive appeals, therefure, enable the rich 
to defeat the rights of the poor, for the costs and ne- 
cessary expenses eat up the judgment that the poor 
man has secured. 

It is also a noticeable fact that the questions involved 
in small appeals are seldom important questions of 
law. This I have heard commented upon by members 
of the court, irrespective of the question of the right 
of appeal. This can easily be understood when we re- 
flect upon the enormous growth of population and 
wealth in this State. So that most cases of small 
amount are settled without resort to the ultimate 
appellate tribunal. 

Our State furnishes greater facilities of review than 
any other State of the Union, and even with the pro- 
posed amendment the smaller cases have abundant op- 
portunities. Here, in New York city, the practice of 
making a case and arguing a motion for a new trial, at 
the 8pecial Term, is almost wholly discontinued, and 
a motion for a new trial on the judge’s minutes is a 
mere form, made without argument and denied asa 
matter of course. In the cases referred to the law can 
be restored to its original intention, and a deliberate 
judgment obtained. In most of the sister States only 
one review can be had. Virginia or South Carolina 
alone gives the same number of appeals that New 
York does. 

It is nota newidea. It has long been adopted in 
the United States Supreme Court. The amount has 
been advanced so that to-day the minimum is $5,000, 
and it is proposed to increase it to $10,000. In all 
United States Circuit Court cases there is no appeal 
whatever, and no review except a motion for a new 
trial before the trial judge, where the amount involved 
does not exceed $5,000. 

This idea has a firm lodgment in this State. Cases 
under fifty dollars are brought in inferior courts, and, 
although the jurisdiction of the Marine Court in the 
city of New York has been enlarged to $2,000, no 





suitor in that court has a right to appeal beyond the 
General Term of the Common Pleas. Thus, under 
our present law, a defendant may be forced into that 
court, may have a judgment of $2,000 against him, but 
he cannot have a hearing in the Court of Appeals 
without the permission of the Common Pleas. I have 
never heard a complaint against the law in this regard 
in the abstract, although many have found it a hard- 
ship in specific cases. 

The suggestion to limit appeals topically instead of 
financially has been tried and found wanting. This, in 
@ measure, our chancery system did, and it has been 
abolished. In the march of legal reform we can per- 
ceive that soon it will be discarded everywhere. The 
greatest writers and thinkers contend that for a sym- 
metrical and consistent exposition of the whole body 
of the law a single court of final resort is essential. 

We do not advocate this bill in the interest of the 
judges, but in the interest of the administration of 
the law. Doubtless the judges of the Court of Ap- 
peals look upon this law with supreme indifference. 
They work as incessantly as they possibly can now. 
They can do no more. The relief that their calendar 
will have will not be such as to let them rust. 

The effect of this amendment will be not to lessen 
their labor, but to augment the thought and examina- 
tion they can give to the important cases they are 
called upon to hear and determine. 

Wa. Henry ARNOUX. 


To the Editor of the Albany Law. ournal: 


There is much in your number of this date to excite 
correspondence, of which I beg leave to note the fol- 
iowing: First, Mr. Carpenter’s amendment, (p. 122) 
of Code, § 831, to read that husband or wife shall not 
be allowed without consent of the other, if living, to 
disclose a confidential communication made by one to 
the other during marriage. In what sense is “living” 
used ? Does it mean both civilly and naturally alive.? 
Again, suppose a case where it might be to a litigant’s 
interest to prevent the consent in question or to obtain 
it? Ido not think of any law which would punish the 
payment of a consideration to that end. Suppose also 
an absconding and consent unobtainable? Second, in 
the notes on 75 N. Y. Reports (p. 125) Martin v. Funk, 
p. 134, is noted as opposed to Brabrook v. Savings Bank, 
104 Mass, 228; S. C.,6 Am. Rep. 222; and Clark v.Clark, 
108 Mass. 522; andas denied in Stone v. Bishop, U. 8. 
Circt.Ct., Mass., Oct. 7, 1878; with reference to note 26 
Am. Rep., 684. Considering the differences between our 
court and that of Massachusetts, this was a little start- 
ling; but reading the Mass. abstract (same number of 
the JouRNAL, pp. 135, 136), we find that Gerrish v. New 
Bedford Institution for Savings, assimilates to Martin 
v. Funk, and distinguishes the Brabrook and Clark 
cases, because in them, the transaction, so far as it is 
intended to create a trust, was incomplete. It will be 
interesting to compare the full report of the New Bed- 
ford case with Martinv. Funk. Third, if the proposed 
limitation of appeals to the Court of Appeal becomesa 
law, we shall cease to have any settled future law in New 
York except statutes and thousand-dollar cases. In 
cases of less amount—comprising the very large major- 
ity of suits— we may have as many varieties of law as 
there are judicial departments. Professionally speak- 
ing,the cases under $1,000 are more important than those 
over that amount, because more apt to present ques- 
tions of popular every-day law. The heavy cases are, 
comparatively speaking, included within strategic lines 
drawn by counsel in advance of the litigation. If 
there could be two or more Courts of Appeal, the 
decisions of each to be furnished to and control the 
other; but in case of dissent by a definite number of 
the judges, or accidental conflict of decision, a re-argu- 
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ment to be had before Terms of all the appeal judges 
in banc;—perhaps in that case or by some of the 
methods already proposed, we could secure for this 
great State sure and good law, without working the 
judges to exhaustion and without those delays which 
often defeat the judgment. 
Yours respectfully, 
B. W. HuntTineton. 
New York, February 14, 1880. 
To the Editor of the Albany Law Journal : 

Iam right well pleased to notice that you oppose the 
proposed amendments which would still further re- 
strict the right of appeal to the Court of Appeals. 
Your point that the principle is not to be judged by 
the number of dollars at stake is unanswerable. It 
certainly is no answer to say that the court will, ina 
proper case, permit an appeal. For if the court would 
do aparticulary mean thing and make a particularly 
ridiculous decision, they would be very careful not to 
permit areview. I have observed that judges are very 
human. Judge Grover said that there were two 
courses to be pursued by the defeated counsel, first to 
uppeal, second to curse thecourt. If there is no right 
to appeal then it would be proper, as I think, to take 
the other course. M. 

February 13, 1880. 


TRAMPS. 


To the Editor of the Albany Law Journal. 

From the last number of the JourRNAL, I see your 
Legislature is engaged in the consideration of a tramp 
law. May I ask you to call the attention of your 
Legislature to an act passed in our State, at its last 
session? It will be found at page 223, Session Laws of 
1879. The main feature of the law is to frighten them 
away by compelling them to work if they stay.. It first 
defines a tramp ; he isone who “ may be found wander- 
ing about without employment and the visible means 
of living.’”’ Such an one is ‘*to be immediately ar- 
rested and put to work on the streets or other public 
works, or hired out to private persons.”’ He is to ** be 
provided with reasonable food and loédging, and al- 
lowed such wages as the officer shall deem reasonable ; 
but before any wages shall be paid him a just deduc- 
tion shall be made for whatever board, lodging or medi- 
cine may have been furnished.’”’ Theseare the leading 
features. The means of executing the law are provided 
in detail, and are very simple and inexpensive, as well 
as humane and just tothe tramp. It is the first law on 
this subject ever enacted in this State, and the first of 
the kind I have ever seen. It was, and perhaps may 
be still, regarded as an experiment, but, as far as our 
experience goes, it has worked admirably, has rid our 
State of a great and increasing nuisance, and fully 
justified the expectations of its originators and pro- 
moters. So marked was the effect last summer that a 
tramp could hardly be found, while in past years we 
were fairly overrun by them. At first some came 
among us, but as soon as a few arrests were made, and 
they saw a disposition to enforce the law, they van- 
ished and never returned. 

Respectfully yours, 
J. ALEXANDER FULTON. 

Dover, Del., Feb. 10, 1880. 

—-_-+ —__— 


NOTES. 
BBOTT’S New Cases, vol. 7, number 2, contains very 
interesting matter, including the Coppers burial 
ease; Floyd v. Clark, holding that a covenant against 
use as a cemetery is not an incumbrance’on the title 
of a city lot, as between vendor and purchaser; and 
McCall v. Western Union Telegraph Co., concerning 








the measure of damages for non-delivery of a tele- 
gram, with a very excellent note on that subject.——~— 
The current number of the Canada Law Journal 
contains the concluding part of a paper on Coke, by 
Mr. R. Vashon Rogers, which treats of Sir Edward’s 
literary acquirements and powers.——We have re- 
ceived a copy of a proposed act to establish a uniform 
system of bankruptcy throughout the United States, 
prepared by Mr. Alexander Blumenthal, of the city of 
New York, a project which has our approval. 


Judge Bleckley, of Georgia, on retiring from judi- 
cial life,writes us as follows concerning this JOURNAL: 
“Tt has been of much service to me in dealing with 
the current business of the court in which I presided. 
Its great characteristic is that it is an organ of live 
law. On many occasions it has furnished me with 
useful authorities and suggestions at the very time 
when I needed them. Indeed, so frequently has this 
happened, that I have come to consider you as prepar- 
ing weekly briefs in Albany for cases which are aiming 
and pressing for decision in Georgia. The JOURNAL 
is rife with a broad legal instinct, and it is the instinct 
of to-day—of the present, not of the past or the 
future. It carries no dead weight, nor does it ‘see 
visions or dream dreams.’”’ 


According to ‘‘a leading Liverpool shipper,” inter- 
viewed by a New York Times correspondent, the 
English lawyers are a bad lot. He says: ‘ Weare 
overriden by aristocrats, lawyers and trade agitators in 
this country. It is a curious combination. I saw 
yesterday a transfer or conveyance of land from one 
American to another. It was on a small sheet of 
paper and cost two or three dollars. Why, in England 
such a transfer would have occupied the lawyers two 
or three months, would have cost $1,500, and, perhaps, 
ended in a big lawsuit. Nextto the agitator who sets 
capital and labor by the ears, the lawyer is the biggest 
curse that afflicts this much-afflicted land. For my 
part, I would turn the bishops out of the House of 
Lords, and I would not have a lawyer in the House of 
Commons. Neither brewers nor publicans are allowed 
to assume magisterial duties, because their interests 
are supposed to clash with judicial duties. But law- 
yers get into Parliament for nothing in the world else 
but to push their fortunes.’’ We wonder what shippers 
go there for. Probably to push other people’s for- 
tunes. 


Mr. Poindexter, of Virginia, first horsewhipped an 
unarmed shoemaker for praising the feet of one of his 
lady customers, affianced to Mr. P., and afterward 
killed him when the shoemaker proposed to show him 
how it felt to be horsewhipped. A hard-hearted jury 
sent him to prison for two years. Now, Mr. P. wants 
to be excused from wearing the convict’s uniform, and 
his brother has had a bill introduced in the Legislature 
to effect that purpose. The bill is favorably reported, 
with the proviso that it shall not apply if Mr. P. is 
within the prison walls, the proposal being to send 
him away on some of the public works. This is a 
touching case. The brother writes that the offense is 
“not a felony in the eyes of his fellow-citizens; ” that 
the judge, in passing sentence, designated him ‘as 
the victim of an unfortunate calamity which might 
befall any young man in the community; and begs 
for a remission of the penalty, ‘‘so humiliating to a 
man of high sensibilities, whose honor, in his own 
eyes and in the eyes of his fellow-citizens, is untar- 
nished.” Virginia should let up on Poindexter. Why 
not pardon him altogether? Shoemakers are plenty, 
and such sensitive and lion-hearted chaps as Poin- 
dexter are scarce. 
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CURRENT TOPICS. 


N the Senate, Mr. Fowler has introduced a bill 
directing Appellate Courts to disregard errors 
in the court below, unless it is clearly shown and 
undoubtedly manifest that such errors produced 
actual and material injury, and the result of the 
trial was unjust; and that where it is apparent that 
substantial justice can be effected by so doing, the 
Appellate Court may modify the judgment. This 
we think very ill-advised. It is generally difficult 
if not impossible to say that an error as to evidence 
or an erroneous instruction actually produced in- 
jury. Therefore the courts have laid down the rule 
that where error is committed, a new trial must be 
had, unless it clearly appears that the error could 
not have produced injury. This is the only safe 
rule. Otherwise a judgment founded on a trial 
full of manifest errors may be allowed to stand on 
a guess of the judges that the errors were harmless. 
The proposed bill is also objectionable in putting 
the Appellate Court in the place of the trial court as 
the arbiter of the justice of the result. All these 
devices to stop litigation are unwise, because fre- 
quently they must inevitably prejudice the rights of 
deserving suitors, although they may occasionally 
stop a frivolous appeal. 


In the Senate, Mr. Foster proposes to amend arti- 
cle 6 of the Constitution, by providing for seven 
Supreme Court justices in the New York city dis- 
trict, and five in each of the others. Also to pro- 
vide for the review and correction of illegal, erro- 
neous, or unequal assessments, by certiorari. Mr. 
Robertson proposes to change the phraseology of 
section 5 of the act of 1850, in respect to acknowl- 
edgment of deeds, etc., from ‘‘specify the day on 
which, or the city, or town, or county, within which 
the same was taken,” etc., to ‘specify the day on 
which, and the town, and county, or the city within 
which,” etc. 


In the Assembly, Mr. Fiske vroposes to give 
boards of supervisors power to provide for the reg- 
istration of marriages, births, and deaths. 


In Meyer v. Delaware Railroad Construction Co., 
recently decided by the United States Supreme 
Court (see ante, 16), although it was not the princi- 
pal question in the case, yet it was intimated that 
under the act of Congress, of March 25, 1875, in 
determining the jurisdiction of the Federal court, 
the court will not be bound by the record arrange- 
ment of the parties, but will itself arrange the par- 
ties, and take jurisdiction accordingly. This view 
of the decision is taken by Sawyer, J., in the ninth 
circuit, in Burke v. Flood, 3 Pac. C. L. J. 507, where 
he says: 
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‘“‘T regard it as settled by that court, that to re- 
move a case under the latter provision it is neces- 
sary that all of the persons constituting the party 
on one side of the controversy must be citizens of 
different States from those on the other side. But 
for the purpose of removal, the parties may be 
transposed and arranged in their proper positions 
with reference to their interest in the controversy, 
without regard to their formal position as plaintiffs 
or defendants on the record. This is the rule as I 
understand it to be laid down in the latter case, upon 
mature consideration after a re-argument in which 
any attorney feeling an interest in the question, 
whether of counsel in the case or not, was invited 
to participate as amicus curie.” 

A correspondent suggests to us that a singular 
dilemma might arise under this construction in re- 
spect to the foreclosure of railroad mortgages. In 
these cases, where a suit is brought by a bondholder, 
making the trustees and the mortgagor company 
defendants, the court have always maintained juris- 
diction under the former acts of Congress, if the 
bondholder was a citizen of a different State from 
the trustees and the company. Now they propose 
under the act of 1875, if the bondholder is a citizen 
of the same State with the trustees, to ‘‘ rearrange” 
the trustees over to the plaintiff's side of the suit, 
sustaining jurisdiction by means of the difference 
of citizenship between the trustees and the mort- 
gagorcompany. The question which suggests itself 
then is, what the court will do in suits brought by 
a bondholder where the trustees and the mortgagor 
company are citizens of the same State. If in such 
a case they apply the rule suggested in the Meyer 
case, the court cannot take jurisdiction at all. We 
understand that there are a number of foreclosures 
already completed in the United States courts since 
the acts of 1875, where this state of facts exists. 
If the new proposed rule governs, such foreclosure 
proceedings are void, and it would seem that if in 
the future a railroad company desires to defeat the 
foreclosure, in a Federal court, of any mortgage it 
shall make, it has only to make citizens of its own 
State trustees of the mortgage, and the United 
States courts cannot foreclose. 


We have received the report of the postmaster- 
general upon the mails and the lottery companies, 
respecting the right of the government to prohibit 
the use of the mails for the transmission of money 
and correspondence designed to promote the busi- 
ness of ‘‘fraudulent” lotteries. Also the defend- 
ant’s brief in the suit of Dauphin brought to restrain 
the enforcement of the orders of the postal depart- 
ment in that direction. The suit is pending in the 
Supreme Court of the District of Columbia, and we 
believe has not been heard, but awaits a full bench. 
The order of the government in question is founded 
on the statute, which enacts that the postmaster- 
general, upon evidence, satisfactory to him, that 
any person is conducting any fraudulent lottery, or 
other fraudulent scheme for obtaining money, may 
instruct postmasters to return registered letters ad- 
dressed to them, stamping them with the word 
‘‘ fraudulent” on the outside. It is contended on 
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the part of the plaintiff that this statute is uncon- 
stitutional. The report contains a very interesting 
and startling view of the true inwardness of the 
lottery business. It shows that Dauphin is weekly 
receiving 1500 ordinary and 1200 registered letters, 
and another dealer weekly receives 3000 ordinary 
and 500 registered letters. It also contains many 
interesting facts relating to fraudulent stock specu- 
lation schemes. We shall look with interest to see 
whether the government can be compelled to pro- 
mote these nefarious devices, any more than to carry 
obscene matter in its mails.—— This case has since 
been decided, the court affirming the constitution- 
ality of the Statute, Cartter, C. J., dissenting. 


Our attention has recently been called “to an old 
ground of complaint against the General Term of 
the Supreme Court of the Third Department, 
namely, their refusal to make a reasonable day cal- 
endar. (Possibly the same complaint exists against 
the other departments.) Their practice is to put on 
the so-called day calendar all the general calendar, 
except cases set down for some other day. In this 
way over 60 causes have been put on the day calen- 
dar at once, and were thus in a situation possibly 
to be called on that day. This course compels coun- 
sel from out of town frequently to attend during 
almost every day of the entire term, or run the risk 
of being defaulted. It is also inconvenient for 
counsel residing in the same town, for they cannot 
arrange business with a view to their General Term 
engagements nor safely absent themselves. The 
calendar practice of the Court of Appeals is perfect, 
accommodating counsel and insuring the despatch 
of business. The same practice should be adopted 
in our General Terms, except that a larger number 
of causes might be placed on the day calendar— 
say 12, or certainly not to exceed 15. There is no 
valid reason why this should not be done. It is 
said that the judges object, that they may thus run 
out of business before the close of the day. This 
rarely happens in the Court of Appeals, and would 
rarely happen in the General Term, for counsel 
would attend if there seemed to be a reasonable 
prospect of reaching their case. Even if occasion- 
ally the judges should exhaust the day calendar be- 
fore the close of the day, they might examine the 
cases already argued. But if counsel once under- 
stood what they could depend on, the court would 
very seldom find themselves idle. There is probably 
no difference of opinion among the bar on this sub- 
ject. The judges really owe it to the bar and to 
the public interests to make this rule, and if they 
will not do it the Legislature should see that it is 
enjoined on them. The present practice incom- 
modes counsel, causes unnecessary expense to cli- 
ents, and delays the transaction of the business of 
suitors. 


A litigation has sprung up in New York city re- 


specting the copyright of Irving’s works. Messrs. 
Putnam and the author’s nieces, as plaintiffs, ask to 
restrain the publication by Pollard & Moss. The 





plaintiffs take the broad ground that copyright is 
perpetual in the author and his heirs at common 
law. Counsel seek to avoid the doctrine of Wheaton 
v. Peters, 8 Pet. 591, holding the contrary of what 
they contend for, by arguing that this case is bind- 
ing only in Pennsylvania, where the cause of action 
arose, and where the common law had not been 
adopted. Counsel also propose to evade the effect 
of the statute of Anne in this State by the argu- 
ment that the colony of New York was finally set- 
tled as an English colony in 1674; the statute of 
Anne was not adopted until 1710; was not re-en- 
acted here prior to 1775; and therefore the statute 
was no part of the law of the colony on the 19th of 
April, 1775, and the common-law rights of authors 
prevail as laid down in Miller v. Taylor, 4 Burr. 
2303. We should dislike to see a perpetual copy- 
right, but evidently here is going to be a very in- 
teresting lawsuit. 


A very singular result has been reached in a suit 
in the English Court of Divorce. The co-respond- 
ent, Hirst, wrote to the petitioner, Shillito, a series 
of letters alleging that the writer was in the habit 
of committing adultery with the respondent, the 
petitioner’s wife. Under the influence of these ac- 
cusations, the respondent cut her throat, and al- 
though her life was spared, her organs of speech 
were permanently injured, and she was able to tes- 
tify on the trial only in a whisper. The man Hirst, 
although not compellable to testify, took the stand 
and reiterated his tale. There being no corrobora- 
tion, the jury found that there was evidence against 
him but none against the respondent, and assessed 
the damages at £1,000, and the judge condemned 
him in all the costs. The Law Times says: ‘‘Al- 
though the late Sir Creswell Creswell, Lord Pen- 
zance, and Sir James Hannen, have all of them 
pointed out to juries that if they pleased they might, 
by a verdict of this description, avoid the difficulty 
of causing the innocent to suffer for the guilty, we 
believe we are correct in stating that with the one 
exception before spoken of, this is the first time in 
the history of the Divorce Court that a jury has 
thought fit to act upon this very sound advice. The 
one exception was a case tried some years ago, where 
the only evidence against the co-respondent was the 
respondent's diary, and the jury, whilst acting upon 
it as against her, refused to act upon it as against 
him, in the absence of corroboration. That ver- 
dict, although the exact converse of the present 
case, is analogous in its nature.” The judgment, 
therefore, establishes that a man may be guilty of 
adultery with a woman who is innocent of adultery. 
A righteous but a rather illogical result. 

——_+—__—— 


NOTES OF CASES. 


N State v. Worden, Connecticut Supreme Court of 
Errors, 1879, 9 Rep. 170, it was held that the 
statute of 1874, providing that in all prosecutions 
the accused, if he should so elect, might be tried 
by the court instead of by a jury, and that in such 
cases the court should have full power to try the 
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case ana render judgment, does not conflict with 
the provisions of the State Constitution, that every 
person accused ‘‘ shall have a speedy public trial by 
an impartial jury,” and that ‘‘the right of trial by 
jury shall remain inviolate.” The court said: ‘‘ Let 
us substitute the word ‘law’ for ‘right.’ ‘The law 
of trial by jury shall remain inviolate.’ What is its 
meaning ? Two constructions and two only seem 
possible. First, we may construe the word ‘law’ as 
meaning ‘right;’ and that brings us precisely where 
we are now, and limits the word substantially to the 
individual rights of parties. If that interpretation 
prevails, it is manifest that the prisoner gains noth- 
ing by the substitution. The only other reasonable 
construction is to give the word its ordinary mean- 
ing. The effect of that would be to give the then 
existing statutes authorizing and regulating trials 
by jury the force of a constitutional provision. The 
absurdity of such a construction will be apparent 
when we consider that prior to the adoption of the 
Constitution those laws were frequently changed. 
Indeed, the institution itself, of trial by jury, from 
its first existence to the present time, has barely pre- 
served its own identity. As it existed when our 
Constitution was adopted, and as it is now, it is not 
the product of any one generation or of any one 
age; but it is the growth of centuries, changing 
and improving with time and experience. It can- 
not be possible that the Constitution intended to 
attach itself to the statute laws then in force and 
make them unchangeable. It aims rather to place 
the right beyond the power of the Legislature to 
abridge it, and at the same time to leave it in the 
power of legislation to improve it and adapt it from 
time to time to the ever-changing phases of human 
affairs. If it be attempted to give the word ‘law’ a 
more indefinite meaning, and interpret this clause as 
intended to perpetuate the institution or system of 
jury trials, the same difficulties will be encountered, 
for the institution existed by statute and by the 
common law founded on statutes originally. As 
such it was liable to modification, if not to repeal. 
It is true the institution was so thoroughly imbedded 
in the British Constitution that it came to be re- 
garded as the birthright of every Englishman, and 
as such was carefully watched and preserved unim- 
paired through all changes and even revolutions, 
The very fact that it was so jealously guarded 
shows that it was not absolutely irrepealable. More- 
over, it was regarded as the personal right of every 
one to have his cause tried, or be tried himself if 
accused of crime, by a jury; so that the word 
‘right’ in its ordinary sense expresses the idea more 
clearly and forcibly than any other, and in that 
sense alone we think it was used.” ‘That the law 
is impolitic and unwise, especially in its application 
to capital cases and felonies generally, we are ready 
to concede to the fullest extent. We cannot believe 
that it is wise or expedient to place the life or lib- 
erty of any person accused of crime, even by his 
own consent, at the disposal of any one man or two 
men, so long as man is a fallible being. But that is 
& question for the Legislature, and the Legislature 





has reconsidered the matter, and very properly re- 
pealed the obnoxious law.” As to the right of a 


prisoner to waive a trial by a full jury in a case of 
felony, see State v. Kaufman, 20 A. L. J. 291. 


A very novel question arose in Murray v. McShane, 
Maryland Court of Appeals, April, 1879, 9 Rep. 
178. The defendants, being the owners of a house 
fronting on a public street in Baltimore, suffered 
the walls to become dilapidated, and the plaintiff 
passing the said house sat on the sill of the door 
temporarily for a necessary purpose, his head being 
projected into the street, when a brick fell from the 
wall of defendants’ house and struck the head of 
the plaintiff, without the wrong or negligence of 
the plaintiff, thereby inflicting the injury com- 
plained of. Held, that defendants were liable. The 
court said: ‘‘The obligation of the common and 
civil law imposed upon the defendant the duty of 
keeping his premises in such repair that persons 
lawfully using the street and premises should do so 
without injury. Travellers on a street have not only 
the right to pass, but to stop and rest on necessary 
and reasonable occasions, so that they do not ob- 
struct the street or door-ways, or wantonly injure 
them. A ruined or dilapidated wall is as much a 
nuisance, if it imperils the safety of passengers or 
travellers on a public highway, as a ditch or a pit- 
fall dug by its side. It is immaterial whether the 
injury results from falling debris or in descending 
into an open area. 11 East, 60; 3 M. & W. 244; 
Ang. on Highw. 347, and note, 8. A passenger on 
a public highway may go extra viam if it be im- 
passable. Doug. 745; 3 Steph. N. P. 2768, title 
Way; 2 Black. Com., note, 26, by Christian. The 
principle of this rule must extend to all other cases 
of necessity which may overtake a traveller or pas- 
senger on a public thoroughfare, whether they arise 
from the state of the road, from persons, vehicles 
of property driven or carried over it, or from the 
personal wants of the passenger. He cannot stop 
in the highway, for that would impede others, and 
expose himself and them to danger. Self-preserva- 
tion, as well as public convenience, must justify or 
make lawful a temporary use of a fence, wall, or 
door-sill bounding on the highway, in cases of acci- 
dent, or sudden sickness, or personal infirmity, not 
delaying longer than absolute necessity requires.” 


The vexed question of the rate of interest on ma- 
tured contracts was hinted at in Wilson v. Cobb, 4 
Stew. 91. It was there held that where an account 
extending over a number of years was ordered, and 
the rate of interest during that time had been 
changed by law, the interest on such accounting , 
must conform to such fluctuations. The chancellor 
said: ‘‘ By the judgment of the Court of Errors 
and Appeals the defendants are to be required to 
account for half of the proceeds of the sale (sub- 
ject to a certain deduction) of certain railroad 
bonds, with interest from June 21, 1864, and the 
question is as to the rate of interest. The judg- 
ment was pronounced in Maroh term, 1878. The 
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lawful rate of interest was then seven per cent per 
annum, but it was changed to six bya law which 
took effect on the 4th of July following. A con- 
tract for the payment of money made before July 
4, 1878, on which interest at the rate of seven per 
cent per annum was lawfully payable by its terms, 
would still bear interest at that rate until the money 
be paid, or until judgment or decree, notwithstand- 
ing the change in the lawful rate, and even though 
the contract matured before the change took effect.” 
(This remark is plainly obiter.) ‘‘A judgment or 
decree entered upon it since that change would, 
however, bear interest only at the legal rate of six 
per cent. Wilson v. Marsh, 2 Beas. 289; Verree v. 
Hughes, 6 Halst. 89; Cox v. Marlatt, 9 Vroom, 389. 
Where interest is given by way of damages for the 
detention of a debt, it will be allowed according to 
the legal rate for the time being; and if there have 
been changes, it will vary from time to time during 
the period for which interest is allowed, according 
to the changes. Marcy’s Account, 9 C. E. Green, 
451.” Mr. Stewart has appended a valuable note 
on this topic to his report of this case. 





MASTER'S LIABILITY FOR SERVANT’S 
NEGLIGENCE OUTSIDE THE STRICT 
LINE OF SERVICE. 


N Stone v. Hills, 45 Conn. 44; 8. C., 29 Am. 
Rep. 635, the defendants ordered their team- 
ster to deliver a wagon-load of paper to Taylor, 
in Glastonbury, four miles distant, and to return 
by way of Nipsic with a load of wood. On reach- 
ing Taylor’s, the latter requested the teamster to 
carry the paper to Hartford, four and a half miles 
further, and at the railway station there to get 
some freight of Taylor’s and bring to him. The 
teamster consented, and while he was paying the 
freight bill at the station, the team being left un- 
fastened, ran away and injured plaintiff's property. 
Held, that defendants were not liable therefor. This 
decision is chiefly based on Mitchell v. Crassweller, 
13 C. B. 237. There the defendants’ carman hav- 
ing finished the business of the day returned to 
their shop in Welbeck street with their horse and 
cart, and obtained the key of the stable, which was 
close at hand; but instead of going there at once 
and putting up the horse, as was his duty, he drove 
to Euston square, and on his way back negligently 
drove over the plaintiff; and it was held that the 
carman was not at the time engaged in his master’s 
business so as to make him liable. Maule, J., said: 
‘* At the time of the accident the servant was not 
going a roundabout way to the stable, and as one of 
the cases expresses it, making a detour. He was 
not engaged in the business of his employer. But 
in violation of his duty, so far from doing what he 
was employed to do, he did something totally in- 
consistent with his duty, a thing having no connec- 
tion whatever with his employer’s service. The 
servant only is liable and not the employer. All 
the cases are reconcilable with that. The master is 
liable even though the servant in the performance 





of his duty is guilty of a deviation or failure to per- 
form it in the strictest and most convenient manner, 
But when the seryant, instead of doing that which 
he is employed to do, does something which he is 
not employed to do at all, the master cannot be said 
to do it by his servant, and therefore is not respon- 
sible for the negligence of the servant in doing it.” 

In Storey v. Ashton, L. R., 4 Q. B. 476, the defend- 
ant intrusted his servant with his horse and cart for 
the day, and when his work was ended and it was 
his duty to drive home, he, for a purpose of his own 
and without authority express or implied from his 
master, drove in an entirely different direction and 
by his carelessness injured the plaintiff. The court 
held that the master was not liable. 

In Sleath v. Wilson, 9 C. & P. 607, Erskine, J., 
said in his charge to the jury: ‘‘ But whenever the 
master has intrusted the servant with the control of 
the carriage, it is no answer that the servant acted 
improperly in the management of it. ee 
The master, in such a case, will be liable, and the 
ground is, that he has put it in the servant’s power 
to mismanage the carriage by intrusting him with 
it.” In Storey v. Ashton, Cockburn, C. J., said: “T 
think the judgment of Maule and Cresswell, JJ., in 
Mitchell v. Crassweller, expresses the true view of 
the law, and the view which we ought to abide by; 
and that we cannot adopt the view of Erskine, J., 
in Sleath v. Wilson, that it is because the master has 
intrusted the servant with the control of the horses 
and cart that the master is responsible. The true 
rule is that the master is only responsible so long as 
the servant can be said to be doing the act, in the 
doing of which he is guilty of negligence, in the 
course of his employment as servant. 1 am very far 
from saying, if the servant when going on his mas- 
ter’s business took a somewhat longer road, that 
owing to this deviation he would cease to be in the 
employment of the master, so as to divest the latter 
of all liability; in such cases it is a question of de- 
gree as to how far the deviation could be consid- 
ered a separate journey. Such a consideration is 
not applicable to the present case, because here the 
carman started on an entirely new and independent 
journey, which had nothing at all to do with his 
employment. It is true that in Mitchell v. Crass- 
weller the servant had got nearly if not quite home, 
while, in the present case, the carman was a quarter 
of a mile from home; but still he started on what 
may be considered a new journey entirely for his 
own business, as distinct from that of his master; 
and it would be going too far to say that under 
such circumstances the master was liable.” In the 
same case, Mellor, J., said: ‘‘ But here, though the 
carman started on his master’s business, and had 
delivered the wine and collected the empty bottles, 
when he had got within a quarter of a mile from 
the defendant’s office he proceeded in a directly op- 
posite direction, and as soon as he started in that 
direction he was doing nothing for his master; on 
the contrary, every step he drove was away from his 
duty.” 

In Cormack v. Digby, Ir. Rep., 9 Com. Law Series, 
557, a servant had leave from the master to go for 
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the day to a neighboring town to transact business 
of his own, and borrowed his master’s horse and 
cart for the purpose; he afterward proposed, and 
the master assented, that he should bring home 
some meat from the town for the master; by negli- 
gent driving he injured the plaintiff. Held, in an 
action against the master for the negligence of the 
servant, that the court could not hold as matter of 
law, upon the evidence, that the master was respon- 
sible for the negligence of the servant. 

In Lamb v. Palk, 9 C. & P. 629, where a servant 
driving his master’s horse got off the carriage and 
took hold of a horse standing before a van and 
caused the van to move so as to make room for the 
carriage to pass, whereby a packing-case fell from 
the van and broke the thills of the plaintiffs gig, it 
was held that the master was not liable for the in- 
jury. In Woodman v. Joiner, 10 Jur. (N. 8.) 852, 
the plaintiff permitted the defendant to use his 
shed temporarily as a carpenter’s shop, and the de- 
fendant’s workman in lighting his pipe set the shed 
on fire; the court held that the defendant was not 
liable in an action for negligence, saying: ‘‘ We 
have had much doubt upon this question, but have 
all arrived at the conclusion that there is no liability. 
If the servant had been guilty of any negligence re- 
lating to his employment, it may be that the defend- 
ant would have been liable.” In Campbell v. City of 
Providence, 9 R. I. 262, the defendant, a hack owner, 
employed a person as a day driver. He used the 
hack at night without the master’s consent or knowl- 
edge. eld, that the master could not be held re- 
sponsible for an omission on the part of the driver 
to comply with the terms of a city ordinance during 
the time of such unauthorized use of the hack. 

In Wilson v. Peverly, 2 N. H. 548, a fire was set 
upon the land of the defendant by his orders and 
the charge of it given toa hired laborer; the de- 
fendant then left home, directing the laborer, after 
setting the fire, to employ himself in harrowing 
other land of his; but the laborer, before he com- 
menced harrowing, undertook to carry brands from 
the first fire into the plowing field for the purpose of 
consuming piles of wood and brush there collected, 
and in so doing dropped coals of fire, from which 
fire communicated to the plaintiffs land and in- 
jured it. The jury found that the manner of car- 
rying the fire was dangerous, and not in conformity 
to any express directions of the master, and that 
the laborer was accustomed to work under the par- 
ticular directions of the defendant, and could con- 
veniently have harrowed without first burning the 
piles of wood; though to burn them first is the 
usual course of good husbandry. In affirming a 
judgment for the defendant, the court, in the course 
of the opinion, says that the master is not liable for 
‘‘wrongs caused by carelessness in the performance 
of an act not directed by the master; as a piece of 
business of some third person, or of the servant 
himself, or of the master, but which the master did 
not, either expressly or impliedly, direct him to per- 
form. * * * Thus a piece of labor 
might be very safely performed at one time and not 
at another, as in this case of the setting of a fire in 





the neighborhood of much combustible matter, and 
if the master, when the fire would be highly dan- 
gerous in such a place, forbore to direct it to be 
kindled, and employed his servant in other business, 
it would be unreasonable to make him liable, if the 
servant, before attending to that business, went in 
his own discretion and kindled the fire to the dam- 
age of third persons.” 

In Sheridan v. Charlick, 4 Daly, 338, a coachman, 
after having used his master’s horse and carriage in 
going upon an errand for his master, instead of tak- 
ing it to the stable, used it in going upon an errand 
of his own without his master’s knowledge or con- 
sent, and while doing so, negligently ran into and 
injured the plaintiff's horse. Held, on the authority 
of Mitchell v. Crassweller, that the master was not 
liable ; and quoting Shearman and Redfield on Neg- 
ligence, section 63, that ‘‘if the act be done while 
the servant is at liberty from service, and pursuing 
his own ends, exclusively, there can be no question 

£ the freedom from liability, even if the injury 

could not have been committed without facilities 
afforded to the servant by his relations to the mas- 
ter.” 

In Cavanagh v. Dinsmore, 12 Hun, 465, it appeared 
that the plaintiff's intestate, while crossing Chatham 
street in New York, was run over and killed by one 
of defendant’s trucks, through the negligence of the 
driver; that the driver had delivered merchandise 
at the office of defendant on Broadway, and had 
then been directed to take the truck to the stable 
on Church street and put it up; that at the corner 
of Broadway and Canal street he met another of de- 
fendant’s drivers, and at his request and as a per- 
sonal favor to him, drove to Henry street, about a 
mile distant, and took a trunk belonging to the 
other driver, to deliver it in Fulton street, and the 
accident occurred while he was going to the latter 
place. The defendant had not authorized the driver 
to go to Henry street for the trunk, nor did he know 
he done so until after the accident. Held, that the 
defendant was not liable, as the driver was not act- 
ing in his business at the time of the accident. 

In Stevens v. Armstrong, 2 Seld. 435, defendants 
sold to P. a box which was in the loft of their store, 
and P. promised to send his porter to take it away, 
and did so, and the porter, with the knowledge and 
permission of the defendants, proceeded to the loft 
to let the box down, using the tackle and fall of de- 
fendants for that purpose, which were suspended 
outside the store, and in doing so, negligently suf- 
fered the box to fall, whereby the plaintiff, who was 
passing on the sidewalk below, was injured. Held, 
that in letting down the box, the porter acted as 
the servant of P. and not of defendants, and de- 
fendants were not answerable for his negligence. 

In Snyder v. Hannibal, etc., R. R. Co., 60 Mo. 418, 
it was held that a railroad company is not liable for 
injuries received by a child while attempting to get 
upon one of its cars, in consequence of an invita- 
tion from one of its servants in charge of the car, 
where the evidence shows no authority on the part 
of the servant to permit persons to ride on the car, 
and it does not appear that the invitation or per- 
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mission was in furtherance of the interests of the 
road, or connected in any manner with the service 
which the servant was employed to render. This 
was based on Flower v. Penn. R. R. Co., 69 Penn. 
St. 210; 8. C., 8 Am. Rep. 251, ¢. v. 

In Phelon v. Stiles, 43 Conn. 426, a servant em- 
ployed bya flour merchant to deliver his goods, 
having started out with a wagon-load for different 
customers, left by the road-side several bags of bran, 
while he went upa side road to deliver a quan- 
tity of flour, intending to take the bran on his re- 
turn; his object being to save an unnecessary 
transportation of the bran, and thus to finish the 
delivery sooner and get time to attend to some pri- 
vate business of his own. eld, that in leaving the 
bags by the road-side he was to be regarded as act- 
ing in the master’s employment, and that the latter 
was liable for an injury caused by the fright of a 
horse being driven by. The court said: ‘‘ The de- 
fendant claims that those acts were performed by 
him on his own account; that he was desirous to 
take a train for Hartford later in the day, on his own 
private business, and that he left the bags by the 
road-side to enable him to make his delivery more 
rapidly and return earlier, so that he could accom- 
plish his purpose. But what business of his own 
was he then doing? He was not then attending to 
private business in going to Hartford. That was to 
be undertaken later in the day. He left the bags 
to expedite the delivery. Did it make the business 
his own because he dispatched it more speedily than 
it would naturally have been done? He was sent 
by the defendant to deliver the flour and bran. Did 
he do any thing else than deliver them ? His whole 
object in leaving the bran by the side of the road 
was to gain time. Suppose he had driven the horse 
with such speed as amounted to carelessness in or- 
der to gain time, and had injured a person by so 
doing, would he be transacting his own business 
while driving so rapidly, so that the defendant 
would not be liable ? Suppose he had left the bran 
out of consideration for his horse, and the same re- 
sult had followed, would the defendant be excused ? 
He was under the necessity of taking the bran to 
Mr. King’s, or of leaving it by the side of the road 
until his return; suppose he had taken the latter 
course without any special object in view, would it 
make any difference in the case? We think all that 
can be said of the matter is, that Babcock per- 
formed the defendant’s business in delivering the 
bran in a shorter time than he would have done, 
had he not intended to go to Hartford later in the 
day; and certainly the rapidity with which the busi- 
ness was transacted cannot operate to excuse the 
defendant.” 

The case of Howe v. Newmarch, 12 Allen, 49, holds 
that the master is liable for the consequences of the 
servant’s act even if it is one that is forbidden by 
law, provided it is done in the course of the employ- 
ment, and without malice. The defendant was a 
baker, who employed a person to drive his wagon 
and deliver bread to his customers, in Cambridge. 
The city ordinances forbade riding or driving upon 





any sidewalk. The plaintiff, while passing upon a 
sidewalk in the city, saw the defendant’s horse and 
wagon standing on the same sidewalk in front of a 
house near by and facing him. He walked on, and 
when about twelve feet from the horse, the defend- 
ant’s driver came out from the house, threw a basket 
on the wagon, and jumped for the seat, when the 
horse started and struck and injured the plaintiff. 
The defendant was held liable. The court said, in 
addition to the language quoted above: ‘‘ The mas- 
ter is not responsible as a trespasser unless by direct 
or implied authority to the servant he consents to 
the wrongful act. But if a master gives an order 
to a servant which implies the use of force and vio- 
lence to others, leaving to the discretion of the 
servant when the occasion arises to which the order 
applies, and the extent and kind of force to be 
used, he is liable, if the servant, in executing the or- 
der, makes use of force in a manner or to a degree 
which is unjustifiable.” 

That the master will be liable for the consequences 
of the servant’s act in the course of the employ- 
ment, although the act was specially forbidden by 
the master, is settled in Limpus v. General Omnibus 
Co., 1 H. & C. 528. The driver of defendant’s om- 
nibus drove it across the road in front of a rival 
omnibus, to prevent its passing, and thereby over- 
turned it. He had been instructed by his employ- 
ers not to obstruct any omnibus. The defendants 
were held liable. 

Compare with the principal case, Brennan v. Fair- 
haven and Westville Railroad Company, 45 Conn. 
284; 8. C., 29 Am. Rep. 679. The plaintiff, a boy 
ten years old, was riding on one of the defendant’s 
street cars, with the knowledge and consent of the 
conductor and driver, but without paying fare. 
They had no authority to carry passengers free. 
The driver requested him to take a package from 
the car and deliver it at the place where he was in- 
tending to get off. He took the papers, and with- 
out notice to the conductor or driver, while the car 
was in motion, and before it reached the crossing 
where it usually stopped, he jumped off the front 
platform, and was thrown under the wheel and in- 
jured. A printed notice was posted conspicuously 
in the car, forbidding passengers to stand upon, or 
get on or off at the front platform, or to get on or 
off the car when in motion, and declaring that the 
company would not be responsible for any accident 
happening thereby. The trial court found that the 
injury was caused by the careless driving and man- 
agement of the car; that the plaintiff in getting off 
under the circumstances used as much care as could 
be expected from a person of his age, and that no 
contributory negligence on his part was proved. 
Held, that on these findings the plaintiff was enti- 
tled to recover. 

See, generally, on this subject: Cosgrove v. Ogden, 
49 N. Y. 255; 10 Am. Rep. 361; Higgins v. Water- 
vliet Turnpike and R. R. Co., 46 N. Y. 23; 7 Am. 
Rep. 293, and note, 298; Garretzen v. Duenckel, 50 
Mo. 104; 11 Am. Rep. 405; Kimball v. Cushman, 
103 Mass, 194; 4 Am. Rep. 528; Wilton v. Middle- 
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sex R. R. Co., 107 Mass. 108; 9 Am. Rep. 11; 
Weeks v. N. Y., N. H. & H. R.R. Co., 72 N. Y. 50; 
28 Am. Rep. 104, and note, 112. 

As to ‘willful misconduct of servant, see Nash- 
ville and Chattenooga R. R. Co. v. Stearnes, 9 Heisk. 
52; 24 Am. Rep. 296, and note, 299; and note, 8 
Am. Rep. 316. 


SOME CONSIDERATIONS ON THE CONSTITU- 
TION OF COURTS IN THE GERMAN 
EMPIRE. 
he uniformity of laws now existing, in a great 

measure, and soon to be completed, in the German 
Empire, although it has many palpable advantages 
over our diversified system, might, if introduced in 
our country, have its disadvantages in some respects, 
and therefore, we may well be satisfied with the fact 
that it will be impossible to introduce here, where the 
Federal and State governments are and ought to be 
kept distinct, that sameness of laws throughout the 
land which obtains in Germany. 

But the fact that over 40,000,000 of people, who in- 
habit twenty-six different States, which, although now 
combined into the German Empire, still possess and 
exercise more real sovereignty than our States, and 
among which there are wide differences of traditions, 
historical memories, habits, sectional patriotism, 
ancient usages, and even of blood and nationality, 
live and prosper under uniform laws, should teach 
us, that in this country, where these differences either 
do not exist at all, or only to a very small extent, there 
is an opportunity for assimilation of laws, and no 
necessity for the diversity still existing. The citizen 
in Indiana obtains his rights through the courts just 
as well as he in Illinois; why must one proceed accord- 
ing to the Code practice, and the other follow the rules 
of common law pleading? Why do girls in Ohio and 
Illinois become of age at eighteen, and not soin the 
State of Indiana, which lies between the two? Surely 
not by reason of climatic differences. These examples 
of existing differences in the Jaws of the several States, 
where there need be none, might be multiplied ad in- 
finitum. Let us hope and work for their abolition! 

The German administration of justice has one ad- 
vantage over our system which I think nobody can 
deny. 

Only men duly qualified administer the laws. Even 
in the petties case, civil or criminal, the judge of the 
Amtsgericht, before whom it is brought, is learned in 
the law, qualified by a regular —and long — course of 
study. Our justices of the peace, whose jurisdiction 
in most of the States is far more extensive than that of 
an Amtsgericht, are ‘‘ good enough for their kind but 
mostly of a mighty poor kind” as far as a really 
proper determination of controversies is concerned. 
They might do well enough for conciliators, or arbi- 
trators even, but they have not the capacity, and you 
cannot expect it of them, to decide cases “ according to 
law.” In every case of any importance at all an appeal 
is almost certain. Still, they are a time-honored insti- 
tution, and if it should now be proposed to do away 
with them and place graduate lawyers in their places, 
who, of course, would have to receive decent salaries, 
the people would be startled at the innovation and 
“‘waste of money’’ proposed. Yet I have no doubt 
that it would be cheaper in the end. The people 
would have their controversies decided at home, and 
by judges whose opinion would be worth something, 
and would be saved the expense of appeals and attend- 
ance at distant courts. 

Judges in Germany are appointed for life. They are 
independent of the people or of the government. 
This secures perfect freedom of action. 





The chambers of commercial causes are an institu- 
tion worthy of imitation. They are in effect a court 
of experts with a law judge presiding. They are in- 
finitely better adapted to try complicated commercial 
controversies than our “intelligent juries,” or even 
referees or judges. They are reported as working very 
finely too. 

The office of the State’s attorney is peculiar. He is 
almost an ‘‘unlimited monarch.” He institutes 
criminal proceedings, or refuses them, at will. He has 
a monopoly in that line. He investigates each alleged 
crime himself or by his subalterns, somewhat like a 
grand jury, but mostly with more insight and scrutiny. 
He then acts according to his convictions. This sys- 
tem has its advantages over the unlimited liberty with 
which, in many States (e. g. in Indiana), any person 
may obtain criminal process on mere affidavit, but it 
has its great disadvantages in the ‘‘one man power” 
that underlies it. Like a monarchy, it may be good 
enough when the proper person is at the head, but it 
places too great power in the hands of unscrupulous or 
dishonest men, occupying the position of State’s 
attorney. Some of its features might suggest amend- 
ments to our practice, but as a whole we do not wish 
it. 

The provision that courts shall render each other 
assistance about the service of process, the execution 
of judgment, the furnishing of records, etc., is notice- 
able and deserves commendation. 

Why shall not an Ohio sheriff serve the process of an 
Indiana court upon a person residing in his bailiwick, 
and his return be conclusive as in other cases? Why 
shall we not enforce a judgment obtained against a 
man in New York, against his property in New Jersey 
or Massachusetts, without suing it over? 

Also, if we had the provisions of the German stat- 
utes in our laws, which permits peace officers to make 
an arrest out of their district, bringing the prisoner be- 
fore the nearest court or police officer for identifica- 
tion and proving their own authority, and then convey 
him to the court that sought his arrest, we should be 
saved much trouble, and the cause of justice would be 
served. Under our present extradition proceedings, 
every chance is given toa criminal to escape to another 
State, if he obtains knowledge of the institution of 
such proceedings before he can be arrested in the State 
to which he first fled. Our executive and police officers 
see this, and, therefore, they mostly arrest fugitives on 
information by telegram, without right, and hold them 
against the law till the red tape formalities of extradi- 
tion are perfected. A writ of habeas corpus would 
soon release the fugitive from such arrest, if he only 
knew enough to apply for it, and besides, he would 
have his action against the officer for damages for the 
“false imprisonment,’’ which was really ‘‘true”’ after 
all. 

The provision in title 15, that ‘‘ testimony given ina 
foreign language may be entered in the protocol in that 
language, if the judge deems it important, also de- 
serves special mention. Its object clearly is to pre- 
serve the authentic testimony, and protect it against 
the mistakes of an inexperienced interpreter; the 
court, if familiar with the foreign tongue, may, when 
considering the case and preparing the decision, go 
over the testimony again and ferret out its true mean- 
ing, or may submit it to a scholar for translation, or 
this may be done on appeal, when (if I am correctly 
informed) the appellate court reviews the facts as 
well as the law. If we consider what poor interprete 
ers we often have in our courts, such a provision in 
our laws might seem desirable. One further advantage 
of the German system may be mentioned, and that is 
that cases of any importance at all always receive the 
consideration of several judges instead of only one, as 
is common with us. The jurisdiction of the District 
Courts, which have only one judge, is confined to 
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minor controversies, mostly not involving more than 
$75. In the Circuit Courts, at least three judges must 
sit in civil and five in criminal cases. In the Supreme 
Courts, five members form a quorum of a senate, in 
the Imperial Court of Appeals seven, and for plenary 
decisions two-thirds of the members must be present. 
This gives the decisions of the courts weight and effect, 
and obviates appeals in many cases. In our system, 
each lawyer thinks his opinion is about as good as that 
of the judge deciding the case, and if dissatisfied, an 
appeal is readily taken, litigation protracted and costs 
multiplied, and the appellate courts find themselves 
overburdened with business. But here again a false 
economy prevents an increase of the judicial force. 
These are the thoughts and suggestions that occurred 
to me in considering the constitution of courts in the 
German empire. Let the profession take them for 
what they are worth. 

As the comparative study of languages leads us to 
truly and fully understand our own tongue, and to see 
its beauties and perfectness on the one hand, and its 
defects on the other, so I think the comparison of our 
own system of laws and practice, with that of other 
nations, tends to enlarge our views, and on the one 
side show us a chance for improvement in some par- 
ticulars, and on the other make us cherish and appre- 
ciate what we have, and produce a legitimate spirit 
of conservatism. If such is the effect of the thoughts 
which I have submitted my object will be attained. 

J. KOPELKE. 

Crown Pornt, Ind., Jan. 28, 1880. 

eee 
ACTION OF ACCOUNT DURING CONTINU- 
ATION OF COPARTNERSHIP— DOES 
THE ACTION LIE? 


\ HETHER one partner is entitled to the remedy of 

an accounting as against his copartners, without 
praying for a dissolution of the copartnership and a 
winding-up of the business, is, so far as text-books are 
to be believed, very doubtful; but a careful examina- 
tion of the voluminous authorities extant upon the 
subject would seem to leave no doubt whatever that 
the action is a proper one and can be maintained, not 
only during the existence of a partnership, but for the 
very purpose of settling questions in order to avoid a 
dissolution. 

The case of Knowles v. Houghton, 11 Ves. 168, is the 
oldest authority upon the subject. The bill in that 
cease was for a rule defining and establishing the terms 
of a copartnership, and an accounting was ordered 
with regard to so much of the prayer as related toa 
legitimate business. The second is the cause of Forman 
v. Humfray, 2 Ves. & B. 392. In this case, Lord Eldon 
delivered the opinion upon which all subsequent judg- 
ments adverse to the maintenance are based. Yet 
almost as soon as it was expressed, that rule was pro- 
nounced to be applicable only to bills for a receiver 
and interim management. (Vide Sir John Leach in 
Harrison vy. Armitage, 4 Mad. 143; Leach being vice- 
chancellor when Eldon decided Forman v. Humfray.) 

The principal ground of Lord Eldon’s decision is 
that partners might beset the courts annually, and it 
lies open to and has, in fact, received much criticism. 
Every substantial wrong creates a right to its indi- 
vidual remedy, and though courts may avoid a multi- 
plicity of suits arising out of one transaction, they 
have neither the right nor the power to prevent a 
multiplicity of suits growing out of many distinct 
transactions. They cannot nonsuit A in an action 
against B, simply because B can commit the same 
injury for which recovery is sought again. This is 
substantially the reply of Lord Brougham to the same 
objection in Richards v. Davies, 2 Rus. & M. 347. 

Lord Cottenham pointedly quotes against the rule 





of Lord Eldon, that jurist’s own words in Cockburn y. 
Thompson, 16 Ves. 321, ‘A general rule, established for 
the convenient administration of justice, must not be 
adhered to in cases in which, consistently with practi- 
cal convenience, it is incapable of application.”’ Says 
Lord Cottenham, Wallworth v. Holt, 4 Myln. & C. 63, 
“If it were necessary to go much further in opposition 
to some highly sanctioned opinions, in order to open 
the door of justice to those who cannot find it else- 
where, I should not shrink from the responsibility of 
doing so. * * * The rule, though true in some 
cases and to some extent, has been supposed to be 
much more generally applicable than it is upon au- 
thority, or ought to be on principle.” 

“At one time the courts would not entertain a bill 
for an accounting except on a prayer to wind-up the 
affairs of the partnership. That is not now the rule.” 
Per Lord Langdale, in Richardson v. Hastings, 7 Beav. 
307, ‘“‘ If that were the rule, a person fraudulently in- 
clined might compel his partner to the alternative of 
dissolving a partnership or ruin him by violating the 
partnership contract,” says Sir J. Wigram, V. C., in 
Fairthorne vy. Weston, 3 Hare, 387. ‘If such were the 
rule,” says the master of the rolls, Sir Charles Pepys, 
in Taylor v. Davis, 4 L. J. Rep., (N. 8.) Chan. 18, “it 
might easily be evaded by praying a dissolution with- 
out attempting to enforce it.”’ 

And not only is any such rule manifestly oppressive 
in principle, since a partner is surely entitled to the 
benefit of the articles during the existence of the part- 
nership and not upon dissolution alone, but it is 
manifestly absurd, since it implies that the court will 
dismiss a bill, because it lacks a prayer which the court 
has no power whatever to enforce by its decree, should 
the parties see fit to disregard it after judgment. 

The latest decision quoted brings us down to 1844, 
and there seems to be no decision reported of any 
later date. Such decisions as are reported, holding 
against the maintenance, give no further reason than 
that given in Forman v. Humfray, though the number 
of authorities on the question, pro and con, would 
scarcely be credited by one who has not had occasion 
to examine them. The case of Poor v. Richardson et 
al., tried in this State, before Esek Cowen, Esq., 
referee, 1879, was sustained without the prayer and 
there is little doubt, or none, that the rule should be 
taken from our text-books, or at least to be applied to 
such cases only as are brought for areceiver and for 
interim management. In any case where the rights of 
partners can be protected by injunction, the remedy 
may be had, especially where, under the partnership 
agreements, one partner has not an equal practical 
control of the moneys and is deprived of the actual 
power to “pay himself,’”’ which the law contemplates 
as essential to the relation of copartnership. 

Tracy GouLD. 

Troy, N. Y., January 24, 1880. 

secatiiertintaliiinn 
PATENT OF NOVELTY NOT 
COPYRIGHT. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 
BAKER, appellant, v, SELDEN. 
The copyright of a book does not give to the author the ex- 
clusive right to use the novelty, art or thing described 
in the book. Accordingly, held, that the copyright of a 
work on book-keeping did not secure the exclusive right 
to the use of the method or system of book-keeping 
contained therein. 
| Ng orves from the Circuit Court of the United 
States for the Southern District of Ohio. Action 
by Elizabeth Selden against William C. M. Baker. 
The opinion states the case. 


SECURED BY 





¥ 


THE ALBANY LAW JOURNAL. 


_ 


169 











Brapiey, J. Charles Selden, the testator of the 
complainant in this case,in the year 1859 took the 
requisite steps for obtaining the copyright of a book, 
entitled ‘‘Selden’s Condensed Ledger, or Book-keep- 
ing Simplified,’ the object of which was to exhibit 
and explain a peculiar system of book-keeping. In 
.860 and 1861 he took the copyright of several other 
books, containing additions toand improvements upon 
the said system. The bill of complaint was filed 
against the defendant, Baker, for an alleged infringe- 
ment of these copyrights. The latter, in his answer, 
denied that Selden was the author or designer of the 
books, and denied the infringement charged, and con- 
tends on the argument that the matter alleged to be 
infringed is not a lawful subject of copyright. 

The parties went into proofs, and the various books 
of the complainant, as well as those sold and used by 
the defendant, were exhibited before the examiner, 
and witnesses were examined on both sides. 

The book or series of books, of which the complain- 
ant claims the copyright, consists of an introductory 
essay explaining the system of book-keeping referred 
to, to which are annexed certain forms or blanks, con- 
sisting of ruled lines, and headings, illustrating the 
system and showing how it is to be used and carried 
out in practice. This system effects the same results 
as book-keeping by double entry; but by a peculiar 
arrangement of columns and headings, presents the 
entire operation, of a day, a week ora month on a 
single page, or on two pages facing each other in an 
account book. The defendant uses a similar plan, so 
far as results are concerned; but makes a different ar- 
rangement of the columns and uses different head- 
ings. If the complainant’s testator had the exclusive 
right to the use of the system explained in his book, 
it would be difficult to contend that the defendant 
does not infringe it, notwithstanding the difference in 
his form of arrangement; but if it be assumed that 
the system is open to public use, it seems to be equally 
difficult to contend that the books made and sold by 
the defendant are a violation of the copyright of the 
complainart’s book, considered merely as a book ex- 
planatory of the system. Where the truths of a 
science or the methods of an art are the common 
property of the whole world, any author has the right 
to express the one, or explain and use the other, in his 
own way. As an author, Selden explained the system 
ina particular way. It may be conceded that Baker 
makes and uses account books arranged on substan- 
tially the same system; but the proof fails to show 
that he has violated the copyright of Selden’s book, 
regarding the latter merely as an explanatory work; 
or that he has infringed Selden’s right in any way, un- 
less the latter became entitled to au exclusive right in 
the system. 

The evidence of the complainant is principally 
directed to the object of showing that Baker uses the 
same system as that which is explained and illustrated 
in Selden’s books. It becomes important, therefore 
to determine, whether, in obtaining the COPY right ot 
his books, he secured the exclusive right 40 the use of 
the system or method of book-keepir ,, which th d 
books are intended to illustrate ry a er 
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contended that he has SCC 9d such exclusive right, 
because no one can use t 


- : wae system without using sub- 
eagemeed be gx suled lines and headings which he 
die eeeg? co his books in illustration of it. In 
head: -#8: it is contended that the ruled lines and 
+ ~—-=aig’8, given to illustrate the system, are a part of 
.@ book, and as such are secured by the copyright; 
and that no one can make or use similar ruled lines 
and headings, or ruled lines and headings made and 
arranged on substantially the same system, without 
violating the copyright. And this is really the ques- 
tion to be decided in this case. Stated in another 
form, the question is whether the exclusive property 





in a system of book-keeping can be claimed, under the 
law of copyright, by means of a book in which that 
system is explained? The complainant’s bill, and the 
case made under it, are based on the hypothesis that 
it can be. 

It cannot be pretended, and indeed it is not seriously 
urged, that the ruled lines of the complainant’s ac- 
count book can be claimed under any special class of 
objects, other than books, named in the law of copy- 
right existing in 1859. The law then in force was that 
of 1831, and specified only books, maps, charts, musi- 
cal compositions, prints and engravings. An account 
book, consisting of ruled lines and blank columns, 
cannot be called by any of these names unless by that 
of a book. 

There is no doubt that a work on the subject of 
book-keeping, though only explanatory of well-known 
systems, may be the subject of a copyright; but then 
it is claimed only asa book. Such a book may be ex- 
planatory either of old systems, or of an entirely new 
system; and, considered as a book, as the work of an 
author, conveying information on the subject of book- 
keeping, and containing detailed explanation of the 
art, it may be a very valuable acquisition to the prac- 
tical knowledge of the community. But there is a 
clear distinction between the book, as such, and the 
art which it is intended to illustrate. The mere state- 
ment of the proposition is so evident that it requires 
hardly any argument to support it. The same dis- 
tinction may be predicated of every other art as well as 
that of book-keeping. A treatise on the composition 
and use of medicines, be they old or new; on the con- 
struction or use of plows or watches, or churns; or 
on the mixture and application of colors for painting 
or dyeing; or on the mode of drawing lines to produce 
the effect of perspective, would be the subject of copy- 
right; but no one would contend that the copyright of 
the treatise would give the exclusive right to the art or 
manufacture described therein. The copyright of the 
book, if not pirated from other works, would be valid 
without regard to the novelty, or want of novelty, of 
its subject-matter. The novelty of the art or thing 
described or explained has nothing to do with the 
validity of the copyright. To give to the author of 
the book an exclusive property in the art described 
therein, when no examination of its novelty has ever 
been officially made, would be a surprise and a fraud 
upon the public. That is the province of letters- 
patent, not of copyright. The claim to an invention 
or discovery of an art or manufacture must be sub- 
jected to the examination of the patent office before 
an exclusive right therein can be obtained; and it can 
only be secured by a patent from the government. 

The difference between the two things, letters-patent 
and copyright, may be illustrated by reference to the 
subjects just enumerated. Take the case of medicines. 
Certain mixtures are found to be of great value in the 
healing art. If the discoverer writes and publishes a 
book on the subject (as regular physicians generally 
do), he gains no exclusive right to the manufacture 
and sale of the medicine; he gives that to the public. 
If he desires to acquire such exclusive right, he must 
obtain a patent for the mixture as a new art, manufac- 
ture or composition of matter. He may copyright his 
book if he pleases; but that only secures to him the 
exclusive right of printing and publishing his book. 
So of all other inventions or discoveries. 

The copyright of a book on perspective, no matter 
how many drawings and illustrations it may contain, 
gives no exclusive right to the modes of drawing de- 
scribed, though they may never have been known or 
used before. By publishing the book, without getting 
a patent for the art, the latter is given to the public. 
The fact that the art described in the book by illustra- 
tions of lines and figures which are reproduced in 
practice in the application of the art makes no differ- 
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ence. Those illustrations are the mere language em- 
ployed by the author to convey his ideas more clearly. 
Had he used words of description instead of diagrams 
(which merely stand in the place of words), there 
could not be the slightest doubt that others, applying 
the art to practical use, might lawfully draw the lines 
and diagrams which were in the author’s mind, and 
which he thus described by words in his book. 

The copyright of a work on mathematical science 
cannot give to the author an exclusive right to the 
methods of operation which he propounds, or to the 
diagrams which he employs to explain them, so as to 
prevent an engineer from using them whenever occa- 
sion requires. The very object of publishing a book 
on scieace or the useful arts is to communicate to the 
world the useful knowledge which it contains. But 
this object would be frustrated if the knowledge could 
not be used without incurring the guilt of piracy of 
the book. And where the art it teaches cannot be 
used without employing the methods and diagrams 
used to illustrate the book, or such as are similar to 
them, such methods and diagrams are to be consid- 
ered as necessary incidents to the art, and given there- 
with to the public;—not given for the purpose of 
publication in other works explanatory of the art, but 
for the purpose of practical application. 

Of course, these observations are not intended to 
apply to ornamental designs, or pictorial illustrations 
addressed to the taste. Of these it may be said, that 
their form is their essence, and their object the pro- 
duction of pleasure in their contemplation. This is 
their final end. They are as much the product of 
genius and the result of composition as are the lines of 
the poet or the historian’s periods. On the other 
hand, the teachings of science and the rules and 
methods of useful art have their final end in applica- 
tion and use; and this application and use are what 
the public derive from the publication of a book which 
teaches them. But as embodied and taught in a liter- 
ary composition or book, their essence consists only 
in their statement. This alone is what is secured by 
the copyright. The use by another of the same 
methods of statement, whether in words or illustra- 
tions, in a book published for teaching the art, would 
undoubtedly be an infringement of the copyright. 

Recurring to the case before us, we observe that 
Charles Selden, by his books, explained and described 
a peculiar system of book-keeping, and illustrated his 
method by means of ruled lines and blank columns, 
with proper headings on a page or on successive pages. 
Now, whilst no one has a right to print or publish his 
book, or any material part thereof, as a book intended 
to convey instruction in the art, any person may prac- 
tice and use the art itself which he has described and 
illustrated therein. The use of the art is a totally 
different thing from a publication of the book explain- 
ingit. The copyright of a book on book-keeping can- 
not secure the exclusive right to make, sell and use 
account books prepared upon the plan set forth in such 
book. Whether the art might or might not have been 
patented is a question which is not before us. It was 
not patented, and is open and free to the use of the 
public. And of course, in using the art, the ruled 
lines and headings of accounts must necessarily be 
used as incident to it. 

The plausibility of the claim put forward by the 
complainant in this case arises from a confusion of 
ideas produced by the peculiar nature of the art de- 
scribed in the books which have been made the sub- 
ject of copyright. In describing the art, the illustra- 
tions and diagrams employed happen to correspond 
more closely than usual with the actual work per- 
formed by the operator who uses the art. Those 
illustrations and diagrams consist of ruled lines and 
headings of accounts; and it is similar ruled lines and 
headings of accounts which in the application of the 





art the book-keeper makes with his pen, or the sta- 
tioner with his press; whilst in most other cases the 
diagrams and illustrations can only be represented in 
concrete forms of wood, metal, stone or som _ other 
physical embodiment. But the principle is the same 
in all. The description of the art in a book, though 
entitled to the benefit of copyright, lays no foundation 
for an exclusive claim to the art itself. The object of 
the one is explanation; the object of the other is use, 
The former may be secured by copyright. The latter 
can only be secured, if it can be secured at all, by 
letters-patent. 

The remarks of Mr. Justice Thompson in the Cir- 
cuit Court, in the case of Claytonv. Stone & Hall,2 
Paine’s Rep. 392, in which copyright was claimed ina 
daily price-current, are apposite and instructive. He 
says: “In determining the true construction to be 
given to the actof Congress, it is proper to look at the 
Constitution of the United States, to aid us in ascer- 
taining the nature of the property intended to be pro- 
tected. ‘Congress shall have power to promote the 
progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive 
right to their writings and discoveries.’ The act in 
question was passed in execution of the power here 
given, and the object, therefore, was the promotion of 
science; and it would certainly be a pretty extraordi- 
nary view of the sciences to consider a daily or weekly 
publication of the state of the market as falling within 
any class of them. They are of a more fixed, perma- 
nent and durable character. The term science cannot, 
with any propriety, be applied to a work of so fluctu- 
ating and fugitive a form as that of a newspaper or 
price-current, the subject-matter of which is daily 
changing, and is of mere temporary use. Although 
great praise may be due to the plaintiffs for their in- 
dustry and enterprise in publishing this paper, yet the 
law does not contemplate their being rewarded in this 
way; it must seek patronage and protection from its 
utility to the public, and not as a work of science. 
The title of the act of Congressis ‘for the encourage- 
ment of learning,’ and was not intended for the en- 
couragement of mere industry, unconnected with 
learning and the sciences. * * * We are, accord- 
ingly, of opinion that the paper in question is not a 
book, the copyright to which can be secured under the 
act of Congress.”’ 

The case of Cobbett v. Woodward, L. R., 14 Eq. Cas. 
407, was a claim to copyright in a catalogue of furni- 
ture which the publisher had on sale in his establish- 
ment, illustrated with many drawings of furniture 
and decorations. The defendants, being dealers in the 
same business, published a similar book, ané copied 
many of the plaintiff’s drawings, though it was shown 
that they had for sale the articles represented thereby. 
The court held that these drawings were not subjects 
of copyright. Lord Romilly, M. R., said: ‘ Thisisa 
mere advertisement for the sale of particular articles 
which any one might imitate, and any one might ad- 
vertise forsale. If a man not being a vendor of any 
of the articles in question were to publish a work for 
the purpose of tnforming the public of what was the 
most convenient species of articles for household 
furniture, or the most graceful species of decorations 
for articles of home furniture; what they ought to cost, 
and where they might be bought, and were to illustrate 
his work with designs of each article he described — 
such a work as this could not be pirated with impun- 
ity, and the attempt to do so would be stopped by the 
injunction of the Court of Chancery; yet if it were 
done with no such object, but solely for the purpose of 
advertising particular articles for sale, and promoting 
the private trade of the publisher by the sale of arti- 
cles which any other person might sell as well as the 
first advertiser, and if in fact, it contained little more 
than an illustrated inventory of the contents of a 





THE ALBANY LAW JOURNAL. 


171 





EE 





warehouse, I know of no law, which, while it would 
not prevent the second advertiser from selling the 
same articles, would prevent him from using the same 
advertisement, provided he did not in such advertise- 
ment, by any device, suggest that he was selling the 
works and designs of the first advertiser.” 

Another case, that of Page v. Wisden, 20 L. T. R. 
(N. 8.) 435, which came before Vice-Chancellor Malins, 
in 1869, has some resemblance to the present. There a 
copyright was claimed in acricket scoring-sheet, and 
the vice-chancellor held that it was not a fit subject for 
copyright; partly because it was not new, but also 
because ‘“‘to say that a particular mode of ruling a 
book constituted an object for a copyright is absurd.” 

These cases, if not precisely in point, come near to 
ithe matter in hand, and in our view, corroborate the 
general proposition which we have laid down. 

The case before Judge Leavitt, in the Ohio Circuit, 
reported in 1 Bond, 540, which is much relied on by 
the complainant, was one where a copyright was 
claimed in achart of patterns for cutting dresses and 
basques for ladies, and coats, jackets, etc., for boys. 
It is obvious that such designs could only be printed 
and published for information, and not for use in 
themselves. Their practical use could only be exemp- 
lified in cloth on the tailor’s board and under the 
tailor’s shears; in other words, by the application of a 
mechanical operation to the cutting of cloth in certain 
patterns and forms. Surely the exclusive right to this 
practical use was not reserved to the publisher by his 
copyright of the chart. Without undertaking to say 
whether we should or should not concur in the decision 
in that case, we think it cannot control the present. 

The conclusion to which we have come is, that blank 
account books are not the subject of copyright; and 
that the mere copyright of Selden’s book did not con- 
fer upon him the exclusive right to make and use ac- 
count books, ruled and arranged as designated by him 
and described and illustrated in said book. 

The decree of the Circuit (cart must be reversed, 
and the cause remanded with . istructions to dismiss 
the complainant’s bill. 

————_ - > --—_ - 


WHEN FALSE STATEMENTS AS TO RIVAL 
TRADER WILL BE ENJOINED. 
ENGLISH HIGH COURT OF JUSTICE, CHANCERY 

DIVISION, NOVEMBER 20, 1879. 


THORLEY’s Foop For CATTLE Co. vy. MASSAM. 


The court has power to grant an injunction restraining the 
issue by one tradesman of an advertisement-containing 
false statements calculated to injure a rival tradesman 
in his business. 

It is not necessary to prove that actual damage has been 
sustained. 

HE object of this action was to obtain a declaration 
that the defendants were not entitled to advertise 

or represent that they alone possessed the secret for 
compounding the condiment known as ‘‘ Thorley’s 

Food for Cattle,’’ and an injunction to restrain the 

defendants from advertising or representing in their 

advertisements or circulars, that they were alone pos- 
sessed of the said secret, and from representing that 
the cattle food manufactured and sold by the plaintiffs 
was not genuine or compounded in accordance with 
the true recipe and in the same manner as the condi- 
ment known as “Thorley’s Food for Cattle,’? manu- 
factured and sold by Joseph Thorley in his life-time, 
and by his successors since his death. The plaintiffs 
also claimed damages. The following was the adver- 
tisement issued by the defendants: 

Caution. Thorley’s Food for Cattle. — The public, 
and in particular all farmers, graziers, dealers and 
others purchasing the world-famed food, are warned 





that any “ food for cattle’’ purporting to be ‘*Thorley’s 
Food for Cattle,” and not signed with the name 
Joseph Thorley, is not the manufacture of the estab- 
lishment carrying on business as Joseph Thorley, the 
proprietors of which are alone possessed of the secret 
for compounding that famous condiment, and carryin 
on business at Pembroke Wharf, Caledonian toed 
London, N. 

A statement of most of the material facts of the 
case will be found in the report of the case of Massam 
v. Thorley’s Cattle Food Co., 36 L. T. Rep. (N. 8.) 848; 
L. R.,6 Ch. Div. 574, in which case the defendants 
in the present action, being the executors of the late 
Joseph Thorley, sought to restrain the company from 
carrying on business under any prospectuses, notices 
and advertisements issued by them, so as to represent 
the company’s business as being the executor’s busi- 
ness, or the goods manufactured by the company as 
manufactured by the executors. 

On motion for injunction made in that case, Malins, 
V.C., had held that Josiah W. Thorley, the founder 
of the company, having by no unfair means become 
possessed of the secret for compounding the cattle 
food made by Joseph Thorley, was at liberty to mako 
and sell the same, and call it by the name of Thorley’s 
Cattle Food. Shortly after the decision on that 
motion, the executors discontinued their action. 

The present action was instituted on the 26th June, 
1877, and was heard on motion for injunction, on the 
30th June, 1877, L. R., 6 Ch. Div. 582, when Malins, 
V.C., held that the court had jurisdiction to restrain 
the defendants from issuing the advertisement com- 
plained of; his lordship, however, declined to interfere 
upon the interlocutory application, but reserved the 
question until the hearing. 

The action now came on for trial. 

A great part of the argument was directed toward 
establishing that the manufacture of the defendants 
differed from that of the plaintiffs, and various scien- 
tific witnesses were examined viva voce on this point, 
but it may be stated that in the result, the vice-chan- 
cellor held that the two manufactures were, for all 
practical purposes, identical, being made from the 
original recipe obtained by Joseph Thorley from one 
Fawcett in 1855. 

It appeared that in the year 1858, the cattle food 
then manufactured by Joseph Thorley, according to 
the original recipe, had been analyzed and reported on 
by Dr. Hassall, and that the defendants continued to 
publish this report down to the time of the present 
action. The plaintiffs also published the same report. 

Evidence was given at the trial on behalf of the 
plaintiffs, that actual damage had been caused to their 
business through the advertisement complained of, as 
goods sold by the plaintiffs had been returned to them 
by customers on the ground that they were not the 
genuine article. 


Higgins, Q. C., and Townsend, for plaintiffs, re- 
ferred to Hinrichs v. Berndes, L. R. W. N. 1878; 
Riding v. Smith, 34 L. T. Rep. (N. 8.) 500; L. R.,1 
Ex. Diy. 91; Lord Byron vy. Johnston, 2 Mer. 29; Clark 
v. Freeman, 11 L. T. Rep. (O. 8.) 22; 1: Beav. 112; 
Routh v. Webster,9 L. T. Rep. (O. 8.) 491; 10 Beav. 
561; Dixon v. Holden, 20 L. T. Rep. (N. 8.) 357; L. R., 
7 Eq. 488; Maawell v. Hogg, 15 L. T. Rep. (N. S.) 204; 
L. R., 2 Ch. 807; Fernie v. Young, 14 L. T. Rep. (N. 8.) 
637; L. R., 1 H. L. 65; Folkard on Libel (1876), pp. 110, 
117, 125, 168; Stober v. Green, 1 B. & Gold. 5; Tabart v. 
Tipper, 1 Camp. 350; Ingram v. Lawson, 6 Bing. N. C. 
212; Metzler v. Wood, 88 L. T. Rep. (N. 8S.) 541; L. R., 
8 Ch. Div. 606; Patch v. Ward, 30 L. T. Rep. (N. 8.) 
152; L. R., 9 Ch. 269; Lee v. Haley, 21L. T. Rep 
(N. S.) 546; S. C., on appeal, L. R., 5 Ch. 55; 
James v. James, 24 L. T. Rep. (N. 8S.) 568; L. R, 18 
Eq. 421; Hill v. Wilson, 29 L. T. Rep. (N. S.) 288; 
R., 8 Ch. 888; Jenner v. A, Beckett, 25 L. T. Re 
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(N. S.) 464; L. R.,7 Q. B. 11; Besant v. Wood, 40 L. 
T. Rep. (N. 8S.) 445; L. R., 12 Ch. 605. 


Glasse, Q. C., and Nalder, for defendants, re- 
ferred to Prudential Assur. Co. v. Knott, 31 L. T. Rep. 
(N. S.) 866; L. R., 10 Ch. 142. Malins, V. C., referred 
to Saxby v. Easterbrooke, L. R., 3 C. P. Div. 339, and 
to his own judgment in the present case on the motion- 
Higgins, Q. C., referred to Hookham v. Pottage, 26 L. 
T. Rep. (N. S.) 755; 27 L. T. Rep. (N. S.) 596; L. R., 8 
Ch. 91. 

Ma tins, V. C., after stating the nature of the case, 
and referring to his decision in the case of Massam v. 
Thoriey’s Food for Cattle Co., and the subsequent dis- 
continuance of that action, said: Now, here one would 
suppose the matter would have rested, but shortly 
afterward it appeared that Joseph Thorley’s executors 
having issued an advertisement, which, in some parts 
of it, is free from objection, but in other parts, as the 
plaintiffs contend, is very objectionable, this action 
was commenced with the object I have stated. The 
advertisement is in these terms (his lordship read the 
advertisement, omitting the words, ‘‘ the proprietors 
of which are alone possessed of the secret for com- 
pounding that famous condiment,”’ and continued): 
Now, if these only had been the words, that advertise- 
ment, although it was of the usual boasting character, 
would have been free from any legal objection, and no 
proceedings would have been taken; but they put in 
the center of the advertisement these words, ‘‘ the pro- 
prietors of which are alone possessed of the secret for 
compounding that famous condiment.’’ Now, consid- 
ering that this court, on the 14th June, 1877, had 
decided that the article produced by Josiah was pre- 
cisely the same as that produced by Joseph himself and 
afterward by his executors, considering that the court 
had there decided that Josiah was entitled to sell his 
food under this name, I cannot see how the executors 
could, with propriety, issue an advertisement contain- 
ing the statement ‘the proprietors of which are alone 
possessed of the secret for compounding that famous 
condiment.’’ The company felt that this was very in- 
jurious tothem, and thereforo they moved before me, 
on the 30th June, 1877. I went very fully into the 
matter then, and I came to the conclusion that in the 
then state of the authorities, although I was very clear 
that the advertisement was wholly objectionable, 
wholly unjustifiable, yet inasmuch as there was a 
great conflict of authority as to the power of this court 
to grant an injunction to prevent the publication of a 
libel, it was better that the case should be decided at 
the hearing of the action, and I simply refesed the 
motion on that technical ground, expressing my strong 
opinion that the advertisement was improper. Now, 
the point which I have to decide is whether the defend- 
ants are entitled to continue to issue this advertise- 
ment, asserting that they ‘“‘are alone possessed of the 
secret for compounding that famous condiment.” 
Now, if 1 was right in my judgment of the 30th June, 
1877 (L. R., 6 Ch. Div. 582), they certainly are not, be- 
cause they are not alone possessed of the secret. I 
have decided, and I am satisfied from the evidence 
which has been brought before me on the present oc- 
casion, that Josiah is just as much in possession of the 
secret as Joseph was, or the executors can be. But in 
order to get rid of that, a great body of evidence has 
been brought before me. On the part of the plaintiffs 
the most experienced analytical chemists have been 
brought forward to prove that there is no substantial 
difference between tho food produced by the company 
and that produced by the executors. On the other 
side scientific witnesses hnve been brought forward to 
prove that there is a difference —that the food of 
Joseph’s executors is superior to that of the company, 
and that it could not have been made from the same 
recipe. Mr. Glasse seemed very much to rest his case 





on an improvement since the deatb of Joseph, or since 
Josiah left him. No such case is alleged, and it is no 
part of the defense that the things are different, and 
if they were different it appears to me that it could 
afford no excuse whatever for the advertisement, 
because what Josiah is making is the cattle food, 
as it was manufactured by his brother Joseph 
during the ten years he was with him, and the cattle 
food which was made by Joseph is the cattle food 
which the executors profess to sell now without 
any variation, and the defendants do not put their 
case upon any improvement which has been made in 
it. But upon the evidence the question is, has there 
been any improvement? (After reviewing the scienti- 
fic evidence as to the composition of the two foods at 
considerable length his lordship continued.) Now, 
therefore, coming as I do without the slightest doubt 
whatever, to the conclusion that the food as made by 
the company is identical with the food made by 
Joseph’s executors, the question I have to decide is 
whether the defendants were justified in issuing this 
advertisement, and, having issued it, whether they 
can be allowed to continue it. Now that they were 
not justified in issuing it is, I think, abundantly clear 
from the opinion I expressed in 1877: ‘* The proprie- 
tors of which are alone possessed of the secret for 
compounding that famous condiment” is an untrue 
statement, and an untrue statement ought not to be 
made for the purpose of pushing atrade. Then comes 
the question which has been so very much argued, 
whether the court can interfere, and what I have to 
decide is whether one man is entitled to publish an 
advertisement or make a statement injurious to the 
trade of another. Now, first of all, is this a statement 
calculated to injure the business of the plaintiffs? The 
world at large may be inclined to buy either the de- 
fendants’ or the plaintiffs’ food; probably, if they 
could be satisfied that they are equal in quality, they 
would be influenced by personal favor; by the parties 
whom they may know; by the price, or the terms on 
which they can buy. But if the defendants in this 
case are at liberty to say that they alone are possessed 
of the secret, what is the meaning of that? It is tell- 
ing the world that there is only one place at which 
Thorley’s food for cattle can be obtained; if you go to 
that place you go to those who alone possess the secret 
for making it, but if you go anywhere else you cannot 
have the real thing, because no one else knows how to 
make it; you get only a spurious thing. Is not that 
calculated to attract all the public to buy the defend- 
ant’s food and to prevent their buying the plaintiff's? 
Mr. Eley, who is a director of the company, has given 
most positive evidence that goods have been returned 
to them in consequence of these advertisements, be- 
cause purchasers have been led to believe that the 
goods were not a genuine article. He gives evidence 
of a positive injury having been sustained by the com- 
pany. ButIdo not think that kind of evidence was 
necessary, because, if the advertisement is in itself 
calculated to injure, that, in my opinion, is quite 
sufficient without giving any positive evidence that in- 
jury has been sustained. I acted on that principle in 
the case of Hookham v. Pottage, where the name of 
one man was painted over a shop so as to lead the pub- 
lic going into the shop to believe they were going 
into Hookham’s shop when they were going into 
Pottage’s. I said there it was not necessary to prove 
any injury if the court saw plainly it was calculated 
to injure, and my decision was confirmed by the Court 
of Appeal. I therefore consider it clear that it is 
not necessary in these cases to prove actual injury. 
Now, therefore, I am very clearly of opinion that the 
assertion that there is but one place at which this 
article can be obtained genuine, is calculated to injure 
the business of the plaintiffs. In coming to that con- 
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clusion in this court I sit asa jury and also as a judge 
—a judge of fact and law; as a judge of fact I come to 
the conclusion, and if it were necessary to make a 
finding, I should give a verdict for the plaintiffs on the 
ground that it is calculated to injure their business. 
Then, how stand the authorities on this subject? I 
think the last case cited was the case of Riding v. 
Smith. (His lordship then went at length into that 
case, and also the cases of Saxby v. Easterbrook, and 
West. Counties Manure Co. vy. Lawes’ Chem. Manure 
Co. and continued.) I do not go into the general 
question of libel; but these cases have established this 
doctrine, which is in my opinion a most wholesome 
doctrine, that where one man publishes that which is 
injurious to another in his trade or business, that pub- 
lication is actionable, and being actionable, will be 
stayed by injunction, because it is a wrong which 
ought not to be repeated. Now, I have only one other 
authority to refer to which shows that a judge of this 
division takes the same view. A similar point was 
brought before the Master of the Rolls. Hinrichs v. 
Berndes, ubi sup. The case does not seem to have 
gone on, and there is no final decision on the subject, 
and I refer to it only as showing the opinion of the 
Master of the Rolls. It was a motion on behalf of the 
plaintiff, who was a vendor of segars, to restrain the 
defendants from publishing in the London Tobacco 
Trade Review a circular which it was alleged they were 
about to do; so there it was not an actual injury done, 
but an apprehended injury which the plaintiff con- 
sidered would be done to his trade. The indorsement 
on the writ claimed an injunction only and not dam- 
ages. The Master of the Rolls ordered the motion to 
stand to the hearing, and observed that he was not 
prepared to say that if under the Judicature Act a 
plaintiff could maintain an action for libel, this court 
would not at the hearing, while awarding damages for 
the libel, restrain a continuation of the publication. 
It seems, therefore, that the Master of the Rolls dealt 
with the case ou the same principle, that if the publi- 
cation which is about to take place—still more one 
which has taken place — is one which may be injurious 
to the business of the plaintiff, that is a case for the 
interference of the court, and an injunction will be 
granted. Therefore, upon principle, I cannot enter- 
tain a shadow of doubt that where a trader is con- 
ducting an unfair mode of trading, representing that 
his article is the only genuine one, from which it fol- 
lows that all others are spurious, that is so calculated 
to injure the business of another that this court, 
seeing it is a wrong which ought not to be repeated, 
will prevent it by injunction. From the authorities I 
have cited it is very clearly established that where in- 
jury has been sustained at all events the court will 
grant an injunction, and moreover, the case of 
Riding v. Smith shows that in the opinion of the Court 
of Exchequer it is not necessary to show damages if 
the thing is in itself calculated to be injurious. There 
is one other circumstance I ought to mention. I have 
already said that there is no evidence that any altera- 
tion in the mode of making the article took place after 
the death of Joseph, or by Joseph himself after 
Josiah left him; but I have already said that even if 
there had been some minute alterations that would not 
have prevented the defendant’s right to make this food 
and call it by his name; he is as much Thorley as his 
brother was, and therefore, it is cattle food made by 
Thorley, and it is Thorley’s Cattle Food. Iwill adopt 
the well-known sentence of Lord Justice Knight- 
Bruce, in Burgess v. Burgess, 21 L. T. Rep. (O. S.) 53; 
8 De G. M. & G. 896, where he says: “All the queen’s 
subjects have a right, if they will, to manufacture and 
sell pickles and sauces, and not the less that their 
fathers have done so before them.”’ So in this case all 


the queen’s subjects have a right, if they will, to 
manufacture and sell cattle food, and every man is en- 





titled to call the cattle food he makes by his own 
name. Josiah, therefore, is entitled to make cattle 
food and call it Thorley’s Cattle Food. He is also en- 
titled to make it from the recipe he had from Fawcett 
as well as his brother; it is the same thing, and there 
is no allegation that it is different. There is one cir- 
cumstance which I think is very material —that the 
defendants relied very much upon Dr. Hassall’s report 
in 1858. They continued to publish it as containing a 
true description of what this cattle food is. If it is 
the cattle food analyzed by Dr. Hassall in 1858, as they 
say it was, then it follows from that also that the two 
things are the same. On all these grounds I come to 
the conclusion that the plaintiffs have established their 
right to the injunction which they ask; they must 
have that perpetual injunction, and the defendants 
must pay the costs of the suit. 





NEW YORK COURT OF APPEALS ABSTRACT. 

FIRE INSURANCE — CONDITION AGAINST INCUM- 
BRANCES— ONLY REFERS TO THOSE WITH CONSENT OF 
INSURED — JUDGMENTS. — An insurance policy upon 
real estate contained this provision, that the company 
should not be liable ‘if, without the consent of the 
company written on the policy, the property shall 
hereafter become incumbered in any way.” Held, 
to be construed as referring to incumbrances created 
by the act of the insured, and to have no application 
to incumbrances by judgment or otherwise, ad invitum 
created by operation of law. The condition has the 
same meaning as if it had provided that the policy 
should be void if the assured should in any way in- 
cumber the property without the written consent of 
the company. It is not reasonable to suppose that the 
parties intended to provide for the consent of the 
company in advance to a judgment being entered 
against the insured. If incumbrances created by op- 
eration of law are within the condition, the imposi- 
tion of a tax would create a forfeiture of the insur- 
ance. The insurance company claims a forfeiture. 
When a clause in a contract is capable of two construc- 
tions, one of which will support and the other defeat 
the principal obligation, the former will be preferred. 
Forfeitures are not favored, and the party claiming a 
forfeiture will not be permitted, upon equivocal or 
doubtful clauses or words contained in his own con- 
tract, to deprive the other party of the benefit of the 
right to indemnity, for which he contracted. The 
case of Egan v. Mut. Ins. Co., 5 Denio, 326, dis- 
tinguished. Judgment affirmed. Buley v. Homestead 
Fire Ins. Co., appellant. Opinion by Andrews, J. 
[Decided Jan. 27, 1880.] 


LUNACY — CONTRACTS OF PERSON AFTERWARD DE- 
CLARED A LUNATIC, WHEN BINDING. —In an action to 
foreclose a mortgage, executed by a person who was 
afterward declared to be a lunatic, the case presented 
a contract executed upon a valuable consideration, of 
which the lunatic had the benefit, made by the plaint- 
iff in good faith, witheut fraud or unfairness, without 
knowledge of the insanity and without notice or in- 
formation calling for inquiry. Held, that the plaintiff 
was entitled to recover upon principle, because the 
plaintiff’s money was had by the defendant, appro- 
priated to her use, and thus tended to increase her es- 
tate, and although in some cases a man may now, not- 
withstanding the old common-law maxim to the con- 
trary (Beverley’s Case, 2 Coke 568, pt. 4, 123b), “‘be 
admitted to stultify himself,’’ yet he cannot do so to 
the prejudice of others, for he would thus make his 
own misfortune an inducement of fraud, and against 
that the doctrine of the maxim stands unaffected by 
any exception. 1 Story’s Eq. Jur., § 226. The parties 
cannot, in case the contract should not be upheld, be 
put in statu quo. Molton v. Camroux, 2 Exch. 487; 4 
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id. 17; Ellios v. Ince, 7 De G. M. & G. 487; Loomis v. 
Spencer, 2 Paige, 153; Matter of Beckwith, 3 Hun, 
448; Canfield v. Fairbanks, 63 Barb. 461; Lancaster 
Co. Bank v. Moore, 78 Penn. St. 407; Wilder v. 
Weakley, 34 Ind. 181; Matthiessen v. McMahon, 38 N. 
J. L. 5386; Behrens v. McKenzie, 23 Iowa, 333. They 
stand upon the maxim that “he who seeks equity 
must do equity.”” Judgment affirmed. Mut. Life 
Ins. Co. of New York v. Hunt, appellant. Opinion by 
Danforth, J. 

[Decided Jan. 13, 1880.] 


MUNICIPAL CORPORATION — NEGLIGENCE OF — 
THROWING SURPLUS WATER, ETC., ON PRIVATE LANDS 
USING NATURAL STREAM—NEGLIGENCE OF THIRD 
PARTY. — (1) A city collected, by sewers and the man- 
ner of grading its streets, a large quantity of surface 
water and sewage, and discharged it in one body into 
a ravine wherein was a natural water-course. This 
ravine was used as a dumping place for refuse matter. 
The water and sewage flowed through the ravine on to 
plaintiff ’s land, carrying with it the refuse, and having 
no sufficient outlet flooded such land, depositing filth 
and sand, Held, that plaintiff had a right of action 
against the city for the damage caused by such flood- 
ing. A municipal corporation has no greater right 
than an individual to collect the surface water from 
its lands and streets and discharge it upon the land of 
another. Weet v. Village of Brockport, 16 N. Y. 172, 
note; Byrnes vy. City of Cohoes, 67 id. 204; Haskell v. 
City of New Bedford, 108 Mass. 208; Atty.-Gen. v. 
Leeds Corp. L. R., 5 Ch. App. Cas. 583. The city was 
not relieved from liability by the fact that this was a 
natural water-course. It could not claim as riparian 
owner the right to discharge the surface water from its 
lands into the stream through the ravine. Waffle v. 
N. Y. Cent. R. R. Co., 53 N. Y. 11, distinguished. A 
city has not, though using reasonable care, the abso- 
lute right to drain into a water-course irrespective of 
the capacity of the stream or the amount of water 
discharged into it. (2) It was claimed as a defense 
that the injury to plaintiff’s land was attributable to 
an obstruction to the stream below, on the premises of 
another. Held, not to excuse the city from liability. 
Judgment affirmed. Noonan vy. City of Albany, ap- 
pellant. Opinion by Andrews, J. 

[Decided Jan. 13, 1880.] 

PARTITION — REAL PROPERTY CONVERTED BY WILL 
INTO PERSONAL, HOW RECONVERTED TO REAL — PAR- 
TIES—EXECUTOR—TRUST, POWER UNDER — PARTITION 
OF PERSONAL PROPERTY . — B, by his will, bequeathed 
his property to five of his children. He authorized a 
son to carry on the hotel business {for which his real 
estate was used, for five years, after which he em- 
powered his executors to sell his real and personal 
property, and divide the proceeds among his residuary 
legatees. F. died before B, and after the death of B 
the property was leased as a hotel by the residuary 
legatees, no steps being taken by the surviving ex- 
ecutor under the will to sell it, and treated by them 
as real property to which they had title. In an action 
for partition of the property by P., who had acquired 
title to three-fourths of the property from a part of 
the residuary legatees, against J., who as legatee 
owned the other fourth, it was sought to charge the 
interest of J. with improvements and repairs made 
upon the property. Held, (1) That although by the 
provision of the will the real estate was converted 
into personal property, the executors, who were devi- 
sees, would take no estate in the lands as trustees, but 
merely a power in trust to be executed for the pur- 
pose of distribution according to the will, which was 
liable to be defeated by a re-conversion of the property 
made personal, by the will, into real estate; that such 
property would be converted into real estate by a 
slight expression of an intention so to do on the part 





of those absolutely entitled (Dalzell on Eq. Convers, 
168; Multon v. Brigg, L. R., 1 Ch. D. 385; 1 Jarm. on 
Wills, 523); that the acts of the legatees did convert it 
into real estate, and that the purpose of the power 
having become unattainable the power in the executor 
to sell became extinguished. Hetzel v. Barber, 69 N. 
Y.1. And plaintiff and defendant became tenants in 
common. Garvey v. McDevitt, 72 N. Y. 563. The 
case of Crittenden v. Fairchild, 41 id. 289, 292, dis- 
tinguished. (2) The executor was not necessary as a 
party under 1 R. 8S. 735, § 107, on account of his unex- 
ecuted power, neither was he as executor, it appearing 
that seven years had elapsed since the death of tes- 
tator, and the presumption being that debts and lega- 
cies had been paid. Bevan v. Cooper, 72 .N. Y. 317; 
Kinniar v. Rogers, 42 id. 531. (8) The repairs and 
improvements on the property were made with the 
acquiescence of defendant, who knew of them at the 
time they were made. Held, that defendant’s share 
was liable for its proportion of the expense of such 
improvements. (4) Personal property, the furniture 
of a hotel used in carrying on the business of the real 
estate, and belonging to the same owners, was ordered 
sold with the real estate. It appeared that the 
property could be sold more advantageously together. 
Held, that the sale of both real and personal property, 
as a single lot, could be directed. Judgment affirmed. 
Prentice et al. v. Jansen, appellants. Opinion by 
Miller, J. 

[Decided Jan. 13, 1880.] 

PRACTICE — ORDER OF RESTITUTION — WHEN 
GRANTED By CoURT OF APPEALS. — Defendant was 
certified by the proper board of canvassers to be duly 
elected to the office of surrogate of Kings county. In 
an action by plaintiff, who claimed to be elected to the 
same office, a judgment was rendered in his favor, 
which, upon appeal, was reversed and a new trial 
ordered. Held, that where plaintiff occupied the 
rooms appropriated to the use of the surrogate of 
Kings county, and kept possession of the books, 
papers and insignia belonging to the office, an order 
would be granted by this court to compel restitution 
thereof under New Code, § 1323. Defendant, upon 
the reversal of the judgment depriving him of the 
right to the office named as erroneous, and the order- 
ing of a new trial, has a prima facie right to the office, 
and to exercise its powers and perform itsduties. ‘The 
certificate of election is conclusive of his right until it 
has been corrected or shown to be false by a judicial 
determination. By a reversal of the judgment plaint- 
iff is placed in his first position as claimant, and the 
certificate held by defendant stands as the only adju- 
dication, and that is that he was duly elected to the 
office named. United States v. Addison, 6 Wall. 296; 
Auditors of Wayne v. Benoit, 20 Mich. 176. The pro- 
visions of the Revised Statutes to compel the delivery 
of the books by a former officer to his successor, or by 
a usurper to a real officer, do not interfere with the ac- 
tion of the appellate court in such a case as this. 
Motion granted. People ex rel. Dailey v. Livingston, 
appellant. Opinion by Folger, J. 

(Decided Feb. 3, 1880.] 
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UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


CONSTITUTIONAL LAW—TREATIES GIVING ALIENS 
RIGHT TO HOLD REAL ESTATE—TREATY WITH 
SWITZERLAND. — By a treaty between the United 
States and Switzerland it is provided that ‘in case 
real estate situate within the territories of one of the 
contracting parties should fall to acitizen of the other 
party, who, on account of his being an alien, could not 





THE ALBANY LAW JOURNAL. 


175 











be permitted to hold such property in the State or in 
the canton in which it may be situated, there shall be 
accorded to such heir, or other successor, such term as 
the laws of the State or canton will permit to sell such 
property; he shall be at liberty to withdraw and ex- 
port the proceeds thereof without difficulty, and with- 
out paying to the government any other charges than 
those which, in a similar case, would be paid by an 
inhabitant of the country in which the real estate may 
be situated.’’ No time is prescribed within which the 
property must be sold. By the law of Virginia an alien 
may not take real estate by descent, but it is provided 
by statute that when, by a treaty between the United 
States and any foreign country acitizen of such country 
is allowed to sell real estate in the United States, in Vir- 
ginia he may sell and convey within the time pre- 
scribed by the treaty. Held, that the fact that there 
was no time fixed in the treaty mentioned, in which a 
citizen of Switzerland might sell his real estate in this 
country did not render the Virginia statute effective 
to deprive such citizen of his right to sell real estate 
situated in that State, on account of there being no 
limitation fixed in the treaty. Where a treaty admits 
of two constructions, one restrictive as to the rights 
that may be claimed under it, and the other liberal, the 
latter is to be preferred. Shanks v. Dupont, 3 Pet. 
249. Held, also, that the treaty was within the treaty- 
making powers conferred by the Constitution. Ware 
v. Hylton, 3 Dall. 199. In Chirac v. Chirac, 2 Wheat. 
259, it was held that a treaty with France gave to the 
citizens of that country the right to purchase and hold 
land in the United States, and that it removed the in- 
capacity of alienage and placed the parties in precisely 
the same situation as if they had been citizens of this 
country. The State law was hardly adverted to, and 
seems not to have been considered a factor of any im- 
portance in this view of the case. The same doctrine 
was reaffirmed touching this treaty in Carneal y. 
Banks, 10 Wheat. 189; and with respect to the British 
treaty of 1794, in Hughes vy. Edwards, 9 id. 489. A 
treaty stipulation may be effectual to protect the land 
of an alien from forfeiture by escheat under the laws 
of a State. Orr v. Hodgeson, 4 Wheat. 453. By the 
British treaty of 1794, ‘‘all impediment of alienage 
was absolutely levelled with the ground despite the 
laws of the States. It is the direct constitutional 
question in its fullest conditions. Yet the Supreme 
Court held that the stipulation was within the consti- 
tutional powers of the Union. Fairfax’s Devisees v. 
Hunter’s Lessee, 7 Cr. 627; see Ware v. Hylton, 3 Dall. 
242.” 8-Ops. of Attys.-Gen. 417. Mr. Calhoun, after 
laying down certain exceptions and qualifications 
which do not affect this class of cases, says: ‘* Within 
these limits all questions which may arise between us 
and other powers, be the subject-matter what it may, 
fall within the treaty-making power and may be ad- 
justed by it.” Treat. on the Const. and Gov. of the 
U. S. 204. If the National government has not the 
power to do what is done by such treaties, it cannot be 
done at all, for the States are expressly forbidden to 
“enter into any treaty, alliance or confederation.” 
Const., art. 1,§10. It must always be borne in mind 
that the Constitution, laws and treaties of the United 
States are as much a part of the law of every State as 
its own local laws and Constitution. This is a funda- 
mental principle in our system of complex National 
polity. See, also, Shanks v. Dupont, 3 Pet. 242; Fos- 
ter and Elam vy. Neilson, 2 id. 314; The Cherokee 
Tobacco, 11 Wall. 314; Pinkney’s Speech, 3 El. of the 
U. S. 231; People ex rel. v. Gerke & Clark, 5 Cal. 381. 
Judgment of Virginia Supreme Court of Appeals re- 
versed. Hauenstein et al., plaintiffs in error, v. Lyn- 
ham. Opinion by Swayne, J. 


PUBLIC LANDS—CLAIMS FOR, UNDER GRANT OF FOR- 
MER SOVEREIGN MUST BE DEFINITE. — Claims for 





public lands founded on an alleged concession by a 
former sovereign, from whom the United States ac- 
quired the territory, will not be allowed unless the 
claimant establishes definitely the boundaries which 
will define the tract claimed. The title must be com- 
plete under the former sovereign, that is, the land 
must have been identified by an actual survey with 
metes and bounds, or the description in the grant 
must be such that judgment can be rendered with pre- 
cision by such metes and bounds, natural or other- 
wise; that nothing must be left to doubt or discretion 
in its location, and if there was no actual survey pre- 
viously made which a surveyor can follow, there must 
be such a description of natural objects for boundaries 
that he can do the same thing de novo, or, in other 
words, the separation of the tract from the public do- 
main must not be a mere conjectural separation, but 
complete, without any element of discretion or uncer- 
tainty. Scullv. United States, 8 Otto, 410, 418; Smith 
v. United States, 10 Pet. 326, 334. Grants of the kind 
which do not contain any description by which the 
land can be located, and are not connected with a sur- 
vey, do not create private property under the treaty 
of cession. Where the concession contains no lines or 
boundaries whereby any definite and specific parcel of 
land was severed from the public domain, the claim of 
the donee cannot be sustained, it having been re- 
peatedly decided by this court that if the description 
is vague and indefinite, as in the case before the court, 
and there is no official survey to give it a certain loca- 
tion, it will create no right of private property which 
can be maintained in acourt of justice. United States 
v. King, 3 How. 773, 787. Legal survey will often be 
sufficient to establish the locality of the tract and may 
have the effect to establish its extent, but if the claim- 
ant shows no survey under the former sovereign it lies 
on him to establish the boundaries of his concession, 
and to identify his land with such certainty as to show 
what particular tract was segregated rom the public 
domain, and if he fails to do it, then he has no judi- 
cial remedy, and if he seeks confirmation he must go 
to Congress. United States v. Boisdore, 11 How. 63, 
96; Lecompte v. United States, id. 115, 127; United 
States v. Forbes, 15 Pet. 178, 184. Decree of United 
States District Court, Louisiana, affirmed. Dauterive 
et al., appellants, v. United States. Opinion by Clif- 
ford, J. 


VOLUNTARY PAYMENTS — WHAT ARE NOT. — Pay- 
ments made by a revenue officer under the peremptory 
instructions of his superior, for the non-compliance 
with which instructions penalties are prescribed by 
statute, are not voluntary, so as to preclude the officer, 
if entitled to retain the same, from maintaining an 
action against the United States to recover them back. 
Judgment of Court of Claims affirmed. United States, 
appellant, v. Ellsworth. Opinion by Clifford, J. 

—_—_>__——— 
OHIO SUPREME COURT ABSTRACT. 


FEBRUARY 3, 1880. 

CORPORATION — PURCHASE OF PROMISSORY NOTE 
ULTRA VIRES NOT DEFENSE TO NOTE.—Where property 
which a corporation, under certain circumstances, is 
authorized by its charter to acquire, is purchased in a 
mode or for a purpose not authorized, the title of the 
corporation to the property cannot be defeated by a 
party who is a stranger to the agreement by which the 
property is acquired, and who is not injured by the 
transfer. A life insurance company doing business 
under the act of April 16, 1867 (S. & S,, 218), purchased 
the assets of another company doing business under 
the same act, and in consideration thereof agreed to 
assume its risks and to pay its debts. Among the 
assets was the promissory note of the plaintiff in error, 
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which was indorsed by the selling to the purchasing 
company. Held, (1) That in an action on the note by 
the purchasing company, it will be presumed, in the 
absence of any averment to the contrary, that the 
agreement between the companies has been perfurmed, 
or at least that it has not been abandoned. (2) That 
where the validity of the note is admitted, the fact 
that the agreement between the companies is unauthor- 
ized by their charters, is not a defense to the maker of 
the note. (3) Where there appears to be no connec- 
tion between the taking of stock by the defendant in 
the selling company and the giving of the note, the 
fact of his being such stockholder will not affect a 
recovery on the note, in the absence of any showing 
that the transfer of the note was to his injury or pre- 
judice as a stockholder. Ehrman v. Union Cent. Life 
Ins. Co. Opinion by White, J. 

MARRIED WOMAN — MAY CHARGE SEPARATE ESTATE 
AS SURETY — PRESUMPTION.—A married woman, hay- 
ing a separate estate, may charge the same in equity, 
by the execution of a promissory note as surety for 
her husband or another. Where a married woman, 
having a separate estate, executes a promissory note 
as surety for the principal maker, a presumption arises 
that she thereby intends to charge her separate estato 
with its payment. And a court of equity will carry 
such intention into effect by subjecting such estate to 
the payment of the debt, in the mode prescribed by 
the statute. Levi v. Earl, 30 Ohio St. 147, and Railroad 
v. Rice, 32 Ohio St. 380, in so far as they conflict with 
the decisions in this case, are overruled. Williams v. 
Urmston & Hancock. Opinion by Boynton, J. 


MUNICIPAL CORPORATION — ORDINANCE FORBID- 
DING SINGING IN STREETS VALID — SINGING ON SIDE- 
WALK NOT IN STREET—DEFENSE—RELIGIOUS EXERCISE 
— EVIDENCE.—1. A municipal corporation, having 
power to preserve peace and good order therein, passed 
an ordinance making it unlawful for any person or per- 
sons to disturb the peace and quiet of the village or of 
any citizens thereof by singing, speechmaking, etc., on 
any of the streets, alleys or sidewalks. JLeld (1) Such 
ordinance is not void for want of power to pass it. 
(2) Where the public peace has been disturbed, it is no 
defense under such ordinance to show that the acts 
complained of were committed in the conducting of 
religious exercises. Held, also, (1) Where an ordi- 
nance forbids singing on thé “‘ streets or sidewalks,” a 
complaint, charging that the ordinance was violated 
by singing on a street, is not supported by proof that 
the act was done on a sidewalk. (2) Where an ordi- 
nance makes it unlawful to disturb the peace and quiet 
of the municipality by singing, ctc., proof of the char- 
acter, manner and circumstances of the act is admiss- 
ible. Trimble v. The Village of Bucyrus. Opinion by 
Mcllvaine, J. 


—_————__> —_____- 


WISCONSIN SUPREME COURT 


JANUARY 7, 1880. 


ABSTRACT. 


FORECLOSURE — APPOINTMENT OF RECEIVER. — 
Although, by the laws of this State, the mortgagor of 
land holds the legal title until the foreclosure sale, yet, 
in a proper case, when necessary to protect the mort- 
gagee’s interests, equity will appoint a receiver. This 
may be dove by order in the foreclosure suit, after 
judgment; and the fact that the complaint does not 
state facts authorizing the appointment is no objection 
in such acase, The powerof a court of equity to ap- 
point a receiver of the rents and profits of the real es- 
tate mortgaged, in an action to foreclose the mort- 
gage, in States where the rights of the mortgagor are 
substantially the same as in this State, has been sus- 
tained by the courts in the following cases: Bank v. 
Arnold, 5 Paige, 39; Ins. Co. v. Stebbins, 8 id. 566; 





Astor vy. Turner, 11 id. 436; Verpiank v. Caines, ] 
Johns. Ch. 58; Classon v. Cooley, 5 Sandf. 447; Bank 
v. Tollman, 31 Barb. 201; Smith v. Tiffany, 13 Hun, 
671; Callman vy. Shaw, 19 Iowa, 183; Pasco y, 
Gamble, 15 Fla. 562; Hyman y. Kelly, 1 Nev. 179; 
Phillips v. Eiland, 52 Miss. 721; Whitehead v. Woot- 
ton, 43 id. 526; Meyers v. Estell, 48 id. 372; Boyce y. 
Boyce, 6 Pierce’s Ch. (S. C.) 302, and Matthews vy, 
Preston, cited ina note to the last case; Douglas y. 
Cline, 12 Bush (Ky.) 608-622; Bridge Co. v. Douglas, 
id. 673. In England, and those States in this country 
where the legal title to the real estate vests in the 
mortgagee, and after forfeiture he can maintain an 
action of ejectment to recover the possession of the 
mortgaged premises, or compel the tenants to attorn 
to him, as a general rule a court of equity will not ap- 
point a receiver onthe pplication of the mortgagee, 
but leave him to his legal remedies. Sturch v. Young, 
5 Beav. 557; Anderson y. Kennishead, 16 id. 329; 
Berney v. Sewell, 1 J. & W. 647; Ackland v. Gravener, 
31 Beav. 482; Cartleyen v. Hathaway, 11 N. J. Eq. 39; 
Frisbee vy. Bateman, 24 id. 28; Best v. Schermier, 2 
Halst. Ch. (N. J.) 154. And a receiver would be ap- 
pointed only where equitable grounds existed, and on 
the application of persons having only equitable mort- 
gages, who were not in a position to recover possession 
of the mortgaged premises in an action at law. 
Union Trust Co. v. Railroad, 4 Cent. L. J. 585; Meaden 
v. Sealey, 6 How. 629; Fairfield v. Irvine, 2 Russ, 
149; Mahon v. Crothers, 28 N. J. Fq. 567; Johnson v. 
Tucker, Tenn. Ch. 398; Henshaw v. Wells, 9 Humph. 
568; Farnham v. Campbell, 10 Paige, 598. Only the 
courts of Michigan and California have denied the 
power of a court of equity to appoint a receiver on 
the application of a mortgagee in a foreclosure action. 
Wagur v. Stone, 36 Mich. 364; Guy v. Ide, 6 Cal. 9. 
The authorities show very clearly that a receiver may 
be appointed after judgment and before sale, especially 
when the sale is delayed for some considerable length 
of time thereafter. In the following cases the ap- 
pointment was made after judgment and approved. 
Bank y. Tallman, 31 Barb. 201; Smith v. Tiffany, 13 
Hun, 671-2; Astor v. Turner, 11 Paige, 456; Hackett 
v. Snow, 10 Irish Eq. 220; Cooke v. Gwyn, 3 Atk. 690; 
Thomas vy. Davies, 11 Beav. 29. See Jones on Mort- 
gages, $153. Schreiber v. Carey. Opinion by Taylor, J. 

MUNICIPAL CORPORATION — WHEN NOT LIABLE FOR 
TORTS OF OFFICER — COLLECTION OF TAXES — RES- 
PONDEAT SUPERIOR. — A city is not liable in tort for 
the act of its treasurer, acting in good faith in the ex- 
ecution of his tax warrant, in seizing and selling the 
chattels of one person for the delinquent taxes of 
another. In Thayer v. City of Boston, 19 Pick. 511, it 
is said that as a general rule a municipal corporation is 
not responsible for the unauthorized and unlawful 
acts of its officers, though done colore officii. It must 
further appear that they were expressly authorized to 
do the acts by the city government, or that they were 
done bona fide in pursuance of a general authority to 
act for the city, on the subject to which they relate; 
or that, in either case, the act was adopted and ratified 
by the corporation. The levy and collection of taxes 
are governmental rather than municipal functions, 
delegated to municipal officers for convenience. It 
may well be claimed that in the exercise of those 
functions such officers are public officers, discharging 
public and not municipal or corporate duties, If s0, 
there seems to be no ground for holding the munici- 
pality liable for their torts committed in the exercise 
of those functions —no room for the application of 
the rule respondeat superior in such cases. A distine- 
tion is made in many cases between torts committed 
by municipal officers or agents 1n the discharge of such 
public duties and those committed in the discharge of 
purely municipal or corporate duties by the officers or 





eww Vv ereaerme &@ + Se tw 


a 


i de al 


THE ALBANY LAW JOURNAL. 177 














agents of the city or village, the municipality being 
held liable for the latter but not liable for the former 
class of torts. 2 Dill. on Munic. Corp., §$ 464-770; 
Bayley v. Mayor of N. Y., 3 Hill, 551; Oliver v. Wor- 
cester, 102 Mass. 489; Hayes v. Oshkosh, 33 Wis. 318. 
Wallace v. City of Menasha. Opinion by Lyon, J 


—_———_4——___——. 


NEW YORK STATE BAR ASSOCIATION. 
MEETING OF EXECUTIVE COMMITTEE. 

4 MEETING of the Executive Committee was held, 
fi pursuant to a call issued by the Chairman, at the 
rooms of the Bar Association of the City of New York, 
on the evening of February, 18, 1880. Mr. Mathews in 
the chair. 

There were present — Albert Mathews, Clifford A. 
Hand, First District; William M. Ivins, George J. 
Greenfield, Homer Nelson, Second District; James B. 
Olney, 8. W. Rosendale, Third District; John R. 
Putvam, Fourth District; and Nathaniel Foote, 
Seventh District. A quorum. 

An excuse on behalf of Horace E. Smith, Esq., was 
received and filed. 

The minutes of meetings held November 17 and 18, 
1879, and also action had by correspondence, were read 
and approved. 

The Secretary reported that the preambles and reso- 
lutions relative to rooms in the New Capitol had been 
complied with, and that a copy of same had been for- 
warded to the Attorney-General, the Board of Com- 
missioners and Architects of the New Capitol; also, 
that pursuant to a resolution adopted by this Com- 
mittee authorizing the President to appoint a com- 
mittee to examine the subject of the Admission to the 
Bar of Attorneys and Counselors at Law, etc, the 
President had appointed as such committee Messrs. 
Lewis L. Delafield, John Van Voorhis and Sherman 
S. Rogers. 

A letter from John I. Gilbert, Esq., Chairman of 
Committee on Prizes, inclosing report of such com- 
mittee, was received and read, awarding prize to 
Sheldon T. Viele, of Buffalo, and mentioning essay 
signed *‘Anglo-American ”’ as entitled to second place. 

Mr. Olney moved that the report be accepted and 
filed, and that the bill of $25 for disbursements 
incurred by Mr. Gilbert be paid. Adopted. 

Mr. Hand moved that the successful prize essay by 
Mr. Sheldon T. Viele, and the one reported by the 
committee as entitled to the second place, by Mr. 
William M. Ivins, under the signature of ‘Anglo- 
American,’’ be published in full in the annual report 
of the Association. Adopted. 

Mr. Nelson moved that the Treasurer be authorized 
to pay the annual prize of $250, from fund in his hands 
contributed for that purpose, to Mr. Sheldon T. Viele, 
of Buffalo, the successful competitor for the prize, to 
whom the same has been awarded by the Committee 
on Prizes. Adopted. 

A communication was received from the Treasurer, 
showing that $1,370.12, which includes the sum of 3250 
belonging to the Prize Essay Fund, had been received 
by him from R. W. Peckham, Esq., late treasurer, 
also two bank books, showing deposits to the credit of 
the Association as follows: National Savings Bank of 
Albany, $1,045.50; Albany Savings Bank, $1,050.63. 
Together with a small sum, making entire amount, 
$3,472.55. 

The Treasurer reported also a list of members in 
arrears, and asked for instructions in regard to the 
same. 

In connection herewith, a number of letters from 
members were read by the Secretary. 

Mr. Hand moved that Messrs. G. W. Clinton and C. 
F. Kingsley be excused from payment of dues, for 





reason stated in their letters, and resignations be 
accepted. Adopted. 

Mr. Hand moved that the resignations of Messrs. 
Theodore M. Davis, W. F. Cogswell and James M. 
Varnum be accepted, they having paid their dues. 
Adopted. 

Mr. Olney moved that the name of Henry Smith be 
stricken from the rolls for non-payment of dues, under 
by-law 8. Adopted. 

Mr. Hand moved that the resignation of Mr. D. B. 
Eaton be accepted upon payment of dues, if any due 
at the time of resignation. Adopted. 

Mr. Ivins moved that those members who are in 
arrears for dues reported by Treasurer be stricken 
from the roll, but the Treasurer may retain the names 
of such as pay their arrearages before the next annual 
meeting. Adopted. 

Mr. Hand offered the following resolutions : 

Resolved, That a Committee of Arrangements, con- 
sisting of five members of this Association, be ap- 
pointed by the Chairman of this Committee; that such 
Committee of Arrangements have power to add to 
their number one from each judicial district, and to 
fill vacancies in the Committee; that it be charged 
with the duty of making arrangements for the next 
annual meeting of the Association, by inviting the 
reading of papers and the delivery of addresses; by 
securing, through correspondence or otherwise, the 
active co-operation of the standing committees, in 
bringing before such annual meeting matters of 
general interest to the Association, within their 
several departments, and by preparing a plan for the 
order of exercises. And that they be requested to re- 
port progress to this Committee, or the Secretary 
thereof with such suggestions as they think proper, on 
or before the 15th day of September, 1880. 

Resolved, That the next annual meeting shall be 
held on Tuesday the 16th day of November, 1880, at 10 
o’clock A. M., at the city of Albany, when the business 
of the Association shall be first in order, and during 
the session for the transaction of business no persons 
shall be invited to be present who are not members of 
the Association, or reporters of the proceedings. 

Resolved, That after the business of the Association 
shall have been transacted, the other exercises shall be 
taken up and continued as may be arranged by the 
Committee of Arrangements, subject to the direction 
of this Committee. Adopted. 

Mr. Ivins offered the following; 

Resolved, That the Committee on Law Reform be 
requested to take into consideration the proposed 
codification of the common Jaw of this State, and to 
report upon the same at the next annual meeting of 
the New York State Bar Association. Adopted. 

Mr. Ivins moved that Mr. Mathews, as Chairman, 
and Mr. Rosendale, as Secretary of Executive Com- 
mittee, prepare for publication the report of the an- 
nual meeting of 1879, pursuant to article XII of the 
Constitution, and that a sum not exceeding $600, out 
of any money in the treasury, is hereby appropriated 
for that purpose, to be paid on the certificate of this 
Committee. Adopted, 

Mr. Putnam moved that the bill of Payne & Ruso, 
for 875, be referred to the Secretary of this Com- 
mittee, with power to audit the whole or such part as 
he may think reasonable. Adopted. 

Mr. Ivins moved that the proceedings of the meet- 
ing of this Committee, held on the 19th November, 
electing Mr. Mathews Chairman and Mr. Rosendale 
Secretary, be ratified. Adopted. 

Mr. Hand moved that the Secretary of this Com- 
mittee be authorized to employ clerical assistance for 
himself and the Recording Secretary, at a sum not ex- 
ceeding $250 for the year. Adopted. 

Mr. Foote moved that the Treasurer be authorized 
to employ such clerical assistance as he may require, 
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at a sum not exceeding $100, for the current year. 
Adopted. 
Adjourned. 
(A transcript.) S. W. RosENDALE, Sec’y, 
Albany, N. Y. 


CORRESPONDENCE. 


LIMITATION OF APPEALS. 


To the Editor of the Albany Law Journal: 

Theartily approve of your opposition to the proposed 
bill restricting the right of appeal to the Court of Ap- 
peals to actions for one thousand dollars and over. 
There are probably more frivolous appeais, in propor- 
tion, taken in actions where more than one thousand 

‘dollars are involved, than in other actions; and prin- 
ciples of great importance are often involved in issues 
relating to smallersums. Then the advocates of this 
bill entirely overlook the important effect which may 
be produced upon the rights of parties by a judgment 
for asmallsum. Under the principles laid down in 
Jarvis v. Driggs, 69 N. Y. 143; Brown v. New York, 66 
id. 385, and numerous other cases, a party who has 
two claims against another depending upon the state of 
facts, the one for $100 and the other for $100,000, can 
bring an action on the $100 claim and recover a judg- 
ment, which, as the law stands now, cannot be ro- 
viewed in the Court of Appeals, and yet which will 
completely estop the defendant from resisting the 
claim for $100,000. 

Enough injustice is done now under this rule, of 
which the case of Jarvis v.;Driggs, is a striking instance. 
I was well acquainted with the principal attorney for 
the defendants in that case (an estimable gentleman, 
now deceased), and learned from him that he had ad- 
vised his clients to allow default to be made when sum- 
mary proceedings were taken to dispossess them for 
non-payment of rent, because they were anxious to 
terminate the lease, although in point of fact no rent 
was due from them, and they were amply responsible 
parties. But to his great chargin, the judgment taken 
by default on the summary proceedings was put in evi- 
dence against his clients in an action brought fora 
large amount of rent, and he failed to obtain any relief 
in the Court of Appeals. It will be observed that there 
was not any possible way of getting the question on 
summary proceedings into the Court of Appeals, even 
if the defendants had not made default; and yet that 
court held that the judgment in these proceedings was 
final and conclusive upon all questions arising in the 
future between the same parties on the same facts. 

Now the result of the proposed limitation of appeals 
will be to increase the number of instances in which 
plaintiffs can sue upon small claimsin judicial districts 
where they are confident of having the law interpreted 
in their favor by the local General Term, and then 
bring other actions for a larger amount, depending 
upon the same facts, which could be carried to the 
Court of Appeals, but in which an appeal will be use- 
less, because that court will be bound to enforce be- 
tween the partiesa false rule of law laid down by the 
General Term. 

Look at the possible, and indeed probable effect of 
such a law, (or, indeed, of the present law, limiting 
appeals to $500, which I consider just as objectionable) 
in cases involving the validity of corporate bonds. 
The officers of a corporation issue one million dollars of 
bonds, under such circumstances that a grave doubt 
arises as to their validity. One man buys up $500,000 of 
these bonds, selects a single $500 bond, or a coupon for 
$15, and recovers judgment upon it. This judgment is 
not appealable to the Court of Appeals. He then 
brings an action for the remaining $499,500, recovers a 
judgment upon the strength of the preceding judg- 
ment, and when the case reaches the Court of Ap- 





peals, that court is obliged to say, ‘‘The former judg- 
ment for $500 is conclusive upon us, as between these 
parties; although we are unanimously of opinion that 
the plaintiff was not entitled to recover in either 
action.’’? This isnot a fancy picture, except perhaps 
asto the magnitude of the amount. It is precisely 
what is done continually under the principle of the 
decisions above cited; indeed the summary proceed- 
ings in Jarvis v. Driggs were undertaken for no other 
purpose than to spring such a trap upon the defendant 
in that case. A rule of law which works so much in- 
justice should not be extended by new statutes. 

But it is said that the General Terms will allow ap- 
peals whenever such questions are involved. Without 
meaning any disrespect either to the gentlemen who 
advance this argument, or to the General Terms them- 
selves, I must say that this is all nonsense. When three 
judges have come to the conclusion that they have de- 
cided a question of law correctly, their anxiety to 
allow the Court of Appeals to review, and possibly re- 
verse their decision, diminishes in exact proportion to 
the importance of the question involved. 

I know of cases where the parties desiring to ap- 
peal were gentlemen of high character and national 
reputation, and where, nevertheless, judges who de- 
cided against them showed very little disposition to 
allow an appeal if they could help it. 

The vice of this bill, and of the existing statute lim- 
iting appeals, is in the submission of the right of 
appeal to the same judges who render the adverse 
judgment. Our system of indiscriminate allowance of 
appeals is undoubtedly wrong; and we ought to get 
back in principle to the old common-law system, under 
which noone could appeal at all without satisfying a 
judge of the Appellate Court that there was some 
ground for review. This might be accomplished under 
our code in the following manner: The Court of Ap- 
peals should devote one day in every two weeks to hear- 
ing motions for judgment on appeals as frivolous. The 
respondent should not be heard at all upon this motion 
except for five minutes to contravene a statement of 
fact on the other side; and the appellant should be 
allowed no more than fifteen minutes (except by special 
leave of the court) in which to explain the grounds of 
the appeal. If in that time the court becomes satis- 
fied that there were reasonable grounds, it could order 
the appeal to be placed upon the calendar, either gen- 
erally, or with such preference as the circumstances 
might warrant. If the counsel could not state in fifteen 
minutes some reasonable ground for review by the 
court, judgment should be affirmed at once. 

Another method by which the same result would be 
reached, and perhaps with less trouble, would be by 
providing that an appeal to the Court of Appeals 
should be dismissed asa matter of course on the first 
day of the next term (but not less than thirty days after 
notice of appeal), unless meantime the appellant ob- 
tained a certificate from one of the judges of the Court 
of Appeals that he had examined into the case suffic- 
iently to beof opinion that it was a proper case for 
review. Thejudges would all feel under personal re- 
sponsibility to their associates for the exercise of a reas- 
onable discrimination in such cases, and would all be 
careful not to overload their calendars. It is a matter 
of indifference, as far as clients and counsel are con- 
cerned, whether an application for such a certificate 
should be made ex parte or on notice; but it may well 
be that the judges would prefer to have notice of ap- 
plication given and so give to each side an opportunity 
to be briefly heard. This could be regulated by a rule 
of court. 

Indeed, I do not see why there is not a sufficient 
remedy in the hands of the court as things are. It can 
establish rules for giving preference to appeals which 
are deemed frivolous, and provide that they shall be 
heard out of their order and disposed of after very 
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brief argument. For example, a rule would be estab- 
lished by placing on a special day calendar, on the 
respondent’s motion, all appeals which were not certi- 
fied by some judge of the court to have reasonable 
foundation, the arguments im such appeals to be 
limited to twenty minutes on the part of the appel- 
lant, and ten on the part of the respondent. If, in 
addition to this, the court would decide such appeals 
on the spot, without writing an opinion, except where 
on immediate consultation some difference of views 
appeared to exist among the judges, an immense 
amount of business could be transacted in addition to 
that which the court now goes through, and without 
any special addition to the labor of the judges. A 
stenographer could be kept in court to take down oral 
opinions of the judges, if any, and these could be 
withheld from publication until all the judges had had 
an opportunity to look over them if they desired. At 
the end of a week they could be given out for publica- 
tion, or cancelled by order of the court as not ex- 
pressive of its views. 
Yours, very truly, 
THOMAS G. SHEARMAN. 
New York, February 14, 1880. 


To the Editor of the Albany Law Journal: 

If it shall be agreed that it is necessary to furnish 
relief to the Court of Appeals, why not make two 
courts, one the law, the other, the equity division? 
Notwithstanding the statutory fiction ‘‘ that the dis- 
tinction between actions at law and suits in equity is 
abolished,’”’ cases of purely equitable cognizance 
form the greater part of the great cases that come be- 
fore the fcourts. It is certainly necessary that our 
courts should be expert in this most important depart- 
ment of justice. Yet the difference between the two 
systems can never be obviated. The one is the appli- 
cation of purely legal logic, the other of rules which 
good men (called chancellors) have agreed to be wisest 
and best where legal logic is inadequate or inapplic- 
able. Each system is separately worthy the best 
powers and exclusive attention of our ablest judges. 
We thought so once, other countries think so still. 
Are we not a little in danger of falling below the 
rank we ought to hold, if we continue to adhere to the 
notion that one court is equal to both systems? 

The objector will be likely to catch at details touch- 
ing the methods of distinction among the cases, es- 
pecially when one suit embraces both branches; but 
these touch only the surface. Granted the wisdom of 
the scheme, details can be wrought into shape, and 
perfected from time to time by the aid of experience. 

x. 


BUSINESS IN THE CouRT OF APPEALS. 
To the Editor of the Albany Law Journal: 

On the subject of the progress of business in the 
Court of Appeals, and indeed in every appellate tri- 
bunal, I have a suggestion to make. Why not provide 
by law that any stay pending appeal may be dissolved, 
on motion, whenever satisfactory security is furnished 
on behalf of the appellee, who ought not to be styled 
the ‘“‘respondent,’’) that the judgment on appeal, if in 
favor of the appellant, shall have full effect? The 
effect would be to stop the practice of appealing for the 
purpose of mere delay. A. B. 

New York, February 13, 1880. 


[It seems to us that it would be better to enforce 
the present provisions for awarding damages for 
frivolous appeals.— Ep. A. L. J.] 


A PROTEST. 
To the Editor of the Albany Law Journal: 
THe ALBANY LAW JouRNAL published in vol. 20, 
No. 26 of Dec. 27, 1879, p. 502, an editorial review of 





the well known work of Prof. Von Ihering, ‘‘ Struggle 
for Law,’’ with special reference to his defense of Shy- 
lock, in which it was charged that Prof. Von Ihering 
had evidently been reading up the early volumes of 
the A. L. J., as the same legal view of the situation 
was taken in ‘‘ Shylock v. Antonio,” 5,A. L. J. 198. 
You say: ‘We should not have recurred to this 
article unless Prof. Von Ihering had stolen his thunder 
and got much applause for it.” 

Iam in receipt of a letter from Prof. Von Ihering, 
from Gottingen, dated Jan. 20, 1880, in which the 
writer, referring to this charge of the ALBANY Law 
JOURNAL, makes the following solemn declaration, 
which I give in literal translation: 

**] declare, upon my word of honor: 

‘¢1, [have never touched nor seen a number of the 
ALBANY LAW JOURNAL, nor had I any knowledge of 
the existence of that periodical until about two weeks 
ago, when the ‘ Vienna Juristischen Bletter”’ published 
a brief report of the critical review which my ‘ Struggle 
for Law’ had received in the ALBANY LAW JOURNAL. 

“2. I donot understand the English language. Iam 
sorry to say at the gymnasium which I attended asa 
student I had no opportunity to learn English, and in 
after-life other engagements have prevented my 
making up for this loss. 

“3. Nor did I ever see in Germany the same opinion 
expressed, in regard to the character of Shylock, that 
I have advanced in my ‘Struggle for Law,’ and Iam 
far from receiving praise and recognition for it here. 
On the contrary, I meet only with opposition and 
criticism. 

** [have personally consulted students of a 
about this opinion, who pronounced it an original and 
individual idea of mine. This shows that even among 
those who are best acquainted with Shakespeare, and 
who enjoyed a better opportunity than I had to find 
out what is written in the world about Shakespeare, 
the essay in the ALBANY LAW JOURNAL had remained 
unknown. 

“T leave it to the judgment of your countrymen to 
say whether the author of that critical review in the 
A. L. J. was justified in basing upon the coincidence 
of the opinions of two men — which repeats itself upon 
all fields of human knowledge, in such a manner, that 
two minds arrive independently of each other at the 
same results —a charge and reproach, which, with us 
in Germany, would make a learned author morally 
impossible in public opinion.”’ 

Will you be kind enough, in justice to Prof. Von 
Thering, to give this statement a place in the columns 
of your JouRNAL? [hold the original of the letter 
open to inspection at any time, by anybody sufficiently 
interested in the matter. 

Respectfully yours, 
Joun P. G. SMITH. 


Port JExvis, Orange Co., N. Y., Feb. 14, 1880. 

[This is the second time that an innocent jest 
about Shakespeare has brought us into disgrace. 
That Prof. Von Ihering should have read the early 
volumes of the ALBANY Law JouRNAL seemed to 
us as palpably absurd as that Bacon should have 
written Shakespeare’s plays. But the profound 
Teutonic intellect is very literal. We give the 
learned professor our ‘‘word of honor” we never 
dreamed of being taken in earnest. Our respect 
for him is greatly increased by learning that he has 
become so wise without our help. What would he 
have been if he had had the advantage of an early 
acquaintance with our columns? We hope he has 
read our serious review of his work, wherein we 
atone for a multitude of jokes—Ep. A. L. J. 


PILL1s. 
To the Editor of the Albany Law Journal: 
Macleod (Principles of Economical Philosophy, vol. 
1, ch. 4, p. 178) says: ‘‘A case some years before the 
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Scotch courts. Inthe * * * I7thcentury * * # 
Anderson discovered a way of making pills. The 
secret of making these pills has been handed down 
from generation to generation. Some years ago the 
owner became bankrupt, and his creditors claimed the 
right of having it given up to them.” 

Can any of your readers tell me where the case is re- 
ported? I have looked in vain. 


MILWAUKEE, Wis., Feb. 11, 1880. 
——_>—___. 


NOTES. 


N thecurrent number of the Southern Law Journal 
and Reporter is a very bright paper, read by Mr. 
Georgo F. Moore, before the Alabama State Bar Asso- 
ciation, on “Promotion of the Administration of 
Justice in the State.”’ The publication is disfigured by 
some frightful mis-prints.——In making up our me- 
morial of Isaac Grant Thompson, the following from 
the American Law Record, of Cincinnati, escaped our 
attention: ‘Since our last issue,Isaac Grant Thompson, 
editor of the ALBANY LAW JOURNAL, has died, leay- 
ing a reputation bright with many years of a successful 
life. Although he died atthe age of thirty-nine, he 
accomplished what few men accomplish, or could ac- 
complish, in half a century. He concentrated his 
efforts, in his latter years, upon one object alone —the 
building up and making his journal the leading Amer- 
ican periodical. We all know how well he succeeded. 
We believe his labors were appreciated by the profes- 
sion; we know they were by the legal editorial corps, 
all of whom fully realized the greatness of his work. 
Isaac Grant Thompson is gone, but his monument, the 
ALBANY LAw JOURNAL, still lives. We congratulate the 
proprietors, and the profession generally, that so good 
a man and so able an editor as Irving Browne has been 
selected as his successor. To Mr. Browne we extend 
our hand of most cordial welcome, and believe that, in 
his hands, the ALBANY LAW JOURNAL will lose none 
of its good name.”’ 


ATTORNEY. 


The report of the committee on Legal Education 
and Admission to the Bar of the American Bar Asso- 
ciation, read at Saratoga last summer, now published 
in pamphlet, contains much learning and many ex- 
cellent suggestions. We quote the following as an ex- 
ample: ‘It is sometimes difficult to combat with suc- 
cess in the student of the present time, the proneness 
which he exhibits for what he assumes to be practical. 
He is fluent, and imagines, therefore, that he is elo- 
quent. He wants to make haste, and when he does so 
he thinks he makes way; he wants to make money; 
he covets political office,and mistakes t for public 
honor; he is pressing to be called a lawyer, and im- 
patient of all restraint. A main use of the school of 
law is to correct these tendencies. To have it brought 
home to the student that law isa science, and not an 
empirical art, and to teach him that any success 
worthy of being mentioned can only be reached by an 
acquaintance with liberal studies.”’ 

The report of the New York commissioners ap- 
pointed to settle the disputed boundary lines with 
the State of Connecticut, is published. It concludes: 
‘First, that the Sound should be regarded as an in- 
land arm of the sea, and not as the open sea, so that 
the jurisdiction of the respective States shall cover the 
entire Sound, up tothe line mutually recognized as 
the boundary between them. Second, that it is more 
important to have some line definitely fixed and de- 
termined as the boundary between the States, so as to 
prevent conflicts of jurisdiction and to give unques- 


tioned authority to each State for judicial and police 


purposes, than the particular place where that line 
may be located.’’ The commissioners observe: ‘ By 








reserving in the settlement of this line all the rights of 
fishing, »s well for shell fish as for floating fish, as they 
have heretofore ex'sted, to the inhabitants of the State 
of New York, irrespective of the location of the line, 
the undersigned believe that all the substantial rights 
in which the inhabitants of New York can be inter- 
ested, are preserved, and that the peace and good 
order of the respective States will be promoted by the 
ratification of the line which has been agreed upon by 
the commissioners.’”’ The line recommended is a 
straight one, as nearly in the middle of the Sound as 
possible without precisely conforming to its irregu- 
larities, but including Fisher’s Island within New 
York. See 20 A. L. J. 361. 
—__>____—__ 


NEW YORK COURT OF APPEALS DECISIONS. 


'MHE following decisions were handed down Tuesday, 
Feb. 24, 1880: 

Judgment affirmed with costs — Pattison v. The Syra- 
cuse National Bank; Brink v. The Hanover Fire In- 
surance Company; Doyle v. The New York Eye and 
Ear Infirmary and R. H. Derby; The Fishkill Savings 
Institution v. Bostwick, receiver; Rogers v. Laytin; 
Luhrs v. Eimer; Chapman vy. Spence; LeGrand v. 
The Manhattan Mercantile Association; Wasmer, ad- 
ministratria v. The Delaware, Lackawanna and Western 
Railroad Company; The People v. Doty; O’ Brien v. 
The New York Central and Hudson River Railroad 
Company ; Frost v. Godfrey; Seaman v. The Mayor, 
etc., of New York; Babcock v. Bonnell; State Bank of 
Randolph v. Jones; Wells v. The City of Buffalo ; Milks 
v. Rich.— Judgment affirmed without costs in this 
court — The People ex rel. The Bay State Shoe and 
Leather Company v. McLean and others, assessors.— 
Judgment reversed and new trial granted, costs to 
abide event — Spinetti v. The Atlas Steamship Com- 
pany; Bonnell v. Griswold; Blake v. Griswold; Mc- 
Veany v. The Mayor, etc., of New York.—— Judgment 
reversed and new trial granted in favor of the People, 
with costs to abide event. Judgment affirmed in favor 
of the defendant against the relator with costs — The 
People ex rel. Hatzel v. Hall.—Judgment of the 
General Term, so far as it modifies that of Special 
Term, reversed, and a new trial granted, with costs in 
this court to abide event— Guernsey v. Miller.— 
Order and judgment appealed from affirmed, with costs 
of each appeal — Comins v. Hetfield.—— Order reversed, 
and judgment of nonsuit affirmed with costs -— Indig 
v. National City Bank of Brooklyn.—— Order of Gen- 
eral Term reversed, and judgment on verdict affirmed, 
with costs— Kelly etc., administrators, v. West.— 
Orders of General Term and Special Term reversed, 
and motion granted, with costs— French v. Powers. 

Order affirmed, with costs —In re Strong v. 
Smith; In re Attorney-General v. The North Amer- 
ica Life Insurance Company; Park v. Park. 
Order of General Term reversed, and judgment on 
report of referee affirmed with costs —Pratt v. Elk- 
ins. Order granting new trial affirmed and judg- 
ment absolute for respondent on stipulation, with 
costs— Cook v. Freudenthall. Order of General 
Term affirmed, and judgment absolute for respondent 
on stipulation, with costs—The Lake Ontario Shore 
Railroad Company v. Curtis—— Appeal dismissed, 
with costs — Green v. Fortier.—— Judgment and order 
of General Term affirming order of Special Term deny- 
ing defendant’s motion to send the case back to the 
referee, and requiring him to make additional findings, 
reversed, and motion granted as to thirteenth and 
twenty-fifth requests to find, with costs to appellant of 
appeal from that order in the Supreme Court and in 
this court, the case to be reheard in the Supreme 
Court, upon such further findings and exceptions 48 
may be made, and the case as settled, with costs of 
appeal from the judgment to this court, to abide event 
— Bigler v. Pinckney. 
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CURRENT TOPICS. 


T the last general election in this State an 


amendment to the Constitution was adopted, 
by which an additional justice of the Supreme 
Court of the Second Judicial District was provided. 
The question arises whether the Governor can ap- 
point an incumbent to hold until the next election. 
The answer depends on the question whether there 
is a present ‘‘ vacancy,” é.e., whether a ‘‘ vacancy ” 
can occur in an office which has never been filled. 
The attorney-general has pronounced an opinion in 
the affirmative. He says the question has never 
been judicially determined in this State, and pro- 
ceeds as follows: 


“In Walsh v. The Commonwealth. decided in 
March last by the Supreme Court of Pennsylvania, 
and reported in 7 Weekly Notes, 21, the question 
arose upon the erection by statute of a new county, 
whether the elective county officers thus newly cre- 
ated were vacant before officers were elected to fill 
them, and it was held by counsel that ‘a vacancy 
cannot happen except in an office which has been 
filled.’ The court, after discussing the meaning of 
the term vacant, says: ‘The result is that the word 
vacancy aptly and fitly described the condition of 
an office when it is first created and has been filled 
by no incumbent.’ In this case, under the Penn- 
sylvania Constitution, the Governor was authorized 
to appoint, provided there was a vacancy. He did 
appoint a county officer, and on a quo warranto to 
test the title of the appointee to the office, the de- 
cision was that the appointment was legally made. 
Rs ° The same principle was laid down 
by the attorney-general of the United States in 
1872, in an opinion given in answer to a request for 
an opinion from the secretary of war. (See vol. 14, 
Opinions of Attorney-General, page 2.) In the 
course of the above communication, Attorney-Gen- 
eral Williams says that when an act of Congress 
makes a new office it is usual and proper to say it is 
vacant until some one enters into the exercise of its 
functions. ‘ Vacancies arise when persons holding 
office die or resign, and -they also arise when new 
offices are created, and while there is nothing in 
the letter, there seems to be nothing in the spirit of 
the law to make any difference in the mode of fill- 
ing both kinds of vacancies in the same way.’” 

The attorney-general’s conclusion is also sanc- 
tioned by Stocking v. State, 7 Ind. 326; State v. 
Boecker, 56 Mo. 17; State v. Irwin, 5 Nev. 111, 130. 
See, also, notes on Walsh v. Commonwealth, 19 A. L. 
J. 386. 


In one breath the newspapers tell us that the law- 
yers in the city of New York are all getting rich at 
the expense of the community, and in the next, that 


they are nearly all starving. A sympathizing cor- 
respondent writes the Times as follows: 
‘The privations and straits of hundreds of mem- 


bers ot the legal profession in this city would hardly 
be credited if told in detail. Yet, in spite of this, 
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and of the supply exceeding greatly the demand, 
the burning desire to join the ranks of the profes- 
sion is so great as to be called fanatical. The truth 
is, that only one-fifth of the 6,000 lawyers of this 
city earn a livelihood and do something better than 
exist. The rest are half the time doing nothing, 
dunned by their landlords, tailors, shoemakers, and 
every class of tradesmen. Like Cain, everybody’s 
hand is against them. I am not giving too high a 
color to facts, and it would afford me no little hap- 
piness to know that I have been the means of dis- 
couraging at least a few out of the many who are 
contemplating a choice of the legal profession. 
Keep away, gentlemen, if you have any respect for 
yourselves. Ambition and fame aside, you must be 
prepared to suffer greatly in body and in mind, and 
to have frequent recourse to shifts which you would 
gladly avoid, but that the wolf is at the door.” 

Now, in the first place, we do not believe that there 
are 6,000 lawyers in that city. In the second place, 
we do not believe that only 1,200 lawyers are making 
a living in a city of something like a million and a 
half of inhabitants. If we call the population 
twelve hundred thousand, that is allowing that it 
takes one thousand people to support one lawyer. 
There is not a country village in the United States 
that does so poorly as this. But we do suppose 
that many city lawyers are far from flourishing, and 
that the profession is too generally sought by young 
men as a means of money-getting which it scantily 
serves. Many causes, in addition to the general 
depression of trade, have of late combined to di- 
minish proper legal business, among which collect- 
ing agencies and specialists are prominent. It is 
refreshing to see a recognition in the average news- 
paper correspondent of something like the truth 
about the average lawyers in a great city. 


In the New Jersey Legislature there is a spasm 
concerning capital punishment, but as usual the re- 
formers are not agreed among themselves. A bill 
as originally introduced provided for the uncondi- 
tional abolition of the system that exacts a life for 
a life. The committee on revision reported a sub- 
stitute giving the jury the right to determine 
whether the punishment on a conviction of murder 
shall be death or imprisonment for life or for a term 
of years. The bill went back to the committee, and 
another substitute made its appearance, which pro- 
vides that if the verdict be murder, the penalty 
shall be death; if it recommends mercy, the penalty 
shall be life imprisonment; if it be a verdict of 
murder with extenuating circumstances, the punish- 
ment shall be fifteen years’ imprisonment. While 
we are far from saying that capital punishment 
ought generally to be abolished, we do think that 
in a State like New Jersey, which practically denies 
to a poor prisoner, sentenced to death, a chance to 
appeal, as we saw exemplified in the Smith-Bennett 
case, the extreme penalty should not be inflicted. 


Several important political decisions have been 
handed down by the Supreme Court of the United 
States. In the case of Strauder v. West Virginia, 
11 W. Va. 745; S. C., 27 Am. Rep. 606, the State 
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court decided that a colored man cannot remove an 
indictment against him into the Federal court for 
trial, upon the allegations that such prejudices exist 
against his race in that State that justice will not 
be done him, and that none but white men can 
there sit on the jury. This is now reversed, the 
Supreme Court holding that the State statute pro- 
hibiting any but white men to sit on juries is in 
conflict with the third clause of the fourteenth 
amendment of the Federal Constitution ——On the 
other hand, in State of Virginia v. Rives, a petition 
for a writ of mandamus to compel a Federal judge 
to restore to the State authorities two colored pris- 
oners, named Reynolds, indicted in the State courts 
for murder, and taken by him out of the possession 
of the State officials and held for trial in the Fede- 
ral court, on the ground that the prisoners were de- 
nied in the State tribunals such trial by competent 
jurors, without distinction of race or color, as the 
laws of the State guaranteed them, the mandamus 
was granted, on the ground that ‘‘the Constitution 
and laws of Virginia do not exclude colored citi- 
zens from service on juries. The defendant in this 
case moved in the State court that the venire be so 
modified that some portion of the jury should be 
composed of his own race. The denial of the mo- 
tion was not a denial of right secured to him by 
any law providing for equal civil rights of citizens 
of the United States, or by any statute, or by the 
fourteenth amendment. A mixed jury in a par- 
ticular case is not essential to equal protection of 
the laws. It is a right to which any colored man is 
entitled that in the selection of jurors to pass upon 
his life, liberty, or property, there shall be no ex- 
clusion of his race, and no discrimination against 
them because of his color. But that is a different 
thing from that which was claimed as of right and 
denied in the State court, namely, the right to have 
a jury composed in part of colored men.” The 
Federal court had no jurisdiction.——In the case 
of Judge Cole, a State judge of Virginia, indicted 
for excluding colored citizens from a jury on ac- 
count of race, color, and previous condition of 
servitude, the prisoner’s petition for a writ of habeus 
corpus is denied. The prisoner argued that his act 
was judicial, under State laws, and not amenable to 
the Federal jurisdiction or laws. The court hold 
that the act providing for the punishment of offi- 
cers who exclude citizens from the jury on account 
of race or color is constitutional; that defendant’s 
act in selecting jurors was ministerial and not judi- 
cial; and that although he derived his authority 
from the State, he was bound, in the discharge of 
his duties, to obey the Federal Constitution and 
laws. Mr. Justice Strong delivered the prevailing 
opinion; Mr, Justice Clifford and Mr. Justice Field 
dissenting. In Tennessee v. Davis, the defendant 
was a deputy collector of internal revenue, indicted 
for murder. He petitioned to remove his case to 
the Federal court, on the ground that his act was in 
self-defense, and while he was discharging his offi- 
cial duties. The judges below were divided in 
opinion, and the Supreme Court now hold the cause 
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removable. The court say: ‘‘The general govern- 
ment must cease to exist whenever it loses power of 
protecting itself in exercising its constitutional pow- 
ers. It can act only through its officers and agents, 
and they must act within the States. If when thus 
acting, and within the scope of their authority, 
those officers can be arrested and brought to trial 
in a State court for an alleged offense against the 
law of the State, yet warranted by the Federal 
government, and the general government is pow- 
erless to interfere at once for their protection, but 
their protection must be left to the action of the 
State court, the operations of the general govern- 
ment may at any time be arrested at the will of one 
of its members. No such element of weakness is 
to be found in the Constitution.” Mr. Justice 
Strong delivered the prevailing opinion; Mr. Jus- 
tice Clifford and Mr. Justice Field dissenting. 


The same court have pronounced a most important 
decision, reversing the decision of our Court of Ap- 
peals in People ex rel. Williams v. Assessors of Albany, 
involving the legality of the State’s action in virtu- 
ally discriminating against capital invested in Na- 
tional bank stock on assessments made for State 
taxes. The court hold, first, that the provision of 
the National Bank Law, that State taxation on shares 
of banks shall not be at a greater rate than on other 
moneyed capital in the hands of citizens of the 
State, has reference to the entire process of assess- 
ment, and includes the valuation of shares as well 
as rates of percentage charged at such valuation, 
Second. The statute of the State, therefore, which 
establishes the mode of assessment by which the 
shares of the National banks are valued higher in 
proportion to their real value than other moneyed 
capital, is in conflict with the act of Congress, 
even though no greater percentage is levied than on 
the valuation of other moneyed capital. Third. 
The statute of New York of 1866, which permits a 
debtor to deduct the amount of his debts from val- 
uation of all his personal property, including mon- 
eyed capital, except his bank shares, taxes these 
shares at a greater rate than other moneyed capital, 
and is, therefore, void as to the shares of National 
banks. This decision may enable many National 
banks to recover taxes paid or extorted. In Wil- 
liams v. Weaver, the decision of our Court of Ap- 
peals, 75 N. Y. 30, holding that assessors, in the 
absence of fraud or intentional wrong, are not indi- 
vidually liable for errors in assessment, is affirmed. 


In another column we give the decision in 
full of the United States Supreme Court in the 
case of Johnson v. Dow, an action to compel pay- 
ment bya military officer of the government for 
private property taken during the occupation of 
From this decision 
Justices Clifford, Miller, and Swayne, dissented on 
the jurisdictional question, and the two first named 
also upon the merits, The dissent of Justice Clif: 
ford is based upon the arguments that ‘‘the record 
showed that at the time of the seizure the whole 
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district had been restored tothe Union, and that 
all the inhabitants were in cheerful submission to 
the Federal Constitution, and there was no more 
necessity for seizing private property as supplies 
than there would have been if the Union forces had 
been encamped in any one of the great loyal cities 
of the North;” and that the defendant cannot im- 
peach the judgment collaterally for want of juris- 
diction in the trial court, after having submitted to 
its jurisdiction and suffered judgment by default. 
Justice Miller puts his dissent on the latter ground 
alone. He likens the case to that of the fine im- 
posed on Gen, Jackson by Judge Hall in 1815, and 
says: 

‘‘T confess I have always been taught to believe 
that Judge Hall was right in imposing the fine, and 
that General Jackson earned the brightest page in 
his history by paying it, and by his graceful sub- 
mission to the judicial power; and such I believe is 
the judgment of history and of thoughtful judi- 
cial inquirers, though a grateful country very prop- 
erly restored to her favorite general the sum he had 
paid for a necessary but unauthorized exercise of 
military power. I have no doubt that General Dow 
had good reason for all he did, and I think he would 
have acted more wisely, if, respecting the courts in 
the proper exercise of their functions, he had made 
his defense at the right time before the appropriate 
tribunal.” 

It is thus apparent that this decision is in no wise 
colored by political partisanship, as some newspa- 
pers have intimated. The fact that equally pro- 
nounced Democrats, like Justices Field and Clifford, 
should have differed thus widely in opinion, pro- 
tects it from any such accusation, and not only 
is Justice Miller a pronounced Republican, but it is 
clear that his ground is one to which any lawyer 
might give his adhesion without being regarded 
as outside the pale of reason. 


In the Senate, Mr. Sessions proposes a bill pro- 
viding that in a policy of insurance on buildings 
the amount written should be deemed the true value 
and amount of loss, unless the insurance was pro- 
cured by fraud or the loss occasioned by the crimi- 
nal act of the insured. The insurance committee 
reported it adversely ; the report was disagreed to; 
and the bill was committed to the committee of the 
whole. Is it barely possible there is an insurance 
lobby here this winter ? 


In the Assembly a bill introduced by Mr. Alvord 
provides that a resident alien may hold and dispose 
of land like a citizen, subject to the limitation that 
if he removes from the country, and does not legally 
transfer it to a citizen or resident alien within two 


years thereafter, it shall escheat. Mr. Congdon 
proposes to amend section 82, article 3, title 4, 
chapter 2, part 4, of the Revised Statutes, relating 
to removing indictments from the Supreme Court 
to the oyer, by providing that no certiorari on be- 
half of a defendant for that purpose shall be effect- 
wal unless allowed by the Supreme Court of the 
same judicial district, or in an adjoining county, 





upon notice to the district attorney. 


NOTES OF CASES. 


N Commonwealth v. Ketner, Pennsylvania Supreme 
Court, January 6, 1880, 8 W. N. C. 133, it was 
held that embezzlement by a bank cashier is not an 
offense at common law; and that the punishment of 
that offense provided by State statutes does not ex- 
tend to a National bank cashier, whose embezzle- 
ment is solely punishable under the National Bank 
Act. The court say: ‘‘ Embezzlement by the cash- 
ier of a bank is not a common-law offense. This 
indictment must rest upon some statute of this 
State, or it cannot be sustained. Has it such sup- 
port? As preliminary to this question it is proper 
to say that section 5209 of the United States stat- 
utes provides specifically for the punishment of 
cashiers and other officers of National banks who 
shall be guilty of embezzling the moneys, funds, or 
credits of such institutions. The relator was not 
indicted under this section; and could not have 
been in a State court.” ‘‘We are spared further 
comment upon these acts for the reason that they 
have no application to National banks. Neither of 
them refers to National banks in terms, and we 
must presume that when the Legislature used the 
words ‘any bank,’ it referred to banks created un- 
der and by virtue of the laws of Pennsylvania. The 
National banks are the creatures of another sover- 
eignty. They were created and are now regulated 
by the acts of Congress. When our acts of 1860 
and 1861 were passed, there were no National 
banks, nor even a law to authorize their creation. 
When the act of 1878 was passed, Congress had al- 
ready defined and punished the offense of embezzle- 
ment by the officers of such banks. There was, 
therefore, no reason why the State, even if it had 
the power, should legislate upon the subject. Such 
legislation could only produce uncertainty and con- 
fusion, as well as a conflict of jurisdiction. In ad- 
dition there would be the possible danger of sub- 
jecting an offender to double punishment, an 
enormity which no court could permit, if it had the 
power to prevent it. An act of Assembly, prescrib- 
ing the manner in which the business of a/l banks 
shall be conducted, or limiting the number of the 
directors thereof, could not by implication be ex- 
tended to National banks, for the reason that the 
affairs of such banks are exclusively under the con- 
trol of Congress. Much less can we by mere impli- 
cation extend penal statutes like those of 1861 and 
1878 to such institutions.” This decision accords 
with State v. Tuller, 34 Conn. 280; Thompson’s 
Nat. Bk. Cas. 375. But it was there held that a 
State court has jurisdiction of a larceny by a Na- 
tional bank officer of the property of others left 
with the bank for safe-keeping. The same was held 
in Commonwealth v. Tenney, 97 Mass. 50; Thomp- 
son’s Nat. Bk. Cas. 568; Commonwealth v. Barry, 
116 Mass. 1; Thompson’s Nat. Bk. Cas. 605. Com- 
monwealth v. Felton, 101 Mass. 204; Thompson’s Nat. 
Bk. Cas. 573, exactly coincides with the principal 
case. See note, Thompson’s Nat. Bk. Cas. 610, 
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In Mitchell v. Commonwealth, Kentucky Court of 
Appeals, November, 1879, 9 Rep. 211, it was held 
that to procure an abortion before quickening is 
not a crime at common law. The court say: ‘‘ In 
the interest of good morals, and for the preservation 
of society, the law should punish abortion and mis- 
carriages, willfully produced, at any time during 
the period of gestation. That the child shall be 
considered in existence from the moment of concep- 
tion for the protection of its rights of property, 
and yet not in existence until four or five months 
after the inception of its being, to the extent that 
it isa crime to destroy it, presents an anomaly in 
the law that ought to be provided against by the 
law-making department of the government. The 
limit of our duty is to determine what the law is, 
and not to enact or declare it as it should be. In 
the discharge of this duty, and after a patient in- 
vestigation, we are forced to the conclusion that it 
never was a punishable offense at common law to 
produce, with the consent of the mother, an abor- 
tion prior to the time when the mother became 
quick with child. It was not even murder at com- 
mon law to take the life of the child at any period 
of gestation, even in the very act of delivery. The 
indictment in this case does not allege that the 
woman was quick with child; it does not allege that 
the potion was administered with the intention to 
destroy the life of the child, nor that such was the 
result produced by it.” The same view was taken in 
Commonwealth v. Parker, 9 Metc. 263; State v. Cooper, 
2 Zab. 53; Smith v. State, 33 Me. 48. Contra: Mills 
v. Commonwealth, 13 Penn. St. 633. 


In Franklin Bank of Baltimore v. Iynde, Mary- 
land Court of Appeals, April, 1879, 9 Rep. 211, it 
was held that a telegram authorizing the person ad- 
dressed simply to draw on the sender for a given 
amount, does not constitute an acceptance of a sight 


draft. The court said: ‘‘It was decided by the 
Supreme Court in Coolidge v. Payson, 2 Wheat. 66, 
‘that a letter written within a reasonable time be- 
fore or after a bill is drawn, describing it in terms 
not to be mistaken, and promising to accept, is, if 
shown to one who takes the bill on the credit of 
the letter, a virtual acceptance binding the person 
who makes the promise.’ That decision was based 
upon Pellans v. Von Mierop, 3 Burr. 1663; Pierson 
v. Dunlop, Cowp. 571; and Mason v. Hunt, 1 Doug. 
296, decided by Lord Mansfield. It would seem 
that it is not the law in England at the present time, 
as appears from the opinions of the eminent coun- 
sel, Sir Wm. Follett, Sir Frederick Pollock, and 
Mr. M. D. Hill, in 2 Story’s C. ©. 219, 220, and from 
the case of Bank v. Archer, 11 M. & W. 384 m. But 
the rule laid down in Coolidge v. Payson was after- 
ward reasserted in Shimmelpenick v. Bayard, 1 Pet. 
264, 283, and in Boyce v. Edward, 4 id. 111, 121. It 
was recognized and approved by this court in Lewis 
v. Kramer, 3 Md. 289, and seems to be well estab- 
lished in this country by the general current of judi- 
cial decisions, many of which are cited in Hare and 
Wallace’s note to the case of Bank v. Archer, 11 M. 





& W. 390, Am. ed. The rule was laid down in 
Coolidge v. Payson with great strictness and precis- 
ion. To construe a promise to accept as equivalent 
to an acceptance, it must be one ‘describing the 
bill in terms not to be mistaken.’” But an au- 
thority to draw at ninety days, from time to time, in 
such amounts as may be required, not exceeding a 
specified aggregate, is sufficient to constitute an ac- 
ceptance. Ulster Co. Bk. v. Macfarland, 5 Hill, 434; 
8. C., 3 Den. 553. See, also, to same effect, Nelson 
v. First Nat. Bk., 48 Tll. 39; Bissell v. Lewis, 4 Mich, 
450. Daniels (Neg. Inst., § 561) says: ‘‘ But 
while it should clearly appear that the bill corre- 
sponds to the authority or promise, we cannot per- 
ceive that there should be any nicety of description, 
as to number, amount, date, or otherwise.” It is 
sufficient, he says, if ‘‘it comes fairly and reason- 
ably within its terms.” In Central Savings Bank v. 
Richards, 109 Mass, 413, a telegraphic authority to 
draw for $2,500, at thirty days, was held a valid 
acceptance. 
——___>_—_—_—_—. 


LEGAL DEFINITIONS OF COMMON WORDS. 


I. 

HE law has taken pains particularly to define 
some words and expréssions the meaning of 
which would seem quite apparent, and has drawn 
some fine distinctions in definition. On some of 
these definitions we have here and there remarked 
before. These and some others may serve to form 

a chapter of legal curiosities. 

There has been considerable discussion as to what 
constitutes a ‘‘ traveller,” within the statutes con- 
cerning the Lord’s day, highways, and concealed 
weapons. We reviewed the subject to some extent 
in18 A. L. J. 364. We may now add the case of Me- 
Carthy v. Portland, 67 Me. 167; 8. C., 24 Am. Rep. 
23, holding that one who uses the public highway 
simply for horse-racing is not a ‘‘ traveller.” The 
court say, in illustration: ‘‘A boy may be within 
the protection of the statute while running upon 
the street, if going to or returning from school; but 
not so if participating in a game of ball being car- 
ried on at the time in the highway. He might be 
a traveller, perhaps, under some circumstances, 
while sliding down hill on his way to school; but 
not if merely engaged in sliding down hill as a 
pastime and sport.” The court concede that the 
plaintiff might lawfully have speeded his horse 
while on his way, and not lost the character of a 
‘‘ traveller,” but they add, ‘‘he cannot recover of a 
town merely because the town has not afforded him 
and his horse a safer and more perfect track.” In 
Britton v. Cummington, 147 Mass. 307, it was left 
to the jury to say whether a person driving on a 
highway ceased to be a ‘‘traveller” for the time, 
by leaving his horse and wagon, and picking berries 
at the roadside. 

It is perfectly well settled that a dog is not a per- 
son, This was laid down in Heisrodt v. Hackett, 34 
Mich. 283; 8. C., 22 Am. Rep. 529. A statute 
licensed ‘‘ any person” to kill a dog going at large 
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and not licensed or collared. In an action to re- 
cover for the killing of plaintiff's dog by defend- 
ant’s dog, it was held no defense that plaintiff's dog 
was not licensed and collared, as defendant’s dog 
was not a ‘‘person.”” This being so ruled, the ladies 
hereafter need have no scruples about holding their 
pet dogs in their laps. 

We discoursed upon the meaning of ‘store- 
keeper,” ‘‘ butcher,” and ‘‘mechanics’ tools,” con- 
sidering in respect to the latter both who are me- 
chanics and what are tools, in 18 A. L. J. 384. By 
reference to that article it will be found that a dent- 
jst is and also is not a mechanic. As to a civil en- 
gineer, however, there is no doubt that he is not a 
‘‘laborer” or ‘‘ workman.” This was held in Penn- 
sylvania and Delaware Railroad Company v. Leuffer, 
84 Penn. St. 168; 5. C., 24 Am. Rep. 189, upon the 
construction of a mechanics’ lien law. The court 
say: ‘‘ When we speak of the laboring or working 
classes, we certainly do not intend to include therein 
persons like civil engineers, the value of whose 
services rests rather in their scientific than in their 
physical ability. We thereby intend those who are 
engaged, not in head, but in hand work, and who 
depend upon such hand work for their living.” 

That a wife may at the same time be a ‘‘ widow’ 
is held in Georgia Railroad and Bankiny Co. v. Garr, 
57 Ga. 277; S. C., 24 Am. Rep. 492. This was 
where a statute gave a ‘‘ widow” a right of action 
for the homicide of her husband, and it was held 
that such right was not divested by her marriage 
subsequent to the commencement of the action. 
‘“‘The word ‘widow’ indicates the person, not the 
state, and is used as synonymous with wife,” say 
the court. The court seem to lay stress on the fact 
that the widow had waited ‘‘a suitable time,” as 
the women phrase it. ‘‘This young widow waited 
some four years,” exclaim the court, in admiration, 
‘and then in no hot haste, but decently, and after 
a long widowhood, comparatively, married again.” 
And so she got a new husband and $7,000 for the 
old one. 

In Kennon v. King, 2 Montana, 437, the court re- 
fused to stultify itself by pretending not to know 
that ‘‘ poker” is a game of chance, remarking that 
there is ‘‘no reason for calling proof as to the mean- 
ing of this word, that would not apply, with equal 
propriety to the words deed, lease, contract, river, 
city, and church.” In Milligan v. Jefferson County, 
id. 548, the same court held that calves are not 
heifers or steers. See 18 A. L. J. 464. 

In Commonwealth v. Lancaster Savings Bank, 123 
Mass. 495, a definition of ‘‘ commodity” is given. 
Under a constitutional provision that the Legisla- 
ture may impose duties upon ‘‘ any goods, wares, 
merchandise, and commodities whatsoever, brought 
into, produced, manufactured, or being within ” the 
State, it was held that a license might be imposed 
on the franchise of a foreign corporation doing busi- 
ness in the State, such a franchise being a ‘‘com- 
modity.” 

In Commonwealth v. Dejardin, 126 Mass. 46, the 
defendant, a photographer, was indicted for print- 
ing and publishing obscene pictures of ‘‘uaked” 


’ 





girls, ‘‘ manifestly tending to the corruption of the 
morals of youth.” (Why not of old men, also ?) 
The proof showed that the figures were naked only 
to the waist. Held, a fatal variance. 

In State of Louisiana v. Holmes, 28 La. Ann. 765, 
we find a definition of ‘‘druggist.” It was there 
held that where a license is required to carry on the 
business of a druggist, one cannot sell drugs and 
medicines under a license as a retail merchant, al- 
though ‘‘druggist properly means one who buys 
and sells drugs without compounding or prepara- 
tion.”’ The term, therefore, has a much more lim- 
ited and restricted meaning than the word ‘‘ apothe- 
cary.” In Hainline v. Commonwealth, 13 Bush, 350, 
the defendant was indicted for selling liquor with- 
out license; had dry goods on one side of his shop 
and drugs on the other; he was required as a mer- 
chant to be licensed, but as a druggist he could sell 
in quantities less than a quart without license. The 
court charged that if he was a merchant and unli- 
censed, and sold less than a quart, he was guilty, 
unless he was ‘‘a druggist, in good faith, and his 
business was compounding and selling drugs,” etc. 
This was held error, because it confined the business 
of an apothecary or retail druggist to one who actu- 
ally compounds his medicines. 

“Trade ” is defined in Hnscoe v. Dunn, 44 Conn. 
93; 8. C., 26 Am. Rep. 430, where it was held that 
the horses and cart of one carting coal are not ex- 
empt as ‘‘implements of a debtor’s trade.” The 
court say: ‘‘ By the word trade, as used in this stat- 
ute, we suppose is meant the business of a me- 
chanic, strictly speaking, as the business of a car- 
penter, blacksmith, silversmith, printer, or the 
like.” 

Under the statute of exemptions, a music teach- 
er’s piano has been held an ‘‘ implement of busi- 
ness;’? Amend v. Murphy, 69 Ill. 337; so a fisher- 
man’s net and boat as ‘‘tools;”” Sammis v. Smith, 1 
T. & C. 444; and so a fiddler’s fiddle and bow; 
Wilkinson v. Alley, 45 N. H. 552; a canal boatman’s 
tow-line; Fields v. Moul, 15 Abb. 6; an iron found- 
er’s patterns; Lovewell v. Westchester Fire Ins. Co., 
124 Mass. 418; S. C., 26 Am. Rep. 671. 

‘¢ Contiguous ” means in actual close contact; so 
buildings fifty feet apart are not ‘‘ contiguous.” 
Arkell v. Commerce Ins, Co., 69 N. Y. 191; 8. C., 25 
Am. Rep. 168. 

Worcester defines ‘‘ auctioneer” as ‘‘one whose 
business it is to offer property for sale at auction.” 
But in City of Goshen v. Kern, 63 Ind. 468, it is held 
that one who only sells his own goods may be an 
‘ auctioneer.” 

The word ‘‘ pants” is not recognized by lexico- 
graphers, not by anybody but ‘‘gents,” and yet in 
State of Louisiana v. Johnson, 30 La. Ann. 904, it is 
held that an indictment for stealing ‘‘a pair of 
pants” 1s good. After that conviction we think 
the prisoner would have been safe if he had also 
stolen a pair of pantalettes. The court say, ‘‘the 
word pants has completely superseded the word 
pantaloons.” 

Seven is ‘‘several.”” Hinstein v. Marshall, 58 Ala. 
153; S. C., 29 Am. Rep. 729. The court said 
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**several ’ means more than two, but not very many, 
and includes seven. 

‘*A rainy day” is defined in Balfour v. Wilkins, 
20 A. L. J. 161, as a day on which at least a mode- 
rate rainfall occurs during the greater portion of 
the time. This was in reference to a charter-party, 
providing that the charterers should have 30 work- 
ing days, not counting ‘‘rainy days,” in which to 
load. A school-boy’s idea of a rainy day is one too 
rainy to go to school, but just rainy enough to go 
a fishing. Shakespeare, who at least knew as much 
of the weather as Vennor, said, ‘‘ the rain it raineth 
every day.” 

There has been a good deal of discussion as to what 
constitutes a ‘‘place.” The English statute pro- 
vides that ‘‘ no house, office, room, or other place shall 
be opened, kept, or used, for betting purposes.” In 
Eastwood vy. Miller, L. R., 9 Q. B. 440; 8. C., 9 Eng. 
(Moak) 429, the appellant was the occupant of in- 
closed grounds, into which persons were admitted 
on payment of a fee, and where a pigeon-shooting 
match for £10 a side, and a foot-race took place, 
persons betting on the match and the race. Coun- 
sel contended that the grounds were not a ‘‘ place,” 
because not covered by aroof. But the court did 
not take that view. It might as well be said that the 
betters were not persons unless they had their hats 
on. A case was cited where one was convicted, 
under this statute, of keeping a gaming-table un- 
der a tree in Hyde-Park. In Bows v. Fenwick, L. 
R., 9 C. P. 339; S. C., 9 Eng. (Moak) 374, one was 
indicted, under the same statute, of standing at a 
race-course, on a stool, under an umbrella, seven or 
eight feet high, supported by a staff stuck into the 
ground, and kept up, rain or shine. The umbrella 
was marked: ‘‘G. Bows, Victoria Club, Leeds.” A 
card was exhibited on which were the words: ‘‘ We 
pay all bets first past the post.” The defendant 
called out, offering and making bets, and giving 
tickets for the money. This umbrella was held to 
be a “‘ place,” and the court shut it up. One of the 
judges conceived that a prize-ring, or a wagon with 
an awning, would not be a ‘‘ place,” and conceived 
that the umbrella was, properly speaking, an open 
tent. In Killman v. State, 2 Tex. Ct. App. 222; S. 
C., 28 Am. Rep. 432, it was held that a canvas tent 
may be a ‘‘ disorderly house.” 

In regard to a ‘‘public place,” it was held in 
Henderson v. State, 59 Ala. 89, that an outhouse in 
the bushes on the edge of a field, in the corporate 
limits of a town, about forty yards from a public 
road, and near and in a view of a path used by 
school children and other persons, is a ‘‘ public 
place,” within the meaning of the statute against 
gaming. On the other hand, in Williams v. State, 
64 Ind. 553, it was held that a ‘‘ public highway ” 
is not necessarily a “ public place;” as for example, 
where it is abandoned by travel, or runs through a 
primeval forest. 

In State v. McMinn, 81 N. C. 585, it was held that 
a lot in a thickly-settled town may be afield. The 
court said: ‘‘ We hardly think it worth while to 
consider the second exception. Worcester says a 
lot is a ‘ piece of land,’ and a field is ‘a cultivated 





tract of land.’ The term ‘lot’ is usually applied to 
parcels of land lying in cities and towns. It may 
consist of one acre, or more or less; and if inclosed 
and cultivated, is just as much a ‘ field,’ according 
to the definition, as if it lay in the country. An 
acre of land lying in the country, fenced and culti- 
vated, would certainly be called a field. The fact 
of its lying on the one or the other side of the cor- 
porate boundary of a town would make no differ- 
ence. If it isa garden, of course it should be so 
charged in the bill of indictment.” To the same 
effect, Commonwealth v. Josselyn, 97 Mass. 411,—“ in 
a field, which was a part of his garden.” 

In Cushman v. U. 8S. Life Ins. Co., 70 N. Y. 72, 
we have a definition of ‘‘disease.” The court say 
that a temporary ailment cannot be considered a 
disease, within the meaning of a warranty against 
disease in a_ policy of life insurance, unless it be 
such as to indicate a vice in the constitution, or so 
serious as to have some bearing upon general health 
and the continuance of life, or such as, according 
to common understanding, would be called a dis- 
ease. Accordingly, held, where the warranty was 
that the insured had not had “ disease of the liver,” 
that proof that he had had slight and temporary 
attacks of congestion of the liver, from which he 
had recovered, did not establish a breach of war- 
ranty as matter of law, but that the question 
whether the congestion was of such a character as 
to constitute a disease was one of fact for the jury. 


— 


DE MINIMIS NON CURAT LEX. 


AITH in the wisdom of one’s ancestors gets more and 

more shaken as yearsrollon. They believed that 
Nero and Henry VIII were vile sinners ; we are told that 
these monarchs were exemplary characters. They be- 
lieved in Romulus and Remus and their foster-mother, 
in William Tell, in witches and witchcraft; we, from 
the superior vantage ground of the nineteenth cen- 
tury, pooh-pooh the very existence of such beings and 
things. They considered trial by jury the very pal- 
ladium of civil rights; we believe— well, we will not 
give our views on this much-debated point just now. 
They laid it down as one of the most cherished max- 
ims of jurisprudence —as a fundamental legal prin- 
ciple—de minimis non curat lex; we are of the 
opinion, and we hope to be able to satisfy every reader 
of this article that Justice — though said by the poets 
to be blind (another exploded fiction, by the way)— 
has an eye both telescopic and microscopic, and a most 
comprehensive mind, which, while considering nothing 
as too great to intermeddle with, yet deems many of 
the smallest things as not only worthy of, but demand- 
ing her attention. What G. A. S. says, when speak- 
ing of one of the manifestations of Justitia, applies to 
all: ** The High Court of Chancery resembles, in some 
of its aspects, a Nasmyth’s steam-hammer, which, 
with exquisitely graduated force, will crush an enor- 
mous bar of iron to the thinness of writing paper, or 
with gentle taps, will insert a tin tack into a deal- 
board. Nothing is too big and nothing is too small for 
the cognizance of the formidable and versatile tribu- 
nal of Lincoln’s Inn. Every thing and every body may 
get into chancery some day.” 

And now for the authorities to disprove the correct- 
ness of De minimis non curat lex. What can be 
smaller or more worthless than the hairs of a man? 
Yet the law, as well as the Great Law-giver, takes cog- 
nizance of them. In the High Court of Madras, on 
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the other side of the globe, it was lately fiercely con- 
tested who was entitled to the custody of a small case 
containing a hair from the venerable head of the great 
prophet Mahommed. Six parties claimed the right to 
the reliquary; one wisely refrained from law, but the 
others were represented by learned gentlemen of the 
profession; the first by Mr. G. R. Johnstone, Mr. 
Wedderburn with him; the second by Mr. Lascelles 
and Mr. Biligiri Iyengar; the third and fourth by the 
Advocate-General, instructed by Mr. Subramamen 
Sastri; and the fifth by Mr. Nullalhamby Moodeliar. 
19 A. L. J. 368. In England the court punished in 
damages one who had cut the hair of a young girl, 
although the defendant pleaded that she had obtained 
the permission of the fair damsel to take two ounces 
of it. LeCrogsham v. Stewardson, 3 Keb. 369. 

And nearer home still, Ho Ah Kow brought the sub- 
ject of his being violently deprived of his queue before 
the courts, alleging that its loss was a mark of disgrace, 
and ostracised him from association with his fellow- 
celestials, and what was worse, that after death it 
would bring misfortune and punishment upon him. 
(This idea reminds one of the Russian peasants, who, 
when compelled by the edict of Peter the Great to shave 
off their beards, preserved most carefully those hirsute 
excrescences, and had them buried with them, lest if 
they arrived at heaven’s pearly gates without them 
they would be unrecognized and rejected.) Ho Ah 
Kow had been sent to jail in San Francisco for keep- 
ing a boarding-house not of the regulation size, and 
while there his hair had been “ cut or clipped to a uni- 
form length of one inch from the scalp thereof.”’ Al- 
though the hair dressing was done in pursuance of an 
ordinance of the city, the court held the deed illegal, 
and gave judgment for the Chinaman. Ho Ah Kow 
v. Nunan, 20 A. L. J. 250. 

Bristles were the subject of discussion in Von Stade 
v. Arthur (13 Blatch. 25). 

In the domain of criminal law, tigers’ whiskers, 
chopped fine, and mixed with food, is a recognized and 
most dreadful instrument of punishment in Burmah. 

Pins and needles have been taken note of. It was 
held recently in the Probate Division of the High 
Court of Justice in England that the fastening of two 
pieces of paper together by a pin was a sufficient 
mode of connection, and as effectual as the lawyers’ 
mode of fastening with red tape. In re Braddock, 1 
Pr. Div. 433. 

The loss and the finding of a needle has occupied the 
English courts for many along hour. Perchance, how- 
ever, the aristocratic judges of those courts would not 
have spent so much time on the subject if it had been 
an ordinary mortal’s needle (the one, for instance, of 
the woman in unwomanly rags, that went ‘stitch — 
stitch —stitch”’ through ‘‘seam and gusset and band, 
band and gusset and seam’’), and not one that be- 
longed to Queen Cleopatra. 3 Pro. Div. 145; 4 L. R. 
(C. P. D.) 371. 

The virtue of perseverance was shown by Miss Mary 
C. Felton, of Syracuse, and Mr. W. Teal, the post- 
master of that place, in a contest waged over a news- 
paper, and judge after judge was called upon to con- 
sider the case of Miss Minnie, despite the maxim De 
minimis. The fight arose in this wise; A friend sent 
Miss Felton a newspaper; on the wrapper the vigilant 
postmaster spied a single letter or initial, and thereupon 
demanded postage at letter rates. Miss Mary tendered 
the sum payable fora paper, and as it was not accepted, 
brought an action of trover against Mr. Teal. The 
justice of the peace who tried the case considered that 
such a mark or letter was not such a “‘ writing or mem- 
orandum’”’ as was forbidden by the act of March 3, 
1825 (4 Stat. at Large, 105, 111), and that instructions 
from the Post-office Department imposing a penalty 
for placing any ‘‘ mark or sign”? upon a newspaper 
wrapper was illegal, and did not justify the detention 





of the paper, and so gave his fair suitor (this was in 
1848, leap year) six cents damages and $2.89 costs. The 
postmaster, dissatisfied with ‘‘justice’s law,” went 
furtber and fared worse; for the Court of Common 
Pleas also decided against him, with $22.95 additional 
costs. Then the case went to the Supreme Court of 
New York, which gave the official no relief, except 
lightening his pocket by $37.65 more for costs. ‘ Ex- 
celsior’’ was still the cry, and the Court of Appeals 
said all the courts below were right, and — $75.64 more. 
1 Comst. 537. As a last resource Mr. Teal (whom the 
bar must have considered a perfect duck of a man) 
retained Mr. Seward, and had the case argued be- 
fore the Supreme Court of the United States, but 
with the same result, except the inevitable increase to 
the bill of costs. 19 Curt. 136; 12 How. 284. Judge 
Wayne said that “the initial was not a memorandum, 
certainly, and a single letter of the alphabet can con- 
vey no other idea than that it belongs to it, unless it is 
used numerically.”’ (What the judge meant by this 
remark we can’t exactly say.) There being no place 
else to go, the case stopped. 

On the 5th of April, 1877, Mr. Watson arrived at 
Lower Norwood Station by a train of the London and 
Brighton Railway, which had orlginally started from 
New Croydon. On being asked for his ticket he stated, 
as the fact was, that he had joined the train at Nor- 
wood Junction (a station between New Croydon and 
Lower Norwood); that he had not had time to get his 
ticket, and had travelled second class. The ticket col- 
lector demanded eight pence, the second class fare 
from New Croydon to Lower Norwood, but Watson 
refused to pay any thing more than the fare between 
Norwood Junction and Lower Norwood. This the 
official refused to accept. The accountant of the rail- 
way company wrote to Watson for the eight pence, and 
he sent them five pence in stamps, as being the amount 
of his fare from Norwood Junction (which he supposed 
was sixpence), less one penny the postage on his letter. 
He afterward, on finding out that the proper fare from 
Norwood Junction was seven pence, paid the company 
another penny. The company then sued for two 
pence, the difference between the six pence paid and 
the eight pence claimed, saying that they were entitled 
thereto under a by-law which enacted “that any per- 
son travelling without a ticket, etc., should be required 
to pay the fare from the station whence the train had 
originally started to the end of the journey.” The 
deputy judge of the County Court of Surrey had the 
pleasure of first trying this heavy case, and he awarded 
the company one penny (the one that Watson had re- 
tained for his postage), holding that the by-law was 
unreasonable and void; and he gave the company 
leave to appeal on the condition that whatever would 
be the result, they should pay their own costs of the 
appeal, and also, if the court above so decided, the 
costs of Mr. Watson. 

Notwithstanding these hard terms, the company tried 
for the extra penny before the Common Pleas Division 
of the High Court of Justice; and Lord Coleridge, 
after carefully considering the matter, refused them 
the coin, and Justice Lopes agreed with him. 3C. P. 
D. 425. The company, still unsatisfied, went next to 
the Court of Appeal, and Bramwell, Brett and Cotton, 
L. JJ., all chorused in unison, ‘‘ Not one cent.” 4(C. 
P.D. 118. 

Not only do the highest courts of justice in England 
take the subject of pennies into their anxious consid- 
eration, but also that of minutes. At 12.40 P. M. of 
the twenty-first day of October, 1877, Mr. Campbell 
called at Mr. Strangeways, and there saw an unlicensed 
dog. At 1.10 p.m. of the same day, Strangeways 
obtained a license for his cur, but Campbell laid an 
information against the owner of the animal, charging 
him with keeping a dog without a license, and although 
the magistrate dismissed the charge, still an appeal to 
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the Court of Common Pleas reversed his decision. 3 
C. P. D. 105. Even Lord Mansfield said that on some 
occasions the law will consider the fraction of a day 
(Combe v. Pitt, 3 Burr, 1434), and so did Lord Patteson. 
Chick v. Smith, 8 Dow]. 357. 

Even lower than minutes have judges bent their 
exalted minds—single letters and the points in punctu- 
ation have fixed their attention. In Lambert v. The 
People, N. Y. Appeals, 19 A. L. J. 200,a; was looked 
at carefully, and the judges decided that the rule in 
the construction of statutes that punctuation is disre- 
garded (Ledg. on Stat. Cons, 235, n.; 65 Penn. St. 311; 
16 Ohio St. 428), was applicable to other writings as 
well. They thus deliberately considered that a stop 
was not to be considered.* 

In Indiana, the courts have decided that the letters 
C. O. D. are not cabalistical, but have a fixed and de- 
terminate meaning, which courts and juries will recog- 
nize from their general information. 59 Ind. 263. 
Judges have also, time and again dealt (we mean of 
course on the bench) with another set of letters equally 
disagreeable to debtors, I.O. U. Byles on Bills, ch. 4, 

J. has been before the judges on both sides of the 
Atlantic (6. M. G@. & 8.577; 49 Ala. 311); they have also 
investigated W. and M. 5 M. G. & S.177; 7 C. B. 980. 
The omission of an S was held to invalidate a chattel 
mortgage, and thus a creditor lost his money (17 Q. B. 
564), although in another place and case its absence 
was held immaterial. Bayley on Notes, 12. 

Trivial words like ‘“‘if,’’ ‘‘ the,’ “or,” ‘‘at,” “by,” 
etc., have occupied much of the time of courts, and 
their due explanation has cost the country much 
money. 77 N. C. 176; 70 N. Y. 481; 83 Penn. St. 306; 
50 Ala. 172; 78 Penn. St. 78. 

The Pusey horn, given to an early Pusey to hold his 
land by. by King Knute, or Kynd Kuswd, as the in- 
scription on the horn spells it, and the patera of the 
Duke of Somerset, with its Greek inscription, were in 
the estimation of Lord Loughborough (Fells v. Read, 3 
Ves. 71), things of that sort of value that a jury might 
not give two pence beyond the weight for them — yet 
both were the subject of litigation, the former in 1684 
(1 Vern. 273), the latter in 1735 (8 P. Wms, 389), and the 
courts ordered them to give it up to the claimants. 
So with the tobacco box of the club (Fells v. Read, 8 
Ves. 71) called “The Past Overseers of S. Margaret’s 
Parish, Westminster.’’ This tobacco box was of silver 
inclosed in two large silver cases, adorned with engrav- 
ings of public transactions, and heads of distinguished 
persons. The overseer, for the time being, was always 
the custodian, and he was bound to produce it at all 
meetings of the society, and deliver it up to his suc- 
cessor. 

Even the smallest encroachment on mother earth 
will warrant the injured owner appealing to the courts. 
Clifford v. Hoare, 22 W. R. 831.+ 

A commoner may maintain an action in the case for 
injury done to the common, though his proportion of 
the damages be found to amount only to a farthing. 
Pindar v. Wadsworth, 2 East, 154. 

Dyer says, p. 166, b, that if the widow of a deceased 
milk his cows, or if one takes away the dog of the dead 
man, or’ carries off the Bible of the departed, such 
widow so milking, or such other person so carrying off 
the property, thereby becomes an executor de son tort, 
and renders herself or himself amenable to all the lia- 
bilities of such a position. Surely a heavy penalty for 
a slight offense. Williams on Executors. 

Courts have often considered portions of the human 
form divine, and placed what medical students would 





* Even a period was disregarded, in Osborn v. Farwell, 87 
Til. 89; S. C., 29 Am. Rep. 47.—Ep. A. L. J. 

+ But an injunction for an encroachment of three inches 
was refused, in Hall v. Rood, 40 Mich. 46; 8. C.,29 Am. 
Rep. 528.—Ep. A. L. J. 





be apt to call fancy values upon them. The Canadian 
judges considered a bachelor’s leg worth $24,000. 5 U. 
C. C. P. 127. In New York a man was given by the 
law $6,000 merely for getting hislimb broken. 19 Barb. 
461. A baby’s leg and hand had to be replaced by 
$1,800. 2 Red. on R’ways, 243. A damaged hand was 
valued at $5,000 (7 Kan. 350), and the squeezing of Mr. 
Jackson’s thumb cost the Metropolitan Railway Com- 
pany £50. L. R., 10. C. P. 49. A single drop of blood 
was discussed by the judges in Virginia, and the 
presence, or the want of, an extra globule of African 
blood in a man’s veins was held to decide whether or 
not he wasanegro. 25 Gratt. 939. 

Gentle reader, have we accomplished our task? 
Have we proved De minimis curat Lex ? 

R. VasHon RoGers, Jr. 


- 


JURISDICTION OF STATE COURTS 
OFFICIAL ACTS OF ARMY 
OFFICERS. 


SUPREME COURT OF THE UNITED STATES,—OCTOBER 
TERM, 1879. 


Dow, plaintiff in error, v. JOHNSON. 


When on the trial or hearing of acausethe judges of 
the Circuit Court are opposed in opinion on a material 
question of law, the opinion of the presiding judge is 
to prevail and be considered the opinion of the court 
for the time being, but the judgment or decree ren- 
dered may be reviewed on writ of error or appeal, with- 
out regard to its amount, upon a certificate of the 
judges stating the question upon which they differed. 
An officer of the army of the United States, whilst in 
service during the late war in the enemy’s country, was 
not liable to a civil action in the courts of that country, 
for injuries resulting from acts of war ordered by him 
in his military character; nor could he be called upon 
to justify or explain his military conduct in a civil 
tribunal upon any allegation of the injured party that 
the acts complained of were not justified by the necessi- 
ties of war. He was responsible only to his own goy- 
ernment, and only by its laws, administered by its au- 
thority, could he be called to account. 

When any portion of the enemy’s country was in the 
military occupation of the United States during the lato 
war, the municipal laws were generally continued in 
force and administered through the ordinary tribunals 
for the protection and benefitof the inhabitants and 
others not in the military service, but not for the pro- 
tection or control of the army or its officers or soldiers 
Accordingly, when a brigadier-general in the army of 
the United States, during the war, in command of 
troops in Louisiana, was sued in a District Court of that 
State — continued in existence after the military occu- 
pation of the country by the United States, and author- 
ized by the commanding general to hear causes between 
parties —for ordering a military company to seize and 
carry off as supplies for the army certain personal 
property of the plaintiff, which seizure was alleged by 
him to have been unauthorized by the necessities of 
war, or martial law, or by the superiors of the brigadier- 
general, and judgment by default was rendered against 
the brigadier-general for the value of the property, 
it was held, in a suit brought in the Circuit Court of the 
United States, upon the judgment thus rendered, that 
the State court had no jurisdiction of the alleged cause 
of action, and that its judgment was void. 


N error to the Circuit Court of the United States for 

the district of Maine. Action by Bradish Johnson 

against Neal Dow, upon a judgment. The opinion 
sufficiently states the facts. 


Freip, J. The defendant in the court below, the 
plaintiff in error here, Neal Dow, was a brigadier- 
general in the army of the United States during the 
late civil war, and in 1862 and 1863 was stationed in 
Louisiana in command of Forts Jackson and St. Philip, 
on the Mississippi river, below New Orleans. These 
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forts surrendered to the forces of the United States in 
April, 1862. The fleet under Admiral Farragut had 
passed them and reached New Orleans on the 25th of 
the month, and soon afterward the city was occupied 
by the forces of the United States under General 
Butler. On taking possession of the city, the general 
issued a proclamation, bearing date on the first of 
May, 1862, in which, among other things, he declared 
that until the restoration of the authority of the 
United States the city would be governed by martial 
law; that all disorders, disturbances of the peace, and 
crimes of an aggravated nature, interfering with the 
forces or laws of the United States, would “be re- 
ferred to a military court for trial and punishment; ”’ 
that other misdemeanors would be subject to the 
municipal authorities if it desired to act; and that 
civil causes between parties would “ be referred to the 
ordinary tribunals.”” Under this proclamation, the 
Sixth District Court of the city and parish of New 
Orleans was allowed to continue in existence, the 
judge having taken the oath of allegiance to the 
United States. 

In January, 1863, General Dow was sued in that 
court by Bradish Johnson, the plaintiff in this case. 
The petition, which is the designation given in the 
system of procedure in Louisiana to the first pleading 
in a civil action, set forth that the plaintiff was a citi- 
zen of New York, and for several years had been the 
owner of a plantation and slaves in Louisiana, on the 
Mississippi river, about forty-three miles from New 
Orleans; that on the sixth of September, 1862, during 
his temporary absence, the steamer Avery, in charge 
of Captain Snell, of Company B, of the Thirteenth 
Maine Regiment, with a force under his command, 
had stopped at the plantation and taken from it 
twenty-five hogsheads of sugar; and the said force 
had plundered the dwelling- house of the plantation 
and carried off a silver pitcher, half a dozen silver 
knives, and other table ware, the private property of 
the plaintiff, the whole property taken amounting in 
value to $1,611.29; that these acts of Captain Snell 
and of the officers and soldiers under his command, 
which the petition characterized as “ illegal, wanton, 
oppressive and unjustifiable,’ were perpetrated under 
a verbal and secret order of Brigadier-General Neal 
Dow, then in the service of the United States, and in 
command of Forts Jackson and 8t. Philip, who, by 
his secret orders, which the petition declared were 
“unauthorized by his superiors, or by any provision of 
martial law, or by any requirements of necessity 
growing out of a state of war,’’ wantonly abused his 
power and inflicted upon the plaintiff the wrongs of 
which he complained; and therefore, he prayed 
judgment against the General for the value of the 
property. 

To this suit General Dow, though persunally served 
with citation, made no appearance. He may have 
thought that during the existence of the war, in a 
district where insurrection had recently been sup- 
pressed, and was only kept from breaking out again by 
the presence of the armed forces of the United States, 
he was not called upon by any rule of law to answer to 
a civil tribunal for his military orders, and satisfy it 
that they were authorized by his superiors, or by the 
necessities growing out of a state of war. He may 
have supposed that for his military conduct he was re- 
sponsible only to his military superiors and the govern- 
ment whose officer he was. 

Be that as it may, or whatever other reason he may 
have had, he made no response tothe petition; he was 
therefore defaulted. The Sixth District Court of the 
Parish of New Orleans did not seem to consider that 
it was at all inconsistent with his duty, as an officer in 
the army of the United States, to leave his post at the 
forts, which guarded the passage of the Mississippi, 





nearly a hundred miles distant, and attend upon its 
summons to justify his military orders, or seek counsel 
and procure evidence for his defense. Nor does it ap- 
pear to have occurred to the court that if its jurisdic- 
tion over him was recognized, there might spring up 
such a multitude of suits as to keep the officers of the 
army stationed in its district so busy that they would 
have little time to look after the enemy and guard 
against his attacks. The default of the general being 
entered, testimony was received showing that the 
articles mentioned were seized by a military detach- 
ment sent by him, and removed from the plantation, 
and that their value amounted to $1,454.81. Judgment 
was thereupon entered in favor of the plaintiff for that 
sum with interest and costs. It bears date April 9th, 
1863. 

Upon this judgment the present action was brought 
in the Circuit Court of the United States for the Dis- 
trict of Maine. The declaration states the recovery of 
the judgment mentioned and makes profert of an au- 
thenticated copy. To it the defendant pleaded the 
general issue, nul tiel record and three special pleas. 
The object of the special pleas is to show that the dis- 
trict court had no jurisdiction to render the judgment 
in question, for the reason that at the time its district 
was a part of the country in insurrection against the 
government of the United States, and making war 
against it, and was only held in subjection by its 
armed forces. It is not important to state at length 
the averments of each of these pleas. It will be suf- 
ficient to state the material parts of the second plea 
and a single averment of the third. The second plea, 
in substance, sets up that as early as February, 1861, 
the State of Louisiana adopted an ordinance of seces- 
sion, by which she attempted to withdraw from the 
Union and establish an independent government; that 
from that time until after April 9th, 1863, the date of 
the judgment in question, she was in rebellion against 
the government of the United States, making war 
against its authority; that in consequence the military 
forces of the United States, engaged in suppressing the 
rebellion, took forcible possession of that portion of 
State comprising the district of the Sixth District 
Court of New Orleans, and held military occupation of 
it until long after April 9th, 1863, during which time 
martial law was established there and enforced; that 
the defendant was then a brigadier-general in the 
military service of the United States, duly commis- 
sioned by the president, and acting in that State under 
his orders and the articles of war; that by the general 
order of the president of July 22, 1862, military 
commanders within the States of Virginia, South 
Carolina, Georgia, Florida, Alabama, Mississippi, 
Louisiana, Texas and Arkansas were directed, in an 
orderly manner, to seize and use any property, real or 
personal, which might be necessary or convenient for 
their several commands as supplies, or for other sili- 
tary purposes; that the defendant, in the performance 
of his duty as brigadier-general, was in command of 
troops of the United States in Louisiana; and that the 
troops, by his order, seized from the plaintiff, then a 
citizen of that State, certain chattels necessary and 
convenient for supplies for the army of the United 
States, and other military purposes; and that for that 
seizure the action was brought in the Sixth District 
Court of New Orleans against him, in which the judg- 
ment in question was rendered; but that the District 
Court had no jurisdiction of the action or over the de- 
fendant at its commencement, or at the rendition of 
the judgment. 

The third plea also avers that for the purpose of sup- 
pressing the rebellion and restoring the National au- 
thority, the government of the United States, through 
its proper officers, declared and maintained martial 
law in Louisiana, from May 1, 1862, until long after the 





‘THE ALBANY LAW JOURNAL. 





[EE 





9th of April, 1863, and deprived all the courts in that 
State, including the Sixth District Court of New Or- 
leans, of all jurisdiction, except such as should be con- 
ferred on them by authority of the officer command- 
ing the forces of the United States in that State, and 
no jurisdiction over persons in the military service of 
the United States, for acts performed in the line of 
their duty, was by such authority conferred upon that 
court. 

To the first plea, that of nul tiel record, the plaintiff 
replied that there was such a record, of which he 
prayed inspection and the record being produced the 
court found in his favor. To the special pleas the 
plaintiff replied, that the District Court had lawful 
jurisdiction over parties and causes of action within 
its district at the time and place mentioned, and to 
render the judgment in question. To the replication 
the defendant demurred; and upon the demurrer two 
questions arose, upon which the judges in the Circuit 
Court were opposed in opinion, namely : 

1st. Whether the replication is a good and sufficient 
reply to the special pleas; and 2d, whether the Sixth 
District Court, at the time and place mentioned, had 
jurisdiction of the parties and cause of action to 
render the judgment in question. 

By statute, when the judges of the Circuit Court are 
opposed in opinion upon any question arising on the 
trial of a cause, the opinion of the presiding justice 
prevails, and judgment is entered in conformity with 
it. Here the presiding justice was of opinion that the 
replication was a sufficient reply to the special pleas, 
and that the District Court had jurisdiction over the 
parties and the cause, and to render the judgment in 
question. Accordingly, the plaintiff had final judg- 
ment upon the demurrer, which was entered for 

2,659.67 and costs; and the defendant has brought the 
cause here by a writ of error on a certificate of divis- 
ion of opinion. 

The important question thus presented for our de- 
termination is, whether an officer of the army of the 
United States is liable to a civil action in the local tri- 
bunals for injuries resulting from acts ordered by him 
in his military character, whilst in the service of the 
United States in the enemy’s country, upon an allega- 
tion of the injured party that the acts were not justi- 
fied by the necessities of war. 

But before proceeding to its consideration there is a 
preliminary question of jurisdiction to be disposed of. 
The act of February 16, 1875, ‘‘to facilitate the dis- 
position of cases in the Supreme Court of the United 
States, and for other purposes,’”’ provided, that when- 
ever by the laws then in force it was required that the 
matter in dispute should exceed the sum or value of 
two thousand dollars, exclusive of costs, in order that 
the judgments and decrees of the Circuit Courts of the 
United States might be re-examined in the Supreme 
Court, such judgments and decrees thereafter ren- 
dered should not be re-examined in the Supreme Court, 
unless the matter in dispute should exceed the sum or 
value of five thousand dollars, exclusive of costs. 18 
Stat. 315. It is, therefore, contended that a judgment 
cannot be reviewed by this court, upon a certificate of 
division of opinion between the judges of the Circuit 
Court, if the judgment be under five thousand dollars ; 
and the judgment in the present case is under that 
amount. We do not think, however, that this conclu- 
sion is warranted by the language of the act in ques- 
tion. That act makes no change in the previous laws, 
except as to amounts necessary to give the court juris- 
diction, when the amount is material. Where before 
two thousand dollars was the sum required for that 
purpose, afterward five thousand dollars was the sum. 
But before that act questions arising in the progress of 
a trial could be brought to this court for determination 
upon a certificate of division of opinion, without refer- 





ence to the amount in controversy in the case. The 
original act of 1802, allowing this mode of procedure, 
was always held to extend our appellate jurisdiction to 
material questions of law arising in all cases, criminal 
as well as civil, without regard to the amount in con- 
troversy or the condition of the litigation. Its defect 
consisted in the delays it created by frequently sus- 
pending proceedings in the midst of a trial. To ob- 
viate this defect the first section of the act of June, 
1872, was passed, requiring the case to proceed not- 
withstanding the division, the opinion of the presiding 
justice to prevail for the time being; and this feature 
is retained in the Revised Statutes. §§ 650, 652, 693. 
The benefit of the certificate can now be had after 
judgment upon a writ of error or appeal. That is the 
only material change from the original law. We have 
no doubt, therefore, of our jurisdiction in this case, 
This brings us to the consideration of the main ques- 
tion involved, which we do not regard as at all difficult 
of solution, when reference is had to the character of 
the late war. That war, though not between inde- 
pendent nations, but between different portions of the 
same nation, was accompanied by the general inci- 
dents of an international war. It was waged between 
people occupying different territories, separated from 
each other by well-defined lines. It attained propor- 
tions seldom reached in the wars of modern nations. 
Armies of greater magnitude and more formidable in 
their equipments than any known in the present 
century were put into the field by the contending par- 
ties. The insurgent States united in an organization 
known as the Confederate States, by which they acted 
through a central authority guiding their military 
movements; and to them belligerent rights were ac- 
corded by the Federal government. This was shown 
in the treatment of captives as prisoners of war, the 
exchange of prisoners, the release of officers on parole, 
and in numerous arrangements to mitigate as fur as 
possible the inevitable sufferings and miseries attend- 
ing the conflict. The people of the loyal States on the 
one hand, and the people of the Confederate States on 
the other, thus became enemies to each other, and were 
liable to be dealt with as such without reference to 
their individual opinions or dispositions. Commercial 
intercourse and correspondence between them were 
prohibited, as well by express enactments of Congress 
as by the accepted doctrines of public law. The en- 
forcement of contracts previously made between them 
was suspended, partnerships were dissolved, and the 
courts of each belligerent were closed to the citizens 
of the other, and its territory was to the other ene- 
mies’ country. When, therefore, our armies marched 
into the country which acknowledged the authority of 
the Confederate goverument, that is, into the enemy's 
country, their officers and soldiers were not subject to 
its laws, nor amenable to its tribunals for their acts. 
They were subject only to their own government, and 
only by its laws, administered by its authority, could 
they be called to account. As was observed in the re- 
cent case of Coleman v. Tennessee, it is well settled 
that a foreign army, permitted to march through a 
friendly country, or to be stationed in it by authority 
of its sovereign or government, is exempt from its 
civil and criminal jurisdiction. The law was so stated 
in the celebrated case of The Exchange, reported in 
7 Cranch. Much more must this exemption prevail 
where a hostile army invades an enemy’s country. 
There would be something singularly absurd in per- 
mitting an officer or soldier of an invading army to be 
tried by his enemy, whose country it had invaded. 
The same reasons for his exemption from criminal 
prosecution apply to civil proceedings. There would 
be as much incongruity, and as little likelihood of 
freedom from the irritations of the war, in civil as in 
criminal proceedings prosecuted during its continu- 
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ance. In both instances, from the very nature of 
war, the tribunals of the enemy must be without ju- 
risdiction to sit in judgment upon the military conduct 
of the officers and soldiers of the invading army. It is 
difficult to reason upon a proposition so manifest; its 
correctness is evident upon its bare announcement, 
and uo additional force can be given to it by any 
amount of statement as to the proper conduct of war. 
It is manifest that if officers or soldiers of the army 
could be required to leave their posts and troops, upon 
the summons of every local tribunal, on pain of a 
judgment by default against them, which at the term- 
ination of hostilities could be enforced by suit in their 
own States, the efficiency of the army as a hostile 
force would be utterly destroyed. Nor can it make 
any difference with what denunciatory epithets the 
complaining party may characterize their conduct. If 
such epithets could confer jurisdiction they would 
always be supplied in every variety of form. An in- 
habitant of a bombarded city would have little hesita- 
tion in declaring the bombardment unnecessary and 
cruel. Would it be pretended that he could call the 
commanding general, who ordered it, before a local 
tribunal to show its necessity or be mulcted in dam- 
ages? The owner of supplies seized, or property 
destroyed, would have no difficulty, as human nature 
is constituted, in believing and affirming that the 
seizure and destruction were wanton and needless. 
All this is too plain for discussion and will be readily 
admitted. 

Nor is the position of the invading belligerent 
affected, or his relation to the local tribunals changed, 
by his temporary occupation and domination of any 
portion of the enemy’s country. As a necessary con- 
sequence of such occupation and domination, the 
political relations of its people to their former govern- 
ment are, for the time, severed. But for their protec- 
tion and benefit, and the protection and benefit of 
others not in the military service; or in other words, 
in order that the ordinary pursuits and business of 
society may not be unnecessarily deranged, the muni- 
cipal laws, that is, such as affect private rights of 
persons and property, and provide for the punishment 
of crime, are generally allowed to continue in force, 
and to be administered by the ordinary tribunals as 
they were administered before the occupation. They 
are considered as continuing unless suspended or 
superseded by the occupying belligerent. But their 
continued enforcement is not for the protection or 
control of the army or its officers or soldiers. These 
remain subject to the laws of war, and are responsible 
for their conduct only to their own government, and 
the tribunals by which those laws are administered. 
If guilty of wanton cruelty to persons, or of unneces- 
sary spoliation of property, cr of other acts not au- 
thorized by the laws of war, they may be tried and 
punished by the military tribunals. They are amen- 
able to no other tribunal, except that of public opin- 
ion, which, it is to be hoped, will always brand with 
infamy all who authorize or sanction acts of cruelty 
and oppression. 

If, now, we apply the views thus expressed to the 
case at bar, there will be no difficulty in disposing of 
it. The condition of New Orleans and of the district 
connected with it, at the time of the seizure of the 
property of the plaintiff aud the entry of the judg- 
ment against Dow, was not that of a country restored 
to its normal relations to the Union, by the fact that 
they had been captured by our forces, and were held 
in subjection. A feeling of intense hostility against 
the government of the Union prevailed as before with 
the people, which was ready to break out into insur- 
rection upon the appearance of the enemy in force, or 
upon the withdrawal of our troops. The country was 
under martial law; and its armed occupation gave no 





jurisdiction to the civil tribunals over the officers and 
soldiers of the occupying army. They were not to be 
harassed and mulcted at the complaint of any person 
aggrieved by their action. The jurisdiction which the 
District Court was authorized to exercise over civil 
causes between parties, by the proclamation of Gene: 
ral Butler, did not extend to cases against them. ‘The 
third special plea alleges that the court was deprived 
by the general government of all jurisdiction except 
such as was conferred by the commanding general, 
and that no jurisdiction over persons in the military 
service for acts performed in the line of their duty was 
ever thus conferred upon it. It was not for their con- 
trol in any way, or the settlement of complaints 
against them, that the court was allowed to continue 
in existence. It was, as already stated, for the protec- 
tion and benefit of the inhabitants of the conquered 
country and others there not engaged in the military 
service. 

If private property there was taken by an officer or 
a soldier of the occupying army, acting in his military 
character, when, by the laws of war, or the proclama- 
tion of the commanding general, it should have been 
exempt from seizure, the owner could have complained 
to that commander, who might have ordered restitu- 
tion, or sent the offending party before a military tri- 
bunal, as circumstances might have required, or he 
could have had recourse to the government for redress. 
But there could be no doubt of the right of the army 
to appropriate any property there, although belonging 
to private individuals, which was necessary for its 
support or convenient for its use. This was a belliger- 
ent right, which was not extinguished by the occupa- 
tion of the country, although the necessity for its ex- 
ercise was thereby lessened. However exempt from 
seizure on other grounds private property there may 
have been, it was always subject to be appropriated 
when required by the necessities or convenience of 
the army, though the owner of property taken in such 
case may have had a just claim against the government 
for indemnity. ; 

The case of Elphinstone v. Bedreechund is an author- 
ity, if any were needed, that a municipal court has no 
jurisdiction to adjudge upon the validity of a hostile 
seizure of property; that is, a seizure made in the ex- 
ercise of a belligerent right. There it appeared that a 
city of India had been captured by the British forces, 
and a provisional government established, which sub- 
sequently held undisturbed possession of the place. 
Several months after its occupation the members of 
the provisional government seized the private property 
of anative, under the belief that it was public prop- 
erty intrusted to his care by the hostile sovereign. 
The native had been refused the benefit of the articles 
of capitulation of a fortress, of which he was goy- 
ernor, but had been permitted to reside under military 
surveillance in his own house in the city, where the 
seizure was made. At the time there were no hostili- 
ties in the immediate neighborhood, and the civil 
courts were sitting for the administration of justice; 
but the war was not at an end throughout the country, 
and there was a feeling of great hostility on the part 
of the people of the place, which was only prevented 
from breaking out into insurrection by the presence 
of an armed force. In these respects the position of 
the place was similar to that of New Orleans and the 
adjacent country under the command of General 
Butler. The property seized consisted of gold coin, 
jewels and shawls; and the owner having died, an ac- 
tion for their value was brought by his executor 
against the members of the provisional government 
who ordered the seizure, and judgment was rendered 
against them in the Supreme Court of Bombay. That 
court appeared to be controlled in its decision by the 
fact that for some months before the seizure, the city 
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had been in the undisturbed possession of the pro- 
visional government, and that civil courts, under its 
authority, were sitting there for the administration of 
justice. But on appeal to the Privy Council the judg- 
ment was reversed. ‘We think,’’ said Lord Tenter- 
den, speaking for the council, ‘‘the proper character 
of the transaction was that of a hostile seizure made, 
if not flagrante, yet nondum cessanle bello, regard being 
had both to the time, the place and the person; and 
consequently, that the municipal court had no juris- 
diction to adjudge upon the subject; but that if any 
thing was done amiss, recourse could only be had to 
the government for redress.”’ 1 Knapp P. C. 361. Here 
the special pleas allege that the articles of property 
taken by the military detachment under General Dow 
were seized by his order as necessary and convenient 
supplies for the occupying army. It was a hostile 
seizure, as much so as that of the property in the case 
cited, being made, like that one, in the exercise of a 
belligerent right, upon the propriety or necessity of 
which the municipal court had no authority to ad- 
judge. 

This doctrine of non-liability to the tribunals of the 
invaded country for acts of warfare is as applicable to 
members of the Confederate army, when in Pennsyl- 
vania, as to members of the National army when in 
the insurgent States. The officers or soldiers of neither 
army could be called to account civilly or criminally, 
in those tribunals for such acts, whether those acts re- 
sulted in the destruction of property or the destruction 
of life; nor could they be required by those tribunals 
to explain or justify their conduct upon any averment 
of the injured party that the acts complained of were 
unauthorized by the necessities of war. It follows 
that, in our judgment, the District Court of New 
Orleans was without jurisdiction to render the judg- 
ment in question, and the special pleas in this case con- 
stituted a perfect answer to the declaration. See 
People v. Coleman, 97 U. S. 509; Ford v. Surget, id. 605; 
also LeCauxz v. Eden, 2 Doug. 594; Lamar v. Browne, 
92 U. 8. 197; and Coolidge v. Guthrie, 2 Am. L. R. (N. 
8.) 22. 

We fully agree with the presiding justice of the 
Circuit Court in the doctrine that the military should 
always be kept in subjection to the laws of the country 
to which it belongs, and that he is no friend to the 
Republic who advocates the contrary. The established 
principle of every free people is, that the law shall 
alone govern; and to it the military must always 
yield. Wedo not controvert the doctrine of Mitchell 
v. Harmony ; on the contrary, we approve it. But it 
has no application to the case at bar. The trading for 
which the seizure was there made had been permitted 
by the executive department of our government. The 
question here is, what is the law which governs an 
army invading an enemy’scountry: It is not the civil 
law of the invaded country; it is not the civil law of 
the conquering country; it is military law — the law 
of war—and its supremacy for the protection of the 
officers and soldiers of the army, when in service in 
the field in the enemy’s country, is as essential to the 
efficiency of the army as the supremacy of the civil 
law at home, and in time of peace, is essential to the 
preservation of liberty. 

Our decision upon the questions certified to us is, 
that the replication is not a good and sufficient reply to 
the special pleas; and that the Sixth District Court of 
New Orleans, at the time and place mentioned, had not 
jurisdiction of the parties and cause of action to 
render the judgment in question. The judgment of 
the Circuit Court must, therefore, be reversed, and the 
cause remanded with directions to that court to enter 
final judgment for the defendant on the demurrer to 
the replications; and it is so ordered. 

Clifford and Miller and Swayne, Justices, dissent, the 
latter with respect to the jurisdictional point only. 





NEW YORK COURT OF APPEALS ABSTRACT, 

APPEAL — JUDGMENT ON— WHEN NEW TRIAL MUST 
BE HAD.—It is not sufficient that it is improbable that 
the departed party can succeed in the new trial; it 
must appear that he certainly cannot, to justify an 
appellate court in rendering final judgment against 
him. Foot v. tna Life Ins. Co., 61 N. Y. 571; Arthur 
v, Griswold, 55 id. 400; Ehricks v. De Mill, 75 id. 370; 
Astor v. L'Amareux, 8 id. 107. Judgment of General 
Term, so far as it modified judgment of Special Term, 
reversed, and new trial granted. Guernsey, assignee, 
v. Miller, appellant, and ano. Opinion by Danforth, J. 
[Decided Feb. 24, 1880.] 


LIFE INSURANCE — FORFEITURE FOR NON-PAYMENT 
OF NOTE GIVEN FOR PREMIUM — WAIVER — ESTOPPEL.— 
By the provisions of a life insurance policy a part of 
the premiums upon which was payable in notes, the 
policy was to become void in case of the non-payment 
of any note when due. The premiums were made pay- 
able at the office of the company in Boston, or toa 
regularly authorized agent, who should produce re- 
ceipts from the agent therefor. The policy was on the 
life of M., and procured by him through one R., an in- 
surance agent in New York, but who was not the regu- 
lar agent of the company in question, though he had 
procured several policies from it through its general 
agents in New York. At the time of taking the 
policy M. paid a part of the premium in cash, gave a 
note which was to come due in six months, and another 
note, the first conditioned that the policy should be 
void if it should not be paid when due. After the 
issue of the policy, and before the first note became due, 
the policy, with the consent of the company, was as- 
signed by M. to plaintiff in consideration of her ser- 
vices as housekeeper. The note was not paid. About 
the time the second annual premium became due, 
the plaintiff visited the agent of the company in Phila- 
delphia to make arrangements to pay such premium to 
him, and this agent corresponded with the company 
in reference thereto. The company, some weeks after, 
notified the Philadelphia agent of the non-payment of 
the six months’ note, and claimed a forfeiture. Atthe 
time R., through whom M. procured the policy, re- 
ceived from M. at the time M.’s note for an amount 
larger than the amount required to pay the annual pre- 
mium, which he procured to be discounted, and it was 
claimed by plaintiff that the proceeds of this note 
were to be used by R. to take care of the six months’ 
note when due, but it did not appear that any part of 
the proceeds of the discounted note ever reached the 
company. Held, that there was a forfeiture of the 
policy both as to M. and the plaintiff, his assignee, and 
that there was no waiver of the forfeiture. The agent 
R. who procured the policy not being the agent of the 
company, it was not affected by any of his acts. (2) 
The policy contained an acknowledgment of the re- 
ceipt of the payment of the first premium. Held, that 
plaintiff had no right to rely upon this statement, and 
neglect to prosecute inquiries as to whether notes 
which were not paid were given as a part of the pre- 
mium. Baker v. Mut. Ins. Co., 43 N. Y. 283. (3) The 
company retained the unpaid note. Held, that a 
waiver could not be inferred therefrom. Even if it 
was bound to deliver up the note on demand, it was 
not until demanded. Roehner v. Knickerbocker Life 
Ins. Co., 63 N. Y. 160. Judgment of General Term 
reversed, and judgment on report of referee ordered. 
How v. Union Mutual Life Insurance Co., appellant. 
Opinion by Earl, J. 

[Degided Feb. 3, 1880.] 

NEGLIGENCE — IN COLLECTING NOTE PAYABLE AT 
BANK — DAMAGES — LIABILITY OF MASTER OF NOTE 
WHEN BANK FAILS. — Plaintiff placed a note, upon 
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which there were no indorsers, payable at the bank of 
Lowville, in the hands of defendant, a Brooklyn bank, 
for collection. Defendant sent the note by mail 
directly to the Bank of Lowville. It was received by 
that bank on the 27th of December, the day it was 
due. On the 28th that bank sent its draft on New 
York in payment of the note, by mail, to defendant, 
by which it was received on Saturday, December 29th, 
after business hours. The draft was presented through 
the cleariug house of New York, on Monday morning, 
December 31, and was returned to defendant through 
the clearing house, on the 2d of January, as not good, 
the Bank of Lowville having failed. This action was 
brought against defendant for negligence in the busi- 
ness of collecting the note, whereby plaintiff lost the 
amount thereof. Held, that the action was not main- 
tainable on two grounds, first that the defendant had 
not been negligent, and second, the plaintiff had sus- 
tained no loss from any act of the defendant. Defend- 
aut, so long as it pursued the ordinary and reasonable 
methods of making the collection, was free from fault 
and it did pursue these methods. To send a note by 
mail directly to the bank where it is made payable is 
an ordinary method of transacting such business, 
sanctioned both in England and here. Haywood vy. 
Pickering, L. R., 9 Q. B. 428; Prideaux vy. Crid- 
tle, L. R., 4 Q. B. 461; Bailey v. Bodenham, 16 C. 
B. (N. 8S.) 295; Hare v. Henley, 10 id. 65; Shipsey 
y. Bowery Nat. Bk., 59 N. Y.485. The defendant did 
not, by sending the note to the Bank of Lowville, 
make that bank its agent so as to become responsible 
for the agent’s failure. The note, in so far as related 
to its presentment at the bank, and the duties of the 
bank in respect to it, was equivalent to a check drawn 
by the maker upon the bank. tna Nat. Bank v, 
Fourth Nat. Bank, 46 N. Y. 88. The defendant, by 
the act, requested the Bank of Lowville to pay the 
note, not to receive the proceeds. In regard to the 
damages it is by uo means clear that the maker of the 
note is discharged. Wherea note is payable at a bank 
an entire failure to present it for payment does not 
discharge the maker. Wolcott v. Van Santvoord, 17 
Johns. 248; Green vy. Goings, 7 Barb. 652; Caldwell v. 
Cassidy, 8 Cow. 271. And even if the bank fails, with 
the funds in its hands, this is no defense to the note. 
Ruggles v. Patten, 8 Mass. 480; Fenton v. Gundry, 13 
East, 473; Turner v. Haydon, 4 B. & C.1. The bank 
is, in such case, regarded simply as the agent or deposi- 
tory of the maker of the note. Judgment reversed. 
Indig v. Nat. City Bk. of Brooklyn, appellant. Opin- 
ion by Rapallo, J. Folger and Andrews concur. 
Church concurs on question of damages. Miller, Earl 
and Danforth, dissent. 

[Decided Feb. 24, 1880.] 

PRACTICE — TIME TO SERVE CASE AND EXCEPTIONS.— 
Under the new as well as the old Code, the party de- 
siring to appeal has at least as much time to serve the 
case as he has to frame the exceptions which it is 
to contain, and any court rule abridging this time is 
inconsistent with the Code, and inoperative. And as 
a party excepting has, under section 994 of the Code, 
until the expiration of ten days after notice of the 
entry of judgment to take the exceptions, he cannot be 
put in default for not serving a case containing them 
before the expiration of the time which the law allows 
him for framing them. The provisions of the section 
named are not explicit; but they would not justify a 
holding that they were intended to change the pro- 
visions of section 268 of the old Code, or the interpre- 
tation put upon them in Hunt v. Bloomer, 13 N. Y. 
341, and Johnson v. Whitlock, 13 id. 344. Orders of 
Special and General Terms reversed. French, appel- 
lant, v. Powers. Opinion by Rapallo, J. 

[Decided Feb. 27, 1880.] 


RAILROAD — CORPORATION OWNING, CANNOT ES- 





CAPE LIABILITY FOR NEGLIGENT OPERATION OF, BY 
LEASING TO INDIVIDUAL— POWER OF CORPORATIONS 
AS TO LEASING.—A railroad corporation, formed under 
the general railroad act, leased its railroad to D., 
who operated it. While so operating it, one of D.’s 
employees neglegently killed plaintiff's intestate. Held, 
that the corporation was liable for the death of intes- 
tate, and was not relieved from liability by the fact 
that the road was operated bya lessee. A railroad 
corporation is under obligation to perform certain du- 
ties. The right conferred under the general railroad 
act is in the nature of acontract, and upon principles 
of public policy, and the ordinary rules of law applica- 
ble to contracts, the corporation cannot, without the 
consent of the State, change its terms or absolve itself 
from its obligations by any arrangement made with 
third persons as to the control and management of its 
road. There is no statute authorizing railroad corpo- 
rations to lease their roads to individuals, and where 
individuals operate the roads they are agents as to the 
public. The clause in the act of 1864, requiring lessees 
to perform certain acts, and specifying among lessees 
other railroad companies and persons or person, does 
not profess to confer power to lease, but is applicable 
only where such power has been obtained. It has been 
repeatedly held by the English courts that one road 
cannot lease itself to another, or to private persons, 
without consent of parliament, Beman y. Rufford, 6 
Eng. L. & Eq. 106; Great North R. Co. v. Eastern Coun- 
ties R. Co, 12 id. 224; Winch v. B. L.& C. June. R. 
Co., 13 id. 506. The same has been held here. In 
Railroad Co. vy. Brown, 17 Wall. 446, the court said: 
“It is the accepted doctrine in this country that arail- 
road corporation cannot escape the performance of 
any duty imposed by its charter or the general laws of 
the State, by a voluntary surrender of its road into the 
hands of lessees.”” See also Nelson v. Vermont & Can- 
ada R. Co., 26 Vt. 717; Railroad Co. v. Mayes, 49 Ga. 
355; Mahoney v. Atlantic & St. Lawrence R. Co., 63 Me. 
68. The case of Norton v. Wiswall, 26 Barb. 618, dis- 
tinguished. Judgment reversed and new trial granted. 
Abbot, Adm’r, appellant, v. Gloversville & Kingsboro 
Horse Ruilway Co. etal. Opinion by Church, C. J. 
Folger, J., dissented. 

[Decided Feb. 3, 1880.] 


UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


BANKING — INDIVIDUAL LIABILITY OF STOCKHOLD- 
ERS— HOW ENFORCED.— By the charter of a bank, the 
stockholders were made liable for its debts. They were 
not made directly liable to the creditors, and were not 
in terms obliged to pay the debts, but were “liable and 
held bound for any sum not exceeding twice the 
amount of their shares.’’ Held, that an action must 
be brought against all the stockholders jointly for con- 
tribution, and a single stockholder could not be sued 
by a single creditor. The individual liability of stock- 
holders in a corporation is always a creature of statute. 
It does not exist at common law. If the object is to 
provide a fund out of which all creditors are to be 
paid share and share alike, one creditor should not be 
permitted to appropriate to himself, without regard to 
the rights of others, that which is to make up the 
fund. The meaning of the statute in question was 
that, on the failure of the bank, each stockholder shall 
pay such sum, not exceeding twice the amount of his 
shares, as shall be his just proportion of any fund that 
may be required to discharge the outstanding obliga- 
tions. The provision is, in legal effect, for a propor- 
tionate liability by all stockholders, Undoubtedly the 
object was to furnish additional security to creditors, 
and to have the payments when made applied to the 
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liquidation of debts. So, too, it is clear that the obli- 
gation is one that may be enforced by the creditors, 
but as it is to or for all creditors, it must be enforced 
by or for all. The form of the action, therefore, 
should be one adapted to the protection of all. A suit 
at law by one creditor to recover for himself alone is 
entirely inconsistent with any idea of distribution. 
As the liability of the stockholder is not to any 
individual creditor, but for contribution to a fund, 
out of which all creditors are to be paid alike, the 
appropriate remedy is by suit to enforce the contribu- 
tion, and not by one creditor alone to appropriate to 
his own use what belongs to others equally with him- 
self. Pollard v. Bailey, 20 Wall, 520. Under this 
charter, the suit to enforce the liability should be in 
the nature of asuit in equity, by or for all creditors, 
and that it cannot be at law by one creditor, by one 
creditor for himself alone, against two stockholders 
who are not jointly liable on account of the shares 
standing in their names. Judgment of U. 8. Circuit 
Court, W. D. North Carolina, affirmed. Terry, plain- 
tiff in error, v. Little. Opinion by Waite, C. J. 


CONFISCATION — ESTATE TAKEN ONLY LIFE ESTATE 
— PURCHASE BY OWNER OF LIFE ESTATE — ESTOPPEL. 
— The lands of W. were seized, condemned and sold 
under the confiscation act of July 17, 1862, and W. 
purchased the same. Held, that a deed from W. 
would not convey the interest of bis heirs in the 
lands. W., by the purchase of his own interest in the 
property, took the property to hold during his life, the 
same as any other purchaser. Whatever rights another 
could have acquired by the purchase, he got, but no 
more. Another could not after purchase have sold 
and conveyed the interest of the heirs in the property, 
neithercan he. By the condemnation and sale, W.’s 
estate was separated entirely from that of his heirs 
after his death, and the heirs are not estopped by his 
warranty from asserting their title. Wallack vy. Van 
Reswick, 92 W. 8. 202; Pike v. Wassell, 94 id. 711, 
Judgment of U. 8. Circuit Court, Louisiana, affirmed. 
French, plaintiff in error, v. Wade. Opinion by Waite, 
C. J. 


STATUTORY CONSTRUCTION — ‘‘ WHITE MAN”’ IN 
STATUTE DOES NOT INCLUDE NEGRO. — By sections 
2154 and 2155 of the United States Revised Statutes, 
which reproduce a statute of 1834, it is provided that 
‘* whenever, in the commission, by a white person, of 
any crime, offense or misdemeanor within the Indian 
country, the property of any friendly Indian is taken, 
injured or destroyed, and a conviction is had for such 
crime, offense or misdemeanor, the person so convicted 
shall be sentenced to pay to such friendly Indian to 
whom the property may belong, or whose person may 
be injured, a sum equal to twice the just value of the 
property so taken, injured or destroyed. If such 
offender shall be unable to pay a sum at least equal to 
the just value or amount, whatever such payment shall 
fall short of the same shall‘be paid out of the treasury 
of the Uniled States.’’ Held, that the statute is not 
applicable when the offense is committed by a negro, 
and that the Constitutional amendments giving the 
negro political rights do not make it applicable. The 
term ‘‘ white person,”’ in the Revised Statutes, must be 
given the same meaning it had in the original act of 
1834. Congress has nowhere manifested an intention 
of using it in a different sense. While the negro, 
under the operation of the constitutional amendments, 
has been endowed with certain civil and political rights 
which he did not have in 1834, he is no more, in fact, a 
white person now than he was then. He isa citizen 
and free. No State can abridge his privileges and 
immunities as a citizen of the United States, or deny 
him the equal protection of the laws, but his race and 
color are the same, and he is no more included now 
within the descriptive term of a white person, than he 











always has been. If, then, this term was used in the 
act of 1834 to exclude the liability of the United States 
for the depredations of the negroes in the Indian 
country, it must be considered as having been so used 
in the Revised Statutes. There may be no good reason 
for restricting any longer this liability to acts of whites, 
but until Congress sees fit to change the statute in this 
particular, the courts are not at liberty to disregard 
the law as it is left to stand. The question is not as to 
the effect of the Constitutional amendments on an 
existing statute affecting the civil or political rights of 
the negro himself, but as to the meaning of the words 
“white person, when used as words of description ina 
statute making the United States liable for the acts of 
the persons described. No rights of the negro him- 
self, as a citizen, or otherwise, are in any way involved, 
Judgment of Court of Claims reversed. United States, 
appellant, v, Barryman. Opinion by Waite, C. J. 
———__>——_—_———_—_ 


MISSOURI SUPREME COURT ABSTRACT. 
APRIL TERM, 1879.* 


MASTER AND SERVANT -— LIABILITY AS TO USE OF 
DANGEROUS MACHINERY — PRESUMPTION OF KNOWL- 
EDGE.—A master is not liable to his servant for inju- 
ries received in the use of dangerous machinery, not- 
withstanding the master may have failed to provide 
against the danger by the use of known appliances, 
where the machinery is of the kind in general use, and 
the danger is obvious tothe senses. Smith v. St. Louis, 
Kansas Ry. Co., 69 Mo. 32. This principle applied toa 
case where the injury occurred in the use of a shaping 
machine, which the evidence showed was complete 
without a guard, and was generally so used, but could 
be, and was sometimes provided with a guard or fender 
as a security against the negligence of workmen or 
possible accidents. There is no presumption that a 
railroad company, or its superintendent of car shops, 
has any better means of information as to current 
improvements in machinery than are accessible to an 
experienced mechanic in the shops. Cagney v. Hanni- 
bal & St. Jo. Railroad Co. Opinion by Napton, J. 


TAXATION — MUNICIPAL BONDS KEPT OUT OF THE 
STATE NOT TAXABLE.—When municipal bonds belong- 
ing to a person who has his domicile in this State, are 
sent into another State, not for the purpose of avoid- 
ing taxation, but for safe-keeping, they cease to be 
taxable here. This is the general doctrine, and the 
principle is embodied in the Revenue Act of 1872. 
Wag. Stat., § 31, 1164. Mr. Justice Field observes in 15 
Wall. 323, that ‘‘ it is undoubtedly true that the actual 
situs of personal property, which has a visible and 
tangible existence, and not the domicile of its owner, 
will, in many cases, determine the State in which it 
may be taxed. The same thing is trueof public secu- 
rities consisting of State bonds and bonds of municipal 
bodies and circulating notes of banking institutions; 
the former, by general usage, have acquired the char- 
acter of and are treated as property in the place they 
are found; though removed from the domicile of the 
owner, the latter are treated and pass as money wher- 
ever they are.’”’ In this State the opinions have been 
decidedly in conformity to this position, and indeed, 
have gone beyond it, extending the doctrine to ordi- 
nary bonds and stocks. In State v. St. Louis Co. Ct., 47 
Mo. 594, the doctrine is applied to bonds, notes and 
stocks of every description. In St. Louis v. Wiggins 
Ferry Co., 40 Mo. 580, the same doctrine is sustained. 
See as to the English rule Attorney-General v. Hope, 
1C. M. & R. 530; Attorney-General v. Diamond, 1 Cr. 
& Jer. 370. State ex rel. Dunnica v. County Court of 
Howard. Opinion by Napton, J. 





*To appear in 69 Missouri Reports, 
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ILLINOIS SUPREME COURT ABSTRACT, 
FEBRUARY 4, 1880. 


CONSTITUTIONAL LAW— POWER OF STATE AS TO 
MILITIA CONCURRENT WITH THAT OF CONGRESS— 
STATE MAY FORBID ARMED BODIES OF MEN ORGANIZ- 
ING OR PARADING. —The power in Congress to provide 
for organizing, arming, equipping and disciplining the 
militia is not exclusive. It is merely an affirmative 
power and not incompatible with the existence of a 
like power in the States, and hence the States have 
concurrent power of legislation not inconsistent with 
that of Congress. It is only repugnant and interfer- 
ing State legislation that must give way to the para- 
mount laws of Congress constitutionally enacted. 
The Federal Constitution does not confer on Congress 
unlimited power over the militia of the several States. 
Its power is restricted to specific objects enumerated, 
and for all other purposes the militia of the States re- 
main subject to State legislation. The power of a 
State over its militia is not derived from the Constitu- 
tion of the United States. It is a power the States 
had before the adoption of that instrument, and its 
exercise by the States not being prohibited by it, it 
still remains with the States, subject only to the para- 
mount authority of acts of Congress enacted in pur- 
suance of the Constitution. The reservation to the 
States of the power of appointing the officers of the 
militia, and authority to train the militia according to 
the discipline prescribed by Congress, does not place 
any restriction upon the States in respect of its power 
of concurrent legislation concerning its militia. The 
exception from.a given power cannot be considered as 
an enumeration of all powers which belong to the 
States over the militia. A provision of a State militia 
law making it unlawful for any body of men, other 
than the regularly organized volunteer militia of the 
State, and of troops of the United States, with an ex- 
ception in favor of students in educational institu- 
tions where military service is taught, to associate 
themselves together as a military company or organiza- 
tion, or to drill or parade with arms, in any city or 
town of the State, without the license of the governor, 
is not inconsistent with any paramount law of the 
United States, and is a binding law. It is a matter 
within the regulation, and subject to the police power 
of a State to determine whether bodies of men with 
military organizations or otherwise, under no discip- 
line or command by the United States, or of the State, 
shall be permitted to parade with arms in populous 
communities and in public places. Dunne v. People of 
Illinois. Opinion by Scott, J. 


CONTRACT — CONSIDERATION — SUBSCRIPTION FOR 
CHURCH BELL REVOCABLE UNTIL MONEY SPENT FOR — 
DEATH OF SUBSCRIBER REVOKES — PROMISSORY NOTES. 
— Where notes are given by way of voluntary sub- 
scription to raise a fund or to promote an object, they 
are open to a defense of a want of consideration, un- 
less money has been expended or liabilities incurred 
on the faith of the promise, which, by a legal necessity, 
must cause loss or injury to the person expending 
money, or incurring liability, if the notes are not 

aid. In the absence of any one claiming rights asa 
bona fide assignee before maturity, promissory notes 
given for money with which to purchase a church bell 
are not in any material respect different from an ordi- 
nary subscription, whereby the subscriber agrees 
under his hand to pay so much in aid of a church, 
school, etc., when there is no corresponding under- 
taking by the payee. The promise in such case stands 
as a mere offer, and may, by necessary implication, be 
revoked at any time before it is acted upon. It is the 
expending of money, etc., or incurring of legal lia- 
bility on the faith of the promise, which gives the 





right of action, and without this there is no right of 
action. A note given by a person to the trustees of a 
church, to enable them to procure a bell, is a mere 
offer until acted upon, as till then there is no mutual- 
ity, and being only an offer, and susceptible of revoca- 
tion at any time before being acted upon, it follows 
that the death of the promisor before the offer is 
acted upon is a revocation of the offer, and the note 
cannot be collected, though a bell is purchased after 
his death. Pratt v. Trustees of Baptist Society of 
Elgin. Opinion by Scholfield, J. 


MUNICIPAL CORPORATION — LICENSE GRANTED BY 
DE FACTO OFFICERS OF CITY GOOD IF CITY RETAINS 
LICENSE MONEY — ESTOPPEL — ADOPTION. — A city 
cannot be allowed to recover a penalty from a person 
for pursuing a trade or calling, for the privilege of 
which the city has received and retains the considera- 
tion exacted of him. In such case it is immaterial 
whether the ordinance under which the privilege was 
granted was valid or invalid, or whether the agents 
acting on behalf of the city were de facto or de jure 
officers, or no officers at all. Where a person takes 
out a license to keep a dram shop within a city pur- 
suant to an ordinance of the city issued by de facto 
officers of the corporation, and pays into the city 
treasury the sum exacted therefor, and gives the 
proper bonds, before the city can maintain an action 
against him for the penalty for carrying on the busi- 
ness without a license, it must revoke the license and 
return him his money. The doctrine of estoppel in 
pais applies to municipal corporations, but the public 
will only be estopped or not, as justice and right may 
require. Any positive acts by municipal officers which 
may have induced the action of the adverse party, and 
where it would be inequitable to permit the corpora- 
tion to stultify itself by re-enacting what its officers 
have done, will work an estoppel. Where a city re- 
ceives and retains money paid by a party for a license, 
to keep a dram shop, with a knowledge of the purpose 
for which it was paid, this will be equivalent to an 
adoption by the city of the acts of the officers who 
assumed to act on its behalf in issuing the license, and 
will make such acts its own, although such officers were 
not de jure officers of the city. Martel v. City of East 
St. Louis. Opinion by Scott, J. 


FINANCIAL LAW. 

INDORSEMENT — WAIVER — AGENCY — EVIDENCE.— 
In an action for contribution by one of two joint 
indorsers of a promissory note against the other, it 
appeared that plaintiff waived protest and notice, and 
it was claimed by plaintiff that defendant authorized 
plaintiff as his agent, to waive protest and notice, and 
this was the only point atissue. Held, that evidence 
that after the maturity by the note, defendant prom- 
ised to pay his share of it was admissible. In Lundie 
vy. Robinson, 7 East., 2385, Lord Ellenborough says: 
‘““When a man against whom there is a demand prom- 
ises to pay it, for the necessary facilitating of business 
between man and man, every thing must be presumed 
against him. It is therefore to be presumed prima 
facie, from the promise so made, that the bill had been 
presented for payment in due time and dishonored, 
and due notice thereof given to the defendant. But, 
taking the subsequent conversation as connected with 
the former, the only limitation of it would be that the 
defendant stated that he had not had regular notice of 
the dishonor; but even that objection was waived in 
the same breath, for the defendant said that as the 
debt was justly due he would pay it.”” Such subse- 
quent promise is, by most of the cases, considered a 
waiver of the right to give the notice, and renders the 
indorser liable upon the indorsement, the same as 
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though notice had in fact been given. Sigerson v. 
Mathews, 20 How. (U. 8.) 496—500; Story Prom. Notes, 
§ 362 and notes. Wisconsin Supreme Court, Jan. 10, 
1880. Mensel v. Semple. Opinion by Taylor, J. 
NATIONAL BANK — MAY NOT LOAN CREDIT.—F. de- 
posited collateral with a National bank, in considera- 
tion of which the bank guaranteed to S. & Co., brokers 
in New York, a letter of credit drawn by them in favor 
ofF. Held, that the action of the bank was ultra vires, 
and that 8S. & Co. could not maintain an action against 
the bank upon the guaranty. What a National bank 
is authorized to do is defined by the statute of which 
it is the creature. The section of the statute applica- 
ble is 5136 of the U. 8. Revised Statutes, by which it is 
authorized to exercise all such powers as are incidental 
to banking, by discounting and negotiating promissory 
notes, bills of exchange, and other evidences of debt. 
But here there was no discounting of promissory notes. 
The cause of action was the written guaranty of the 
bank. To discount a note is to deduct the interest in 
presenti and pay over in money the face value of the 
note, less the amount deducted, to the holder. To 
negotiate a promissory note is either to buy or sell it, 
and so with a bill of exchange. The bank neither 
bought nor sold any bills of exchange. It agreed to 
guaranty by F’s purchase of them from 8. & Co. By the 
same section the bank is allowed to lend money upon 
personal security; but it must be money that it loans, 
not its credit. Upon the deposit of the collaterals 
with the defendant, F. it loaned its credit to him to be 
used with 8. & Co. And it could not, by reason of the 
powers granted to it incidental to banking, enter into 
this contract. The incidental powers given are not the 


incidental powers given generally to all banking insti- 
tutions, but only such as are incidental to banks 
allowed todo such things as are prescribed by the 
statute,—such acts as are incidental to discounting and 
negotiating promissory notes and bills of exchange, 


and the loan of money on personal security, and the 
other acts of banking mentioned in the statute. U. 
8. Cire. Ct., W. D. Virginia, October 1879. Seligman 
v. Charlottesville National Bank. Opinion by Bond, J. 
—@—_—_—_—_ 
INSURANCE LAW. 

FIRE INSURANCE — STATEMENTS OF INSURED AS TO 
INCUMBRANCES—EVIDENCE — ESTOPPEL. — In assump- 
sit ona policy of insurance against fire, it appeared 
that one of the questions in the application, which 
was in writing and signed by the plaintiffs, was, ‘ Is 
the property incumbered?”’’ and that the written 
answer thereto was ‘*‘ Yes, to Chas. Nash, for 1000— 
including apps dwelling and 4 acres land.” The appli- 
cation provided that if any matter material to the 
risk was not therein fully stated, or was misrepre- 
sented, the policy issued thereon should be void. The 
policy stated that the property insured was mortgaged 
to Nash for $1,000, and referred to the application as 
part of the policy. The printed part of the policy 
contained a copy of a section of the act of incorpora- 
tion of defendant company, which provided that if the 
property was incumbered, the policy should be void, 
unless the incumbrance was expressed therein and in 
the application therefor. Plaintiffs having proved 
title to the property and introduced the application 
and policy in evidence, offered to show that when ap- 
plication was made for the policy in question, which 
was for insurance on a saw-mill, an application was 
also made for insurance on a house; that the mill and 
the house were then covered by a mortgage to Nash 
for $2,000; that plaintiffs stated to the agent of de- 
fendant who solicited, took, and forwarded said appli- 
cations to defendant, the fact that the incumbrance 
was of a single mortgage covering both mill and house; 
that the agent thereupon, of his own motion, appor- 








tioned the mortgage in the two applications equally 
between the two buildings — describing the mill in one 
as mortgaged for $1,000, and the house in the other as 
mortgaged for a like sum; and that the policies issued 
thereon were in that respect in accordance with the 
applications. The court excluded the evidence and 
directed a verdict for defendant. Held, that on such 
evidence there was nosuch mistake in the written con- 
tract as called for its reformation in equity, and that 
the evidence was admissible, not to vary the written 
contract, but to estop defendant from proving the 
falsity of plaintiffs’ representations therein as a defense 
to the action. Vermont Supreme Court, February 
Term, 1879. Ring v. Windsor Co. Mut. Fire Ins. Co. 
Opinion by Powers, J. 

FIRE INSURANCE — STIPULATIONS OF INSURED AS TO 
OWNERSHIP. — A fire policy insuring personal property 
contained this condition: ‘‘That if the interest of 
the assured in the property be any other than the en- 
tire, unconditional and sole ownership of the property 
for the use and benefit of the assured, it must be so 
represented to the company, and so expressed in the 
written part of this policy, otherwise the policy shall 
be void.” Just previous to insuring the property the 
insured had executed to B. a bill of sale of the prop- 
erty, absolute in its terms, but being in fact in the 
nature of a chattel mortgage, to secure the payment of 
a sum of money to B, it being agreed that insured 
should retain the use and possession of the property as 
though the bill had not been made. Held, that the 
policy was not avoided. Pennsylvania Supreme Court, 
October 27, 1879. Kronk v. Birmingham Fire Ins. Co. 
Opinion by Sterrett, J. 


LIFE INSURANCE — EXEMPTION OF INTEREST OF IN- 
SURED FROM LEGAL PROCESS.—The charter of a 
mutuati life insurance company contained this: ‘No 
part of the stock or interest any member, or his 
widow or children, may have in said institution, shall 
be subject to any debt, liability or legal or equitable 
process against him or any of them.’’ Held, not to 
exempt from attachment a sum to which a son of a 
member became entitled to receive from the company, 
by reason of his father’s death. Every holder of a 
policy is a member of the corporation, and as such has 
an interest in it in the character of a stockholder, and 
it is that interest and that alone which is exempted 
from seizure from debt. The money due to the rep- 
resentatives of a deceased member is in no sense an 
interest ‘‘in said institution.”” It isa debt due from it 
to them, not as shareholders but as creditors. Ken- 
tucky Court of Appeals, December, 1879. Geiger v. 
McLin. Opinion by Cofer, J. 

—_—_ 


CRIMINAL LAW. 


LARCENY — OWNER PERMITTING THEFT TO BE COM- 
MITTED, NOT DEFENSE. — The prosecutor was in- 
formed that the defendants were coming to his smoke 
house ona specified night to steal his meat, and he 
and others concealed themselves near by to watch; 
the smoke-house door was opened, and the house 
entered, when immediately the parties on watch closed 
in and arrested one of the defendants in the smoke 
house, and afterward the other. It was claimed that 
what was done was by the consent of the prosecutor, 
in pursuance of a plot arranged between him and one 
Ellison. Held, that a charge that if the breaking of 
the house, or the removal of the meat, was the act of 
Ellison, and with the consent of the prosecutor and 
the defendants only aided and abetted Ellison, they 
would not be guilty, but if the plan or plot was only 
to detect the crime, and not bring it about, the prison- 
ers would be guilty if, in fact, they feloniously broke 
and entered, or with a felonious intent, and without 
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the owner’s consent, removed any part of the meat, 
was not error. A man may direct a servant to appear 
to encourage the design of the thieves, and to lead 
them on till the offense is complete, so long as he did 
not induce the original intent, but only provided for 
its discovery after it was formed. If a man is sus- 
pected of an intent to steal, and another, to try him, 
leaves property in his way, which he takes, he is guilty 
of larceny. But it would not be the case if the master 
had directed the servant to deliver the property to the 
thief, instead of directing him to furnish facilities for 
his arriving at the place where it was kept. Dodge v. 
Brittain, Meigs, 84; Kemp vy. State, 11 Humph., 820. 
Tennessee Supreme Court. Sanders v. State of Ten- 
nessee. Opinion by McFarland, J. 


PLEADING — SETTING FORTH TWO OFFENSES — UN- 
CERTAINTY. — An indictment charging fraudulent con- 
cealment of a debtor's property, ‘‘ with intent thereby 
to prevent the attachment or seizure of the same upon 
mesne process or execution,”’ the words being the same 
as those used in the statute describing the offense, is 
bad for uncertainty, the disjunctive form of the 
charge leaving it uncertain whether the alleged intent 
was to prevent the attachment of the property on 
mesne process, or to prevent its seizure on execution. 
A general rule relative to the mode of describing an 
offense in an indictment is, that ‘‘it must not be stated 
in the disjunctive, so as to leave it uncertain what is 
really intended to be relied upon as the accusation.” 
1 Chitty Cr. 251; 1 Arch. Cr. Pl. 91; 1 Bishop’s Cr. 
Pr., § 333; State v. Gary, 36 N. H. 359. A common 
application of the rule occurs in indictments upon 
statutes; for notwithstanding it is cousidered to be, 
in general, sufficient to describe the offense in the 
words of the statute (State v. Abbott, 31 ‘N. H. 434, 
438; State v. Blaisdell, 33 id. 388, 395; 1 Arch. Cr. 
Pl. 88; Bishop St. Cr. § 357), still, when a statute makes 
it acrime to do one oranother act, mentioning several 
things disjunctively, though the indictment may, asa 
general rule, embrace the whole in a single count, it 
must use the conjunctive ‘‘and’’ where ‘or’’ occurs 
in the statute, else it will be defective, as being uncer- 
tain. 1 Bishop’s Cr. Pr., § 334; Step. Cr. 180; Com. v. 
Eaton, 15 Pick. 273; Wingard v. State, 13 Ga. 396, 398. 

In the statute and in the indictment the terms 
“attachment’’ and ‘seizure’? may be synonymous. 
“Attachment’’ and “seizure "may not present the 
accusation in an alternative form. Brown v. Com., 8 
Mass. 59, 64; State v. Gilbert, 13 Vt. 647, 651. But 
““mesne process”’ and ‘‘execution”’ are not synony- 
mous. In the statute, the phrase “to prevent the 
attachment or seizure of the same upon mesne process 
or execution ’’ isa description of two intents—one to 
prevent the capture of the property on mesne process, 
and another to prevent capture on final process. And 
if it is also descriptive of a third intent, to prevent 
capture on either or both of the two processes, it is 
none the less disjunctive. As it means in the indict- 
ment what it means in the statute, the indictment is 
bad for leaving it uncertain which of the two (or three) 
intents is charged. New Hampshire Supreme Court. 
State of New Hampshire v. Naramore. Opinion by 
Foster, J. (To appear in 58 N. H. Reports.) 


TRIAL— CHARGE TO JURY—COMMON SENSE NOT A 
GUIDE TO VERDICT.— Upon a trial for larceny, the 
court charged as follows: ‘‘ Bearing in mind that all 
I‘thave said to you as to how you are to consider the 
evidence and arrive at your verdict, I may add that 
what is commonly called common sense is, perhaps, 
the juror’s best guide in these particulars.’ Held, 
error. While common sense is a very desirable and 
‘dmirable quality in man, and exceedingly useful in 
all the practical affairs of life, including the duties of 
jurors, it cannot be a better guide to them in the dis- 





charge of their duties than the rules of law. The rules 
of law are generally the condensed common sense of 
ages. But the common sense of twelve jurors would 
not be likely to be all alike. If each juror were to act 
upon his common sense instead of the rules of law, 
there might be as many different opinions as there were 
jurors. Indiana Supreme Court, December, 1879. 
Densmore vy. State of Indiana. Opinion by Worden, J. 


—__¢ 


RECENT ENGLISH DECISIONS. 

CORPORATION — FRAUDULENT TRANSFER OF STOCK 
IN — CORPORATION TAKING DUE CARE NOT ESTOPPED 
FROM DENYING VALIDITY OF TRANSFER—NEGLIGENCE. 
C., the plaintiff in the second action, had been since 
1875 the proprietor of certain stock in the London and 
South-Western Railway Company. P., the confiden- 
tial clerk of C., feloniously got possession of a certifi- 
cate for 1,0001. of the stock and sold that amount. 
Subsequently he forged C.’s name to the transfer, and 
forwarded it, together with the certificate, to the bro- 
kers of Major W., the plaintiff in the first action, who 
had purchased the stock from T., a member of the 
Stock Exchange. The brokers forwarded the transfer 
and the certificate to the company for registration. 
The company thereupon wrote to C. at his usual ad- 
dress, inquiring if the transfer were correct. The 
letter was intercepted by P., who replied in a way 
which appeared not quite satisfactory. The company 
forwarded a second letter, which was also intercepted 
by P., who gave the company an explanation, with 
which they were satisfied, and they immediately sent 
anew certificate to Major W.’s brokers. The fraud 
was subsequently discovered, and now Major W. 
sought to recover from the company on the ground 
that (inter alia) he was entitled to rely upon the certifi- 
cate of registration, which the company were estopped 
from questioning, as he, Major W., relying upon it had 
so prejudicially altered his position as to bring the case 
within the authorities upon estoppel. The plaintiff in 
the second case sought to have his name replaced in 
the books of the company as the owner of the said 
stock. Held, that the company having issued the cer- 
tificate without any want of care and bona fide were 
not estopped from contesting its validity. Held, also, 
upon the facts, that the judgment must be for the de- 
fendants in the first action, and for the plaintiff in the 
second action with costs. Q. B. Div., July 21, 1879. 
Waterhouse v. London and South-Eastern Railway Co. 
Coates v. Same. Opinion by Field, J., 41 L. T. Rep. 
(N. 8.) 553. 


SALE OF REAL ESTATE—AGREEMENT TO SELL—SPECI- 
FIC PERFORMANCE — NOTICE TO COMPLETE — REASON- 
ABLE TIME— LACHES.—A lessee with option of pur- 
chase gave notice on the 24th of March, 1877, to the 
lessor that he would exercise the option. The abstract 
of title was not delivered until the 18th of June, 1878. 
Nothing further was done until the 24th of Septem- 
ber, when the lessor gave notice to the lessee that un- 
less he completed the purchase by the 3lst of October 
next he should treat the contract as rescinded, and 
that in that respect time should be deemed to be of the 
essence of the contract. The purchase was not com- 
pleted at that date, and on the 2lst of November the 
writ in this action was issued. Held, that the time 
limited by the notice was not reasonable; that the 
lessee had not been guilty of laches, and was entitled 
to specific performance of the contract. Ch. Div., 
Nov. 14, 1879. Crawford v. Toogood. Opinion by Fry, 
J., 41 L. T. Rep. (N. 8.) 549. 

WILL— REVOCATION— WILL RE-EXECUTED WITH 
OUT REFERRING TO CODICIL-—CODICIL NOT THEREBY 
REVOKED.—Where a testator made and duly executed 
a codicil to his last will, and afterward re-executed the 
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original will after having obliterated a portion thereof 
but leaving entire a revocatory clause therein, without 
referring in any way to the codicil. Deld, that 
(although the original will contained a clause revoking 
“all other wills, etc.”’), yet, in the absence of any evi- 
dence of an intention to revoke the will, the inference 
from the wording of the attestation clause being that 
the will was re-executed for the purpose of giving 
effect to certain alterations that had been made in it, 
the codicil was not revoked by such re-execution. 
Probate, etc., Div., June 17, 1879. In the goods of 
Rawlings. Opinion by Sir James Hannen, president, 
41 L. T. Rep. (N. 8S.) 559. 


> —— 
NEW BOOKS AND NEW EDITIONS. 


69TH MAINE REPORTS. 
Reports of Cases in Law and Equity determined by the 
Supreme Judicial Court of Maine. By David R. Hast- 
ings, Reporter to the State. Maine Reports, Vol. Ixix. 
Portland, Me.: Dresser, McLellan & Co., 1879. Pp. 
xvi, 17 — 654. 
gre reports are among the best that reach us. 

The new reporter, Mr. Hastings, has made a very 
favorable impression by his opening volume. The fol- 
lowing cases are worth especial notice: Voter v. 
Hobbs, p. 19. —— One who has acquired a prescriptive 
right to flow land by a dam, may repair and tighten 
the dam, although the effect is to raise the water 
above the usual height. Farrell v. Oldtown, p. 72. —— 
No recovery can be had against a town for injury pro- 
duced by the fright of a horse, driven on a highway, 
occasioned by blocks of granite lying outside the tray- 
elled way. McGee v. McCann, p. 79.——A cause of ac- 
tion under the civil damage act is not assignable, and 
is not joint but several. Parshley v. Heath, p. 99. — 
A payee of a negotiable note indorsing it under a 
waiver of demand and notice, all subsequent indorsers 
are deemed to assent to the same waiver, in the ab- 
sence of any contrary provision. Berry v. Pullen, p. 
101.—— A usurious agreemeut for the extension of the 
time of the principal to pay a note will not discharge a 
surety. Bell v. Packard, p. 105.——A note written 
and dated in Maine, but signed in Massachusetts by 
the wife of a citizen of that State, as surety for her 
husband, and returned by mail to the payee in Maine, 
is a Maine contract, and is enforceable in Maine al- 
though void by the laws of Massachusetts. Davison 
v. Portland, p. 116.—— Where one walking on the 
Lord’s day for exercise, went into a beer shop and 
bought and drank a glass of beer, and on resuming 
his walk was injured solely by a defect in the highway, 
held, that he might recover. Gilmore v. Woodcock, p. 
118. —— Money held by a stakeholder on a bet may be 
recovered by the depositor, provided he notifies him 
before delivery of the stakes not to pay it over. 
State v. Gilman, p. 163. —— One discharging a gun into 
a crowd, intending to kill A, but missing him and 
killing B, is guilty of murder. Parker v. Portland 
Publishing Co., p. 173. —— One owes no duty to a mere 
licenser to keep safe his premises, and in an action of 
damages for negligence in lighting a passage-way and 
guarding an elevator, evidence of former accidents or 
escapes from accident is incompetent. Boyd v. Carl- 
ton, p. 200.——In an action for dower in premises 
conveyed by the husband, improvements made by the 
husband’s immediate grantee are not to be embraced 
in the estimate of value, but if such grantee has con- 
veyed in severalty, improvements made by such 
grantees are to be reckoned. Kellogg v. Curtis, p. 
212. —— Possession of a promissory note is prima 
facie evidence of a bona fide holding, but if there is 
evidence of fraud in its inception the burden is on the 
indorsee to show that he took it without notice of the 





fraud. Pearson v. City of Portland, p. 278. ——A 
statute providing that no person shall recover dam- 
ages from a municipality, for an injury from a defect 
in a highway, unless he resides in a country where 
similar injuries constitute a Jike cause of action, is 
unconstitutional. Blaisdell v. Hight, p. 306.——A 
devise of all the testator’s real estate in 8., and the 
residue of his ‘‘ personal estate and possessions,’’ does 
not cover land in another place, many years subse- 
quently descending to the testator. Randall y. 
Marble, p. 310. —— A devise to a testator’s daughter if 
she remained single, otherwise to the _ testator’s 
children, is void, a devise in restraint of marriage 
being illegal unless there is a valid limitation over, and 
this limitation being void because inferior to a title by 
descent. Cumberland vy. Pennell, p. 357. A county 
treasurer and his sureties are not liable for public 
moneys of which the principal was violently robbed, 
without his fault. Leachv. French, p. 389.—One who 
hires a horse is not liable for the expense of caring for it 
if it becomes sick in his hands, but the owner is liable 
therefor. Small v. Robinson, p. 425. A bailee of 
personal property can impose no lien for repairs on the 
property bailed without the consent of his bailor. 
French v. Lord, p. 537. —— A widow has no dower in 
land taken by exercise of the right of eminent domain. 


6lstT ALABAMA REPORTs. 

Reports of Cases Argued and Determined in the Supreme 
Court of Alabama, durlng December Term, 1878. By 
Thomas G. Jones, State Reporter. Montgomery, Ala.: 
Joel White. Pp. vii, 666. 

There is, perhaps, less than usual of general interest 
in this volume of this excellent series. We -have 
marked the following: Western Union Telegraph Co. 
v. Meyer, p. 158.—An impostor, at Cincinnati, sent a 
dispatch in the name of B, over defendant’s line, to 
C, at Selma, Alabama, requesting C to send a tele- 
graphic money order to B at Cincinnati; C complied, 
and defendant paid the money to the impostor at Cin- 
cinnati; held, that defendant was not liable for the 
mistake in the absence of any suspicious circumstances. 
Snow v. Carr, p. 363.—One who effected incurance 
covering his own goods and goods stored with him, 
and collected the insurance money, is liable to the 
owner of such stored goods for his share, although he 
did not request or know of the insurance, and did not 
ratify it before the payment of the loss. Owen v. 
McGebbe, p. 440.—A co-surety, who gives his individual 
note to the common creditor, who receipts it in pay- 
ment and compromise of the debt, is entitled to con- 
tribution from the other sureties, although he after- 
ward becomes insolvent, and fails to pay the note. 
Munter v. Linn, p. 493.—A stipulation in a mortgage 
for attorney's fees, incurred in collecting it, is valid, 
but only a reasonable amount can be collected, although 
less than the agreed amount. Mobile and Montgomery 
Ry. Co. v. Steiner, p. 559.—Where a law, under which 
a corporation is formed, or which it afterward accepts, 
exacts certain duties of it, but imposes no penalty for 
non-fulfillment, a subsequent statute imposing such 
venalties is valid. 


KAwnsAs DIGEST. 

Digest of the Decisions of the Supreme Court of Kansas, 
from the Earliest Period to the year 1879, including the 
2ist volume of Kansas Reports. By C. F. W. Dassler 
(of the Leavenworth Bar). Editor of “Compiled Laws 
of Kansas, 1879,” etc. Des Moines, lowa: Mills & Co., 
1880. Pp. 685. 

‘The earliest period ” in the legal history of Kansas 
was about twenty years ago. Within that time Kansas 
has acquired an excellent court and built up an excel- 
lent jurisprudence. Her reports are always of inter- 
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est, and the opinions are generally well considered and 
acceptable. By statute the syllabus of each case is re- 
quired to be prepared bv the court, and is the law of 
the case. This considerably lightens the labor of the 
reporter or the compiler of a digest. The present di- 
gest seems to be well executed, and will be an indis- 
pensable aid to all who possess the reports in question, 
and not without usefulness to others. The book is 
well printed. 


Drxon’s LAW OF PROBATE. 
Probate and Administration, in Common Forms and Con- 
tentious Business. By W. John Dixon, Esq., B. A., LL. 
M. (Cantab.), Barrister-at-law of the Inner Temple. 
“ Let’s choose executors, and talk of Wills.”—Richard I, 
Act iii, sc. 2. London: Reeves and Turner, 1880. Pp. 
xl, 920. 

This treatise is prepared with express reference to 
the English practice, and cites none but English 
authorities. An appendix of some 400 pages contains 
the Fnglish statutes, with rules and ferms. It seems 
to be a plain, practical and very complete treatment of 
the subject, and-is most elegantly printed. 


CORRESPONDENCE. 


LIMITATION OF APPEALS, 


To the Editor of the Albany Law Journal: 

The importance of relieving the Court of Appeals, 
while protecting the right of the citizen, and the dis- 
tinguished consideration with which you treated my 
communication in your Jast issue, induce me to add a 
few words further on that subject. 

We agree on all preliminary questions. 

You criticise my remarks about the State, but it is 
an apparent criticism only, for I cordially indorse your 
observations that the people compose the State, and 
they are supreme in this matter. The people, through 
some of their representatives, have presented this bill 
to limit the right of appeal, and if a majority accept 
it, with the governor’s approbation, it will become a 
law. The people may add more and more judges as 
the business inqreases, if they so decree, until the 
court becomes too cumbersome for the due administra- 
tion of justice, and when that comes to pass they may 
adopt other methods. If, however, the people should 
refuse to tax themselves to please litigants and restrict 
appeals, we both agree; none can gainsay them; no 
inherent right is invaded. 

I failed to make myself understood, when you drew 
the conclusion that I-assumed that the poor were 
always right in the lower courts. This was my mean- 
ing: a poor man, whether in the right or in the wrong, 
has not the same advantage practically to appeal that 
arich man has. He cannot so readily find sureties or 
give undertakings, and if his claim is just, the costs 
and counsel fees eat up his recovery where the amount 
isless than $1,000, for the poor cannot pay counsel 
their fees in cash, and consequently make larger con- 
tingent fees than they otherwise would do. The rich 
take advantage of this condition of things to wring 
settlements and compromises from the poor. You 
know this to be the fact in your observation and experi- 
ence as a lawyer. 

It is difficult to demonstrate this by the reports, but 
in a rough way, individual litigation against railroad 
and insurance companies will show it. Ihave examined 
the last three volumes of the Court of Appeals Reports 
and find this result. In volume 73, there were eight 
insurance and eight railroad cases; in volume 74, seven 
insurance and five railroad cases; in volume 75, one 
insurance and ten railroad cases. Of these sixteen 
insurance cases, fifteen were appealed by the companies 
and one by the plaintiff; of these twenty-three rail- 





road cases, twenty were appealed by the companies 
and three by the plaintiffs. In the fifteen insurance 
appeals, ten were affirmed; in the twenty railroad 
appeals fourteen were affirmed. As most of the 
reversals were on questions of evidence, and new trials 
were granted, the number of successful cases for the 
companies must be proportionally very small. 

Why is it that so few individuals appeal in these 
cases ? Not in the assumption that the poor are always 
right in the lower courts, but because they compromise 
rather than litigate. Ana to-day, every man who 
undertakes to sue a corporation expects, however 
righteous he believes his claim to be, either to compro- 
mise or be taken to the Court of Appeals. He obtains 
this expectation from experience. 

The smaller the amount involved, the more readily 
a compromise can be effected. 

As I say without meaning any invidious comparison, 
plaintiffs who have grievances against corporations 
stand in relation to them as the poor against the rich, 
and I reiterate that excessive appeals do enable the 
rich to defeat the right of the poor. 

Now then we come to the.conclusion of the matter, 
“the practical and conclusive answer to the bill—it 
will not effect its purpose.’’ It certainly will diminish 
the number of appeals. You say one-quarter; that 
will give the judges, working as they do at present, 
one-third more time than they now have for the con- 
sideration of each case; this is an enormous gain. 
And it cannot be overcome in two years. Unless it 
be admitted that there is no escape under our present 
system, this relief must be of permanent value. Of 
course we do not claim that it is a perfect plan of 
relief, for every thing human is imperfect. Wecontend 
that it is the best plan and the most feasible, and 
therefore should be adopted. 

Wm. Henry ARNOUX. 

New York, February 24, 1880. 


[Our correspondent views this matter from a dif- 
fent stand-point from ourselves. He treats the 
remedy as one of ‘‘ relief” to the judges; we treatit 
as one for transacting the increased and increasing 
public business. We respect the judges highly, but 
personal considerations must yield to public inter- 
ests. We desire to find a way of transacting the 
business of the public, not for cutting it off or 
supvressing it.—Ep, Aus. L. J.] 


PRIVILEGED COMMUNICATIONS. 


To the Editor of the Albany Law Journal: 

Can you or any of your readers inform me if the 
rule cf privileged communications held and applied to 
a physician, in Eddington v. Mut. Life Ins. Co., 67 N. 
Y., extends to cases of probate and testamentary ca- 
pacity generally? I think I have seen a case or some 
recent note of one, holding that the privilege did not 
apply to such cases. H. 

> ——_——_- 
NEW YORK COURT OF APPEALS DECISIONS. 

HE following decisions were handed down Tuesday, 

March 2, 1880: 

Judgment affirmed with costs— The Pacific Pneu- 
matic Gas Co. v. Wheelock. —— Motion for reargument 
denied with ten dollars costs — Stone v. Lord. —— Mo- 
tion for reargument denied without costs— Guest v. 
The City of Brooklyn. —— Motion to dismiss appeal 
granted with costs, unless appellant, within ten days 
after service of copy of this order, gives the proper 
undertaking as upon appeal to the court, and causes 
the sureties thereon to justify in due time, if excepted 
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to, and shall also pay to plaintiff's attorney ten dollars 
costs of this motion, in which event motion denied — 
Parker v. McCunn. —— Order of General Term and 
Special Term reversed, and motion denied with ten 
dollars costs of motion and costs of appeal to General 
Term and this court — The German Savings Bank v. 
Habel. —— Appeal dismissed with costs — In the 
matter of the application of the Brooklyn and Rock- 
away Beach Railroad Company to acquire title to lands 
of John H. Schuman; Dixon vy. Beach; Claflin v. 
Baere; Claflin v. Currie; McFarlane vy. Mojorietta. 
— Order affirmed with costs— In the matter of the 
petition of The Trustees of the Presbytery of New York, 
to vacate assessment. —— Order of General Term re- 
versed and that of Special Term affirmed with costs — 
Chapin v. Thompson. —— Order modified by striking 
out cosis of court below, and as modified affirmed, 
without costs of this court — The People ex rel Robbins 
v. The Mayor, etc., of New York. 


—\{!__>___—_ 
NOTES. 


HE February number of the Law Magazine and 
Review contains a charming memoir of the Baron 
Cleasby, by Mr. Justice Denman. Baron Cleasby was 
an accomplished man in many ways—a good mathe- 
matician, an elegant classical scholar, an eager hunts- 
man, an enthusiastic violoncellist. He was made per- 
manently lame by hip disease, produced by an acci- 
dent at cricket, when he was a boy at Eton, and singu- 
larly his second son, captain of the Eton eleven, met 
his death by sunstroke in a cricket match. Baron 
Cleasby was a profound lawyer, but never made a 
shining mark at the bar. As a judge he was most 
highly respected, and he seems to have been a very 
unassuming and useful member of society. 


The late Isaac Butt, lawyer and member of Farlia- 
ment, was going home late one evening, when he was 
accosted by a desperate looking ruffian in one of the 
suburbs of Dublin, and asked what he was going to 
stand. ‘ Well,’ replied Mr. Butt, meekly, “I’m very 
sorry that I can’t give you much, my friend, but what 
I have we will share. Here,’’ he continued, drawing a 
revolver from his pocket, ‘is a weapon which has six 
chambers. I will give you three, and—” But here 
the lawyer found himself alone.—Ev.——That is what 
we call good chambers practice. 


The ‘ Juristische Bletter,’’ published at Vienna, 
reaches us every week, and is an interesting legal pub- 
lication. Number 3 of the present volume contains 
a decision by the Vienna Court of Appeals, holding 
that a husband who is ordered to pay alimony pendente 
lite to his wife, suing him fora divorce, cannot set off 
against such claim debts due him from the wife, as the 
alimony is intended for her support. Number 4 con- 
tained an obituary of the eminent German jurist, Dr. 
Carl George Von Weechter, late professor of law at 
Leipzig. From No. 5 we observe that the question of 
admission to practice as attorneys has been agitating 
the Austrian lawyers. Some desire a ‘‘*numerus 
clausus,’’ holding that the law business ought not to be 
open to free competition. It is said: ‘There can be 
no more disastrous experiment than the organization 
of any part of the administration of justice as a com- 
petition business. Competition is to increase the 
economical egotism of the individual to the highest 
degree, and thereby produce wholesome effects for the 
community. This is against the essence of the busi- 
ness of an attorney, who does not represent his own 
interests but those of others.’’ The same number also 
mentions the decision of the Supreme Court of Penn- 





sylvania, in Mansfield Coal & Coke Co. v. McEnery 
(see 21 A. L. J. p. 23), and credits the ALBANY Law 
JOURNAL as the source from which the report of the 
decision is taken. 

THe ALBANY LAW JourRNAL, Albany. — We have 
received a copy of the memorial number, in which the 
learning and ability of the founder, the late Mr. Isaac 
G. Thompson, are commemorated. The tribute which 
has been paid to the memory of this gentleman by all 
classes of the profession, from the chief justice of the 
Supreme Court down, is a most remarkable one, and 
shows that the legal world, though not demonstrative, 
is far from inappreciative. Mr. Thompson himself 
was one of the most unassuming of men, and would 
have shrunk from the honors which have been paid, 
unsolicited, to his memory as a faithful worker and 
good citizen.— Canada Legal News. 


The Cleveland Herald, of the 16th ult., contains the 
proceedings of a meeting of the Bar of Cuyahoga 
county, called to pay the last tribute of respect and 
esteem to the late Judge Andrews, who, for more than 
a half century had been one of the foremost lawyers 
and jurists of the State. As a jury lawyer Judge 
Andrews was only equalled by the late Governor Cor- 
win, at the Ohio Bar. He was a man of rare gifts, 
and was truly a man of wonderful genius. From the 
resolutions of the meeting we copy the following: 
‘‘That we honor his memory not only for his high pro- 
fessional position and character, and as the pure and 
able judge, but also for his extended culture and ac- 
quirements, his varied information, his high moral 
courage and fidelity to all that he esteemed as right, 
which justly entitled him to be regarded as an eminent 
jurist and lawyer, a true scholar and Christian gentle- 
man.”’ The speeches of the gentlemen of the Bar, at 
the meeting, were as honorable to them as they were 
just to the memory of a departed brother, who will go 
down the ages as the model man the model lawyer, 
the model judge, and the true Christian gentleman. 


Yesterday Judge Logan E. Bleckléy took his leave 
of the Supreme Court, after serving as an associate 
justice for five years with that ability which has 
characterized him in whatever position he has filled. 
His farewell was in a manner at once unique and 
beautiful. It was so much like the man, so expressive 
of his gentle nature, that it naturally affected his esso- 
ciates and all who heard him. After he had delivered 
several opinions on cases which the court had decided 
he took upa sheet of paper and read therefrom the fol- 
lowing beautiful lines, which were drawn up in the 
form of a regular judicial opinion: 

In the Matter of Rest. 
BLeEcKLEY, J. 

1. Rest for the hand and brow and breast, 
For fingers, heart and brain! 

Rest and peace! a long release 
From labor and from pain; 

Pain of doubt, fatigue, despair — 

Pain of darkness everywhere, 
And seeking light in vain! 


2. Peace and rest! Are they the best 
For mortals here below? 

is soft repose from work and woes 
A bliss for men to know? 

Bliss of time is bliss of toil: 

No bliss but this, from sin and soil, 
Does God permit to grow. 


Judge Bleckley read the lines slowly and with an 
emphasis which added to their inherent worth. By 
order of the court they were spread on the minutes in 
honor of their author.—From a Georgia paper. 
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CURRENT TOPICS. 


E give in another column the full opinion of 

the United States Supreme Court in People ex 

rel. Williams v. Weaver, on the subject of taxation 
of National bank stock. The same court have just 
decided two other important National bank cases, 
both arising in Ohio. The first was Cummings v. 
Merchants’ National Bank of Toledo, an action to en- 
join the collection of an alleged excessive tax levied 
on the bank through an inequitable system of valua- 
tion. It was the custom of assessors to estimate 
real and ordinary personal property at about one- 
third of its true vale, and moneyed capital at six- 
tenths. The State board of equalization of bank 
shares increased the valuation of such shares to 
their full value. The court held: First. That the 
act of the Ohio Legislature creating a board for the 
equalization of bank shares is not in violation of the 
Constitution of that State; but, second. That the 
rule or principle of unequal valuation adopted by 
the local boards of assessment is unconstitutional 
and works manifest injustice to the owners of bank 
shares. Third, That when this rule or principle is 
applied toa large class of individuals or corpora- 
tions, equity may properly interfere to restrain this 
unconstitutional exercise of power. Fourth. That 
the appropriate mode of relief in such cases is, upon 
payment of that amount of the tax, which is equal 
to that assessed upon other property, to enjoin the 
collection of the illegal excess. Decree affirmed 
with costs. Opinion by Justice Miller, Chief Jus- 
tice Waite dissenting. The other case was Pelton 
v. Commercial National Bank of Cleveland, an action 
to enjoin the collection of a tax, arising upon simi- 
lar facts. The court held that although the State 
statutes provide for the valuation of all moneyed 
capital, for the purposes of taxation, at its true cash 
value, including National bank shares, yet the sys- 
tematic and intentional assessment of National bank 
shares at their full value, while all other moneyed 
capital is assessed far below its true value, is a vio- 
lation of the act of Congress prescribing the rule by 
which such shares shall be taxed, and that upon the 
payment or tender of the sum which the bank 
shares ought to pay under said rule, a court of 
equity will enjoin the State authorities from collect- 
ing the remainder. Decree affirmed with costs. 
Opinion by Justice Miller, Chief Justice Waite dis- 
senting. We are in receipt of the opinions in these 
cases, and shall publish one of them next week, and 
as soon as possible without detriment to other inter- 
ests, the opinions in the political cases mentioned 
last week, which are all long. It seems that the 
opinion of the court in the mandamus case of the 
two colored prisoners was pronounced by Mr. Jus- 
tice Strong, and that Mr. Justice Field delivered a 
separate opinion, in which Mr. Justice Clifford con- 
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curred, approving the result but not assenting to all 
the views of the court. The newspapers — some of 
them — are already pronouncing the prevailing opin- 
ions ‘‘ bitterly partisan,” without having read them. 
We believe they will generally commend themselves 
to the legal sense when separated from political 
bias. 


We learn from the New Jersey Law Journal that 
‘‘there is consternation in Minnesota among those 
who have foreclosed mortgages for the payment of 
an installment of principal or interest. It seems that 
the custom is to sell the whole land for the payment 
of one installment, subject to the remainder of the 
debt. It was formerly held, Watkins v. Hackett, 20 
Minn. 106, that such a sale had only the effect of 
passing the interest of the mortgagor at the date of 
the mortgage, the land being subject to the coequal 
lien of what are in effect separate and independent 
mortgages to secure the other installments. This 
being so it followed that the same land might be 
sold again to satisfy a second and third installment. 
Now in Fowler v. Johnson, January 3, 1880, it is held 
that the sale, to satisfy the first installment, ex- 
hausts the lien of the mortgage upon the land sold; 
the same land can be sold but once under the same 
mortgage. There is a right of redemption after 
sale and the result is that if a mortgagee has sold 
the land for a small sum to satisfy the annual inter- 
est, supposing he sold it subject to the principal of 
the mortgage, the mortgagor may redeem the whole 
land on payment of the interest and get it back free 
of the mortgage. <A writer in the Central Law Jour- 
nal, of Feb. 6, is so startled at this disastrous re- 
sult, that he doubts the soundness of this latter de- 
cision; but the doctrine of this case is well estab- 
lished in this State, and all difficulty is avoided by 
the simple device of providing, in case the land 
cannot be sold in parcels, the whole principal shall 
be paid with a rebate of interest.” In this State 
we avoid all difficulty on this subject by cutting off 
the equity of redemption by foreclosure, and as 
land can be sold but once, if the mortgage is not 
wholly due, and the land cannot be sold in parcels, 
the surplus is invested for the benefit of the mort- 
gagee, or more commonly he takes it with rebate of 
interest for the unexpired term. 


We have long known that the English judges, or 
at least some of them, disliked to be ‘‘ photo- 
graphed” by stenography. As many of their opin- 
ions are pronounced extemporaneously, and very 
few of them are felicitous rhetoricians — judging 
from even their written opinions — we do not much 


wonder at this dislike. If they all could speak like 
the late Judge Hogeboom, of this State— who, to 
reverse the judgment on Goldsmith, ‘talked like 
an angel, but wrote like poor Poll” — or could write 
opinions like that of Mr. Justice Bradley, in Baker 
v. Selden, ante, 168, they would not need to fear 
stenography nor typography. But there is one 
point in which court stenography leads to an abuse, 
and that is in the making up of cases on appeal. 
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The art greatly lengthens while it renders accurate 
the appeal books. The judges ought to insist on 
compliance with the rule excluding all testimony ex- 
cept such as points the exceptions. There is scarcely 
a case on appeal that might not thus be greatly 
compressed, Suffering from the abuse of which we 
speak, in the recent case of Kelly v. Byles, Lord 
Justice James is reported to have said that ‘‘ the 
court would strongly discourage the taking of short- 
hand writer’s notes of evidence. As a general rule 
the judge’s notes of the evidence ought to be suffi- 
cient for the purposes of the appeal.” And in Jn 
re Hallett the Master of the Rolls said that as a 
general rule, the Court of Appeal did not allow the 
costs of notes of the evidence in the court beléw. 


The unscrupulousness and rancor of political 
newspapers against judges of opposite political 
tenets is enough to disgust decent lawyers with 
politics. We had an experience of this sort of 
thing in our State a few years ago, when our highest 
court was grossly attacked and accused of the foul- 
est motives on account of a decision which nine- 
teen lawyers out of twenty then believed and still 
believe right. And now the New York Sun revamps 
an old and silly story about Mr. Justice Bradley, 
charging him with political corruption in the 
electoral commission. We should not have noticed 
the matter now but for the indorsement of this ac- 
cusation by a presumably respectable and influential 
newspaper of the learned judge’s native county, 
the Albany Argus. It is possible that the writer of 
the malignant article in which this ridiculous story 
is re-told is credulous enough to believe the stuff he 
writes; it is possible that some of the people who 
pay for and pin their faith on that sheet as a sort of 
political gospel, after they have painfully spelled 
out the libel in question may be stupid enough to 
believe it true. But if Mr. Justice Bradley’s char- 
acter were not as high above that of such political 
back-biters as the sky is above the earth, it would 
still be hard to make any sensible lawyer believe 
that he wrote an opinion in favor of admitting the 
electoral vote of Florida for the Democrats; that he 
took pains to go and tell the only two democratic 
members of the court, Justices Clifford and Field, 
that he had done so; that in the same evening he 
was bribed or persuaded by Senator Blaine to 
change his opinion; and that he accordingly re- 
wrote it and brought it into court the next morning 
at 11 o’clock, and read it as it now stands. This is 
too thin for anybody but the editor of a political 
newspaper of the opposite party from that of the 
man whom he 1s required to abuse. It is too much 
to ask any lawyer to believe it. As we once before 
took pleasure in denouncing similar wicked charges 
against our democratic judges, so we now take 
pleasure in doing the same for a Republican judge 
of great learning and of unblemished character. Mr. 
Justice Bradley is perfectly right in disdaining to 
resent these imputations; but it is the duty of legal 
journalists to express their abhorrence of such reck- 
less and malignant slanderers, even where their ac- 





cusations are so flimsy as to afford little danger of 
a lodgment in any honest, reasonable and unpreju- 
diced mind. . 


In answer to several inquiries we draw attention 
to a very recent decision of the General Term of the 
Supreme Court of the Third Department, concern- 
ing the jurisdiction of courts of Special Sessions to 
hear certain misdemeanors, such as petit larceny 
and assault and battery, under chapter 390 of Laws 
of 1879. This statute gave those courts ‘‘exclusive 
jurisdiction in the first instance ” to determine those 
cases, thus abolishing the prisoner’s right to be 
tried upon indictment and to give bail to answer in- 
dictment. This is the construction the General 
Term put on it, interpreting the words ‘‘ in the first 
instance ” by reference to a right of review. It was 
argued that the act is unconstitutional because de- 
nying the right of trial by jury, and decisions to 
that effect were cited. But this is answered by 
reference to the constitutional amendment of 1870, 
which declares that ‘‘courts of Special Sessions 
shall have such jurisdiction of the grade of misde- 
meanors as may be prescribed by law.” The court 
observed : 

‘“This section (26) was doubtless intended to 
qualify and limit section 2 of article 1 in its opera- 
tion, in order to meet and overcome the decisions 
of the courts made prior thereto, giving construc- 
tion to the latter section. It was intended to confer 
an authority upon the Legislature not before pos- 
sessed by that branch of the government. It gave 
authority to the Legislature to abridge the right of 
trial by a common-law jury of twelve men, in cer- 
tain cases, and this authority was exercised by the 
passage of the law of 1879. So section 2 of article 
1 must be read and construed in connection with 
section 26 of article 6; and when so considered the 
constitutional provisions under discussion will stand 
as follows: ‘The trial by jury in all cases in which 
it has been heretofore used shall remain inviolate 
forever,’ except that ‘courts of Special Sessions 
shall have such jurisdiction of offenses of the grade 
of misdemeanors as may be prescribed by law.’ ” 


The court cited with approval the decision of the 
General Term of the Fourth Department to the 
same effect upon a statute applicable only to Mon- 
roe county, in the case of People v. Rawson, 61 
Barb. 619; and they conclude: 

‘*Tt follows, therefore, that the magistrate acting 
as a court of Special Sessions in this case, correctly 
held that under the act of 1879 above cited, that 
court had exclusive jurisdiction of the offense 
charged against the defendant, and that he was 
bound to try it, and had no right to accept bail 
from the accused to answer an indictment by the 
grand jury. We are of the opinion that the decis- 
ion of the magistrate in this regard was entirely 
sound in law.” 

But the court reversed the conviction on the facts, 
holding that there was no proof of the larceny in 
question. The opinion was written by Bockes, J., 
Boardman, J., concurring on both grounds, and 
Learned, P. J., concurring in the result, but express- 
ing no opinion on the constitutional question. The 
case therefore can scarcely be regarded as a con- 
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trolling authority on the constitutional question, 
but People v. Rawson must be so considered. 


In the Senate the bill fixing the amount to be 
paid on an insurance policy at the amount written, 
in the absence of fraud or crime on the part of the 
assured, is now amended in committee of the whole 
by the addition of a provision that the insurer may 
rebuild, in like style and materials and of equal 
value, by electing so to do within thirty days after 
notice of loss. There is a great deal to be said 
against permitting an insurer to rebuild or replace. 
——Mr. Sessions proposes to legalize past acts of 
justices of the peace who have not filed bonds, and 
to give them sixty days in which to comply with 
the statute requiring the bond. 


In the Assembly, Mr. Duell proposes to appoint 
an unpaid commission to compile and revise the 
banking laws. Mr. Strait proposes to provide 
for the optional verification of pleadings in justices’ 
courts, as required by the Code, for the service of a 
copy of the complaint, and for the taking of judg- 
ment thereon in case of no verified answer nor of 
demurrer, as in the Supreme Court. Mr. Skin- 
ner proposes to amend section 435 of the Code of 
Procedure, providing for substituted service of sum- 
mons, by making it applicable to any court of 
record. Mr. Terry proposes to amend the stat- 
ute of summary proceedings for recovery of lands, 
by adding fo the cases in which they may be taken, 
those of a sale pursuant to a judgment in partition 
or a surrogate’s decree.—— Mr. Tuttle proposes to 
amend the general mechanics’ lien law by providing 
that the notice of lien shall not operate as an incum- 
brance, when filed by a contractor or sub-contractor, 
or his assignee, unless a written copy is served on 
the owner or his agent. Mr. Beach proposes to 
render sheriffs ineligible as deputy sheriffs for three 
years after the expiration of their office. 


———__>__———_ 


NOTES OF CASES. 


N Green v. Boston and Lowell Railroad Company, 
Massachusetts Supreme Court, January, 1880, 
the question was upon the intrinsic character and 
particular value of a family portrait. The plaintiff 
delivered to the defendant, a common carrier, for 
transportation, a quantity of household goods, in- 
cluding a rough board case containing an oil por- 
trait of the plaintiff's father. He received a ship- 
ping receipt, containing the following provision: 
“No responsibility will be admitted, under any cir- 
cumstances, to a greater amount upon any single 
article of freight than $200, unless upon notice of 
such amount and a special agreement therefor. 
Specie, drafts, bank bills, and other articles of great 
intrinsic or representative value, will only be taken 
upon a representation of their value, and by a 
special agreement assented to by the superintend- 
ent.” No notice of the contents of the case was 
ever given to the defendant, and the defendant had 
no knowledge of its contents until a claim was made 


for its loss, No representation of the contents of 
the case or of its value was given to the defendant, 
and no special agreement for its transportation was 
assented to by the superintendent. The portrait 
was not delivered, and in a suit for its value the 
plaintiff had judgment for $200. The court said: 
‘A portrait is not an article ‘of great intrinsic or 
representative value’ like specie, drafts or bank 
bills; and the judge, therefore, rightly refused to 
give the first ruling requested by the defendant. 
The general rule of damages in trover and in con- 
tract for not delivering goods undoubtedly is the 
fair market value of the goods. But this rule does 
not apply where the article sued for is not marketa- 
ble property. To instruct a jury that the measure 
of damages for the conversion or loss of a family 
portrait is its market value would be merely delu- 
sive. It cannot with any propriety be said to have 
any market value. The just rule of damages is the 
actual value to him who owns it, taking into ac- 
count its cost, the practicability and expense of 
replacing it, and such other considerations as in the 
particular case affect its value to the owner. Stick- 
ney v. Allen, 10 Gray, 352. The judge properly re- 
fused to give the ruling requested on this point. 
This being the rule of damages, the testimony of 
the plaintiff that he had no other portrait of his 
father would bear upon the question of its actual 
value and was competent.” 


In People v. Wong ah Ngow, California Supreme 
Court, 4 Pacific Coast L. J. 552, it was held that in 
that State it is error for a court to charge the jury 
that a presumption of guilt arises from an attempt 
to escape or evade justice. The prisoner was in- 
dicted for homicide, and it being shown that imme- 
diately after the commission of the offense he fled 
to a remote part of the State, the court charged 
that ‘‘ the flight of a person immediately after the 
commission of a crime, or after a crime is com- 
mitted with which he is charged, is a circumstance 
in establishing his guilt — not sufficient of itself to 
establish his guilt, but a circumstance which the 
jury may consider in determining the probabilities 
for or against him —the probability of his guilt or 
innocence. The weight to which that circumstance 
is entitled is a matter for the jury to determine in 
connection with all the facts.” Elsewhere the judge 
said flight was ‘‘strong presumptive evidence of 
guilt.” The court on appeal conceded the correct- 
ness of this doctrine, as laid down by Wharton, 
Roscoe, and others, but held that the charge was a 
violation of the constitutional provision of that 
State giving the jury the exclusive right to judge 
of the facts, and forbidding the court from charg- 
ing the jury on questions of fact. The court quote 
from People v. Walden, 51 Cal. 588: ‘‘The court be- 
low charged the jury that the possession by the de- 
fendant of the key unexplained, raises a reasonable 
presumption that he had it for the purposes shown 
by the evidence it could be used for; or, in other 
words, if you believe it would open the clerk’s 
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session by the defendant unexplained raises a rea- 
sonable presumption that he had it for the purpose 
of opening that door. In no view can this charge 
be sustained. If it be said that it was an attempt 
to charge in respect to a legal presumption, it was 
clearly error, since no such presumption would 
arise from the fact stated as a matter of law. If it 
was an attempt on the part of the court to instruct 
the jury that the existence of one fact, in view of 
the ordinary experience of mankind and connection 
of events, must be presumed from the existence of 
another, this was an inference with what, as we 
have shown, is the exclusive province of the jury. 
It was charging the jury ‘ with respect to matters 
of fact,’ and was a contravention of section 18, arti- 
cle 6, of the Constitution of the State.” 


In respect to crimes of burglary, larceny, and the 
like, committed with the complicity of the owner 
of the property, three recent cases come to our no- 
tice. In State v. Jansen, 22 Kans. 498, a detective 
having disclosed to the police the place of an in- 
tended burglary, the proprietor of the building, 
upon the direction of the police, left the rear door, 
ordinarily locked and barred, unfastened but closed, 
and in the night the defendant, with the detective, 
entered through that door, the defendant lifting the 
latch and opening the door, and was arrested by 
the police and the proprietor who were lying in 
wait. The court refused to instruct that this was 
not burglary, and left the question of the proprie- 
tor’s consent to the jury. Held, no error. In San- 
ders vy. State, Tennessee Supreme Court, the prose- 
cutor was informed that the defendants were com- 
ing to his smoke-house on a specified night to steal 
his meat, and he and others concealed themselves 
near by to watch; the smoke-house door was opened, 
and the house entered, when immediately the par- 
ties on watch closed in and arrested one of the de- 
fendants in the smoke-house, and afterward the 
other. It was claimed that what was done was by 
the consent of the prosecutor, in pursuance of a plot 
arranged between him and one Ellison. Held, that 
a charge that if the breaking of the house, or the 
removal of the meat, was the act of Ellison, and 
with the consent of the prosecutor, and the defend- 
ants only aided and abetted Ellison, they would not 
be guilty, but if the plan or plot was only to detect 
the crime, and not bring it about, the prisoners 
would be guilty, if, in fact, they feloniously broke 
and entered, or with a felonious intent, and without 
the owner’s consent removed any part of the meat, 
was not error. A man may direct a servant to ap- 
pear to encourage the design of the thieves, and to 
lead them on till the offense is complete, so long as 
he did not induce the original intent, but only 
provided for its discovery after it was formed. If 
aman is suspected of an intent to steal, and an- 
other, to try him, leaves property in his way, which 
he takes, he is guilty of larceny. But it would not 
be the case if the master had directed the servant 
to deliver the property to the thief, instead of di- 
recting him to furnish facilities for his arriving at 





the place where it was kept. In Speiden v. State, 
8 Tex. Ct. App. 156, certain bankers, suspecting an 
attempt by one S. to rob their bank, employed de- 
tectives, and authorized them to decoy him into the 
bank. Held, that the consent of the detectives to 
the entry of S. was the consent of their employers; 
wherefore, however guilty his intent, his conviction 
for burglary is not sustained by the evidence or war- 
ranted by the law. In the first case the last was 
distinguished on the ground that the breaking was 
done by the detectives, who afterward let the pris- 
oner in. On the like ground the cases of Regina y, 
Johnson, 41 Eng. C. L. 123, and Allen v. State, 40 
Ala, 344, are distinguished, and some expressions in 
State v. Newbigin, 25 Me. 500, are disapproved. All 
the cases rely on Kemp v. State, 11 Humph. 320, as 
an authority for the doctrine that the act must be 
done without the owner’s consent, 
—— 
LEGAL DEFINITIONS OF COMMON WORDS 


IL. 

N Higgins v. Rinker, 47 Tex. 402, ‘‘ peddler” is 
thus defined: ‘‘ A peddler is a person who is a 
foot-trader, according to the original signification 
of the appellation, but by custom it has come to be 
a person who travels from place to place, and car- 
ries about with him, on his back, or on horseback, 
or ina vehicle of some kind, articles of merchan- 

dise for sale where he goes.” 

In Adye v. Smith, 44 Conn. 60; S. C., 26 Am. 
Rep. 424, it is held that ‘‘ benevolent ” and ‘char- 
itable” are not synonymous. The court say: 
‘¢ While it is true that there is no charitable pur- 
pose which is not also a benevolent purpose, yet the 
converse is not equally true, for there may be a be- 
nevolent purpose which is not charitable, in the 
legal sense of the term.” 

As to ‘‘vessel:” a floating elevator has been held 
to be a ‘‘ vessel.” Floating Elevator, Hezekiah Bald- 
win, 8 Ben. 556. The court say: ‘‘The floating 
palaces of the North river and the Sound may be 
said to be hotels placed on a hull, and under some 
circumstances these steamers are used, stationary, 
for hotel purposes, at a particular place, but it was 
never supposed that they are not vessels. In Pendle- 
ton v. Franklin, 7 N. Y. 508, a theater was erected 
upon a hull, to be there used for theatrical exhibi- 
tions, and the whole was held to be a vessel.” 80 
of a floating dry-dock moored to the land. Tw 
Ceres, 21 A. L. J. 93, 94. But in Steamboat Hendrick 
Hudson, 3 Ben. 419, it was held that a steamboat 
which had been dismantled, and stripped of her 
boiler, engine and paddle-wheels, and fitted up and 
for some months used as a hotel, and while being 
towed to another place, got ashore, and was light- 
ened by another vessel, was not engaged in com- 
merce and navigation in such a sense as to be liable 
in rem in admiralty. The court said: ‘‘A floating 
house of religious worship, or a floating swimming 
bath, or a floating residence, could be towed, and 
in such a sense navigated, but such a structure 
would not be engaged in navigation in such a sense 
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as to be liable in rem in admiralty, for a service like 
the present one.” 

‘‘ Portion ” and ‘‘ part” are synonymous. Holly 
y. State, 54 Ala. 238. 

‘¢Sound and disposing mind and memory ”’ is de- 
fined in Den v. Johnson, 2 South. 454. ‘‘Sound” 
was there defined as “whole, unbroken, unimpaired, 
unshattered by disease or otherwise.” A ‘‘dispos- 
ing mind and memory ” was defined as ‘‘a mind and 
memory which have the capacity of recollecting, 
discerning, and feeling the relations, connections, 
and obligations of family and blood.” And both 
phrases together were said to ‘‘stand opposed not 
only to idiocy and lunacy, but to all derangement 
of mind, occasioned by melancholy, grief, sorrow, 
misfortune, sickness, or disease.”” More modern de- 
cisions have added to these definitions, the capacity 
of recollecting and understanding the situation and 
character of the testator’s estate. 

The Virginia statute provides that a ‘‘ scroll” is 
equivalent to a ‘“‘seal.” In Lewis’ Ha'rs v. Overby’s 
Adm’r, 28 Gratt. 627, it was held that the word 
‘‘seal,” appended to a signature, was equivalent to 
a scroll. 

“ Assessment” does not include ‘‘taxes.”  Ste- 
phani v. Catholic Bishop of Chicago, 2 Bradw. 249. 

In Grant v. Dabney, 19 Kans. 388; 8. C., 27 Am. 
Rep. 125, it was held that a physician’s services and 
medicines are not covered by an engagement to pay 
for all a family might want for their ‘‘ support.” 
The court say: ‘‘The word ‘support’ is generally 
used to mean articles for the sustenance of the 
family, as food,” etc. This is drawing a fine dis- 
tinction. 

‘‘Hogs” are ‘‘ cattle” within a guaranty of drafts 
against shipments of cattle. Decatur Bank v. St. 
Iouis Bank, 21 Wall. 294. The court say: ‘‘Is the 
word ‘cattle’ in this connection to be confined to 
neat cattle alone, that is, cattle of the bovine genus? 
It is often so applied, but it is ‘also a collective name 
for domestic quadrupeds generally, including not 
only the bovine tribe, but horses, asses, mules, 
sheep, goats, and swine.’ Worcester’s Dict., cattle. 
In its limited sense it is used to designate the differ- 
ent varieties of horned animals, but it is also fre- 
quently used with a broader signification as embrac- 
ing animals in general which serve as food for man. 
In England, even in a criminal case, where there is 
a greater strictness of construction than in a civil 
controversy, pigs were held to be included within 
the words ‘any cattle.’ Rex v. Chapple, Russ. & 
Ryan’s C.C. 77. And in other cases in that country 
involving life and liberty the word has been con- 
strued so as to embrace animals not used for food. 
Rex v. Whitney, Mood. ©. C. 3; Paty’s case, 2 W. 
Bl. 721; Rex v. Mott, 2 East’s Pl. C. 1074-6.” A pig 
four or five months old is a hog. Lavender v. State, 
60 Ala. 60. Whether a dead hog is an ‘‘ animal,” 
was debated, but not decided, in Reed v. State, 16 
Fla. 564; 19 A. L. J. 868. 

“Corn” is defined in Sullins v. State, 58 Ala, 474, 
This was an indictment for stealing part of an ‘‘ out- 
standing crop of corn,” the prisoner having pulled 
a few roasting ears from the standing stalks. The 





court said: ‘‘‘ Corn,’ here, whatever it may else- 
where signify, or whatever it may have signified 
elsewhere, does not mean a cereal, or wheat, or bar- 
ley, or oats, or mere grain. It means that which is 
termed Indian maize, and is and has been the prin- 
cipal breadstuff here.” As to ‘‘ outstanding,” the 
court said, it means ‘‘a crop in the field, not gath- 
ered thence and housed, without regard to its state. 
It is an outstanding crop from the day it commences 
to grow until it is finally gathered from the ground 
on which it is planted, and taken away.” 

‘‘ Children ” sometimes means one ‘‘ child.” Thus, 
in Rountree v. Dennard, 59 Ga. 629; 8. C., 27 Am. 
Rep. 401, it was held under the statute providing 
for a homestead for ‘‘each head of a family or 
guardian of a family of minor children,” that one 
child would fill the bill. 

As to ‘‘counterfeit,” learned judges differ. In 
Queen v. Hermann, L. R., 4 Q. B. D. 284, the ques- 
tion was whether a genuine sovereign, fraudulently 
filed at the edges, so as to remove the milling and 
reduce the weight one twenty-fourth, and then 
newly milled, was a counterfeit coin. The court, 
three judges to two, held that it was counterfeit. 

It seems that the birth of a child is not a “‘per- 
sonal transaction” between him and his mother, so 
as to exclude her from testifying to the time. Will 
of Paige, 6 A. L. J. 126. An inevitable occurrence 
can hardly be a ‘‘ transaction.” 

In a statute punishing carnal knowledge or 
‘¢ abuse” of a child under ten, the word ‘‘ abuse” 
applies only to injuries to the genital organs, and 
does not include mere forcible or wrongful ill-usage; 
Dawkins v. State, 58 Ala. 376; 8. C., 29 Am. Rep. 
754. 

A statute authorized any carrier to ‘‘ expose ” for 
sale goods, etc., intrusted to him for carriage, for 
his unpaid charges. This was held not to authorize 
the sale of trunks locked and unopened, without 
exposing their contents. The court said: ‘‘The 
fair meaning of ‘expose’ in this statute obviously 
is ‘to exhibit,’ ‘to bring into view,’ ‘display,’ to 
‘point out or show to the bystanders.’ Selling the 
trunks with the goods locked up in them, and de- 
scribing the contents as unknown, withholds from 
the bidders all knowledge of the character or value 
of the contents, and clearly was not within the 
meaning of the law which directs the manner of 
sale.” 

‘¢Print” ana “writing” are sometimes synony- 
mous. Thus, in Henshaw v. Foster, 9 Pick. 312, it 
was held that printed ballots are a compliance with 
the constitutional requirement that representatives 
shall be chosen by ‘‘ written votes.” 

There is some discrepancy as to what constitutes 
a ‘‘firearm.” A pistol so dilapidated that it can- 
not be discharged by the trigger is within the stat- 
ute against carrying concealed weapons; Atwood v. 
State, 58 Ala. 508; but not so if it is so out of order 
that it cannot be discharged by a cap on the tube. 
Evins v. State, 46 id. 88; see, also. note, 25 Am. 
Rep. 563. 

A Sunday school is not ‘‘ divine worship.” Gass’ 
appeal, 73 Penn. St. 39; 8S. C., 13 Am. Rep. 726, 
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This was the case of a building erected for ‘‘ divine 
worship ” by two congregations of different sects, at 
a time when Sunday schools were not in vogue in 
the neighborhood. One congregation had the other 
enjoined from holding Sunday school in it. The 
court said: ‘There are reasons, also, why a cham- 
ber or audience room, dedicated to public congre- 
gational worship, should not be thrown open to 
thoughtless, giddy, sometimes vicious youths, to 
deface and soil it.” 

Ice is a “valuable article.” State v. Pottmeyer, 33 
Ind. 402; 8. C., 5 Am. Rep. 224. 

To pick and market one’s water melons, which 
otherwise would spoil, is a ‘‘ necessity,” within the 
statute against laboron Sunday. Wilkinson v. State, 
59 Ind, 416; S. C., 26 Am. Rep. 84. But the same 
is not true of the hoeing of a few hills of corn by 
a poor shoemaker in his door-yard, early on Sunday 
morning; Commonwealth v. Josselyn, 97 Mass. 411; 
nor of the gathering of sea-weed, late on Sunday 
night, when otherwise it would be washed away. 
Commonwealth v. Sampson, id. 407. 

A pitchfork is certainly a ‘‘sharp, dangerous 
weapon,” but a blow with the handle of one is not 
an assault with a sharp, dangerous weapon.” il- 
kins v. People, 69 N. Y.101; 8. C., 25 Am. Rep. 
143. The court say: “It is no more an assault with a 
‘sharp, dangerous weapon,’ than would be an at- 
tempt to discharge a loaded gun, the touch-hole of 
which was plugged, be an offense under the English 
statute making it criminal to attempt to discharge 
a loaded gun at another. Rex v. Harris, 5 OC. & P. 
159.” 

A “bicycle ” is a ‘‘ carriage ;” Taylor v. Goodwin, 
4 Q. B. Div. 228; but a two-wheeled carriage, used 
for carrying goods and also for persons to ride in, 
is not a ‘‘cart.” Danby v. Hunter, Q. B. Div., Nov. 
28, 1879. 

In the very recent English case of Warren v. Phil- 
lips, it was debated, but not decided, whether bak- 
ing powder is an ‘‘article of food.” 

“Sabbath,” in a statute against hunting on the 
Sabbath, was held to mean ‘ Sunday,” in State v. 
Drake, 64 N. C. 589. The court said: ‘‘ The words 
are not strictly synonymous; the one signifying Sat- 
urday, the seventh day of the week, the Jewish 
Sabbath; the other the first day of the week, com- 
monly called the Lord’s day. But by common 
usage, the terms are used indiscriminately to denote 
the Christian Sabbath, to wit, Sunday.” 

‘* Gaming table” is defined in Toney v. State, 61 
Ala. 1, as any table kept and used for gaming, al- 
though without any peculiar devices or appliances, 
and although not necessarily used for any particular 

e. 
‘*Sand-packing” is defined in Daniel v. State, 61 
Ala. 4. The court say: ‘* We have hesitated over 
the question whether the expression ‘sand-packing’ 
is not of a technical character, and as such not gen- 
erally known in popular use. But considering how 
generally the people of this State are concerned in 
the raising of cotton, and in preparing it for market 
and in the sale and purchase of it— we think the 
meaning of ‘sand-packing ’ has become so generally 





understood that we cannot say the indictment is 
bad for ambiguity. It would have been better to 
have alleged that the fraudulent packing of the 
cotton was done by intermixing or putting sand 
with the cotton in the bale, with the intent,” etc, 
This trick seems almost as reprehensible as the 
yankee trick of putting stones in hay. 

In Ivey v. State, 61 Ala. 58, under a statute pro- 
hibiting the use of abusive, vulgar, or insulting 
language in the dwelling of another, or upon the 
curtilage thereof, or upon the public highway near 
such premises, in the presence of any member of 
his family, or in the presence of any female (mean- 
ing woman, probably), it was held that ‘curti- 
lage” included a yard, garden, or field, near to and 
used in connection with a dwelling, although not 
inclosed. ‘‘It is the propinquity to the dwelling, 
and the use in connection with it for family pur- 
poses, which the statute regards, and not the fact 
of its inclosure.” 

‘*Greenbacks” is slang. Wesley v. State, 61 Ala, 
282. The court say: ‘‘ ‘Greenbacks’ is but a nick- 
name, originally, or slang word, derived from the 
color of the engraving on the backs of the currency 
so denominated, and not either the legal designa- 
tion, or a proper description of the things alleged 
to have been feloniously taken. The fact that the 
word has, from its conveniency, come into common 
use, does not make it by itself, without connection 
with something else indicating the notes called by 
that name, a proper denomination for them in an 
indictment.” 

A bayou, emptying into the Red river, is a “ tribu- 
tary ” of the Mississippi, within the meaning of an 
insurance policy. Miller v. Insurance Co., 12 W. Va 
116; 8. C., 29 Am. Rep. 452. 

In Metropolitan Dist. Ry. Co. v. Cosh, English 
Court of Appeal, February 4, 1880, it was held that 
a railway company which had constructed a tunnel 
by arching over a cutting and placing soil on the 
arch could not sell the surface over the tunnel as 
‘*surplus land.” 

‘* Another” does not mean the same. So, held, 
that a bond of an officer holding for a definite term, 
and until ‘‘another” is appointed, is not in force 
after his reappointment. Citizens’ Loan Association 
of Newark v. Nugent, 11 Vroom, 215; S. C., 29 Am. 
Rep. 230. 

‘* White man ” does not mean negro. 
rymann, ante, 194. 

‘* Vacancy” means a state of emptiness, without 
regard to the question whether the emptiness has 
always existed; ante, 181. 

——— 
ATTORNEY NOT LIABLE TO STRANGER FOR 
PROFESSIONAL NEGLIGENCE. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


U. S. v. Bar- 


NATIONAL SAVINGS BANK OF THE District oF CoL- 
UMBIA, plaintiff in error, v. WARD. 


C, who wished to borrow money on real estate, employed 
W., an attorney, to examine and certify to the re- 
corded titleof such estate. W. did examine and certi- 
fied that the title of C was good and the property unin- 
cumbered. Plaintiff, relying on this certificate, loaned 
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C money upon a mortgage on the estate. There was on 
the records a deed of C conveying to another the estate, 
but W. overlooked this. Held, that W. was not liable 
to the plaintiff for loss by reason of the defect in the 
title. 

While an attorney employed professionally is liable to the 
one employing him for the exercise of reasonable care 
and skill in the performance of theduties he under 
takes, he is not liable to one between whom and him- 
self the relation of client and attorney does not exist. 


HE opinion states the case. 

CLIFFORD, J. Attorneys employed by the pur- 
chasers of real property to investigate the title of the 
grantor prior to the purchase impliedly contract to ex- 
ercise reasonable care and skill in the performance of 
the undertaking, and if they are negligent or fail to 
exercise such reasonable care and skill in the discharge 
of the stipulated service, they are responsible to their 
empluyers for the loss occasioned by such neglect or 
want of care and skill. Addison on Cont. (6th ed.) 
400. 
Like care and skill are also required of attorneys 
when employed to investigate titles to real estate to 
ascertain whether it isa safe or sufficient security for 
a loan of money, the rule being that if the attorney is 
negligent or fails to exercise reasonable care and skill 
in the performance of the service, and a loss results to 
his employers from such neglect or want of care and 
skill, he shall be responsible to them for the conse- 
quences of such loss. Addison on Torts (Wood's ed.), 
615. 

Pursuant to that rule of law the plaintiffs sued the 
defendant and alleged as the cause of action that they 
retained and employed him to examine and ascertain 
the title of the possessor of the premises described in 
the declaration, and to report to them the nature and 
extent of his title to the same, and they allege that he, 
the defendant, accepted the employment and reported 
to them that the title of the possessor of the premises 
was good and unincumbered. 

Their theory as alleged in the declaration is that 
they procured that report with the view to the making 
of a loan, and they allege that upon the faith and 
credit of it they loaned the sum of $3,500 to the pre- 
tended owner of the premises, and accepted as security 
for the same a trust deed of the property, whereas the 
borrower of the money was insolvent and had no title 
whatever to the premises, as fully and explicitly ap- 
pears by a prior deed of conveyance duly recorded. 

Process was duly served and the defendant appeared 
and pleaded the general issue, which was duly joined 
by the plaintiffs. Continuance followed, and at the 


opening of the next term the parties went to trial, and- 


the verdict and judgment were in favor of the defend- 
ant. Exceptions were filed by the plaintiffs, and they 
sued out the present writ of error. 

Six errors are assigned in this court, of which three 
will be separately examined. They are as follows: 
(1) That the court erred in ruling that some privity of 
contract, arising from an actual employment of the 
defendant by the plaintiffs, is necessary to enable the 
latter to maintain the action. (2) That the court 
erred in holding that the evidence introduced did not 
establish such a privity of contract between the par- 
ties as entitled the plaintiffs to recover. (3) That the 
court erred in instructing the jury that upon the whole 
evidence the verdict should be for the defendant. 

Evidence was introduced by the plaintiffs tending to 
prove that the defendant is an attorney-at-law, doing 
business in the city, and that he held himself out to 
the public as a person skilled in the examination of 
titles to real estate situated in the district. That the 
claimant of the lot described in the transcript em- 
ployed the defendant, in his professional character, to 
examine his title to that lot and to report to him the 
Condition of the same, and that the defendant, pursu- 





ant to that employment, reported to his employer that 
his title to the lot is good and that the property is un- 
incumbered, the report being signed by the defendant 
and his son. 

It is not pretended by the plaintiffs that they ever 
employed the defendant to examine the title to the 
lot, and it appears that the report was made at the sole 
request of the claimant of the lot, without any knowl- 
edge on the part of the defendant as tothe purpose 
for which it was obtained, All that is conceded by 
the plaintiffs, but they gave evidence to show that the 
claimant of the lot presented the certificate to certain 
brokers and employed them to negotiate a loan upon 
the property in his favor for $3,500, on the faith of that 
certificate. Detailed statement is given in the tran- 
script of the steps taken by the brokers to obtain the 
required loan, the substance of which is that they re- 
quired the party to give a negotiable note for the 
amount, payable in one year, with ten per cent inter- 
est, and that he and his wife should execute a trust 
deed of the lot to them as trustees, to secure the pay- 
ment of the note when due. 

Preliminaries being arranged the brokers applied to 
the plaintiffs for the loan and obtained the same, 
giving the note and deed of trust with the certificate 
as security for the payment. Before accepting the 
papers the plaintiffs, through their agent, required the 
brokers to sign the name of the borrower tothe formal 
application for the loan, as exhibited in the transcript, 
and that the certificate as to the title should be con- 
tinued to the date of the transaction. 

Throughout, the negotiation for the loan was con- 
ducted entirely by the brokers with the plaintiffs, and 
it was the borrower who procured the second certifi- 
cate from the defendant, the evidence showing that the 
defendant never came in contact either with the 
plaintiffs or the brokers. 

Payment of the note was not made at maturity, and 
when it was attempted to sell the premises under the 
trust deed, it was discovered that the certificates were 
untrue, and that the grantors, on the thirteenth of 
March previous, had conveyed the premises in fee 
simple by deed duly executed and recorded. 

Attorneys-at-law are officers of the court, admitted 
as such by its order, but it is a mistake to suppose that 
they are officers of the United States, as they are 
neither elected or appointed in the manner prescribed 
by the Constitution for the election or appointment of 
such officers. Ex parte Garland, 4 Wall. 333, 378. 

When a person adopts the legal profession and as- 
sumes to exercise its duties in behalf of another for 
hire, he must be understood as promising to employ a 
reasonable degree of care and skill in the performance 
of such duties, and if injury results to the client from 
a want of such a degree of reasonable care and skill, 
the attorney may be held to respond in damages to the 
extent of the injury sustained. Proof of employment 
and the want of reasonable care and skill are prere- 
quisites to the maintenance of the action, but it must 
not be understood that an attorney is liable for every 
mistake that may occur in practice, or that he may be 
held responsible to his client for every error of judg- 
ment in the conduct of his client’s cause. Instead of 
that the rule is, that if he acts with a proper degree of 
skilland with reasonable care, and tothe best of his 
knowledge, he will not be held responsible. Bowman 
v. Tallman, 27 How. Pr. 212, 274. 

If he fails in any of these respects he may, and 
sometimes does not only forfeit all claim for compen- 
sation but may also render himself liable to his client 
for any damage he may sustain from such neglect. 
Such liabilities frequently arise, and an attorney may 
also be liable to his client for the consequences of his 
want of reasonable care or skill in matters not in 
litigation. Business men not infrequently seek legal 
advice in making or receiving conveyances of real 
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property, and it is well settled that an attorney may 
be liable to his client for negligence or want of reason- 
able care and skill in examining titles in such cases, 
whether the error occurs in respect to the title of 
property purchased or in the covenants in the instru- 
ment of conveyance, where the property is sold. 

Where the relation of attorney and client exists 
there is seldom any serious difficulty in determining 
whether the client has or has not a cause of action, or 
its nature and extent if one exists. Criterions of 
standard character are established in legal decisions 
by which every such controversy may be determined, 
but in the case before the court the defendant was 
never retained or employed by the plaintiffs, nor did 
they ever pay him any thing for making the certifi- 
cates, nor did he ever perform any service at their re- 
quest or in their behalf. 

Neither fraud nor collusion is alleged or proved, and 
it is conceded that the certificates were made by the 
defendant at the request of the applicant for the loan, 
without any knowledge on the part of the defendant 
what use was to be made of the same or towhom they 
were to be presented. None of those matters are con- 
troverted, but the plaintiffs contend that an attorney 
in such acase is liable to the immediate sufferer for 
negligence in the examination of such a title, although 
he, the sufferer, did not employ the defendant, and the 
case shows that the service was performed fora third 
person without any knowledge that the certificate was 
to be used to procure a loan from the injured party. 

Persons acting professionally in legal formalities, 
negotiations or proceedings by the warrant or author- 
ity of their clients, may be regarded as attorneys-at- 
law within the meaning of that designation as used in 
this country, and all such, when they undertake to 
conduct legal controversies or transactions, profess 
themselves to be reasonably well acquainted with the 
law and the rules and practice of the courts, and they 
are bound to exercise in such proceedings a reasonable 
degree of care, prudence, diligence and skill. Authori- 
ties everywhere support that proposition, but attor- 
neys do not profess to know all the law or to be incapa- 
ble of error or mistake in applying it to the facts of 
every case, as even the most skillful of the profession 
would hardly be able to come up to that standard. 
Unless the client is injured by the deficiencies of his 
attorney he cannot maintain any action for damages, 
but if he is injured the true rule is that the attorney 
is liable for the want of such skill, care and diligence, 
as men of the legal profession commonly possess and 
exercise in such matters of professional employ- 
ment. 

Both parties concur in these suggestions, but the de- 
fendant insists that in order that such a liability may 
arise there must be some privity of contract between 
the parties to enable the plaintiffs to maintain the ac- 
tion; that inasmuch as the defendant was never 
retained or employed by the plaintiffs, and never 
rendered any service at their request or in their behalf, 
he cannot be held liable to them for any negligence or 
want of reasonable care, skill or diligence, in giving to 
athird party the certificates in question. 

Beyond all doubt the general rule is that the obliga- 
tion of the attorney is to his client and not to a third 
party, and unless there is something in the circum- 
stances of this case to take it out of that general rule, 
it seems clear that the proposition of the defendant 
must be sustained. Shearm. & Redf. on Neg., § 215. 
Conclusive support to that rule is found in several cases 
of high authority. Fish v. Kelly, 17 C. B.(N. 8S.) 194. 

Argument to show that the direct question was in- 
volved in that case was unnecessary, as the affirmative 
of the proposition sufficiently appears in the head-note, 
which is as follows: That an attorney is not liable to 
an action for negligence, at the suit of one between 
whom and himself the relation of attorney and client 





does not exist, for giving, in answer to a casual in- 
quiry, erroneous information as to the contents of the 
d 


Although the inquiry was addressed directly to the 
defendant and the case shows that the answer was 
given to the person making it, the court held, Erle, C. 
J., giving the opinion, that there was no relation be- 
tween the parties from which any contract could be 
implied, nor any relation between the parties from 
which any duty could arise. Mention is then made of 
the fact that the defendant was the solicitor of the 
trustees of a certain estate, and that the plaintiff was 
a workman in the employ of the trustees, from which 
the court deduced the conclusion that the parties did 
not stand in such a relation to each other as to make 
it any part of the duty of the defendant to give the 
plaintiff any professional advice. His answer was en- 
tirely erroneous, but the court decided that he could 
not be held responsible, unless it could be shown that 
at the time he made it he knew it to be false. 

Sufficient appears even in that case alone to show 
that the ruling of the subordinate court is correct, but 
it is a mistake to suppose that the proposition is with- 
out other support than what is derived from the 
reasons there assigned for the conclusion. Prior to 
that the same question was decided by the highest 
court of the same country in the same way. Applica- 
tion to an insurance company was made by a certain 
party for a loan of money, which the company agreed 
to make if the party would insure his life and assign 
to them the policy, and give sureties for the payment 
of interest on the loan. It appears that the plaintiffs 
became sureties for the applicant, and that the de- 
fendant, a law agent, employed by the principal who 
applied for the loan, drew up the papers in the trans- 
action, among which was one intended for the security 
of the sureties, which proved to be incomplete. Loss 
was sustained by the sureties and they brought suit 
against the law agent, charging that the loss was occa- 
sioned by his negligence and want of skill and other 
fault. Appearance was entered by the defendant and 
he denied the alleged employment. Judgment was 
rendered for the plaintiffs in the lower court and the 
defendant appealed to the House of Lords, where the 
appeal was argued by very able counsel. Opinions 
seriatim were delivered by the Law Lords. In sub- 
stance and effect Lord Campbell said that he never 
had any doubt of the unsoundness of the proposition 
that would maintain the action in such a case, and 
added that there must be a privity of contract between 
the parties, which was not proved in that case. 

No attempt was made by the appellee to controvert 
that proposition, but his counsel contended that the 
law of Scotland was different; that by the law of the 
latter country a law agent, in respect of damage oc- 
casioned by his neglects, is responsible to those who 
suffer by his default, although there may not have sub- 
sisted the relation of principal and agent between 
them. It was Lord Cranworth who responded to that 
proposition, and in the course of his judgment he 
commented upon all the authorities cited in support 
of the same, and showed that they failed to estab- 
lish it. 

Emphatic concurrence in the conclusion announced 
by the chancellor was expressed by Lord Wensleydale, 
tothe effect following: That ‘the only who, by him- 
self or another as his agent, employs the attorney to 
do the particular act in which the alleged neglect has 
taken place can sue him for that neglect, and that that 
employment must be affirmed in the declaration of the 
suit in distinct terms.” 

By the law of England the right of action depends 
entirely upon the question between whom the relation 
of principal and agent, client and attorney subsists. 
Nothing more decisive of the question need be sought; 
and we have the authority of that great magistrate to 
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say that it is impossible to support, by a single case, in 
that courtry, so extraordinary a proposition as that 
persons who were not, by themselves or their agents, 
employers of law agents to do an act, could have 
remedy against such agents for the negligent perform- 
ance of it. 

Speaking to the same point Lord Chelmsford said, it 
is clear that this general proposition, abstracted from 
the facts of the case, cannot be maintained to its full 
extent, as it would apply to cases where there is no 
privity of contract between the parties, when it is 
conceded that no liability would arise. Roberts v. 
Fleming, 4 Macq. H. of L. Cas. 167, 209. 

Analogous cases involving the same principle are 
quite numerous, a few of which only will be noticed. 
They show to a demonstration that it is not every one 
who suffers a loss from the negligence of another that 
can maintain a suit on such grounds. On the con- 
trary, the limit of the doctrine relating to actionable 
negligence, says Beasley, C. J., is that the person occa- 
sioning the loss must owe a duty, arising from con- 
tract or otherwise, to the person sustaining such loss. 
Such a restriction on the right to sue for the want of 
care in the exercise of employments or the transac- 
tion of business is plainly necessary, to restrain the 
remedy from being pushed to an impracticable ex- 
treme. There would be no bounds to actions and 
litigious intricacies if the ill effects of the negligence 
of men may be followed down the chain of results to 
the final effect. Kahl v. Love, 37 N. J. L. 5, 8. 

Injury was received by the driver of a mail-coach, 
which broke down from defects in its construction. 
He brought suit against the constructor of the coach 
who sold the same to the owner of the line in whose 
employment the plaintiff was engaged when the acci- 
dent happened. Held, by the whole court, that the ac- 
tion would not lie, as theré is no privity of contract 
between the parties. Unless we confine the operation 
of such contracts as this to the parties who entered 
into them, said Lord Abinger, the most absurd conse- 
quences, to which no limit can be seen, will ensue; 
and Baron Alderson remarked, if we hold that the 
plaintiff can sue in such acase there is no point at 
which such actions will stop. The only safe rule is to 
confine the right to recover to those who enter into 
the contract; if we go one step beyond that there is 
no reason Why we should not go fifty. Winterbottom 
v. Wright, 10 Mees. & Wels. 109, 115. 

Cases where fraud and collusion are alleged and 
proved constitute exceptions to that rule, and Parke, 
B., very properly admits, in the following case, that 
other exceptions to it exist which are as sound in 
principle as the judgments which establish the rule. 
Longmeid v. Holliday, 6 W. H. & G. 761-767. 

Examples of the kind are given in that case, two of 
which deserve to be noticed, as they have been urged 
in argument to disprove the rule, but they cannot 
have any such effect, for the plain reason that they 
stand in many respects upon a different footing. 
These cases, say the court in that opinion, occur where 
there has been a wrong done to the person, for which 
he would have aright of action, though no such con- 
tract had been made, and the court gives as an illus- 
tration the patient injured by improper medicines 
prepared by an apothecary, or one unskillfully treated 
by a surgeon, where both would be liable to the in- 
jured party even if the father or friend of the patient 
contracted with the wrong-doer. Reported cases of 
the kind are cited by the plaintiffs, but it is obvious 
that they have no proper application to the case before 
the court. Pippin v. Sheppard, 11 Price, 400; Glad- 
well v. Steggall, 5 Bing. (N. C.) 733; George v. Skiving- 
ton, L. R., 5 Exch. 1; Railway v. Derby, 14 How. 484. 

Many judicial decisions in this country besides 
those cited also adopt the same rule and fully recog- 
nize the same class of exceptions, 





Pharmacists or apothecaries who compound or sell 
medicines, if they carelessly label a poison as a harm- 
less medicine and send it so labeled into the market, 
are liable to all persons who, without fault on their 
part, are injured by using it as such medicine, in con- 
sequence of the false label; the rule being that the 
liability in such a case arises not out of any contract 
or direct privity between the wrong-doer and the per- 
son injured, but out of the duty which the law imposes 
on him to avoid acts in their nature dangerous to the 
lives of others. He is liable, therefore, though the 
poisonous drug with the label may have passed through 
many intermediate sales before it reached the hands of 
the person injured. Thomas v. Winchester, 2 Seld. 
397, 410. 

Such an act of negligence being imminently danger- 
ous to the lives of others, the wrong-doer is liable to 
the injured party, whether there be any contract be- 
tween them or not. Where the wrongful act is not 
immediately dangerous to the lives of others, the 
negligent party, unless he be a public agent in the per- 
furmance of some duty, is in general liable only te the 
party with whom he contracted, and on the ground 
that negligence is a breach of the contract. Collis v. 
Selden, L. R., 3 C. P. 496. 

Builders of a public work are answerable only to 
their employers for any want of reasonable care and 
skill in executing their contract, and they are not 
liable to third persons for accidents or injuries which 
may happen to them from imperfections of the struct- 
ure after the same is completed and.has been accepted 
by the employers. Albany v. Cunliff, 2 Comst. 165, 
174. 

Misfortune to third persons not parties to the con- 
tract would not bea natural and necessary consequence 
of the builders’ negligence, and such negligence is not 
an act imminently dangerous to human life. Loop v. 
Litchfield, 42 N. Y. 351-358. 

So where the manufacturer of a steam-boiler sold it 
to a paper company, it was held that the seller was 
only liable to the purchaser for defective materials or 
for want of care and skill in its construction, and if 
after delivery to and acceptance by the purchaser, and 
while in use by him, an explosion occurs in consequence 
of such defective construction, to the injury of third 
persons, the latter will have no cause of action against 
the manufacturer. Losee v. Clute, 51 id. 494, 496. 

Exactly the same rule prevails in the State of Penn- 
sylvania, independent of any statutory regulation 
upon the subject, the Supreme Court of the State 
holding that the liability of the recorder in such a case 
is to the party who asks and pays for the certificate, 
and not to his assigns or alienee. Houseman v. Build- 
ing & Loan Association, 81 Penn. St. 256, 262. 

Satisfactory prof is exhibited that the defendant 
was duly employed by the pretended owner of the lot 
to examine his title to the same, and it is conceded 
that he did so, or that his son made the search for him, 
and that he made and signed the certificates in ques- 
tion, and that he was paid for his services by his em- 
ployer; nor is it questioned that the title was defective 
ag alleged. Concede that and it follows as an implica- 
tion of law that the defendant assumed to possess the 
requisite knowledge and experience to perform the 
stipulated service, and that he contracted with his 
employer that he would use reasonable care and skill 
in the performance of the duties. For a failure in 
either of these respects, if it resulted in damage to his 
employer, he, the employer, is entitled to recover 
compensation. Chase v. Heaney, 70 III, 268. 

Decisions of the courts of the highest authority 
support that proposition, but the difficulty in the way 
of the plaintiffs is that they never employed the de- 
fendant to search the records, examine the titles or 
make the report, and it clearly appears that he never 
performed any such service at their request or in their 
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behalf, and that they never paid him any thing for the 
service he did perform in respect to that transaction ; 
nor is there any evidence tending to show any privity 
of contract between them and the defendant, within 
the meaning of the law, as expounded by the decisions 
of the court. 

Every imputation of fraud is disclaimed, and it is 
clear that the transaction is not one immediately 
dangerous to the lives of others. Where there is fraud 
or collusion the party will be held liable, even though 
there is no privity of contract, but where there is 
neither fraud nor collusion nor privity of contract the 
party will not be held liable, unless the act is one im- 
minently dangerous to the lives of others, or is an act 
performed in pursuance of some legal duty. Lang- 
ridge v. Levy, 2 Mees. & Wels. 519, 530. 

We agree, said Lord Denman, C. J., and affirm the 
judgment, on the ground stated by Parke, B., that as 
there is fraud and damage the result of that fraud, not 
from an act remote and consequential, but one con- 
templated by the defendant at the time as one of the 
results, the party guilty of the fraud is responsible to 
the party injured. Langridge v. Levy, 4 Mees. & Wels. 





Abstracts of titles and certificates of the same are 


frequently if not usually made by recorders, protho- 
notaries or clerks, and in some States their liability is 
prescribed and regulated by statute. Sess. Laws 
(Penn.), 1872, 1,040. 

By that act those officers are declared liable for all 
loss or damage which may happen by reason of any 
false or erroneous certificate of search, not only to the 
person or persons to, for or upon whose order the said 
certificate of search is made or given, but also to any 
person or persons claiming title through, from or 
under such person or persons, or who may suffer loss 
by reason of the making or giving of any such false or 
erroneous certificate. But it is unnecessary to enter 
into any discussion of such regulations, as it is clear 
that there are none such in this district which can 
have any application in this case. 

Testimony was introduced at the trial tending to 
show that there is a local usage in the district that the 
attorney examining the title of such an applicant for 
a loan shall be considered as also acting for the lender 
of the money, and complaint is made that the court 
below did not submit that evidence to the jury, with 
proper instructions. Evidence of usage is not admissi- 
ble to contradict or vary what is clear and unambiguous, 
or to restrict or enlarge what requires no explanation. 
Omissions may be supplied in some cases by such 
proof, but it cannot prevail over or nullify the express 
provisions of the contract. So, where there is no con- 
tract, proof of usage will not make one, and it can 
only be admitted to interpret the meaning of the 
language employed by the parties, where the mean- 
ing is equivocal or obscure. Thompson v. Riggs, 5 
Wall. 663, 679. 

Suffice it to say these parties never met and there 
was no communication of any kind between the de- 
fendant and the brokers, or the lenders of the money. 
Nothing of the kind is pretended, the only suggestion 
in that direction being that it may be held that the 
applicant for the loan, when he employed the defend- 
ant, may be regarded as the agent of the plaintiffs. 
Such suggestion, being entirely without evidence to 
support it, is entitled to no weight, especially as it ap- 
pears that the principal certificate was procured sev- 
eral days before any interview upon the subject of the 
loan took place between the brokers and the plaint- 
iffs. 

Judgment affirmed. 

Waite, C. J., dissenting. I am unable to agree to 
the judgment in this case. I think if a lawyer, em- 
ployed to examine and certify to the recorded title of 








real property, gives his client a certificate which he 
knows or ought to know is to be used by the client in 
some business transaction with another person, as evi- 
dence of the facts certified to, he is liable to such other 
person relying on his certificate for any loss resulting 
from his failure to find on record a conveyance affect- 
ing the title, which, by the use of ordinary professional 
care and skill, he might have found. That, as it seems 
to me, is this case. Ward was employed by Chapman 
to examine and certify to the title to a certain lot in 
Washington. The circumstances were such as ought 
to have satisfied him that his certificate was to be used 
by Chapman in some transaction with another person, 
as evidence of the facts certified to. In examining the 
records he overlooked a deed, in all respects properly 
recorded, which showed on its face that Chapman had 
conveyed the lot away in fee simple, and certified as 
follows: ‘‘ Lot 55, in Chapman’s subdivision of lots, 
in square 364. The title of Leonard 8S. Chapman to 
the above lot is good and the property is unincumbered. 
Wm. H. Ward.”’ The National Savings Bank, relying 
on this certificate as true, loaned Chapman $3,500, 
taking for security a deed of trust of the lot. It seems 
to me that under these circumstances Ward is liable to 
the bank for any loss it may sustain by reason of his 
erroneous certificate. 

I am authorized to say that Justice Swayne and 
Bradley concur in this dissent. 


TAXATION OF NATIONAL BANK SHARES. 
SUPREME COURT OF THE UNITED STATES.—OCTOBER 
TERM, 1879. 

THE PEOPLE OF THE STATE OF NEw YORK, EX REL. 
WILLIAMS, plaintiff in error, v. WEAVER AND 
OTHERS, constituting the Board of Assessors of the 

City of Albany. 

1. The provision of the National Bank law that State taxa- 
tion on the shares of the banks shall not be at a greater 
rate than is assessed on other money capital in the hands 
of citizens of the State, has reference to the entire pro-~ 
cess of assessment, and includes the valuation of the 
shares as well as the ratio of percentage charged on 
such valuation. 

2. Astatute of aState, therefore, which establishes a mode 
of assessment by which the shares of ‘the National 
banks are valued higher in proportion to their real 
value than other moneyed capital, is in conflict with the 
act of Congress, though no greater percentage is levied 
on that valuation than on the valuation of other 
moneyed capital. 

3. The statute of New York of 1866, which permits a 
debtor to deduct the amount of his debts from the 
valuation of all his personal property, including mon- 
eyed capital, except his bank shares, taxes these shares, 
at a greater rate than other moneyed capital, and is, 
therefore, void as to the shares of National banks. 


N error to the Court of Appeals of the State of New 
York. The opinion states the facts. 


Miuuer, J. The law of the State of New York for 
taxation in the county of Albany, enacted in the year 
1850, contained the following section : 

‘Sec. 9. If any person shall, at any time before the 
assessors shall have completed their assessments, make 
affidavit that the value of his real estate does not ex- 
ceed a certain sum, to be specified in such affidavit, or 
that the value of the personal estate owned by him, 
after deducting his just debts, and his property in- 
vested in the stock of any corporation or association 
liable to be taxed therefor, does not exceed a certain 
sum, to be specified in the affidavit, it shall be the duty 
of the board of assessors to value such real or personal 
estate, or both, as the case may be, at the sum speci- 
fied in such affidavit and no more.” 
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In the year 1866 the Legislature of that State enacted 
on this subject another law, the first section of which 
reads as follows: 

“Section 1. No tax shall hereafter be assessed upon 
the capital of any bank or banking association organ- 
ized under the authority of this State, or of the United 
States, but the stockholders in such banks and bank- 
ing associations shall be assessed and taxed on the 
value of their shares of stock therein; said shares 
shall be included in the valuation of the personal 
property of such stockholder in the assessment of 
taxes at the place, town, or ward where such bank or 
banking assvciation is located, and not elsewhere, 
whether the said stockholder reside in said place, 
town or ward, or not, but not at a greater rate than is 
assessed upon other moneyed capital in the hands of in- 
dividuals in this State. And in making such assess- 
ment there shall also be deducted from the value of 
such shares such sum as is in the same proportion to 
such value as is the assessed value of the real estate of 
the bank or banking association, and in which any 
portion of their capital is invested, in which said 
shares are held, to the whole amount of the capital 
stock of said bank or banking association. And pro- 
vided, further, that nothing herein contained shall be 
held or construed to exempt from taxation the real 
estate held or owned by any such bank or banking as- 
sociation; but the same shall be subject to State, 
county, municipal and other taxation, to the same ex- 
tent and rate and in the same manner as other real 
estate is taxed.” 

The defendants in error constituted the board of 
assessors of the. city of Albany for the year 1875, and 
assessed against the plaintiff for taxation the sum of 
$38,250, on account of shares owned by him in the 
National Albany Exchange Bank, organized under the 
generai banking act of Congress. He appeared before 
this board in due time and demanded the reduction of 
this.sum to the amount of one dollar, and accompanied 
the demand with this affidavit: 


‘*Crry AND COUNTY OF ALBANY, 88.: 


“JT, Chauncey P. Williams, being duly sworn, do 
depose and say that the value of personal estate owned 
by me, including my bank stock, after deducting my 
just debts and my property invested in the stock of 
corporations or associations liable to be taxed there- 
for, and my investments in the obligations of the 
United States, does not exceed the sum of one dol- 
lar. 

“C,. P. WILLIAMS. 

‘*Subscribed and sworn before me, this 28th day of 
September, 1875. 

** JAMES MAHER, Notary Public.” 


The defendants refused to make this deduction, and 
under the procedure in the courts of New York, 
which allows of an amicable suit on an agreed state- 
ment of facts, the case finally came to the Court of 
Appeals of that State. The judgment there being in 
favor of defendants, the plaintiff brings the record to 
this court by writ of error. Three questions were 
raised and decided in the Supreme Court, and its 
judgment affirmed in the Court of Appeals. They are 
thus stated in the record: 

“The case coming on for argument on the submis- 
sion thereof, after hearing Mr. Hale, of counsel for 
relator, and Mr. Peckham, of counsel for defendants, 
the court decides: 

‘ist. That it was not the duty of the defendants, as 
assessors of the city of Albany, to comply with the 
demand made by said relator, and reduce his assess- 
ments to the sum of one dollar, and answers the first 
question submitted in the negative. 

“2d. That under the law of the State of New York, 
referred to in the second question, and passed April 
23, 1866, the defendants, as such assessors, were justi- 





fied in refusing to reduce the relator’s assessment on 
his shares of bank stock mentioned in said submission 
to the sum of one dollar, and answers the second 
question in the affirmative. 

‘*3d. That the said {law of the State of New York, 
passed April 23, 1866, is not in violation of any law of 
the United States relating to the amount of taxes on 
shares of National banking associations, and answers 
the third question submitted in the negative. 

** Judgment is, therefore, ordered for the defendants 
against the relator, with costs.” 

Of the second of these propositions this court has no 
jurisdiction, but must accept the decision of the 
highest court of the State that the act of 1866 took the 
money invested in bank shares out of the general pro- 
vision of the law of 1850, which allowed a deduction 
of the debts owing by the shareholder from the value 
of the personal property, as a. basis for laying the tax. 
In that respect we are bound by the decision of the 
Court of Appeals as the true construction of the State 
statute. The first proposition is but the necessary re- 
sult of the case, if the other two are decided in favor 
of defendants by that court. We have thus left for 
our consideration the third proposition, which being 
decided against a right asserted by plaintiff under the 
act of Congress establishing the National banking 
system, presents a question reviewable by this court. 
We proceed to consider it. j 

The Court of Appeals delivered no formal opinion in 
the present case, but in the entry of their judgment, 
which is part of the record, they say: ‘‘This judg- 
ment is upon the authority of the former decision of 
this court rendered in the case of The People v. Dolan 
and others, 36 N. Y. 59.”’ 

The opinion in that case is before us, and it decides 
directly the question now presented, and if sound it 
justifies the judgment of the courtin this case. We 
have given it the careful consideration which the high 
character of the court demands at our hands. The ques- 
tion arises on the provision of the National Bank Law 
concerning taxation of the shares of the banks, which 
is thus expressed in section 5219 of the Revised Statutes, 
in force at the time of this assessment: ‘* Nothing 
herein shall prevent all the shares in any association 
from being included in the valuation of personal prop- 
erty of the owner or holder of such shares, in assessing 
taxes imposed by authority of the State within which 
the association is located, * * * subject only tothe 
two restrictions, that taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in 
the hands of individual citizens of such State, and 
that the shares of any National banking association 
owned by non-residents of any State shall be taxed in 
the city or town where the bank is located, and not 
elsewhere.”’ 

It cannot be disputed — it is not disputed here— nor 
is it denied in the opinion of the State court, that the 
effect of the State law isto permit a citizen of New 
York who has moneyed capital invested otherwise 
than in banks, to deduct from that capital the sum of 
all his debts, leaving the remainder alone subject to 
taxation, while he whose money is invested in shares 
of bank stocks can make no such deduction. Norcan 
it be denied that inasmuch as nearly all the banks in 
that State and in all others are National banks, 
the owner of such shares who owes debts is subjected 
to a heavier tax on account of those shares than the 
owner of moneyed capital otherwise invested who also 
is in debt, because the latter can diminish the amount 
of his tax by the amount of his indebtedness, while 
the former cannot. That this works a discrimination 
against the National bank shares as subjects of taxa- 
tion, unfavorable to the owners of such shares, is also 
free from doubt. The question we are called to de- 
cide is whether Congress, in passing the act which sub- 
jected these shares to taxation by the State, intended 
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by the very clause which was designed to prevent dis- 
crimination between National bank shares and other 
moneyed capital, to authorize such a result. 

That the provision which we have cited was neces- 
sary to authorize the States to impose any tax what- 
ever on these bank shares is abundantly established 
by the cases of McCulloch v. The State of Maryland, 4 
Wheat. 816; Weston v. The City of Charleston, 2 Pet. 
449; Osborne v. The United States Bank, 9 Wheat, 738. 

As Congress was conferring a power on the States 
which they would not otherwise have had, to tax 
these shares, it undertook to impose a restriction on 
the exercise of that power, manifestly designed to 
prevent taxation which should discriminate against 
this class of property as compared with other moneyed 
capital. In permitting the States to tax these shares, 
it was foreseen—the cases we have cited from our 
former decisious showed too clearly —that the State 
authorities might be disposed to tax the capital in- 
vested in these banks oppressively. 

This might have been prevented by fixing a precise 
limitin amount. But Congress, with due regard to 
the dignity of the States, and with a desire to inter- 
fere only so far as was necessary to protect the banks 
from any thing beyond their equal share of the public 
burdens, said, you may tax the real estate of the banks 
as other real estate is taxed, and you may tax the 
shares of the bank as the personal property of the 
owner, to the same extent you tax other moneyed 
capital invested in your State. It was conceived that 
by this qualification of the power of taxation equality 
would be secured and injustice prevented. 

That such was the intent of Congress can admit of 
no doubt. Have they given expression to that intent 
so that courts can see and enforce it, or have they ex- 
pressed themselves so unfortunately that the States 
may, by a narrow interpretation of the act of Con- 
gress and by skillfully framed statutes of their own, 
exercise the power thus granted so as not only to reap 
its full benefit, but at the same time cause the burden 
of supporting the State government to fall with un- 
equal weight on the subject of taxation thus surren- 
dered to it by the National government. 

The argument by which this view is supported is 
founded on theassumption that while Congress limited 
the State authorities in reference to the ratio or per- 
centage levied on the value of these shares, which 
could not be greater than on other moneyed capital 
invested in the State, it left the matter of the relative 
valuation of the shares and of other moneyed capital 
wholly to the control of State regulation. The State 
can, therefore, adopt any arbitrary or conventional 
system of valuation as a basis of taxation, however 
unequally or unjustly it may operate, and however it 
may discriminate against bank shares, provided the 
percentage of the tax levied in this valuation is the 
same in all cases. If, for instance, the tax is two per 
cent on all personal property, the argument is that the 
act of Congress is not violated if the valuation on the 
money of the citizen invested in State bonds is, by 
statute, one-half its real value, and that on bank 
shares is its full value, or as in the statute of the State 
now under consideration, the tax payer is allowed an 
exemption from taxation in whole or in part, as re- 
gards his State bonds, while none is allowed in refer- 
ence to bank shares. 

“Taxation shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of 
individuals.’’ Seizing upon the word rate in this sen- 
tence as if disconnected from the word “ assessment,”’ 
and construing it to mean percentage on any valuation 
that might be made, the Court of Appeals arrive at 
the conclusion, that, since that percentage is the same 
in all cases, the act of Congress is not infringed. If 
this philological criticism were perfectly just, we still 
think the manifest purpose of Congress in passing this 





law should prevail. We have already shown what 
that was. But the criticism is not sound. The sec- 
tion to be construed begins by declaring that these 
shares may be “included in the valuation of the per- 
sonal property of the owner, in assessing taxes imposed 
by authority of the State within which the association 
is located.”” This valuation, then, is part of the assess- 
ment of taxes. It is a necessary part of every assess- 
ment of taxes which is governed by a ratio or percent- 
age. There can be no rate or percentage without a 
valuation. This taxation, says the act, shall not be at 
a greater rate than is assessed on other moneyed capi- 
tal. What is it that shall not be greater? The answer 
is taxation. In what respect shall it not be greater 
than the rate assessed upon other capital? Wesee that 
Congress had in its mind an assessment, a rate of as- 
sessment and a valuation, and taking all these together 
the taxation on these shares was not to be greater than 
on other moneyed capital. 

‘When taxes have been properly decided upon, an 
assessment may become an indispensable proceeding in 
the establishment of any individual charge against 
either person or property. This is always requisite 
when the taxes are to be levied in proportion to an es- 
timate either of values, of benefits, or the results of 
business.’’ ‘‘An assessment, strictly speaking, is an 
official estimate of the sums which are to constitute 
the basis of an apportionment of a tax between the in- 
dividual subjects of taxation within the district. As 
the word is more commonly employed, an assessment 
cousists in the two processes of listing the persons, 
property, etc., to be taxed, and of estimating the sums 
which are to be the guide in an apportionment of the 
tax between them. * * * Taxation by valuation 
cannot be apportioned without it.’”’ Cooley on Taxa- 
tion, 258-9; Burroughs on Taxation, 198, § 94. So, 
also, Judge Bouvier defines assessment to be deter- 
mining the value of a man’s property or occupation for 
the purpose of levying a tax. Determining the share 
of a tax to be paid by each individual. Levying a tax. 
1 Bouvier, 154. These definitions show that in the 
best use of the language employed by Congress we are 
justified in looking to the rule of valuation adopted 
by the State in assessing taxes on these shares, as well 
as to the uniformity of percentage to ascertain whether 
the Congressional restriction has been violated. 

It is said, however, that the judgment of the State 
court is supported by the decision of this court in the 
case of The People v. The Commissioners, 4 Wall. 244. 
The specific question now before us was not involved 
in that case. The only matter before the court was 
whether the holder of the bank shares was entitled to 
deduct from their value a due proportion of the sum 
which the bank had invested in government bonds. 
This was decided in the negative, and it is all that was 
decided or could be decided. The sentence in Judge 
Nelson’s opinion, on which the argument is founded, 
reads thus: ‘*The answer is, that upon a true con- 
struction of this clause of the act, the meaning and 
intent of the law makers were that the rate of taxa- 
tion of the shares should be the same, or not greater, 
than upon the moneyed capital of the individual 
citizen which is subject or liable to taxation. . That is, 
no greater proportion or percentage in the valuation 
of the shares should be levied than upon other mon- 
eyed taxable capital in the hands of the citizens.”’ 

If we give to the phrase “trate of taxation” in this 
sentence no more than its proper force, and if we ob- 
serve that the learned judge speaks of the proportion 
or percentage in the valuation, not on it, as it is mis- 
quoted, we have the idea which we have already sup- 
posed to be the true one in the minds of the law 
makers. However this may be, we feel quite sure that 
the question of limiting the effect of the act of Con- 
gress to a discrimination in the percentage levied as a 
tax, without regard to equality in the valuation on 
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which that tax was levied, was not before the court, 
and was not intended to be decided. And in our 
view, such a proposition is untenable. 

We are, therefore, of opinion that the statute of 
New York, as construed by the Court of Appeals, in 
refusing to plaintiff the same deduction for debts due 
by him, from the valuation of his shares of National 
bank stock, that it allows to those who have moneyed 
capital otherwise invested, is in conflict with the act 
of Congress, and the judgment of that court is re- 
versed and the case remanded for further proceedings, 
in conformity to this opinion. 


UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


CONSTITUTIONAL LAW —STATUTEIMPAIRING CON- 
TRACT— RESERVED POWER TO ALTER CHARTER IN 
STATE CONSTITUTION.—A charter given by the Legisla- 
ture of Pennsylvania, to defendant a corporation, to 
build and operate a street railway in the city of Phila- 
delphia, provided “ that whenever their dividends shall 
exceed six per cent per annum on the par value of the 
capital stock, the company shall pay for the use of the 
city a tax of six percentum on such excess over six 
per centum on their par value, and that they shall also 
pay ‘ such license fee for each car run by the company as 
is now paid by other passenger railway companies.’ ”’ 
At that time other companies paid a license fee of $30 
annually for each carrun. By a subsequent statute it 
was enacted that the passenger railway corporations of 
Philadelphia “ shall pay annually to the city, in the 
month of January, thesum of fifty dollars, as required 
by their charters, for each car intended to be run over 
their roads during the year.”’ The Constitution of 
Pennsylvania in force when the charter was granted, 
provided *‘that the Legislature should have power to 
alter, revoke or annul any charter of incorporation 
conferred by or under any special or general law, 
whenever in their opinion it might be injurious to the 
citizens, subject only to the condition that the altera- 
tion, revocation or annulment should be made in such 
manner ‘that no injustice shall be done to the corpo- 
rators.’’’ Held, that the enactment imposing a tax of 
$50 instead of $30 per car, was not in violation of the 
provision of the Federal Constitution against State 
legislation impairing the obligation of a contract. 
First. No contract was in terms made that the rate of 
license fees should remain at $30 per car. No other 
companies had any more immunity from increased 
taxation, and if construéd to have that effect in favor 
of the defendant company it would have an extremely 
invidious operation at the expense of all other similar 
companies. Invidious exemptions are not favored, 
nor ought they to be, as they are in principle utterly 
opposed to the rule of equality, which ought always to 
prevail in imposing public burdens. Taxation is an 
act of sovereignty to be performed, so far as it conve- 
niently can be, with justice and equality to all. Craw- 
ford v. Burwell, 53 Penn. St. 219; Cooley on Taxa- 
tion, 152. Common burdens should be sustained by 
common contributions, regulated by fixed rules, and 
be apportioned, as far as possible, in the ratio of jus- 
tice and equity. Sutton v. Louisville, 5 Dana, 28, 31. 
Second. Even when the language of the charter is suf- 
ficient to amount to a contract, it was twice admitted 
by Judge Story, in the Dartmouth College Case, that 
alterations and amendments may be made in the 
charter, where the power for that purpose is reserved 
to the Legislature in the act of incorporation. 4 Wheat. 
518, 708, 712. Acts of incorporation granted sub- 
sequent to the adoption of the Constitution must be 
construed as if the provision of the instrument in 
question was embodied in the charter. Private 





charters of the kind importing such an exemption are 
held to be contracts because they are based for their 
consideration onthe liabilities and duties which the cor- 
porators assume by accepting the terms therein speci- 
fied, and the general rule is that the grant of the fran- 
chise on that account can no more be resumed by the 
Legislature or its benefits be diminished or impaired, 
without the assent of the corporators, than any other 
grant of property or legal estate, unless the right todo 
so is reserved in the act of incorporation, or by 
some immemorial usage of general law of the State in 
operation at the time the charter was granted. Hol- 
yoke Co. v. Lyman, 15 Wall. 500,511. The universal 
rule is that whenever the privileges granted to a pri- 
vate corporation come under revision in the courts, the 
grant is to be strictly construed against the corporation 
and in favor of the public, and that nothing passes to 
the corporation but what is granted in clear and ex- 
plicit terms. Rice v. Railroad, 1 Black, 380; Charles 
River Bridge v. Warren Bridge, 11 Pet. 544. What- 
ever is not unequivocally granted in such charters is 
taken to have been withheld, as all such charters and 
acts extending the privileges of corporate bodies ure to 
be taken most strongly against the corporators. Sedg- 
wick on Stats. (2 ed.) 292; Lees v. Canal Co., 11 East, 
652. Judgment of Supreme Court of Pennsylvania 
affirmed. Union Passenger Railway Co., plaintiff in 
error, v. City of Philadelphia. Opinion by Clifford, J. 


NATIONAL BANK — PRESUMED AUTHORITY OF CASH- 
IER— REFUSAL TO TRANSFER STOCK.—Where a per- 
son, representing the owner of stock ina national bank 
having in possession the certificates of stock with au- 
thority to transfer, went to the bank during the ordi- 
nary hours of business and found there the cashier, 
and that he was the officer} customarily intrusted by 
the directors to make such transfer of stock, and 
demanded the transfer of the cashier, at the same time 
offering to deliver up the old certificates, and the cash- 
ier refused to ullow the transfer, upon the ground that 
the owner was indebted to the bank, held, that such 
a refusal was a refusal of the bank, and it was not in- 
cumbent in an action against the bank for such refusal 
to show the authority of the cashier. Cashiers of a bank 
are held out to the public as having authority to act ac- 
cording to the general usage, practice and course of busi- 
ness conducted by such institutions, and their acts 
within the scope of such usage, practice, and course of 
business, will in general bind the bank in favor of third 
persons “ possessing no other knowledge.” Minor v. 
Mechanics’ Bank, 1 Pet. 70. Neither the public at 
large nor third persons usually have any other knowl- 
edge of the powers of acashier than what is derived 
from such usage, practice and course of business, and 
it would be the height of injustice to hold that the 
bank as the principal to the cashier may set up their 
secret and private instructions to the officer, limiting 
his authority in respect to a particular case, and thus 
to defeat his acts and transactions as such agent, when 
the party dealing with him had not and could not have 
any notice of the secret instructions. Story on Agency 
(6th ed.), $127. Such an officer is virtute officii intrusted 
with the notes, securities and other funds of the bank 
and is held out to the world by the bank as its general 
agent for the transaction of its affairs, within the 
scope of authority, evidenced by such usage, practice 
and course of business. Authorities to show that the 
acts of a cashier or other officer of a bank, within the 
scope of the general usage, practice and course of busi- 
ness of banking institutions, is binding on the corpo- 
ration in favor of third persons transacting business 
with it, are quite numerous, provided it appears that 
the persons dealing with the officer did not know at 
the time that he was transcending his authority. 
Lloyd v. Bank, 15 Penn. St. 172; Bank v. Warren, 7 
Hill, 91; Franklin Bank v. Rice, 37 Me. 519, 522. It 
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may be fairly presumed, says Chancellor Walworth, 
that the principal officer or clerk in attendance at the 
bank during the usual hours of business is authorized 
to permit the transfer of shares when the case pre- 
sented is one proper to be allowed. Bank v. Kortright, 
22 Wend. 347, 350. Judgment of the United States Cir- 
cuit Court of Louisiana affirmed. Case, Receiver of Cres- 
cent City National Bank, plaintiff in error, v. Citizens’ 
Bank of Lousiana. Opinion by Clifford, J. 


NEGOTIABLE INSTRUMENT — GUARANTY DOES NOT 
CONSTITUTE INDORSEMENT. — The respondent, a Na- 
tional bank, made its promissory note for $5,000, pay- 
able to the order of the Cook County National Bank, 
four months from date. It was agreed that but $1,000 
should be advanced on the note, and that it should be 
held by the payee as a memorandum, and should not 
be negotiated, and but $1,000 was advanced upon it. 
The payee, before its maturity, however, had it dis- 
counted by appellant, who had no knowledge of the 
agreement mentioned, and handed it over to appellant 
with the following written upon the back: “For 
value received, we hereby guarantee the payment of 
the within note at maturity or at any time thereafter, 
with interest at ten per cent per annum until paid, 
and agree to pay all costs and expenses paid or in- 
curred in collecting the same. B. F. Allen, Pres’t.’’ 
Held, not an indorsement so as to deprive the re- 
spondent of the right of setting up against the note in 
the hands of the appellant such equities as existed be- 
tween respondent and the payee. A guarantee is not a 
negotiation of a bill or note as understood by the Law 
Merchant. Snevely v. Ekel, 1 Watts. & Serg. 203; La- 
mourieux v. Hewit, 5 Wend. 307; Miller v. Gaston, 2 
Hill, 188. In this case, the guaranty written on the 
note expressed fully the contract between the Cook 
County Bank and the Trust Company. Being express 
it can raise no implication of any other contract. 
“ Expressum facit cessare tacitum.’’ The contract can- 
not, therefore, be converted into an indorsement or an 
assignment. And if it could be treated as an assign- 
ment of the note, it would not cut off the defenses of 
the maker. Such an effect results only from a transfer 
according to the law merchant; that is, from an in- 
dorsement. An assignee stands in the place of his as- 
signor and takes simply an assignor’s rights. But an 
indorsement creates a new and collateral contract. 2 
Pars. on Notes and Bills, 46 ef seq., notes. Decree of 
United States Circuit Court, Northern District, Tli- 
nois, affirmed. Central Trust Co. of New York, Re- 
ceiver, Appellant, v. The First National Bank of 
Wyandotte, Kansas. Opinion by Strong, J. 


—_——_.___— 
ILLINOIS SUPREME COURT ABSTRACT. 
FEBRUARY 4, 1880. 


CARRIER OF PASSENGFRS — STREET RAILWAY — LIA- 
BILITY FOR INJURY TO PASSENGER — CONTRIBUTORY 
NEGLIGENCE. — Where the evidence shows that the 
driver of a street car, when nearly opposite the place 
where a passenger wished to stop, put on the brakes 
and either stopped the car, or so greatly slackened its 
speed as to permit the passenger to get off, and that 
the speed of the car was so slow as to make it prudent 
to step off, and that the driver had reason to believe 
the passenger was getting off, and without ascertaining 
that he had got off, suddenly released his brake and 
caused the car to move forward with a sudden jerk, 
while the passenger was in the act of getting off, 
thereby throwing him on the ground and inflicting a 
severe injury, held, that under the evidence the 
passenger was clearly entitled to recover of the com- 
pany for the injury. But if the driver, there being no 
conductor, had no reason to suppose that the passenger 
was on the rear platform of the car, attempting to get 





off before reaching the proper place, and simply re- 
duced the speed of the cars temporarily, to avoid col- 
lision with passing vehicles, or for any other proper 
purpose, and merely released his brake when the cause 
for going slow had ceased, and while the speed was so 
reduced, the passenger, on his own motion, attempted 
to step off while the car was still in motion, and by the 
sudden start of the car on removing the brake, was 
thrown down and injured, the passenger would have 
no right to recover. The injury in such case should be 
considered an unfortunate accident, or the result of 
the passenger’s own imprudence. Chicago City Rail- 
way Co. v. Munford. Opinion by Dickey, J. 


GIFT— TAKING NOTES IN CHILD’S NAME IS NOT, — 
The taking of a note by a father in his daughter’s name 
as payee, with the intention of making a gift to the 
daughter, gives the latter no vested interest in the note 
before its delivery to her, but it will remain the abso- 
lute property of the father. Fanning v. Russell. 
Opinion by Scott, J. 


MASTER AND SERVANT — WHEN MASTER LIABLE TO 
SERVANT FOR NEGLIGENCE OF CO-SERVANT. — Where 
one servant is injured by the negligence or want of 
care of a fellow-servant, while both are engaged in tho 
same line of business, each participating in the same 
work, the common master will not be liable for the 
injury. But where they are performing separate and 
distinct duties, having no connection with each other, 
so that neither one can control or influence the other, 
and one is injured by the negligence of the other, 
while in the discharge of his service, the master will 
be liable to the injured servant the same as to a stran- 
ger. In such case the servants are not engaged in the 
same line of employment and may be treated as stran- 
gers to each other. Where a servant of a railway 
company, whose duty it was with others to repair and 
keep in order a section of the road, while engaged in 
such duty, and standing some five or six feet from the 
rail of the track to avoid a passing train, traveling at 
from thirty to thirty-five miles an hour, was struck on 
the head by a large lump of coal, which was carelessly 
cast by the fireman of the train from the tender, from 
the effects of which he died, held, that the company 
was liable to his personal representative for damages 
under the statute. Chicago & North-West. Railway Co. 
v. Moranda. Opinion by Dickey, J. 


NEGLIGENCE — FIRES SET BY LOCOMOTIVE SPARKS 
— CONTRIBUTORY NEGLIGENCE — A QUESTION OF FACT. 
—A party who erects a building on or near a railroad 
track knows the dangers incident to the use of steam 
as a motive power, and must be held to assume some 
of the hazards connected with its use on such thorough- 
fares. While the party has the right to erect the build- 
ing near the track, and in an exposed position, yet if 
he does so, he is bound toa higher degree of care in 
providing proper means to protect his property from 
fire than}a person in a less exposed position, and is 
also required tv use all reasonable means to save his 
property in case a fire should occur. Where fire ia 
communicated to a building situate near a railroad 
track, through the negligence of a railroad company, 
the owner cannot recover for the loss of such property 
as he could easily and without danger have saved from 
destruction. In an action against a railroad company 
to recover the value of a building erected in close 
proximity to the track, and its furniture, which are 
burned through the negligence of the company, an in- 
struction placing the right of recovery alone upon the 
defendant’s negligence, and which entirely ignores the 
question of due care on the part of the plaintiff in try- 
ing to save the property destroyed or some part thereof, 
is erroneous. Negligence is the opposite of due care 
and prudence. It is the omission to use the means 
reasonably necessary to avoid injury to others, and is 
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not alegal question, but one of fact, to be proved like 
any other question. It is error to tell the jury that 
certain acts constitute negligence. Chicago & Alton 
R. Co. v. Pennell. Opinion by Craig, J. 


——_.¢ 


MISSOURI SUPREME COURT ABSTRACT. 
APRIL TERM, 1879. 


HoMICIDE — LIABILITY FOR, WHEN COMMITTED IN 
SELF-DEFENSE.—Every man has a right to defend his 
premises from intrusion, as well as his person from at- 
tack, and for that purpose toemploy such force as may 
roasonably appear to him to be necessary; and if, in 
the use of such force, fatal consequences unexpectedly 
ensue to the intruding or attacking party, he is not 
answerable for them. Where one resists, by force, the 
violence of a hostile intruder, directed against both 
his person and his property, he is responsible only for 
the natural and probable consequences of his act, and 
not for any unforeseen and unfortunate consequences. 
One’s business office is pro hac vice his dwelling, and the 
owner has the same right to use force in defending it 
against intrusion as he has in defending his dwelling. 
Morgan v. Durfee. Opinion by Sherwood, C. J. 


MARRIED WOMAN — HUSBAND’S ACTS AS TO — WIFE’S 
SEPARATE MEANS—RATIFICATION.—Where the wife 
sells her real estate for mouey, the transaction amounts 
to a purchase of the money with her separate means, 
within the meaning of those terms as used in the Mar- 
ried Woman’s Act of 1875. If such money comes into 
the possession of the husband he cannot dispose of it 
without her consent in writing. Accordingly, in a 
case where a husband, having possession of his wife’s 
money so acquired, deposited it in bank, and subse- 
quently drew it out and appropriated it to his own use, 
the bank was held tiable to make good the amount to 
her. The evidence to establish a ratification by the 
wife of a contract made by her husband as her agent 
must be of an unmistakable character. Rodgers v. 
Bank of Pike County. Opinion by Napton, J. 


SURETYSHIP — RELEASE OF SURETY BY EXTENDING 
TIME OF PAYMENT — CONSIDERATION — USURIOUS IN- 
TEREST.—An agreement between the creditor and the 
principal debtor to extend the time for payment of the 
debt for a definite period, if founded upon a sufficient 
consideration, and made without the surety’s consent, 
will discharge the surety. Payment of interest in 
advance is a sufficient consideration, even if it be at a 
usurious rate. One who signs a note as joint maker 
will be allowed the benefit of this rule as against an 
indorsee for value, if if appears that he is really a 
surety, and the note was executed by him, and was 
taken by the indorsee with the understanding that he 
should occupy that position. Smarr vy. Schnitter, 38 
Mo. 479; Lime Rock Bank v. Mallett. 34 Me. 547; Bank 
v. Woodward, 5N. H. 99; Wright v. Bartlett, 43 N. H. 
548; Montague v. Mitchell, 28 Ill. 485; Kennedy v. 
Evans, 31 id. 258; Myers v. First National Bank, 78 id. 
258; Cross v. Wood, 30 Ind. 378; White v. Whitney, 51 
id. 124; Vilas v. Jones, 10 Paige, 76; Miller v. McCan, 
7 id. 451; Kenningham v. Bedford, 1 B. Monr. 325; 
Austin v. Dorwin, 21 Vt. 38; 72 Ill. 30; 2 N. H. 333; 6 
id. 504. In most of the above cases it was held that 
payment of usurious interest is a sufficient considera- 
tion for the promise to extend the time of payment. 
The contrary was held in Wiley vy. Hight, 39 Mo. 132; 
in the Farmers & Traders’ Bank v. Harrison, 57 id. 
506; and in Marks v. Bank of Mo., 8 id, 318, in which 
Judge Scott expressly stated, as the ground of that de- 
cision, ‘‘that the usurious interest might have been 
recovered back the next moment after it was paid.” 
Such is not the law at present in this State. Ransom 
v. Hays, 39 Mo. 445; Rutherford v. Williams, 42 id. 18. 
If usurious interest be paid it cannot be recovered 





back, and if one make an agreement to extend the 
time of payment of a note, or other money demand, 
in consideration of usury paid, the agreement is bind- 
ing upon him. If the consideration be a promise to 
pay usury, as this promise could not be enforced, and 
would not maintain an action, the contract would 
not bind the other party. The distinction is between 
executed and executory contracts. In Fawcett v. 
Freshwater, 31 Ohio St. 637, an agreement in consider- 
ation of the same rate of interest named in the note, 
for extension of time of payment, without payment of 
interest in advance, if made without the knowledge of 
the sureties, was held to discharge the sureties. Still- 
well y. Aaron. Opinion by Henry, J. 
—_——_—__—_—_. 
NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 

DIVORCE — ABSENCE FROM STATE OF A HUSBAND 
WITHOUT PROVIDING FOR WIFE’S SUPPORT, WHEN 
GROUND FOR— HABITUAL DRUNKARD.— When ab- 
sence without making provision for the wife’s support 
is alleged as a cause of divorce, the libellant must show 
the husband’s ability to support her, not only at the 
time of the separation but subsequently, and until the 
filing of the libel. If the husband, residing in a for- 
eign country, becomes a habitual drunkard, and, 
though able, makes no provision for the support of his 
wife, and she is compelled for these reasons to leave 
him and to live apart from him for three years together 
in this State, such separation may be treated by the 
wife as willing absence on his part. There are decis- 
ions which hold that if a husband so abuses his wife as 
to render living with him personally unsafe for her, 
and for that reason she leaves him, she can maintain 
against him a suit for divorce, relying on such conduct 
as constituting desertion by him. 2 Dane’s Ab. 308; 
Reeve’s Dom. Rel. 207; Wood v. Wood, 5 Ired. 674; 
Almond y. Almond, 4 Rand. 662; Camp v. Camp, 18 
Texas, 528. Such conduct seems, upon principle, to 
show the intent of the husband to desert, on the 
familiar rule that a person is intended to presume the 
natural and probable consequences of his acts, that 
there can be no distinction between his intending to 
oblige her to leave him, and intending himself to 
leave her. Bishopon Mar. and Div. 515. In Houlston 
v. Smith, 2 C. & P. 21, it was held that if a wife quits 
her husband’s house under a reasonable apprehension 
of personal violence, that is equivalent to his turning 
her out of doors; and a party supplying her with 
necessaries may recover for them against the husband. 
But undoubtedly such ill-conduct must be shown to be 
connected with a desire on the part of the husband to 
be rid of his wife, to be deemed a case of desertion, 
although the wife may be justified in leaving. 
Bishop on Mar. and Div. 515. See, also, Frost v. Frost, 
17 N. H. 251; Pidge v. Pidge, 3 Metc. 257; Frary v. 
Frary, 10 N. H. 61; Kimball v. Kimball, 13 id. 222; 
Payson v. Payson, 34 id. 518. James v. James. 
Opinion by Smith, J. 

SALE OF PERSONAL PROPERTY — VOID WITHOUT 
CHANGE OF POSSESSION — CONCURRENT POSSESSION. — 
If the vendor, on the sale of a horse, retains the sole 
oraconcurrent possession of it after the sale, it is a 
secret trust, which being shown, fraud is an inference 
of law that the court is bound to pronounce. And it 
is not asufficient explanation of such possession that 
the vendee, some two weeks after the sale, gave the 
vendor the right to use the horse if he would feed it. 
A secret trust, reserved to the vendor in a sale of 
goods, will render it fraudulent and void as to credit- 
ors, and it is immaterial whether the trust is express 
or implied. The retention of the possession of goods 





*To appear in 58 New Hampshire Reports. 
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by the vendor after a sale is a secret trust; and this 
being shown, fraud is an inference of law that the 
court is bound to pronounce. Coolidge v. Melvin, 42 
N. H. 510; Shaw v. Thompson, 43 id. 130; Coburn v. 
Pickering, 3 id. 415, 428; Lang v. Stockwell, 55 id. 561; 
Cutting v. Jackson, 56 id. 253; Paul v. Crooker, 8 id. 
288. A concurrent possession of the vendor and vendee 
does not improve the case for the vendee. Trask v. 
Bowers, 4 N. H. 309; Sumner v. Dalton, 58 id. 295. 
There was not here such an open, visible, substantial 
change of possession as the law requires, to make a 
valid sale as against creditors. Clark v. Morse, 10 N. 
H. 236; French v. Hall, 9 id. 145; Bowen v. Amsden, 
47 Vt. 569. Plaisted v. Holmes. Opinion by Bing- 
ham, J. 


TRIAL— PRACTICE AT TECHNICAL OBJECTION TO 
EVIDENCE MUST BE SPECIFIC. —Where a party objects 
generally to the reception of evidence not going to the 
merits, not stating the particular ground of the objec- 
tion, knowing that it would cause a rejection of the 
evidence, this is a waiver of the objection. The true 
rule is, that in all objections to the admissibility of 
evidence which are technical, and do not go to the 
merits, the ground of the exception must be stated; 
otherwise, the objection will be treated as waived. 
Moore v. Ross, 11 N. H. 547, 557; Ford v. Monroe, 20 
Wend. 210; McConihe v. Sawyer, 12 N. H. 396; 
Whipple v. Stevens, 22 id. 219; Hayward v. Bath, 38 
id. 179. Heath vy. Heath. Opinion by Stanley, J. 


CRIMINAL LAW. 

CONSTITUTIONAL LAW—EX POST FACTO LAW.—A 
statute which alters the legal rules of evidence and re- 
ceives less or different testimony than the law required 
at the time of the commission of the offense in order 
to convict the offender is ex post facto. Holt v. State, 
2 Tex. 363; Murray v. State, 1 Tex. (App.) 417-8. Texas 
Court of Apeals, January 21, 1880. Calloway v. State 
of Texas. Opinion by White, P. J. 


EVIDENCE —DYING DECLARATIONS — BELIEF OF DE- 
CLARANT AS TO CONDITION.—In this case a person who 
had been shot, while dying, of which he was conscious, 
made certain statements as to the circumstances of the 
shooting. Held, admissible on the trial of the one 
accused of his murder, as dying declarations, notwith- 
standing it was shown that three hours before deceased 
had said that he did not feel as if he was going to die. 
Pennsylvania Supreme Court, January 25, 1880. Small 
vy. Commonwealth. Opinion by Gordon, J. 

PLEADING — DUPLICITY, CHARGING MURDER OF TWO 
IN ONE INDICTMENT NOT.—An indictment will not be 
set aside for duplicity on the ground that it charges the 
commission of two distinct offenses against two differ- 
ent persons. In1 Archbold Cr. Pl. 98, it is said 
‘there is no objection to charging a defendant in one 
count with assaulting two persons when the whole 
forms one transaction.’’ Citing Rex v. Benfield, 2 Burr. 
984, an opinion delivered by Lord Mansfield, C. J., in 
1 Whart. Cr. L. (7th ed.) § 393, it is said: ‘‘ A man may 
be indicted for the battery of two or more persons in 
the same count, or for libel upon two or more persons 
when the publication is one single act; or for a double 
homicide by one act * * * without rendering the 
count bad for duplicity.”” In Regina v. Giddings et 
al., 41 Eng. Com. L. 344, the indictment charged four 
prisoners with assaulting G. and H., and stealing from 
G. two shillings, and from H. one shilling and a hat, 
on the 14th of March, 1842. It appears that the per- 
sons assaulted were walking together when the prison- 
ers assaulted and robbed them both. The court held 
that as the assaulting and robbing of both individuals 
occurred at the same time it was one entire transaction.” 
And see Shaw v. State, 18 Ala. 547. In Ben v. State, 





22 Ala. 9, it was held that in an indictment against a 
slave for administering poison to white persons, a 
count was not demurrable for duplicity which charged 
that the defendant did administer to, and caused 
to be administered to, and taken by three certain 
white persons, a large quantity of arsenic. In the 
case of Clem vy. State, 42 Ind. 420, the court say: 
“Tf it be true, as we suppose it is, that the killing of 
two or more persons by the same act constitutes but 
one crime, then it follows that the State can not indict 
the guilty party for killing one of the persons, and 
after conviction or acquittal, indict him for the killing 
of the other, for the State cannot divide that which 
constitutes but one crime and make the different parts 
of it the basis of separate prosecutions.”” The Supreme 
Court of Tennessee, in Womack v. State, 7 Cold. 508, 
say: ‘* Two totally distinct and separate felonies can 
not be charged in the same count of the indictment; 
and if it appears upon the face of the indictment that 
the defendant is charged in the same count with the 
killing of two persons as distinct transactions, the 
indictment would be quashed. Buta single felonious 
act may result in the death of two individuals; and 
though in such a case the offender might be indicted for 
the murder of one only, he may be indicted for a single 
offense of murder in the act of slaying both. Texas 
Court of Appeals, January 14, 1880. Rucker v. State of 
Texas. Opinion by White, P.J. : 
———_~_____—_- 


NEW BOOKS AND NEW EDITIONS. 


XIV AMERICAN DECISIONS. 


HIS volume selects from 3 and 4 Littell, 1 and 2 
Martin N. S.,3 Greenleaf, 6 Harris and Johnson, 
1 Missouri, 3 New Hampshire, 3 Halstead, 2 Cowen, 1 
Hopkins, 3 Hawk, 11 and 12 Sergeant and Rawle, 1 
Harper’s Equity, 1 Peck, 2 Randolph. Among others 
it contains notes on unauthorized bail bonds; memo- 
randa upon notes and bills (on which subject, by the 
way, the writer will find an important decision in the 
recently published case of Cowee v. Cornell, 75 N. Y. 
91); vendor retaining possession; grantor’s liability for 
continuance of nuisance; abuse of process; letters of 
credit; manure as a fixture; merger; amendments 
after appeal; ne exeat; words of devise; color of title; 
malicious prosecution; voluntary conveyance. This 
series grows in importance and excellence with every 
volume. 


XXII Kansas Reports. 


This volume of 839 pages contains 132 decisions. The 
following have general interest: Mooney v. Olsen, 69. 
— Declarations of a testator are admissible to show his 
mental capacity and estrangement from a devisee. 
Challis v. McCrum, 157.— An indorser without recourse 
still impliedly warrants the genuineness of the preced- 
ing signatures, and so far as he is concerned, that the 
paper expresses the exact legal obligations of all such 
prior parties. Abbott v. Coleman, 250.— An expert may 
testify to the genuineness of a lost signature by com- 
paring his recollection of it with genuine signatures in 
evidence. Johnson v. Husband, 277.— Where a verdict 
is arrived at by marking, adding and dividing, and 
some of the jury believed it was previously agreed that 
the result should be the verdict, the verdict will be set 
aside. Kansas City Ry. Co. v. Allen, 285.—Where land 
is condemned for a railway, the former proprietor 
retains every right not incompatible with the rights of 
the company, including that to cross. Barnwell v. 
Kempton, 314.— One who fails to fulfill his contract to 
perform work and furnish materials, may still recover 
quantum meruit. Sproul v. Atchison National Bank, 
336.— A conveyance direct from husband to wife will 
be sustained if there is any equitable reason for it. 
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Abeles v. Cochran, 405.— Where one contracted to sell 

his stock in a State bank to the bank, through its direct- 

ors, the contract being ultra vires as to the bank, the 

directors are not individually liable thereon. State v. 

Jansen, 498.— A detective having disclosed to the 

police the place of an intended burglary, the proprie- 

tor of the building, upon the direction of the police, 
left the rear door, usually locked and barred, unfast- 
ened, but closed, and in the night, the defendant, with 
the detective, entered that door, the defendant lifting 
the latch and opening it, and were arrested by the 
police and the proprietor, who were lying in wait in= 
side. Held, that arefusal to instruct that this was not 
burglary, and leaving it to the jury whether the pro- 
prietor consented, were noterror. Eikenberry v. Town- 
ship of Bazaar, 556.— In the absence of statutory pro- 
vision, a town is not liable for injuries from its defect- 
ive highway. Mouriquand v. Hart, 594.—A public 
grist mill, adjoining the owner's farm, but not inclosed 
with it, is no part of the homestead. City of Fort 

Scott v. Schulenberg, 648.— The mere fact that a mayor 

is interested against the city in a cause of action 

belonging to it, and a necessary party defendant to an 
action to enforce it, does not suspend the running of 

the statute of limitations. Kansas City Ry. Co. v. 

Fitzsimmons, 686.— Where a boy was hurt while play- 

ing on defendant’s turn-table, negligently left unlocked 

and unguarded, the questions of negligence and con- 

tributory negligence are for the jury. McBratney v. 

Chandler, 692.— The contract of an attorney for ser- 

vices as such before a department of government ora 

legislative body, is valid, but for lobby services is void, 
and where it is for both, the entire contract is vitiated. 

Atchison, etc., Railroad Co. v. Hammer, 763.— Obstruc- 

tion of surface water on one’s own land to the damage 

of another is not actionable. 
McADAM ON THE STILWELL AcT. 

The Act to Abolish Imprisonment for Debt and to punish 
Fraudulent Debtors, commonly called “The Stilwell 
Act,” with Forms and References to the Judicial De- 
cisions thereunder. By Hon. David McAdam, one of 
the Justices of the New York Marine Court. New York: 
Edward G. Ward, publisher, 1880. 12mo., pp. xvii, 189. 

It is a fitting tribute to the memory of a good and 
wise legislator that the legislation which he wrought 
should be distinguished by his name. Mr. Stilwell was 
a man wiser than most of his generation, and the non- 
imprisonment act which he devised is one of the most 
humane and useful statutes upon our books. It was 
thoughtful and graceful on the part of Judge McAdam 
to preface this little volume with a historical introduc- 
tion concerning imprisonment for debt in this State, 
and Mr. Stilwell’s efforts to abolish it, and a portrait 
of that benefactor. The book also contains views of 
the old Bridewell, the old Debtor’s Jail, and the old 
Eldridge Street Jail. These pictures, although all rude, 
are interesting. The other matter is methodically ar- 
ranged, and there isan index. The typography is fair, 
but the work deserves a larger page, better paper and 
moreartistic engraving. It cannot fail to be very in- 
teresting and useful to New York practitioners and 
scholars. er 

cnnnimanoniifinnmmnningm <d 

CORRESPONDENCE. 

LIMITATION OF APPEALS. ~ 

To the Editor of the Albany Law Journal: 

This is the way the $500 limitation has just worked 
with me. Under an amended statute applicable only 
to one county, over two hundred lots or parcels of land 
belonging to my client were advertised for unpaid 
taxes. Before they were advertised, but after the list 
had been sent to the newspapers by the county treas- 
urer (some days intervened), my client tendered the 





amount of taxes and interest, the treasurer refused to 
receive the tender, without he was paid one dollar per 
line fees, the taxes amounted to $328, the fees and ad- 
vertising to $372 more. I obtained mandamus, de- 
murred to the return, and judgment was given 
against me on the demurrer, on the ground that the 
statute gave the fees to the treasurer, and that he had 
done all that he had to do, the court saying that under 
the statute the list might have been sent to the papers 
six months before it was printed, and the treasurer 
would be entitled to his fees. I claimed, among other 
points, that the statute gave the fees upon publication 
of unpaid taxes, and directed that that be made within 
eight weeks prior to the sale (it was more than eight 
weeks prior when we tendered, as the return showed); 
and that sending an advertisement to a newspaper is 
not publication. Taylor v. Troncoso, Court of Appeals, 
February 11th, 1879; 8 N. Y. Weekly Dig. 151. ‘The 
General Term affirmed judgment against me. I asked 
leave to go to the Court of Appeals, and showed that I 
came under three of the classes specified; the con- 
struction of apublic statute was involved, the decision 
was of public importance (several thousand parcels were 
advertised), the principles involved were of importance 
to others than the litigants, and it was a case of first 
impression. Hun’s Rules, 9. Leave was refused. Now 
probably I was wrong in my law, but I had studied the 
matter carefully, while the Special Term did not take ten 
minutes to hear the case, and the General Term opinion 
simply reiterated that the county treasurer had done 
all he had to and was entitled to his fees; and my client 
and I both desired the slower, cooler, less hurried judg- 
ment of our Court of Appeals, and we both feel that 
we have been deprived of our rights by this $500 limi- 
tation statute. It seems to me that the existing 
provisions for awarding damages for frivolous appeals 
afford a fairer way of deterring or of punishing them. 
In the foregoing case you observe that there was no 
question of rich man against poor man, nor of delay. 

Instead of increasing the amount of the limitation 
to $1,000, it would be more just and fair to repeal the 
statute entirely. Yours respectfully, 

Gro. W. VAN SICLEN. 
New York, February 28th, 1880. 


To the Editor of the Albany Law Journal: 

It is abitrary, undemocratic and unjust, that the 
right of a citizen to bring his case before an appellate 
tribunal should be denied by reason of a particular 
sum of money not being in terms involved in the par- 
ticular case. Courts exist to administer justice, and 
appellate courts to the more certainly insure such re- 
sult. Tosay that one citizen may have more justice or 
more facilities for insuring justice and protection 
against injustice than another, is not in accordance 
with the genius of our institutions. What is wanted 
is appellate courts intermediate the trial courts 
and the Court of Appeals, which will command the 
confidence of the public in every case, and from 
which a further appeal will be deemed a work of sup- 
ererogation and useless expense. It is no wonder 
that as our inferior system of jurisprudence is now 
organized, so many suitors crowd to the Court of Ap- 
peals for a final review, when that court is so univer- 
sally honored — not merely by the people of this State 
but throughout the Union—for the ability and upright- 
ness of its decision. Our inferior system of jurispru- 
dence seems to be organized upon the theory that the 
administration of it will be by saints, instead of on the 
true theory that human nature in judges, as well as 
in others, may be weak or corrupt. The system of Gen- 
eral Terms for review of decisions of the same court at 
nisi prius, and which the people have been led to be- 
lieve are real appellate courts, have this defect. It is 
quite true that the system has latterly been much im- 
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proved upon by prohibiting the judge whose decision is 
to be reviewed from a sitting at General Term in re- 
view of his own decision, than which absurdity could 
not well have gone further. But we shall never have 
impartial decisions —decisions that will command 
the confidence of the public before reaching the Court 
of Appeals, until the General Terms are abolished and 
we have separate and independent, intermediate or local 
appellate courts instead. It does not meet the require- 
ments of the case to appoint certain judges of a court 
to sit exclusively in review of the decisions of his 
brother judges of the same court, and it is bad as bad 
can be to give the judges, whose decisions are to be re- 
viewed, the power to deny, or in effect to defeat such 
review. It is not to be expected that every judge 
if indeed any judge, can always, if ever, rise en- 
tirely superior to all the weaknesses, frailties and 
prejudices incident to our common human nature. 
The statement of the experiences of your corre- 
spondent, Mr. Shearman, are not needed to convince 
us of this. The Court of Appeals can be relieved 
from the press of business without limiting the right 
of appeal, and at the same time afford the suitor such 
an intermediate review and decision as would in nine 
cases out of ten satisfy him, by the following plan: 
Abolish the General Terms and in place of them 
establish a separate and independent circuit appellate 
court to which all appeals must in the first instance be 
taken, said court to be composed of twelve judges (to 
be appointed from the present courts), four of said 
judges to constitute a quorum, and with power to act 
in the name of all, so that three branches of the court, 
or in other words the court itself, may at stated periods 
and at the same time be hearing appeals in New York, 
Utica and Buffalo, if the disposition of business should 
require it, the decision when promulgated to be that of 
the entire court. This would give us a permanent ap- 
pellate court which would be beyond the suspicion of 
being influenced by the court or judge from which the 
appeal is taken. From this court the appeal should be 
to the Court of Appeals, which might, if it should 
appear advisable, have alike number of judges sit al- 
ways at the Capitol, and likewise act in two parts, five 
judges to constitute aquorum. The plan of relieving 
the Court of Appeals by increasing the amount involved 
to entitle a case to be taken there, without providing 
some means of review of a case below more satisfactory 
than the present, would be a very flagrant mistake. 
G.8.P.S8. 
New York. 


[We do not believe in any such ‘‘independent” 
court. Its judges would really be no more inde- 
pendent of the circuit judges than our present gen- 
eral term judges, either in theory or in practice. 
There is very little foundation for this suspicion of 
influence.—Eb. A. L. J.] 


APPEALS. 


To the Editor of the Albany Law Journal: 

In your last number (February 28th, p. 161) you 
summarize Mr. Fowler’s bill as ‘‘ directing appellate 
courts to disregard errors in the court below, unless it 
is clearly shown and undoubtedly manifest that such 
errors produced actual and material injury, and the 
result of the trial was unjust; and that where it is 
apparent that substantial justice can be effected by so 
doing, the appellate court may modify the judgment.” 

The bill must proceed, according to this summary, 
upon the idea that all cases are either black or white, 
which was the idea upon which Lord Eldon (if I rec- 
ollect right) began the practice, but he confessed that 
later he found out that for the most part cases were 
neither black nor white, but gray. In this view, the 








Court of Appeals cannot determine the very justice of 
a cause upon the questions reviewable there by statute; 
nor can the justice of a cause be determinable upon 
the imperfect glimpses afforded by our present appeal 
books. The justice of a cause, as between party and 
party, is very apt to lie behind or inside of the facts 
alleged and in evidence. If our pleadings were com- 
pelled to formulate the very right and justice of each 
side of a cause (like the Continental system under the 
civil law)—if, for example, the plaintiff should have to 
allege something like this (regardless of all the old 
causes of action): A. B. for his complaint, alleges that 
in justice and right he is entitled to the relief hereby 
demanded, because he says, etc., and the defendant be 
put upon the counter equities on his part —then 
indeed our courts, primary and appellate, would be 
seminaries and administrators of justice, which is 
what we have got to come to, and when we get there, 
the principle of Mr. Fowler’s bill will harmonize with 
the system and necessarily follow, and the reproach of 
the abuses of law will measurably cease. But until 
then, it is beginning at the wrong end to establish 
justice as the ratio decidendi of Appellate Courts. 

To change the subject. Jarvis v. Driggs, 69 N. Y. 
143, is hardly as broad as accused of being by your 
correspondent, on page 178. The exception only went 
to the right of the plaintiffs to recover at all. The 
court below directed judgment for the amount of rent 
alleged to be due in the dispossessory affidavit. If the 
exception had been to this amount, there would have 
been a reversal. See report, p. 147. 

I respectfully submit that Jarvis v. Driggs, supra, 
and Brown v. Mayor of New York (cited by your cor- 
respondent), do not hold that (to use your correspond- 
ent’s language) ‘‘a party who has two claims against 
another depending upon the (same) state of facts, the 
one for $100 and the other for $100,000, can bring an 
action on the $100 claim and recover a judgment, which, 
as the law stands now, cannot be reviewed in the 
Court of Appeals, and yet which will completely estop 
the defendant from resisting the claim of $100,000;” 
also that Jarvis v. Driggs is no illustration of the 
‘injustice’? of such a “rule,’’ because the appeal 
was determined not upon such rule, but upon the 
omission to take an exception which would have 
shown that there was no such rule affecting that case. 

The case of Newton v. Hook (Com. of Appeals), 48 
N. Y. 676, comes nearer to the alleged rule. The head 
note, except brackets, is asfollows: “A judgment by 
default in an action [in a district court] to recover a 
payment of interest due upon a promissory note, 
where process was personally served and defendant 
appeared, but did not answer, is conclusive evidence, 
against a defense of usury interposed in an action 
between the same parties, brought [in a Court of 
Record] to recover the principal of said note. Lott, 
C. C. dissenting.”” The nonsense of such a decision 
is potent, when we reflect that usury, to be a defense, 
must be pleaded; and this decision is that not plead- 
ing it in one action estops from pleading it in another. 
So they might say that defect of proof of usury, if 
pleaded in one action, would exclude newly discovered 
or sufficient evidence in another. Suppose there had 
been a pleading and proof of facts, upon which the 
District Court and the General Term of the State of 
New York Common Pleas, which (as your non-resident 
readers may not know), is the Appellate tribunal in 
District (New York City Justice’s) Court cases, had 
decided, as a conclusion of law, that the facts proved 
did not constitute usury; is it pretendable that upon 
the same facts and conclusion of law, in a Court of 
Record, in an action for the principal of over $500, 
there could be no review of the question of law by the 
Court of Appeals? 

The true principle in the premises is thus stated by 
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the Court of Appeals in Blair v. Bartlett, 75 N. Y. 
153: ‘*The facts actually decided by an issue in any 
suit cannot be again litigated between the same parties, 
and are evidence between them, and that conclusive, for 
the purpose of terminating the litigation; and so are 
the facts alleged by one party and directly admitted 
by the other.”” Now a $100,000 suit would never get to 
the Court of Appeals on the facts, unless the facts 
should raise some questions of law, or unless the 
judgment of the General Term should appear to have 
been upon the facts as well asthe law. In Blair v. 
Bartlett, there were no facts raising any questions of 
law, and no judgment of the General Term upon the 
facts as wellas the law. Neither was there the case of 
a person having two claims against the same defend- 
ant, one for an amount under and the other for an 
amount over the limitation of appeals to the Court of 
Appeals. The case was an action against a physician 
for malpractice, by a plaintiff who, when sued by the 
physician for the same services in a Justice’s Court, 
had admitted the cause of action, and let a judgment 
go against him on proof that the services were worth 
$28, whereas they could not have been worth any thing 
if there had been “ malpractice.’’ Now, if it had been 
a usury case, the justice (although he must decide 
upon the proofs even in defaults) could not have taken 
proof of usury unless it had been pleaded, thus, the 
pleading of usury is the condition of letting in the 
proof. But malpractice may be proved under the gen- 
eral issue, because (S. C., p. 155) ‘‘ Where the defense ”’ 
(not being statutory) “‘goes to destroy the claim 
entirely, it may be availed of under the general issue.’’ 

I have reviewed the position of your correspondent, 
because he is a lawyer of very high standing, and the 
profession ought not to be silent when he quotes the 
Court of Appeals as going beyond itself in establishing 
such an objectionable rule. If he insists upon his 
proposition that a decision upon the law (not a mere 
finding of fact) in a suit not appealable to the Court of 
Appeals, binds that court in another suit between the 
same parties, raising the same question and appealable 
there, I hope he will refer us to the authorities. 

I need not say that I cordially rejoice in his disting- 
uished opposition to the appeal limitation, and may 
add that the lawyers in Western New York, from all 
accounts, seem to be moving the same way. 

Respectfully, 
B. W. HuntTIneTOoN. 

New Yor«, March 1, 1880. 


[We demur to our correspondent’s second para- 
graph. How can an issue be influenced by an alle- 
gation that the party is entitled in justice and right 
to what he asks, if he does not state facts showing 
his right; and if he states the facts, what is the use 
of the allegation? Even in our correspondent’s 
theory, we do not see how Mr. Fowler’s bill can be 
proper.—Ep. A. L. J.] 


CourRT OF APPEALS REPORTS. 


To the Editor of the Albany Law Journal: 

Will the time ever come when the public in general, 
and the lawyers of this State in particular, shall no 
longer suffer from all manner of annoyance, abuses and 
frauds in the matter of the publication of the Reports 
of the Courts of Appeals? In the first place, why 
should we be compelled to wait from a year to a year 
and a half after a cause has been decided by that tri- 
bunal, before we can know what legal propositions are 
therein settled? The agreement in writing, under and 
by which the officials having the matter in charge have 
“let the job’ of printing and preparing these decisions 
for the market, provides, among other things, that 
“each volume of said reports shall be printed and 





bound ready for delivery with all practicable accuracy 
and despatch. Has this provision of the contract any 
meaning or validity? Was it put there for a purpose, 
or is a person who enters into a contract with the 
State at liberty to ignore the whole or a part of it at 
will, if his interests prompt him so todo? Again,a 
little further on in the said written document is another 
provision which requires that the publisher of these 
Reports ‘‘ shall keep them on hand for open and public 
sale, at and for the price of forty-eight cents per copy.” 

Now I have taken some pains to inquire of my pro- 
fessional brethren in this locality, and I have not yet 
been able to find any one of them who has ever suc- 
ceeded in purchasing a volume of these Reports for 
the price stipulated, or for double that sum. In fact 
they are obliged, as I am informed, and my Own 
experience confirms the truth of the statement: First, 
in every purchase to give their patronage directly to 
the publisher, and second, to pay whatever he, or the 
firm of which he isa member sees fit to demand, in 
utter disregard of the price fixed by the terms of the 
agreement, under which he usurps the privilege of 
thus speculating at the expense of the legal fraternity, 
and all others who happen to need his publications. 
If it was the intention to give to the publisher of 
these books the monopoly of the decisions of the 
highest court of the State, and to allow him with per- 
fect impunity to exact and receive whatever price for 
his tardily executed publications that he sees fit to 
demand, why go through with the farce of inserting 
aprice at all in the agreement? Perhaps, however, 
the only office or purpose of the words “ forty-eight 
cents ’’ was finished and ended when it had secured to 
the person who bid that amount the exclusive privi- 
lege and profits of an agreement which he accepted 
and executed only to ignore and disregard it whenever 
and in whatever way best suited his individual inter- 
ests and purposes. Again, alittle farther down in the 
written document, which the parties to it are pleased 
to call a contract, there is a provision, or rather the 
absence of a provision, the evident intent of which is 
peculiarly interesting and cunning. In the contract 
immediately preceding the one now in question, exe- 
cuted by and between the same parties (but through 
different agencies, so far as the State of New York is 
concerned), and for the same purposes, bearing date 
November 25, 1874, it was in substance, if these con- 
tracts have any substance, provided that the price (in 
that agreement fixed at $1.10) at which this same pub- 
lisher obligated himself to sell the bound volumes of 
these Reports, should continue the same through all 
time to come. In other words, that he should not 
simply sell the books at $1.10 during the time his con- 
tract continued in force (three years), and after that 
charge as much as he pleased, but that all the books 
published under that contract should forever continue 
to be sold at the price fixed by the terms thereof. In 
the agreement next subsequent, which is the one now 
in force, executed on the 13th day of December, 1877, 
the last-above mentioned provision or restriction is 
shrewdly left out. The object of this omission could 
have been none other than to give to the publisher of 
the New York Reports the privilege of charging and 
demanding for them whatever he sees fit, just as soon 
as the three years from the time his contract was exe- 
cuted shall have expired. And is it not quite probable 
that this fact accounts for the delays we have been 
suffering? If this publisher can manage to keep the 
profession and the public quiet, by now and then giv- 
ing them a volume of decisions a year or a year and a 
half old, until the end of the time covered by his con- 
tract, and then suddenly become diligent in his busi- 
ness, and throw upon the market at once a half dozen 
or more volumes of his publications, kept back for the 
purpose, at prices ranging from five to eight, and per- 
haps ten dollars per volume, and also put the price of 
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the few issued during the continuance of the said 
agreement (but sold afterward) up to the same amount: 
he will make a good thing out of it, and we of the 
legal profession will be his principal victims. 

In conclusion, Mr. Editor, is it not a wicked, dis- 
graceful and cruel shame that such a condition of 
affairs is permitted to exist? Is there no power any- 
where to compel a performance, according to the letter 
and spirit of this agreement? Why should a person 
be permitted, with perfect immunity, to ignore a bar- 
gain made with the State, and not be called to an 
account, any more than if made with an individual? 
Cannot the Legislature do something to put a stop to 
this miserable business? And ought not something to 
be done (if there is any power under the Constitution 
to do it) to prevent the publisher taking advantage of 
the omission hereinbefore alluded to, which must have 
been brought about with a full knowledge on the part 
of all the parties who had charge of the making of the 
contract, and of the interests of the public to be bene- 
fited or cursed by the performance or breach of its 
provisions? The intent of this omission could have 
been none other than the one suggested. 

It seems to me that it is high time that the profession 
and the public awake to a realizing sense of the shame- 
ful abuses which have been and are being openly prac- 
ticed, and seeing the evil, make an effort to devise 
some means to correct it. 


IrHaca, March 2, 1880. 


[We believe our correspondent is wrong in a 
measure. He can get his books at the contract 
price, if he will go in person, or send a written de- 
mand, satisfy the publisher that he is an admitted 
lawyer, and not simply a student, tender the exact 
money, and put on astiff upper lip; unless the pub- 
lisher says he has none bound, or that the volume is 
out of print, or not published; but he will not get 
it wrapped up unless he pays for paper and twine, 
and he will not get it at all unless the publisher has 
a mind to let him have it.—Ep. A. L. J.] 

To the Editor of the Albany Law Journal : 


To continue the lien of a chattel mortgage from year 
to year, should copy thereof, statement, etc., by mort- 
gagee, be filed within thirty days preceding the expira- 
tion of one year from date of first filing, or within 
thirty days preceding expiration of one year from date 
of last refiling? 


ONE OF THE VICTIMS. 


Yours, etc., 


CoBLESKILL, March 4, 1880. 


ES ——————— 
NEW YORK COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tuesday; 
March 9, 1880: 

Judgment affirmed with costs— Grattan v. Metropo- 
litan Life Insurance Company; Woodward vy. Fuller ; 
Clute v. The City of Albany ; Harway v. Lott. —-Judg- 
ment affirmed — Levy v. The People; Bakery. The Peo- 
ple; Poole and ano. v. The People. —— Judgment re- 
versed, and judgment ordered for the defendant, with- 
out costs — The City of Rochester v. The Town of Rush. 
— Order reversed and motion denied with costs — 
Monarque v. Monarque. —— Order affirmed with costs 
— The Lake Shore & Michigan Southern Railway Com- 
pany v. Roach.— Order of General Term and Special 
Term reversed and case remitted to Special Term for 
taxation of the fees of the referee, in accordance with 
the fee billin the act of 1869, with costs of one appeal 
only — Schermerhorn vy. Prouty. 





NOTES. 

7 current number of the American Law Review 

contains leading articles on effect of fraud on sub- 
scriptions to stock, by Seymour D. Thompson, and 
conflict between Federal and State decisions, by Wil- 
liam B. Hornblower. Also an abstract of Kassing v. 
Keohane, on forcible detainer, with a note by Mar- 
shall D. Ewell, and an editorial note on Slade y, 
Patten, 68 Me. 380, on perpetuities. —— The current 
number of the Southern Law Review contains leading 
articles on regulations of common carriers in the car- 
riage of passengers, by Edwin G. Merriam; expert’s 
property in his skill and knowledge, by J. G. Lodge; 
official bonds of officers of private corporations, by 
Frank W. Peebles; and contributory negligence, by 
Seymour D. Thompson. Alsoa large number of excel- 
lent book reviews, which as usual are the best pub- 
lished in this country.——The proposed bill in our 
Legislature permitting comparison of handwriting has 
become a law. 


We have received a copy of Mr. Ivins’ admirable but 
unsuccessful essay for the prize of our State Bar Asso- 
ciation, on the subject of Common Law Codification. 
Mr. Ivins is on the wrong side, against codification, 
but his essay, although inconclusive, is none the less 
admirable. We hope soon to find space for it. —— We 
have received an address by Nathaniel Tertius Law- 
rence, president of the Incorporated Law Society, at 
Cambridge, England, entitled Facts and Suggestions as 
to the Laws of Real Property. The writer makes many 
suggestions of minor improvements in the law, includ- 
ing one that sounds strangely to an American, namely, 
that a registry of mortgages should be established, 
with priority to registered over unregistered mort- 
gages. If the learned gentleman could devise some 
practicable plan of dividing the land of his little 
island among the inhabitants a little more generally, 
he would prove a public benefactor. 


At the recent Manchester Assizes in England there 
were eighty-eight causes entered for trial. A corre- 
spondent of the Manchester Guurdian says: ‘‘ For my 
own part, after an experience of nearly twenty-five 
years, Imay say I never saw or heard of such a bur- 
lesque of trying causes, in one of the courts at all 
events. Counsel, solicitors, suitors, and witnesses 
bustled into court to have their causes tried, and were 
as quickly hustled out again, disappointed, indignant, 
and venting their feelings in strong language at some 
compromise or other they had been — well, induced to 
enter into, or at the sudden collapse of their cases be- 
fore one-fourth of their witnesses had been called. 
However, as I heard Lord Justice Brett say, about 5.30 
p. M. last Saturday, when he cheerily announced to 
jaded counsel and weary jurors his intention of trying 
five or six more cases that evening, ‘if the people of 
Manchester wiil enter eighty-eight causes they must 
take the consequences.’’’ Soit seems that in the mul- 
titude of sinners tnere is no safety. 


One of our most useful exchanges is the North-west- 
ern Reporter, issued by the West Publishing Co. of 
Saint Paul, Minn. This weekly gives cases in full from 
Michigan, Iowa, Wisconsin, Minnesota, Nebraska and 
Dakota, giving all cases decided, with a weekly in- 
stallment from each State. It now proposes to give in 
supplements all the opinions in full of Ohio, Illinois, 
Missouri, Indiana, Kentucky, and Kansas, as fast as 
announced. Thus a lawyer ean get the entire reports 
of twelve States for $15 a year, considerably ahead of 
the regular reports. This is the greatest enterprise of 
the kind that we have ever heard of, and deserves 
encouragement. The regular weekly can be had alone 
or with any of the supplements. 
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CURRENT TOPICS. 





N the case of Davis, the Federal revenue collector, 
| indicted for murder in Tennessee, who sought 
to remove his case into the Federal court for trial, 
alleging that the killing was committed in self- 
defense, while he was engaged in the performance 
of his official duties, the statute provides that the 
removal may be had in the case of such an officer, 
where he is prosecuted ‘‘on account of any act done 
under color of his office or on account of any right, 
title, or authority, claimed by such officer under 
such law.” The ground of Mr. Justice Clifford’s 
dissent, concurred in by Mr. Justice Field, is that 
the Federal courts have no authority to try any such 
crime, and there is no mode of procedure provided. 
The learned justice says: ‘‘Crimes defined by an 
act of Congress and within the jurisdiction of the 
Federal courts may be divided into two general 
classes: 1. Such as are committed on the high 
seas or on navigable waters out of the jurisdiction 
of any particular State, or within some place under 
the exclusive jurisdiction of the United States. 
2. Such as relate to subjects committed to the 
charge of the nation, which are comprised within 
the grant of judicial power over all cases arising 
under the Constitution, laws, and treaties of the 
United States, and cases affecting ambassadors or 
other public ministers and consuls.” And he argues 
that ‘no special ground is set forth for the removal 
nor any thing that can be tortured into a reason for 
withdrawing the case from the jurisdiction of the 
State court, unless it be that the prisoner is a dep- 
uty collector of the revenue, and that he alleges in 
the petition that the killing was in his own neces- 
sary self-defense to save his own life, which is a de- 
fense that can as well be made in the State court as 
in the Circuit Court, unless it be assumed that a 
Federal officer is entitled as a matter of right to 
transfer every indictment against him for crime, 
when found in a State court, into a Federal court 
for trial.” And he concludes: ‘‘1. That the sec- 
tion of the Revised Statutes in question does not 
authorize the removal of a State indictment for an 
offense against the laws of the State from the State 
court where it is pending into the Circuit Court of 
the United States for trial. 2. That if it does pur- 
port to confer that authority, it is unconstitutional 
and void.” 


The ground of Mr. Justice Field’s dissent in the 
case of Strauder, and of his separate opinion in 
that of Lee and Reynolds, the colored men, and in 
the case of Judge Coles, is substantially that the 
presence of colored men on a jury impanelled to try 
acolored man is not essential to secure to the ac- 
cused the ‘‘ equal protection of the laws.” ‘From 


the return of the district judge it would seem that 
Vou. 21.— No. 12. 





in his judgment the presence of persons of the col- 
ored race on the jury is essential to secure to them 
the ‘equal protection of the laws;’ but how this 
conclusion is reached is not apparent, except upon 
the general theory that such protection can only be 
afforded to parties, when persons of the class to 
which they belong are allowed to sit on their juries. 
The correctness of this theory is contradicted by 
every day’s experience. Women are not allowed to 
sit on juries; are they thereby denied the equal pro- 
tection of the laws? Foreigners sesident in the 
country are not permitted to act as jurors, yet they 
are protected in their rights equally with citizens, 
Persons over sixty years of age in Virginia are dis- 
qualified as jurors, yet no one will pretend that 
they do not enjoy the equal protection of the laws. 
If when a colored person is indicted for a criminal 
offense it is essential, to secure to him the equal pro- 
tection of the laws, that persons of his race should 
be on the jury by which he is tried, it would seem 
that the presence of such persons on the bench 
should be equally essential, where the court consists 
of more than one judge; and that if it should con- 
sist of only a single judge, such protection would 
be impossible. To such an absurd result does the 
doctrine lead, which the Circuit Court announced 
as controlling its action.” The answer made to 
this by the political newspapers probably will be 
that there is no prejudice against or oppression of 
women, old men, and foreigners, as classes, and 
therefore they need no such protection. But the 
fallacy of the learned judge’s argument lies deeper. 
It is not insisted that colored women, colored men 
above sixty, or colored foreigners should be privi- 
leged to sit on juries, but only that colored citizens 
under sixty should have that privilege. The privi- 
lege is denied to that class for some reason, and as 
it clearly is not on account of sex, age, or alienage, 
we can readily draw the conclusion that it is for 
some reason not applied to white citizens — no mat- 
ter what—and therefore they do not stand equal 
before the laws, and presumably are denied the 
‘equal protection of the laws.” As for the argu- 
ment about colored judges, it may be said that a 
prisoner’s fate rarely depends much on the judge, 
and hence it is all the more important that he 
should have an impartial jury. But the judges are 
permanent in a measure, not drawn for a particular 
case; and to goastep further, we do not see why 
a State statute prohibiting colored men from hold- 
ing the judicial office would not be unconstitu- 
tional. In the case of a bench consisting of only 
one judge, it certainly would be impossible, as the 
learned justice intimates, that he should be both 
black and white, but it might be some assurance of 
comfort to the colored race, and no serious threat 
of danger to the white, if the judge should be a 
compromise between the two colors. 


The Supreme Court of the United States, in two 
cases arising in Ohio and Maryland, has affirmed the 
power of the Federal government to regulate elec- 
tions, so far as they pertain to Federal officers, and 
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to punish malfeasance of State officers in such elec- 
tions. State judges of election were indicted and 
convicted in the Federal court, in one case for re- 
sisting the United States marshals and inspectors 
of election, and in the other for violating the State 
law by allowing a ballot-box at a State election to 
be broken open after it had been sealed up. The 
court hold the Federal election law constitutional, 
and that the Circuit Court has jurisdiction of 
offenses against it, and that the infraction of State 
laws regulating the election of United States repre- 
sentatives is cognizable by the Federal courts. 
These decisions, with that in Davis v. Tennessee, go 
very far in recognizing the United States govern- 
ment as in a considerable degree independent and 
capable of protecting itself against State frauds and 
encroachments, and not as a nominal sovereign with 
the mere ‘‘likeness of a kingly crown.” In a word, 
that although it derives its powers from consent of 
the States, yet the powers so derived are such as 
are reasonably necessary to the supposed purposes 
for which they were given. 


A singular point has been decided in the New 
York city Common Pleas at General Term. It 
seems that on the trial below the plaintiff's cause 
was conducted by a law clerk not admitted to prac- 
tice. He also gave testimony, and on cross-exami- 
nation it appeared that he was not an attorney and 
counsellor. Objection was then made to his con- 
ducting the cause any further, but the objection was 
ignored, and he conducted the cause to the close. 
The General Term set aside the judgment as void. 
This is under sections 63 and 64 of the Code of 
Procedure. The former forbids any person not ad- 
mitted as an attorney and counsellor to ‘‘ make it a 
business to practice as an attorney” in New York 
or Kings county; and the latter makes a violation 
of that prohibition a misdemeanor; and also enacts 
that any judge or justice in either of those coun- 
ties ‘‘who knowingly permits to practice in his 
court” any such person, is guilty of a misdemeanor. 
It thus seems that the judge is guilty of a misde- 
meanor where the law clerk might not have been, 
for the latter is guilty only where he ‘‘ makes it a 
business to practice,” but according to the present 
holding the judge is guilty if he knowingly permits 
him to practice in a single instance. There may be 
some question whether the two provisions should 
not be construed together, and as referring only to 
a case where the person ‘‘makes it a business to 
practice.” But if this is not the natural construc- 
tion, then the two sections should be made to cor- 
respond, either by enlarging the liability of the act- 
ing attorney, or by narrowing that of the judge. 
If it is wrong for a judge to let a layman try a sin- 
gle case in his court, it certainly is wrong for the 
layman to do so; and if it is not wrong in the lay- 
man it certainly is not wrong in the judge. But to 
say that such a judgment is void seems to us to be 
going too far. Reversible for error it may be, but 
not absolutely void. 





Next week we shall issue our first supplement of 
general laws. Quite a number have been signed, 
but they are all short, and we have delayed until we 
could gather enough to make a supplement of re- 
spectable size. 


In the Senate, Mr. Jacobs has introduced a bill 
providing that when any judge of the Court of 
Appeals, or justice of the Supreme Court or of any 
Superior City Court, shall resign because of illness, 
and shall file a certificate of his associates that be- 
cause of the state of his health he is disqualified 
from the performance of his duties, he shall be paid 
for the remainder of the term for which he was 
elected half the amount of the salary of the office. 
The smallest favors thankfully received, of course, 
but this is a feeble apology for what ought to be 
done, namely, the granting of a half pay pension for 
life, on retirement on account of physical incapacity, 
or limitation of age. Mr. Strahan proposes to 
put the State into a general collection and agency 
business, by allowing citizens to assign to it their 
claims against other States, to be prosecuted by the 
State. The question of the constitutionality of this 
scheme is now pending in the Federal Supreme 
Court, in a New Hampshire case. Mr. Pitts pro- 
poses to make it a felony to steal, destroy, or con- 
ceal a will, etc. Mr. Jacobs proposes to amend 
section 25 of the judiciary act, relating to the 
removal of justices of the peace, and judges and 
justices of inferior courts, by providing for the 
ascertainment of the expense, and that it shall be 
defrayed by the city, town or village where such 
officer exercises his duties. A bill, reported by 
a joint committee to amend the tax law, makes im- 
portant changes. It exempts buildings used by 
institutions of learning over which the State exer- 
cises supervision, lunatic asylums, and the Dudley 
Observatory; every church to the value of $10,000 
and the land belonging to and used exclusively 
therewith; all burial grounds except such as are 
used for profit; free public libraries and their real 
and personal property; stocks owned by the State. 
The main omissions are stocks of literary and chari- 
table institutions; churches above $10,000; ministers 
of the gospel; and personal estate of corporations. 
No deduction is to be made for debts. An addition 
is made expressing the rule that personal property 
follows the person. The exemption of foreign 
capital transmitted to agents here for investment is 
cancelled. 


{ 


In the Assembly, Mr. Terry has introduced a bill 
providing that all persons jointly indicted shall, 
upon the trial of either, be competent witnesses for 
each other, the same as if not included in the same 
indictment, and that on criminal trials and exami- 
nations before trial a husband or wife may be exam- 
ined as a witness, either in behalf of or against the 
other, but upon no such trial or examination shall a 
husband or wife be compelled to testify against the 
other. Mr. Steele proposes a bill forbidding 
insurances for more than three-fourths of the cash 
value of buildings insured, and protecting insurers 
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against paying more than that proportion. If the in- 
surance companies cannot take care of themselves in 
this matter, we do not see the propriety of legislative 
interference. Especially singular is this bill in the 
face of the recent rejection of the bill providing 
that the amount of recovery shall be the amount 
stated in the policy. Mr. Gillette proposes to 
amend chapter 482 of Laws of 1875, conferring pow- 
ers of local legislation and administration on super- 
visors, by authorizing them to designate the news- 
papers to publish terms of court, lists of jurors for 
the oyer and county courts, county and town 
accounts, and reports and tables; and giving them, 
except in cities whose boundaries are the same as 
the county, the regulation and control, by enact- 
ment, of expenditures for jails, county poor, fuel, 
stationery, and blanks, materials for repair, labor of 
such repair, ‘‘and all other expenditures necessary 
to be incurred for the use and benefit of the county.” 
Would not this last phrase, leaving out ‘‘ other,” 
have expressed the whole thing ? Mr. Saunders 
proposes to amend section 23, chapter 5, title 2, part 
2 of the Revised Statutes, in reference to specific per- 
formance of contracts by lunatics, by including con- 
tracts relating to lands made by the ancestor from 
whom the lunatic inherits or takes, and in case the 
person entitled to the conveyance is the committee, 
authorizing the court to appoint a person to convey. 
——AMr. Case proposes to allow incorporations for 
insuring against lightning. Now give us a company 


to insure against lightning rods; it would be much 


more useful. 


Mr. Chamberlain introduces a bill in the Assem- 
bly, providing that real estate mortgages shall not 
be taxed, but the land shall be taxed in full to the 
mortgagors, who shall be credited on the mortgage 
with such an amount as the mortgage bears to the 
assessed valuation. Thisis abadscheme. Suppose 
a piece of land worth $10,000 is mortgaged for 
$3,000. Notoriously it is never assessed at more 
than $6,000. This scheme would make the mort- 
gagee pay half the tax when he has not one-third 
interest in the land. But the bill is clearly uncon- 
stitutional as to existing mortgages, and has been in 
effect so pronounced by the Federal Supreme Court. 
That court said, in Murray v. City Council of Charles. 
ton, 96 U. 8. 432; S. C., 17 Alb. L. J. 821: ‘It 
may then safely be affirmed that no State, by virtue 
of its taxing power, can say to a debtor, ‘you need 
not pay to a creditor all of what you have promised 
to him. You may satisfy your duty to him by re- 
taining a part for yourself, or for some municipality, 
or for the State treasury.’” As to mortgages that 
are not in existence, the bill would be perfectly 
ineffectual, for no one would be so foolish as to lend 
his money on mortgage under such a law. The 
scheme is dishonest, unjust, ridiculous and impotent. 


NOTES OF CASES. 


EVERAL recent cases of applications for divorce 
on the ground of impotency are worthy of 
note. In Lorenz v. Lorenz, Illinois Supreme Court, 





February 4, 1880, Northw. Rep., 1 lll. Supp. 47, the 
action was by the wife. The only evidence was ad- 
missions of defendant, and the inference to be 
drawn from the wife’s testimony that during their 
married life of ten years her husband had never at- 
tempted intercourse. A physical examination dis- 
closed no malformation nor atrophy. The statute 
forbids a decree on confessions alone, unless the 
court is satisfied of their sincerity and good faith. 
There was no such evidence. The statute also re- 
quires proof by reliable witnesses. The chancellor 
having dismissed the bill, his decree was affirmed. 
The court laid stress on the delay, saying: ‘* The 
fact that she has waited for ten years before bring- 
ing the suit is strongly against her, not as showing 
a condonement (if such a term could be applicable 
here), but as a circumstance tending to show that 
her story is a fabrication. Under the law, as ad- 
ministered in the English courts, a less delay than 
that here, where the husband has been an applicant 
for divorce on the ground of the impotency of the 
wife, has been held a bar to his right to a decree. 
2 Bish. on Mar. and Div. (5th ed.), § 582. And so 
we held in Piepho v. Piepho, 88 Til. 438. A greater 
delay, however, may be excused where the wife is 
an applicant for divorce on the ground of the impo- 
tency of the husband, upon the presumption that 
she may be restrained from making the application 
on this ground, by reason of the modesty of her 
sex. The principle, however, in all such cases is 
delay in making the application for divorce on the 
ground of the impotency of the opposite party, is a 
circumstance tending to impeach the bona jides of 
the allegations, of greater or slighter importance, as 
the application may be made by the husband or the 
wife, and in proportion to the extent of the delay.” 
‘‘ Again, it is to be taken into consideration that it 
is the evidence of appellant alone, a highly inter- 
ested party, which sustains this charge. It is not 
the policy of the law to place the question of 
whether parties shall be divorced or not entirely 
within their own control.” 


In Piepho v. Piepho, cited above, the bill of the 
husband alleged that his wife was impotent, being 
an hermaphrodite. It was held on demurrer that 
this was not an allegation of impotency. The com- 
plainant having been married thirteen years, and 
cohabited with the wife eight years, this delay also 
was held fatal. In Merrill v. Merrill, 126 Mass. 
228, at the trial of a libel for divorce by a husband 
against his wife alleging impotency on the part of 
the wife, it appeared that the parties had occupied 
the same bed for a period of ten years, both being 
in good health; that the marriage had never been 
consummated by any act of sexual intercourse; that 
the husband had often tried to have intercourse with 
his wife, but she utterly refused to permit it, giving 
no reason for her refusal; that the husband did not 
know that the wife was physically incapable of the 
act of sexual intercourse; and that the wife refused 
to submit to an examination as to her physical ca- 
pacity. A female witness testified that the wife had 
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said to her that she ‘‘could not have connection 
with any man,” but gave no reason or explanation 
why she could not. Held, that this statement of 
the wife, taken together with the other evidence, 
would justify a finding that the charge in the libel 
was proved; and that a ruling that the evidence 
would not, in law, justify such a finding was a sub- 
ject of exception. On a new trial, however, the 
libel was dismissed. This seems a rather strong 
case, the only evidence being inferential from the 
wife’s refusal to submit to intercourse or surgical 
examination, and her ambiguous admission, which 
might imply incapacity or mere unwillingness. The 
delay too seems excessive. But the case finds coun- 
tenance, upon the point of the evidence, at least, in 
the late English case of S. v. A., 3 P. D. 72, where 
the court say: ‘‘ Recent cases only establish this in 
advance of previous decisions, namely: that where 
a woman is shown not to have had intercourse with 
her husband after a reasonable time for consumma- 
tion of her marriage, and resisted her husband's at- 
tempts, the court will draw the inference that that 
refusal on her part arises from incapacity.” We take 
it, however, that this would not apply, if the party 
submitted to an examination disclosing no incurable 
physiological obstacle. In the last case, the hus- 
band had married a small, hump-backed woman, 
who had a little money, and after a month he sued 
for divorce, alleging that she refused his advances. 
An examination revealed no defect, but on the con- 
trary it appeared that connection had once or twice 
occurred. The court held that ‘‘a willful, wrong- 
ful refusal of marital intercourse is not in itself suf- 
ficient to justify the court in declaring the mar- 
riage to be null by reason of impotence,” and dis- 
missed the petition. In England it seems that the 
law requires ‘‘three years’ cohabitation, by which 
is meant, that three years is a sufficient time to as- 
certain whether it is a mere coyness on the part of 
the woman, or whether there is any physical inca- 
pacity.” And the court strongly intimated that the 
delay of nine years in that case would be fatal, but 
do not so pronounce. 


In Perkins vy. Keller, Michigan Supreme Court, 
February 11, 1880, 4 Northw. Rep. 131, publication 
of a notice of foreclosure by advertisement was 
commenced in a paper published at Wenona, Bay 
county, known as the ‘‘ Wenona Herald.” During 
the publication the newspaper office was moved 
across the river to Bay City, in the same county, 
and the name changed to ‘‘ Bay City Herald ;” the 
paper, in all respects except as to name, remaining 
the same, and publication was there completed. 
Held, that there was no loss of legal identity by the 
change in name and location, and the publication 
being otherwise correct, was sufficient. The court 
said: ‘‘ The only question is whether the Bay City 
Herald is the same paper as the Wenona Herald ; and 
the inquiry is narrowed down to whether change of 
place and change of name destroy legal identity. 
Change of place certainly does not. The same 
newspaper or magazine is often published at differ- 
ent times in different towns or cities, and in differ- 





ent places in the same city. Some of the leading 
reviews, both in Great Britain and America, have 
been published at different times in cities remote 
from each other, and in different States and coun- 
tries. No doubt such changes might be such as to 
destroy their competency to publish some legal no- 
tices, but no one ever supposed they were not, in 
the general understanding, continuous enterprises, 
The good-will of such publication is sometimes 
their most valuable property, and the chief value 
of that has consisted in the reputation derived not 
from locality but from management. Changes of 
ownership even do not always make any serious dif- 
ference in the popularly recognized identity any 
more than in corporations. It is not easy to define 
in words precisely what makes the identity of the 
Edinburgh Review, or of one of our American 
monthlies, but very few subscribers or readers are 
curious to know the locality of the printing or pub- 
lication office.”” The same principle is held in Sage 


v. Central Railroad Co., 99 U. 8. 384. 


The Michigan court seems relaxing on the Sunday 
law. It has recently held that a church subscrip- 
tion made on Sunday is valid as a work of ‘‘ char- 
ity.” Allen v. Duffy, February 11, 1880. And in 
O’ Rourke v. Rourke, February 11, 1880, 4 Northw. 
Rep. 103, the same court held as follows: A note 
made on Sunday is not for that reason void at com- 
mon law. It will not be presumed, in the absence 
of evidence, that the legislation in other States as 
to Sunday is the same as that of this State. Where 
a note was made in the State of New York on Sun- 
day, in the absence of a showing as to what the 
statute of that State was, it would not be treated as 
void for that reason, The court said: ‘‘ We cannot 
assume that other States have legislated as we have 
in regard to the observance of Sunday or the first 
day of the week, and the record is silent relative to 
the course or state of legislation in New York. If 
we were disposed to speculate on the subject, we 
should not infer that the note would be void there. 
Smith v. Wilcox, 24 N. Y. 353; Merritt v. Earle, 29 
id. 115; Eberle v. Mehrbach, 55 id. 682.” 


In State v. Lonsdale, Wisconsin Supreme Court, 
February 3, 1880, 2 Wis. Leg. News, No. 106, the 
court incidentally treated the question of privilege 
of a communication by a mercantile agency to a 
subscriber, saying: ‘‘ We do not think it proper to 
pass definitely upon the character of the communi- 
cation which is charged to be libellous, or to say 
whether or how far it is privileged as respects Mr. 
Reed. These are questions which should regularly 
be determined in the libel suit. For the purposes 
of this appeal we are inclined to think that it was 
conditionally privileged in the hands of the appel- 
lant or his principals, and that they might lawfully 
make known its contents confidentially to their sub- 
scribers seeking information of the financial stand- 
ing of the relators; provided they did so in good 
faith —that is, without malice and in the belief 
that the statements therein contained were true.” 
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It is perfectly settled that such communications are 
privileged. Ormsby v. Douglass, 37 N. Y. 477; Bil- 
lings v. Russell, 8 Boston L. Rep. (N. 8.) 699; Beards- 
ley v. Tappan, 5 Blatchf. 497; §. C., 10 Wall. 427. 
But in the last case it was held that such information 
was not privileged, when written in office books ac- 
cessible to clerks of customers, and when it was 
communicated to such clerks. Nor is it privi- 
leged when printed and circulated in large numbers 
among subscribers generally, although in cypher, 
understood only by such subscribers, Such a com- 
munication, to be privileged, must be confined to 
those having an interest in the information. Sun- 
derlin v. Bradstreet, 46 N. Y. 188; 8. C., 7 Am. Rep. 
822. 
—_——__—__——. 


FIRE LIMITS. 


T was decided in Mayor and Council of Mon- 
roe v. Hoffman, 29 La. Ann. 651; S. C., 29 
Am. Rep. 345, that a municipal corporation has in- 
herent power, independent of legislative grant, to 
forbid the erection, and compel the removal of 
buildings formed of combustible materials, within 
the densely built-up parts of a town. The court 
say: ** There has been great diversity of opinion as 
to the power of municipal corporations to restrict 
the right of property, by forbidding the owner to 
put up such buildings as he may choose, that is, of 
such materials as his taste or convenience may in- 
duce him to prefer; but we have no hesitation in 
saying that such regulations, applicable to cities 
and towns compactly built, fall within the police 
power of municipal corporations; and the maxim 
sic utere tuo ut alienum non ledas forbids the owner 
so to use his property as to imperil that of his 
neighbors, or to endanger their lives or their health. 
We think a municipal corporation might, without a 
special legislative grant of power to that effect, pro- 
hibit the erection of works and factories, and the 
pursuit of industries within the corporate limits, 
which would be injurious to the public health and 
destructive of the comfort of the inhabitants, by 
subjecting them, in the crowded streets, to nause- 
ous smells and sickening odors; and the right to 
prohibit the erection of structures of wood and 
other combustible materials in the compactly-built 
parts of a city or town, by which the property of 
the other inhabitants would be subjected to con- 
stant risk of fire, falls within the same general po- 
lice power, and exists, and must exist, ex necessitate, 
without special legislative authority.” 

This would seem a reasonable doctrine, under 
the law of self-preservation, but it is by no means 
unanimously accepted. 

Dillon (Munic. Corp., § 338) says: ‘* Municipal 
corporations, with power to provide for the safety 
of their inhabitants, may establish jire limits and 
prevent erection therein of wooden buildings.” 

The leeding case upon this topic is Respublica v. 
Duquet, 2 Yeates, 493, A. D. 1799, which holds that 
a law directing the corporation of Philadelphia to 
pass ordinances to prevent the erection of wooden 





buildings in certain parts of the city, as they may 
think proper, is constitutional, and that the ordi- 
nance may denounce a penalty on conviction of vio- 
lation. This is held without discussion, on the 
ground that it is not clearly unconstitutional. The 
court also observes: ‘‘And although corporations 
cannot of themselves make ordinances to punish 
offenders by imprisonment, yet the law cases are 
express, that if such a power is founded on the cus- 
tom, they may; and surely an act of the Legislature 
is as effectual as any custom can be.” 

In Wadleigh v. Gilman, 12 Me. 403, it was held 
that a city ordinance, prohibiting the erection of 
wooden buildings within certain limits, was within 
the power conferred by the charter, authorizing the 
common council to ordain and establish such acts, 
laws, and regulations, not inconsistent with the 
Constitution and laws of the State, as shall be need- 
ful to the good order of said body politic; and that 
a removal of a wooden building to the prohibited 
district, or even from one part of such district to 
another, was within the term erection, as used in the 
ordinance. The court said: ‘ Police regulations 
may forbid such a use, and such modifications, of 
private property, as would prove injurious to the 
citizens generally. This is one of the benefits which 
were derived from associating in communities. It 
may sometimes occasion an inconvenience to an in- 
dividual; but he has a compensation in participating 
in the general advantage. Laws of this character 
are unquestionably within the scope of the legisla- 
tive power, without impairing any constitutional 
provision. It does not appropriate private property 
to public uses, but merely regulates its enjoyment. 
A portion of this power may be assigned to a city 
government within its own jurisdiction.” ‘To 
erect is literally to raise up or build; and if it 
might admit of question, whether a building re- 
moved from one place to another is not there raised 
up or built, yet we are to understand the term ac- 
cording to its plain and obvious meaning, in the 
connection in which it was used. The mischief did 
not consist in the act of erecting, but in the con- 
tinuance of the erection.” ‘‘It protected all places 
then vacant from the annoyance and danger of 
wooden buildings.” ‘*The construction which ap- 
pears to us best calculated to prevent the mischief, 
and effect the salutary purposes, contemplated by 
the ordinance, is to regard as within its operation, 
wooden erections placed where none existed before, 
whether newly built, or removed there from some 
other quarter.” 

In Brady v. Northwestern Insurance Co., 11 Mich. 
425, it was held that the common council of Detroit 
has power to pass ordinances establishing fire limits, 
and forbidding the rebuilding or repair of wooden 
buildings within such limits. Such an ordinance is 
not to be regarded as a condemnation to the public 
use of such buildings as have become worthless un- 
less repaired. 

Salem v. Maynes, 123 Mass. 372, holds the doc- 
trine of the foregoing cases, in regard to an ordi- 
nance passed by authority of a statute which em- 
powered cities and towns to prescribe rules and 
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regulations for the construction of buildings for the 
“ purpose of preventing fire and preserving life, and 
further holds that an ordinance providing that a 
wooden building shall not be erected within a cer- 
tain specified distance of another wooden building, 
applies to such a building erected after the ordi- 
nance took effect, although before its passage work 
was begun on the cellar upon the site of the pro- 
posed building, a contract was made for its erection, 
and lumber had been bought and prepared in ac- 
cordance with the contract. 

In City of Troy v. Winters, 4 T. & C. 256, the 
charter was similar to that in the last case, and the 
prohibitory ordinance was held valid. 

In Mayor of Hudson v. Thorne, 7 Pai. 261, the 
city charter authorized the common council to pass 
ordinances to regulate or prevent the carrying on of 
manufactures dangerous in causing or promoting 
fires; to adopt and establish such regulations for 
the prevention or suppression of fires as might be 
necessary; and generally, to make all such rules, 
regulations, by-laws, and ordinances, for the good 
government of the city and the trade and commerce 
thereof, as they might deem expedient, not repug- 
nant to the Constitution and laws of the State. 
Held, that this did not authorize the passage of an 
ordinance prohibiting the erection of wooden or 
frame buildings within the city, or limit the size of 
buildings which individuals should be permitted to 
erect on their own premises. The building in ques- 
tion was a hay-press. The court said: ‘‘If the 
manufacture of pressed hay within the compact 
parts of the city is dangerous in causing or promot- 
ing fires, the common council have the power ex- 
pressly given by their charter to prevent the carry- 
ing on of such manufacture; but as all by-laws 
must be reasonable, the common council cannot 
make a by-law which shall permit one person to 
~ carry on the dangerous business, and prohibit an- 
other, who has an equal right, from pursuing the 
same business.” The answer to this reasoning 
seems to be, that the business may well be deemed 
not dangerous unless carried on in wooden build- 
ings. Of this case it is said in City of Troy v. Win- 
ters, supra, that it ‘‘is not an authority in point for 
two reasons; first, because the charter of the city of 
Hudson did not give the city power to restrict the 
erection of wooden buildings within the city, and 
secondly, because what was said in that respect by 
the chancellor was obiter. The case was decided 
upon the ground that a court of equity would not, 
by injunction, enforce the ordinances of a municipal 
corporation, unless the act sought to be restrained 
was a nuisance. Then it would be restrained be- 
cause it was a nuisance, and not because it was a 
violation of a city ordinance.” 

In Pye v. Peterson, 45 Tex. 312, it is held that 
without an express grant of power a city by its au- 
thorities cannot establish fire limits, declare wooden 
buildings erected therein to be nuisances, and pro- 
vide for the removal of such buildings and the pun- 
ishment of those erecting them. Authority to abate 
nuisances does not include the power to declare that 
to be a nuisaace, which in its nature, situation or 





use, is not such, and neither in its legal nor general 
meaning does the word nuisance apply to wooden 
buildings, even in towns or cities. 

In City of Keokuk v. Scroggs, 39 Iowa, 447, it was 
held that an ordinance prohibiting the erection of 
wooden buildings within certain specified limits 
was not authorized by a charter power “generally 
to establish such rules and regulations for the pre- 
vention and extinguishment of fires, as the city 
council deem expedient.” ‘‘ Municipal corporations 
can exercise such powers only as are expressly 
granted, and such implied ones as are necessary to 
make available the powers expressly conferred, and 
essential to effectuate the purposes of the corpora- 
tion; and these powers are strictly construed.” 

As to what constitutes an erection: 

In Douglass v. Commonwealth, 2 Rawle, 262, it was 
held that to elevate and enlarge a wooden building, 
so as materially to alter its character, is an offense 
within an ordinance prohibiting the erection of 
wooden buildings within certain municipal limits. 
The court said: ‘‘It is contended that he only al- 
tered and enlarged the old frame building; in 
short, that all he did was to repair it; that the ordi- 
nance never was intended to destroy wooden houses 
then existing, but merely to prevent their increase. 
But I cannot view the material, important and ex- 
tensive alterations and additions in question, in the 
light of mere repairs. To repair a building is to 
replace it as it was, or to restore it after an injury 
or dilapidation, not to enlarge or elevate it, by rais- 
ing it from one to two or more stories; or extending 
its sides. When by his alterations and additions 
the defendant converted the blacksmith’s shop into 
a cabinet maker’s warehouse and shop, as set forth 
in the verdict, I would say, as the court below did, 
that he erected or built a wooden building, within 
the clear intent and meaning of the ordinance in 
question, the main object of which was to diminish 
the danger of fires in populous cities.” 

The removal of a building and placing it with 
proper supports and repairs upon another lot was 
held an erection in Brown v. Hunn, 27 Conn. 332. 
Erecting an addition to a wooden building, and 
then putting up a chimney in the old part for the 
use of the addition, is held not to be the erection of 
‘an addition having in it a chimney or fire-place.” 
Daggett v. State, 4 Conn. 60. So entirely remodel- 
ling a meeting-house or shop and converting it into 
a dwelling is held not to be erecting a dwelling. 
Booth v. State, 4 Conn. 65. Soa building of wood, 
partially filled in with brick, was held not within a 
regulation forbidding certain erections of wood. 
Stewart v. Commonwealth, 10 Watts, 307. But, con- 
tra: Tuttle v. State, 4 Conn. 68. The decision in 
Daggett v. State, and in Booth v. State, is put on the 
ground that as the statute is penal, it must be 
strictly construed. In the latter the court say: 
‘‘That a former building was extensively repaired 
and converted to a new use is not disputed; but 
whether regard be had to etymology, or the popular 
meaning of language, no dwelling-house was built 
or erected, and of consequence, no law has been con- 
travened.” 
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CANA CHATTEL MORTGAGE COVER AFTER- 
ACQUIRED PROPERTY? 
HE subject of chattel mortgages, as they are now 
construed and distinguished from pledges, is of such 
recent origin, and so many of its principles still remain 
unsettled by adjudication, that it presents a wide field 
for interesting and instructive discussion. It is only 
lately settled that a chattel mortgage will be valid 
against creditors and subsequent purchasers with 
notice, where the mortgagor retains possession, and 
even now such a mortgage is viewed with suspicion by 
some of the courts. It was once held that the chattel 
mortgage conveyed the entire legal title to the prop- 
erty to the mortgagee, upon the execution of the doed, 
subject only to defeasance by payment of the debt 
secured upon the day appointed, and that upon failure 
to perform the condition at the stipulated time the 
title became absolute in the mortgagee, and free from 
any claim on the part of the mortgagor or those who 
claim under him. 

Equity, however, interfered, and gave to the mort- 
gagor and his privies the right to redeem within a rea- 
sonable time after condition broken, in conformity 
with the then-existing law or mortgages of real estate, 
retaining, however, the theory that a chattel mortgage 
is a grant in presenti, transferring the legal title to the 
mortgagee, and leaving in the mortgagor only an equi- 
table interest. The mortgagee before condition broken, 
is therefore, in the present state of the law, looked 
upon as a trustee for himself and the mortgagor, occu- 
pying the same position as a mortgagee of real property 
under the law of Massachusetts. 

The law of mortgages of real property has undergone 
a more complete development, through a course of 
judicial legislation, starting almost from the same 
point of origin as the chattel mortgage. There was 
first the vivwm vadium, where transfer of possession 
was necessary to establish an interest in the mortgagee; 
then followed the mortuum vadiugn, or mortgage, allow- 
ing the retention of possession by the mortgagor, 
although the legal title passed to the mortgagee. This 
was superseded by the equitable theory of trust, estab- 
lishing a trust in the mortgagee for the benefit of him- 
self and the mortgagor, and now in most of the States 
of the Union the whole common-law theory of mort- 
gages of real property has been rejected, and such a 
mortgage construed to be simply a lien upon the land, 
conveying no legal title, not even after condition 
broken, to the mortgagee. 

This modern theory undoubtedly conforms most 
nearly to the purposes and desired effect of a mortgage. 
Since it is given only to secure a debt or the perform- 
ance of some obligation, its ends are satisfied, if after 
condition broken means are given to the mortgagee to 
appropriate the land tothe satisfaction of the mort- 
gage, and in the interim his interests are protected 
against any subsequent conveyance the mortgagor may 
make of, or incumbrance he may impose upon, the 
land. And all this is attained in the lien theory of 
mortgages. 

The law of chattel mortgages has gone through the 
same process of change and development, with the ex- 
ception of the last stage. he courts still hold it to be 
a conveyance of the legal title, subject to defeasance 
upon performance of the condition. 2 Wait’s Actions 
and Defenses, 177, and cases there cited. 

But by parity of reasoning, by analogy with the law 
of mortgages of real estate, it is reasonable to hold, 
and is almost conclusive, that the law of chattel mort- 
gages is still in a state of transition, and that at no dis- 
tant day the theory of a lien will be applied as univer- 
sally to chattel mortgages as it is now to that of mort- 
gages of real property. It is therefore but wise, that 
in the discussion of the principles of chattel mort- 





gages, to keep this fact in mind, and before arriving at 
conclusions based upon the decisions of the courts of 
England and of this country, to consider whether a 
change in the theory of chattel mortgages will not 
make a corresponding change in the principles decided 
upon and under the old theory. 

The purpose of this article is to show that notwith- 
standing the many decisions of able and distinguished 
courts both in this country and in England to the con- 
trary, a clause ina chattel mortgage, extending it to 
after-acquired property, where such property is to take 
the place of property mortgaged and disposed of in the 
course of trade, or where it is sufficiently marked by 
description in the mortgage, so as to be capable of 
identification, when acquired, is valid, not only against 
the mortgagor, but also against attaching creditors and 
subsequent purchasers with notice. 

The chief ground of objection raised by the autho- 
rities against the enforcement of such aclause is based 
upon the theory that a chattel mortgage is a convey- 
ance in presenti. All the reports and old authorities 
agree that a grant cannot be made of things not in the 
actual or potential possession of the grantor at the 
time that the deed is executed. They claim that a 
chattel mortgage is a grant upon condition, and hence 
it cannot be made to cover subsequently-acquired prop- 
erty. Janes v. Richardson, 10 Metc. 481; Moody v. 
Wright, 13 id. 17; Gale v. Burnell, 7 Ad. & E. Q. B. 
850, etc. In Jones v. Richardson, Judge Wilde says: 
‘‘That a person cannot grant or mortgage property, of 
which he is not possessed, and to which he has no title, 
isa maxim of the law too plain to need illustration, 
and which is fully supported by all the authorities. 
Perkins, § 65, says, ‘‘it is a common learning in the 
law, that a man cannot grant or charge that which he 
hath not.’’ This position is so well fortified by autho- 
rities, that it would be useless to attempt to overthrow 
it, as long as achattel mortgage is looked upon as a 
grant conveying a legal title. The legal title of subse- 
quently-acquired property cannot possibly vest in the 
mortgagee upon its acquisition by the mortgagor, sim- 
ply by force of the mortgage. But if the grant theory 
of a mortgage be rejected, and the lien theory be sub- 
stituted for it, and it can be done without violence to 
any established principle of law, in the same manner 
as it was done in the case of mortgages of real prop- 
erty, this objection vanishes, or at least does not pre- 
sent as formidable difficulties in the way of its adop- 
tion, as under the present theory. 

There is nothing in the character of a lien which 
would militate against suchaconstruction. Liens can 
be acquired by express agreement between the parties, 
or they may arise from the usages of trade or the man- 
ner of dealing between the parties. 4 Wait’s Actions 
and Defenses, 316, 317, and cases there cited. 

If the parties enter into a contract, whereby they 
agree that one should have alien upon certain goods, 
which are to be used in their transactions with each 
other, such a contract would raise such a lien upon the 
goods used in future transactions of the same nature 
and between the same parties. Here there would be 
an executory contract, controlling and establishing 
liens upon goods to be subsequently acquired. If, 
therefore, a contract can be entered into, which will 
establish a lien in favor of one party to cover goods to 
be used in future transactions between the parties, 
surely it cannot be impossible to establish such a 
lien, independent of any future transactions, in favor 
of the mortgagee upon the subsequently-acquired prop- 
erty of the mortgagor, when such property can be 
identified under the description in the mortgage. In 
both cases the essential feature is the establishment of 
alien to act in futuro by a contract in presenti. 

Until, however, chattel mortgages are held to be 
nothing more than liens, it is of course impossible for 
a court of law to recognize such a clause as raising a 
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lien upon subsequently-acquired property. But there 
are not a few cases, decided by eminent judges, in 
which it is held that such a clause raises an equitable 
lien in favor of the mortgagee, which will be enforced 
in a court of equity against attaching creditors and 
subsequent purchasers with notice. 

In Mitchell v. Winslow et al., 2 Story, 644, Judge Story 
says: ‘‘It seems to me aclear result of all the autho- 
rities, that wherever the parties, by their contract, in- 
tended to create a positive lien or charge, either upon 
real or personal property, whether then owned by the 
assignor or contractor, or not, or if personal property, 
whether it is then in esse or not, it attaches in equity 
as a lien or charge upon the particular property as soon 
as the assignor or contractor acquires a title thereto, 
against the latter, and all persons asserting claim 
thereto under him, either voluntarily, or with notice, 
or in bankruptcy.”’ 

In Butt v. Ellet, 19 Wall. 544, the Supreme Court of 
the United States held that although an instrument, 
which purports to mortgage a crop, the seed of which 
has not been sown, cannot, at the time, operate as a 
mortgage of the crop, yet when the seed of the crop 
intended to be mortgaged has been sown, and the crop 
grown, a lien attaches, and will be enforced in equity 
against a subsequent purchaser with notice. The same 
was decided in Apperson v. Moore, 30 Ark. 56; 21 Am. 
Rep. 171. 

In 2 Kent’s Commentaries, 492, n. 1 (c), it is stated, 
that ‘“‘an executory or true contract may operate as a 
conveyance on the happening of a certain event before 
delivery, at least in equity, if the contract shows an 
intention to pass the title when that event happens, 
and gives the marks by which the goods covered by it 
may then be ascertained. Thus, when a mortgage con- 
tained a covenant that after-added machinery should 
be subject to the original trusts, it was held that the 
additions passed to the mortgagee before he took pos- 
session.’’ Holroyd v. Marshall,10 H. L. C. 191, and 
Pennock v. Coe, 23 How. (U. 8S.) 117, are among the 
cases there cited in support of this doctrine. 

The authorities, which oppose Judge Story’s theory 
of equitable lien, admit that it would be binding upon 
the mortgagor. In order that it can bind him, it must 
place him in regard to the subsequently-acquired prop- 
erty in a fiduciary relation to the mortgagee. Some 
equitable interest must therefore vest in the mort- 
gagee upon the acquisition of the property by the 
mortgagor, which must be respected and protected in 
a court of equity. If we are to determine what that 
interest is, from a literal construction of the words 
conveying it, it cannot be any thing else but an equi- 
table lien, which, if notice of it, actual or constructive, 
be brought to them, will bind attaching creditors and 
subsequent purchasers with notice, just as much as 
any other trust. 

This question most generally arises in the construc- 
tion of mortgages of stock in trade. The purpose of 
such instruments is to protect the creditor and at the 
same time to allow the debtor to continue his business, 
and in that way work himself out of debt. The money 
taken from the sale of the goods mortgaged is rein- 
vested in other goods to be again sold, and so on ad 
infinitum. If it be not allowed by law to construct a 
mortgage, so as to cover effectually the goods subse- 
quently bought and applied to the purposes of the trade 
in question; if, as soon ws the original goods are sold, 
the mortgage lapses for the want of something to cover, 
an instrument, very necessary aud helpful to the com- 
mercial world, is rendered absolutely worthless in most 
eases for the sake of a theory, which in the case of 
mortgages of real property has been demonstrated to 
be erroneous. 

Without the equitable construction of a lien, a chat- 
tel mortgage would be of no value, unless it was treated 
as a pledge or bill of sale, and possession delivered to 





the mortgagee. For with the possession given to the 
mortgagor, and the right to continue the business, to 
sell the goods and substitute others for them, and the 
mortgagee only empowered to take possession upon 
the condition being broken, the security begins to 
diminish in value immediately after the execution 
of the mortgage, and continues to do so, until finally 
there is nothing left, upon which he can claim a lien, 
and when he wishes to foreclose, he finds out that the 
goods, which by his indulgence the mortgagor has been 
able to acquire, are liable to attachment by the first 
creditor, who obtains judgment and issues execution, 
and that the instrument, upon which he relies for pro- 
tection, is absolutely unavailable as a security. The 
creditor knows of the existence of the mortgage; 
knows that it is intended to cover after-acquired goods; 
it is not a surprise to him; and yet by the help of a 
technicality of the common law, by means of an erro- 
neous theory concerning the nature of a chattel mort- 
gage, his rights are given priority to those of the 
mortgagee, by whose indulgence and forbearance the 
mortgagor has been able to continue his business. If 
this construction of the legal effect of such a clause is 
to prevail, and no equitable doctrine be allowed to 
modify it, it would certainly destroy the value of a 
chattel mor‘gage as a security, whereas, if the clause 
in question be permitted, with the assistance of equity, 
to establish in favor of the mortgagee a lien upon sub- 
sequently-acquired goods, it would undoubtedly con- 
form more nearly to the purpose and object of a chat- 
tel mortgage, and give to it the efficacy it cannot other- 
wise obtain. 

The purpose of this article has not been to show that 
the construction put upon this clause by the English 
and Massachusetts courts is erroneous, in so far as it 
holds the clause to be ineffectual in a court of law 
under the prevailing theory of chattel mortgages. But 
the writer hopes, that supported by the decisions of 
Judge Story and the Supreme Court of the United 
States, he will not be considered presumptuous in 
maintaining, in opposition to the prevailing doctrine, 
that a mortgage can be made to take effect upon subse- 
quently-acquired property by way of an equitable lien. 
The adoption of this doctrine will not do violence to 
any essential and well-known principle of law, and 
through it alone can a chattel mortgage be given the 
efficacy which it requires in order to be of any value 
to the commercial world. 

C. G. TIEDEMAN. 

CHARLESTON, 8. C. 

——__>____—- 

'AXATION OF NATIONAL BANKS —JURIS- 
DICTION OF FEDERAL COURTS. 
SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 

v. MERCHANTS NATIONAL 

BANK. 

The Constitution of Ohio declares that “laws shall be 
passed taxing by a uniform rule all moneys, credits, in- 
vestments in bonds, stocks, joint stock companies, or 
otherwise ; and also all the real and personal property, 
according to its true value in money.” And the legis- 
lature has passed laws providing separate State boards 
of equalization for real estate, for railroad capital, and 
for bank shares, but thereis no State board to equalize 
personal property, including all other moneyed capital. 
The equalizing process as to all other personal prop- 
erty.and moneyed capital ceases with the county boards. 

Throughout a large part of the State of Ohio, including 
Lucas county, in which the plaintiff bank is located, 
perhaps all over the State, the officers charged with the 
valuation of property for purposes of taxation adopted 
asettled rule or system, by which real estate was esti- 
mated at one-third of its true value, ordinary personal 
property about the same, and moneyed capital at six- 
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tenths its true value. The State board of equalization 
of bank shares increased the valuation of these shares 
to their full value. This court holds: 

1. That the act creating the board for equalizing bank 
shares is not void as a violation of the Constitution of 
Ohio, because if the local assessors would discharge 
their duty by assessing all pruperty at its actual cash 
value the operation of the equalizing board would work 
no inequality of taxation, and a law cannot be held to 
be unconstitutional which in itself does not conflict 
with the Constitution, because of the injustice produced 
by its maladministration. 

2. The rule or principle of unequal valuation of different 
classes of property for taxation, adopted by local boards 
of assessment, is in conflict with the Constitution of 
Ohio and worksjmanifest injustice to the owners of bank 
shares. 

3. When arule or system of valuation for purposes of taxa- 
tion is adopted by those whose duty it is to make the 
assessment, which is intended to operate unequally, in 
violation of the fundamental principles of the Consti- 
tution, and when this principle is applied not solely to 
one individual, but to a large class of individuals or 
corporations, equity may properly interfere to restrain 
the operation of the unconstitutional exercise of power. 

4. The appropriate mode of relief in such cases is, upon 
payment of the amount of the tax which is equal to 
that assessed on other property, to enjoin the collection 
of the illegal excess. 


PPEAL from the Circuit Court of the United States 
for the Northern District of Ohio. Action by 
William Cummings, treasurer of Lucas county, Ohio, 
against The Merchants’ National Bank of Toledo, to 
restrain the collection of a tax. The opinion states 
the case. 


MriuueR, J. The appellee, being a banking associa- 
tion organized under the National Banking Law of the 
United States, brought in the Circuit Court for the 
Northern District of Ohio its bill in equity, to enjoin 
the treasurer of Lucas county from collecting a tax 
wrongfully assessed against the shares of its stock- 
holders, payment of which was demanded of the bank. 
The feature of the assessment of which plaintiff com- 
plains is that in the valuation of the shares of the 
bank for the purpose of taxation they were estimated 
at a much larger sum in proportion to their real value 
than other property, real and personal, in the same 
city, county, and State, and that this was done under 
astatute of the State, and by arule or system delibe- 
rately adopted by the assessors for the avowed purpose 
of discriminating against the shares of all bank stock. 
Though there is in the argument of counsel an attempt 
to invoke the aid of the act of Congress relating to the 
taxation of the shares of the National banks, we are 
unable to see, either in the original or supplemental 
bill, any sufficient allegation on that subject. One 
clause of the bill asserts that the law of the State 
(which is the principal subject of complaint), and the 
tax and assessments under it, are in violation of the 
Constitution of Ohio and of the act of Congress, but 
the vice charged against the assessment is that it is 
“three times the proportionate amount which is 
charged to real property, moneys, and credits, listed 
for taxation in said county of Lucas and charged upon 
said duplicate.” 

The standard of comparison in the act of Congress 
is, ‘other moneyed capital in the hands of individual 
citizens of the State.’’ We do not think we are called 
on to decide whether a tax which is assailed on the 
ground of violating that statute is void for that reason 
until the case, by positive averment, or by necessary 
implication of such averment, is shown to be within 
the prohibitory clause. 

But the bank has the same right under the laws and 
Constitution of Ohio to be protected against unjust 
taxation that any citizen of that State has, and by vir- 
tue of its organization under the act of Congress it can 
go into the courts of the United States to assert that 





right; so that if the assessment on its shares was a vio- 
lation of the constitutional provision of that State con- 
cerning uniformity of taxation, the Circuit Court had 
jurisdiction of that question, concurrent with the 
State courts, and we must review its decision. 

It is, however, manifest from the form of the bill in 
this case and the tenor of the argument in this court, 
that its object is to have a decision that the State stat- 
ute of 1876, which provides specificaily for taxation of 
bank shares, and for nothing else, is void as a violation 
of the Constitution of that State, as the purpose of the 
suit against the treasurer of Cuyahoga county by the 
bank at Cleveland is designed to test the subsequent 
statute of 1877, which is a substitute for that of 1876. 

The two cases were advanced on our docket out of 
their order and heard at the same time by this court, 
on the ground that they both involved the revenue law 
of the State. We have expressed in that case the rea- 
sons which induced us to avoid deciding that question 
if it can be done without prejudice to the rights of the 
parties involved, and we shall see as we progress in the 
examination of this case whether it can be done. 

But we must dispose of some preliminary questions, 
the first of which is the supposed incapacity of the 
bank to sustain this or any other action for the alleged 
grievance, because as the persons taxed are the indi- 
vidual shareholders, the damage, if any, is theirs, and 
they alone can sue to recover for it or to prevent its 
collection. 

The statutes of Ohio under which the taxes are as- 
sessed require the bank officers to report to the couuty 
auditor who makes the original assessment, the names 
of all its stockholders, their places of residence, and 
the amount held by each of them, and all the other 
facts necessary to a fair assessment. 

It also authorizes the bank to pay the tax on the 
shares of its stockholders and deduct the same from 
dividends or any funds of the stockholders in its 
hands or coming afterward to its possession, and it for- 
bids the bank to pay any dividends on such stock or to 
transfer it or permit of its transfer on their books so 
long as the tax remains unpaid. 

In the case of The National Bank v. The Common- 
wealth of Kentucky, we held that a statute of Ken- 
tucky, very much like this, which enabled the State to 
deal directly with the bank in regard to the tax on its 
shareholders, was valid, and authorized a judgment 
against the bank which refused to pay the tax. 9 Wall, 
353. It is true, the statute of Kentucky went further 
than the Ohio statute, by declaring that the bank must 
pay the tax, while the latter only says it may. But 
the Ohio statute, by the remedies it provides, places 
the bank in a condition where it must pay the tax or 
encounter other evils of a character which creates a 
right to avoid them by instituting legal proceedings to 
ascertain the extent of its responsibility before it does 
the acts demanded by the statute. 

Itis next suggested that since there is a plain, ade- 
quate, and complete remedy by paying the money 
under protest and suing at law to recover it back, 
there can be no equitable jurisdiction of the case. 

The reply to that is that the bank is not in condition 
where the remedy is adequate. In paying the money 
it is acting in a fiduciary capacity as the agent of the 
stockholders —an agency created by the statute of the 
State. If it pays an unlawful tax assessed against its 
stockholders, they may resist the right of the bank to 
collect it from them. The bank as acorporation is not 
liabie for the tax, and occupies the position of stake- 
holder, on whom the cost and trouble of the litigation 
should not fall. If it pays, it may be subjected to a 
separate suit by each shareholder. If it refuses, it 
must either withhold dividends, and subject itself to 
litigation by doing so, or refuse to obey the laws and 
subject itself to suit by the State. It holds a trust re- 
lation which authorizes a court of equity to see that it 
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is protected in the exercise of the duties appertaining 
to it. To prevent multiplicity of suits, equity may 
interfere. 


But the statute of the State expressly declares that 
suits may be brought to enjoin the illegal levy of taxes 
and assessments or the collection of them. Section 
5848 of the Revised Statutes of Ohio, 1880, 53 vol. Laws 
of Ohio, 178, §§1,2. And though we have repeatedly 
decided in this court that the statute of a State cannot 
control the mode of procedure in equity cases in Fede- 
ral courts, nor deprive them of their separate equity 
jurisdiction, we have also held that where a statute of 
a State created a new right or provided a new remedy, 
the Federal courts will enforce that right either on the 
common-law or equity side of its docket, as the nature 
of the new right or new remedy requires. Van Nor- 
den v. Morton, 99 U. 8S. 380. Here there can be no 
doubt that the remedy by injunction against an 
illegal tax, expressly granted by the statute, is to be 
enforced, and can only be appropriately enforced in 
the equity side of the court. 

The statute also answers another objection made to 
the relief sought in this suit, namely, that equity will 
not enjoin the collection of a tax except under some 
of the well-known heads of equity jurisdiction, among 
which are not a mere overvaluation, or illegality of the 
tax, or in any case where there is an adequate remedy 
atlaw. The statute of Ohio expressly provides for an 
injunction against the collection of a tax illegally as- 
sessed, as well as for an action to recover back such 
taxes when paid, showing clearly an intention to au- 
thorize both remedies in such cases. 

Independently of this statute, however, we are of 
opinion that when a rule or system of valuation is 
adopted by those whose duty it is to make the assess- 
ment, which is designed to operate unequally and to 
violate a fundamental principle of the Constitution, 
and when this rule is applied, not solely to one indi- 
vidual, but toa large class of individuals or corpora- 
tions, equity may properly interfere to restrain 
the operation of this unconstitutional exercise of 
power. That is precisely the case made by this bill, 
and if supported by the testimony, relief ought to be 
given. 

Article XII, section 2, of the Constitution of the State 
of Ohio declares that ‘laws shall be passed taxing by a 
uniform rule all moneys, credits, investments in bonds, 
stocks, joint stock companies, or otherwise; and also 
all the real and personal property, according to its true 
value in money;”’ and section 3, that ‘“‘the general 
assembly shall provide by law for taxing the notes and 
bills discounted or purchased, moneys loaned, and all 
other property, effects, or dues of every description — 
without deduction—of all banks now existing, or 
hereafter created, and all bankers, so that all property 
employed in banking shall bear a burden of taxation 
equal to that imposed on the property of individuals.” 

In construing this provision of the Constitution the 
Supreme Court of Ohio has said that ‘taxing by a 
uniform rule requires uniformity, not only in the rate 
of taxation, but also uniformity in the mode of the 
assessment upon the taxable valuation. Uniformity 
in taxing implies equality in the burden of taxation, 
and this equality of burden cannot exist without uni- 
formity in the mode of the assessment, as well as in 
the rate of taxation. But this is not all. The uni- 
formity must be co-extensive with the territory to 
which it applies. If a State tax, it must be uniform 
over all the State; if a county, town, or city tax, it 
must be uniform throughout the extent of the terri- 
tory to which it isapplicable. But the uniformity in 
the rule required by the Constitution does not stop 
here. It must be extended to all property subject to 
taxation, so that all property must be taxed alike, 
equally, which is taxing by uniform rule.” Exchange 
Bank of Columbus v. Hines, 3 Ohio St. Rep. 15. 





We are not aware that this decision has ever been 
overruled. It will be seen also that the Constitution 
requires all property to be taxed ‘‘ according to its true 
value in money.”’ It is said that the various statutes 
for assessing the taxes are all based upon this principle 
of valuation, and a statute of May, 1868, is cited in the 
brief as enacting that all property of every description 
within the State shall be entered for taxation at its 
true money value. If this principle, so clearly em- 
bodied in the Constitution as expounded by the 
Supreme Court, had been made a rule of action by 
those who have charge of the administration of the 
laws for assessing taxes, there could be no place for the 
complaint of plaintiff in this case. 

The State, however, by her legislation, has adopted a 
system of valuation of property into which we must 
look for a moment to enable us to appreciate the effect 
of the evidence as to the actual valuation of which 
plaintiff complains. 

Instead of having all property subject to taxation 
valued by one commission or authorized body, there 
are at least four different bodies acting independently 
of each other in regard to as many different classes of 
property in the process of final estimate or values for 
taxation. 

The first of these concerns real estate, which is valued 
once in each decade, that valuation remaining un- 
changed during the whole ten years, except that what 
is called the new constructions of each year is added 
to the original sum. The assessments of real estate by 
the district assessors in the county and the ward asses- 
sors in the large cities, is first submitted to a county 
or city board of equalization, and this again to a State 
board of equalization, to be elected once in ten years 
by the electors of each senatorial district. Of this 
board the auditor of State isa member. The functions 
of this final board seem to be to increase or decrease 
the county valuations of real estate returned to them, 
according as they are found to be above or below the 
true money value of the property. But in doing this 
they only act on a county or city valuation as a whole, 
and not on the particular pieces of property assessed, 
and they cannot reduce or increase the entire valuation 
for the State more than twelve and a half per cent of 
the aggregate. 

Personal property (other than bank shares and rail- 
road property) and the new constructions in real estate, 
are assessed annually by district and ward assessors in 
the counties and cities, and their assessment is returned 
toa county or city board of equalization, and we are 
not aware that this valuation is subject to any further 
equalization or submitted to any further correction. 
This assessment, of course, includes all personal prop- 
erty, money, credits, and investments of capital other 
than those in banks and railroads. In regard to rail- 
roads, there is a submission of all of them to a State 
board of equalization, which finally passes upon the 
assessments of the counties. In reference to banks, 
which are first assessed by the county auditor, there is 
also a State board of equalization, whose function is 
limited to equalizing throughout the State the valua- 
tion of the shares of incorporated banks. 

We thus see that one board of equalization has 
charge of the valuation of the real estate of the whole 
State once in every ten years, another has charge of 
the valuation of railroad property every year, and a 
third has charge of the valuation of shares of incorpo- 
rated banks every year, and the amount fixed by these 
State boards is in every instance the final basis of tax- 
ing that species of property for State and county pur- 
poses. 

We are asked to decide that, as to this final board of 
equalization of bank shares, whose function is to equal- 
ize the valuation of those shares, as among themselves, 
throughout the State, with no power to consider the 
valuation of real estate which comes before another 
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board only once in ten years, or other personal prop- 
erty and invested capital which never comes before 
any State board, its operation must necessarily 
produce inequality in valuation as it regards other 
property, and is therefore void, as in conflict with the 
State constitutional rule of uniformity, and with the 
third section of the same article of the Constitution, 
declaring ‘* that all property employed in banking shall 
bear a burden of taxation equal to that imposed on the 
property of individuals.” 

But there are two reasons why we cannot so hold. 
Firstly. It might be that in every instance the result 
would be the valuation of bank shares at a lower ratio in 
proportion to its real value than that of any other prop- 
erty, and therefore plaintiff would have no ground 
of complaint. And secondly, what is more important, 
if these original valuations and equalizations are based 
always, as the Constitution requires, on the actual 
money value of the property assessed, the result, ex- 
cept as it might be affected by honest mistakes of judg- 
ment, would necessarily be equality and uniformity, 
so far as it is attainable. So that while it may be true 
that this system of submitting the different kinds of 
property subject to taxation to different boards of as- 
sessors and equalizers, with no common superior to 
secure uniformity of the whole, may give opportunity 
for mal-administration of the law and violation of the 
principle of uniformity of taxation and equality of 
burden, that is not the necessary result of these laws, 
or of any one of them; and a law cannot be held un- 
constitutional because while its just interpretation is 
consistent with the Constitution, it is unfaithfully ad- 
ministered by those who are charged with its execu- 
tion. Their doings may be unlawful while the statute 
is valid. 

The evidence, we are compelled to say, shows this to 
be true of the case before us. 

It may be summed up in the statement, that the 
assessors of real property, the assessors of personal 
property, and the auditor of Lucas county, in which 
is the city of Toledo, concurred in establishing a rule 
of valuation by which real and personal property, ex- 
cept money, was assessed one-third of its actual value, 
and money or invested capital at six-tenths of its 
value, and that the assessment of the shares of incor- 
porated banks, as returned by the State board of equal- 
ization for taxation to the auditor of Lucas county, 
was fully equal to the selling prices of said shares and 
to their true value in money. This is shown by the 
testimony of four or five district assessors, by the 
auditor of the county forthe year 1876, and for several 
previous years, who bad been long an employee in that 
office. It is also shown by this witness that at one 
time the auditor of Lucas county held a conference 
with the auditors of the counties of Fulton, Williams, 
Defiance, Henry, Paulding, Ottawa, Wood, Sandusky, 
Seneca, and Van Wirt, and that the rule by which 
property was valued in Lucas was the result of this 
conference and was to be applied in all these counties. 
The district assessors, whose duty it was to make this 
primary valuation of all personal property (except bank 
stocks and railroad property), also testify that for the 
year 1876 they had a meeting and adopted that rule of 
valuation as their guide, and so applied it. All this is 
uncontradicted. Nor is there any question that while 
the auditor probably returned the bank shares of 
Toledo at six-tenths of their value, or thereabouts, the 
State board of equalization increased it so that as the 
cashier of this bank swears, its shares were assessed at 
their full cash value. 

The testimony before us in the case argued with this 
shows that the same rule of valuation was adopted in 
Cuyahoga county with the same effect on the shares of 
the incorporated banks of Cleveland. It probably per- 
vades the system of assessment for the entire State of 
Ohio, and may have caused the ity of boards of 











equalization quite as much as mistakes of judgment or 
other sources of inequality which these boards are 
designed to remedy. But while these separate boards, 
acting upon returns of different classes of property, 
and limited in each case to equalizing the value as be- 
tween the same class in different counties, have no 
common or united action among themselves and no 
common power to equalize the valuation of the differ- 
ent classes of property in relation to each other, it is 
obvious that their capacity to produce the uniformity 
which the Constitution was intended to effect is very 
small indeed. They have no power at all to affect the 
valuation of real estate except once in ten years. They 
have no power over the valuation of personal property, 
including all money capital, except bank shares, as it 
is fixed by the county and city boards; and these being 
beyond their control, the effort of the State board to 
raise the assessment of the shares of banks to their 
value in money only increases the glaring inequality 
arising from the valuation of the county boards. 

It is proper to say, in extenuation of the rule of pri- 
mary valuation of different species of property de- 
veloped in this record, that it is not limited to the 
State of Ohio, or to part of it. The Constitutions and 
the statutes of nearly all the States have enactments 
designed to compel uniformity of taxation and assess- 
ments at the actual value of all property liable to be 
taxed. The phrases ‘salable value,” ‘‘ actual value,’’ 
“‘cash value,’ and others used in the directions to as- 
sessing officers, all mean the same thing, and are de- 
signed to effect the same purpose. Burroughs on Tax- 
ation, p. 227, § 99. But it is a matter of common 
observation that in the valuation of real estate this 
rule is habitually disregarded. 

And while it may be true that there has not been in 
other States such concerted action over a large district 
of country by the primary assessors in fixing the pre- 
cise rates of departure from actual value, as is shown 
in this case, it is believed that the valuation of real 
estate for purposes of taxation rarely exceeds half of 
its current salable value. If we look for the reason 
for this common consent to substitute a custom for the 
positive rule of the statute, it will probably be found 
in the difficulty of subjecting personal property, and 
especially invested capital, to the inspection of the 
assessor and the grasp of the collector. The effort of 
the land-owner, whose property lies open to view, 
which can be subjected to the lien of a tax not to be 
escaped by removal, or hiding, to produce something 
like actual equality of burden by an undervaluation of 
his land, has Jed to this result. But whatever may be 
its cause, when it is recognized as the source of mani- 
fest injustice to a large class of property around which 
the Constitution of the State has thrown the protec- 
tion of uniformity of taxation and equality of burden, 
the rule must be held void, and the injustice produced 
under it must be remedied so far as the judicial power 
can give remedy. The complainant having paid to de- 
fendant, or into the Circuit Court for his use, the tax 
which was its true share of the public burden, the 
decree of the Circuit Court enjoining the collection of 
the remainder is affirmed. 


Waits, C. J., dissenting. I feel compelled to with- 
hold my assent to this judgment. There can be no 
doubt that the shares of this bank were overvalued as 
compared with other property in the city, butif a State 
provides by a valid law for the valuation of property 
for taxation, and furnishes appropriate tribunals for 
the correction of errors before a tax is assessed if com- 
plaint is made, I think it is not within the power of a 
court of equity to enjoin the collection of the tax 
simply because of an inequality in valuation; and this 
as well when the error arises from the adoption by the 
valuing officers of a wrong rule applicable to many 
cases, as from a mistake in judgment as to a single 
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ease. The valuation as finally fixed by the proper offi- 
cers, or equalizing board, under the law, is, in my opin- 
ion, conclusive when there has been no fraud, As it 
seems to me, this case comes within the operation of 
this principle. 


SUPREME COURT OF THE UNITED STATES—OCTOBER 
TERM, 1879. 


PELTON, appellant, v. CommEeRCcIAL NATIONAL BANK. 


1. Although the statutes of a State provide for the valua- 
tion of all monayed capital fer purposes of taxation, at 
its true cash value,including shares of the National 
banks, the systematic and intentional valuation of all 
other moneyed capital by the taxing officers far below 
its true value, while National bank shares are assessed 
at their full value, is a violation of the act of Congress 
which prescribes the rules by which those shares shall 
be taxed by State authority. 

2. In such case, on the payment or tender of the sum which 
the bank shares ought to pay under the rule established 
by the act of Congress, a court of equity will enjoin the 
State authorities from collecting the remainder. 


PPEAL from the Circuit Court of the United States 
for the northern district of Ohio. Action by 
Frederick W. Pelton, treasurer of Cuyahoga county, 
Ohio, against The Commercial National Bank of 
Cleveland, Ohio, to restrain the collection of a tax. 
The opinion states the case. 


MitieR, J. The bank, which was plaintiff below, 
was one of those organized under the act of Congress 
of 1864, creating a National banking system, by virtue 
of which it can sue in the Circuit Courts of the United 
States. The suitis a bill in equity to enjoin the treas- 
urer of the county of Cuyahoga, in which the city of 
Cleveland lies, from collecting a tax alleged to be ille- 
gal; and the decree of the Circuit Court is in favor of 
the complainant. The chief ground of objection to 
the tax set out in the bill, and that which is mainly 
relied on in argument here, is, that the act of the Ohio 
Legislature, of April 12, 1877, entitled ‘“‘ An act for the 
equalization of bank shares for taxation,’’ under which 
the tax complained of was finally assessed, is in con- 
flict with the Constitution of Ohio on the subject of 
the uniformity of taxation, and therefore void. 

But there is also a distinct allegation that the tax, as 
assessed, is in conflict with section 5,219 of the Revised 
Statutes of the United States, because greater than 
that assessed on other moneyed capital in the hands of 
individuals, citizens of that State. 

It isan appropriate duty which this court is called 
upon to perform very often, to protect rights founded 
on the Constitution, laws, and treaties of the United 
States, when those rights are invaded by State author- 
ity. But it is avery different thing for this court to 
declare that an act of a State Legislature, passed with 
the usual forms necessary to its validity, is void be- 
cause that Legislature has violated the Constitution of 
the State. 

It has long been recognized in this court that the 
highest court of the State is the one to which such a 
question properly belongs, and though the courts of 
the United States, when exercising a concurrent juris- 
diction, must decide it for themselves, if it has not 
previously been considered by the State court, it 
would be indelicate to make such a decision in advance 
of the State courts, unless the case imperatively de- 
manded it. We will, therefore, inquire first whether 
the decree of the Circuit Court can be sustained on the 
other ground. 

The bill states very distinctly that the principle on 
which the valuation of the shares of the bank for taxa- 
tion is mads “destroys the uniformity of the rule 
fixed by the Constitution, and violates the obligation 
thereby imposed to treat all property alike, to the end 





that all property may bear an equal burden of taxa- 
tion, and is subversive of the act of Congress allowing 
such shares to be taxed, and intended to protect the 
owners thereof from greater burdens than were im- 
posed on other moneyed capital at the place where the 
bank was located.” ‘The necessary effect,” it is 
added, ‘‘ of the proceedings had in the assessment and 
levy of the taxes standing against the shareholders of 
your orator, and now about to be enforced, has been 
to deprive such shareholders, both in the matter of 
valuation and equalization, of all benefit of the Con- 
stitution and general laws of the State, by which only 
uniformity in the burden of taxation upon all descrip- 
tions of property could be secured, to take from them 
the security afforded by the limitation in the act of 
Congress and to impose upon them such excessive ex- 
actions as to make the franchises granted by said act 
comparatively useless.”” The answer, by way of de- 
nial, says that ‘‘the taxes mentioned in said com- 
plainant’s bill, assessed upon the sbares of said com- 
plainant’s banking association, are not taxed at a 
greater rate than is imposed by the State of Ohio upon 
other moneyed capital in the hands of individual citi- 
zens of said State resident in the city of Cleveland, 
where said banking association is established and 
located .”’ 

It is thus very clear that whether the taxation of 
which the bank complained wasa tax on its shares, 
greater than on other moneyed capital invested in 
Cleveland, was a question fairly raised by the plead- 
ing. 

The argument is advanced here which we have just 
considered in the case of Williams v. Weaver and others, 
namely, that if the amount of tax assessed on these 
bank shares is governed by the same percentage on the 
valuation as that applied to other moneyed capital, 
the act of Congress is satisfied, though a principle of 
valuation is adopted by which inequality and injustice 
to the owners of bank shares must necessarily result. 
We do not propose to go over that argument again. 
The cases have been considered together in confer- 
ence, because they involved that principle. It is suffi- 
cient to say that we are quite satisfied that any system 
of assessmeut of taxes which exacts from the owner of 
the shares of a National bank a larger sum in propor- 
tion to the actual value of those shares than it does 
from other moneyed capital, valued in like manner, 
does tax the shares at a greater rate within the mean- 
ing of the act of Congress. 

It is not asserted that any different percentage on 
the valuation established was applied to these two 
classes of capital. The bill very clearly shows that the 
source of the evil was in the unequal valuation. 

Taking the answer, with the meaning which the 
counsel who drew it attaches in argument here to the 
words, “taxed at a greater rate,’’ it may be said to 
amount, asa negative pregnant, to an admission that 
the valuation was unequal, as charged in the bill. Not 
only so, but it is not denied in argument that while all 
the personal property in Cleveland, including moneyed 
capital not invested in banks, was in the assessment 
valued far below its real worth, say at one-half or less, 
the shares of the banks, after deducting the real estate 
taxed to the banks separately, was assessed at their 
full value or very near it. The only witness who testi- 
fied on the subject in this case at all was the auditor 
of the county of Cuyahoga for the years 1876 and 1877, 
who had been for many years previously an employee 
in the auditor's office. He says, that as county audi- 
tor he was a member of the board of county equaliza- 
tion, and acted as such member in equalizing the 
valuation of the shares of the various National and other 
banks during those years; that the valuation placed on 
the shares of the National banks was higher in propor- 
tion than the valuation on other personal property, 
including banking capital. He says the matter was 
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talked over in the board, and that it was their aim to 
make it higher, and that the value placed by them on 
National bank shares was intentionally higher than the 
assessed value returned by private banks. 

It is necessary here to examine into the mode of 
assessing the tax as provided in the act of 1877, which 
related solely to the tax on bank shares. The first sec- 
tion required the cashier of every incorporated bank 
to make report to the county auditor of the names and 
residences of its shareholders, the par value of each 
share, and other facts necessary to enable the auditor 
to ascertain the value of those shares. The second 
section required the auditor to assess these shares at 
their true value in money, after deducting the real 
estate, and to transmit the assessment with the report 
of the auditor to the annual board of equalization of 
the county in which the bank was located. This board 
was composed, in cities of the class to which Cleveland 
belonged, of the county auditor and six citizens ap- 
pointed by the city council. By the third section of 
that act this board was authorized to hear complaints 
and to equalize the valuation of the shares of such 
banks or banking associations, as fixed by suid county 
auditor, and with full authority to equalize said shares 
according to their true value in money. It is to be re- 
membered that the witness whose testimony we have 
stated was the county auditor who made the first 
assessment or valuation of these shares, and was a 
member of this city board which had authority to 
equalize that valuation. And it was of this city board 
he was speaking when he said that they had assessed 
bank shares generally higher than other personal prop- 
erty, including, of course, other moneyed capital; and 
that they had assessed the shares of the National banks 
higher than private banks, and that it was their aim 
todoso. Itisalso important to observein reference 
to another view of the question, presently to be con- 
sidered, that this discrimination was neither an acci- 
dent nora mistake, norarule applied only to this bank, 
but that it was a principle deliberately adopted to gov- 
ern their action in the valuation of all the shares of 
national banks and applied to them all without excep- 
tion. It appears by the testimony of this witness that 
there were seven National banks in the city of Cleve- 
land, whose shares, as equalized by the city board for 
taxation, amounted to $3,236,500, to all of which this 
rule of valuation, making their taxes much higher than 
on other moneyed capital, was applied, and that this 
was done for two years at least, and probably many 
more. 

This act of 1877, however, provided another board of 
equalization, composed of the auditor of State, treas- 
urer of State, and attorney-general, to whom all the 
assessments of bank shares made by the county and 
city boards were to be referred, and to whom no other 
property was referred, for an equalization, which in- 
cluded the whole State. This board could do no more 
than increase or diminish the valuation of banks for 
each county and city, so as to make them conform to 
some standard of equality among themselves which 
that board might adopt. But the result of theiraction 
must be such that it did not increase or diminish the 
aggregate value of the amount returned by the county 
auditors of the whole State more than one hundred 
thousand dollars. 

This board, for the taxes now in contest, increased 
the valuation of the shares of the plaintiff bank $250,- 
000 above the sum of $912,000, at which it had been 
assessed by the county board, and it increased the val- 
uation of the shares of all the National banks of Cleve- 
land from the sum of $3,236,500 to $4,046,045. 

It is thus seen that the auditor and the city board of 
equalization valued these shares higher in proportion 
to other moneyed capital in Cleveland to an extent 
which the witness does not state, but which may be 
supposed to be 30 per cent, as it is shown to be in com- 





parison with real estate, and the State board added 
about one-fourth to that, so that the tax on the Na- 
tional bank shares, against which relief is sought in 
this suit, is between fifty and sixty per cent on its real 
value greater than on other moneyed capital, and 
therefore to that extent forbidden by the act of Con- 
gress. 

For this injustice and this violation of the law there 
ought to be some remedy. To the specific one of an 
injunction by a suit in chancery, and indeed, to any 
remedy by the bank, many objections are raised, 
but as all of them have been considered and overruled 
in the case of Cummings, Treasurer of Lucas county, 
v. The Merchants’ National Bank of Toledo, which was 
argued at the same time this case was, it is unneces- 
sary to repeat here what is said in that case. 

As the complainant has paid so much of the tax as 
was notin violation of the act of Congress, we think 
the decree of the Circuit Court enjoining the collection 
of the remainder was right, and it is accordingly af- 
firmed. Warts, C. J., dissenting. 


——__>_—_—— 


IMPEACHING WITNESS ON ACCOUNT OF 
DEFECTIVE MEMORY. 


IOWA SUPREME COURT — DECEMBER Il, 1879. 


ALLEMAN V. STEPP. 

A witness may be impeached by proof of defects of 
memory, caused by disease of his body or mind. , 
CTION to recover for servicesas surgeon. Plaintiff 

appeals from the judgment below. The opinion 
states the case. 


Holmes & Reynolds, for appellant. 
Kidder & Crooks, for appellee. 


Beck, C. J. The petition declares upon an account 
for services rendered by plaintiff as a surgeon, in re- 
ducing fractures of the bones of defendant’s leg, the 
amputation of the thigh, and attendance until the de- 
fendant’s recovery. The answer admits the services, 
but as a defense, pleads that there was a difference 
between the parties as to the true and just amount of 
plaintiff’s bill, and thereupon they had a settlement 
and plaintiff agreed to charge $250 for his services, 
which defendant then undertook to pay. Under this 
settlement it is alleged that after deducting credits 
given by plaintiff, in his account, there remains due 
plaintiff the sum of seven dollars and no more, and 
for that amount defendant offers to confess judg- 
ment. 

The defendant testified to the settlement as alleged 
in his answer. It was denied by plaintiff. It can 
hardly be said that defendant’s testimony is corrob- 
orated, but the abstract does not purport to give all 
the evidence. 

The plaintiff introduced a physician who testified 
that he had known the defendant from a time prior 
to the amputation of his limb. He was then asked to 
state the condition of defendant’s mind as to memory 
before and after the injury, to state the effect of the 
injury upon defendant’s memory as to money and 
finances in particular, and to state whether, in the 
opinion of the witness, the mind of the defendant 
was greatly impaired. The evidence, upon defendant’s 
objection, was rejected. We thing the ruling errone- 
ous. Surely, if defendant was suffering from an im- 
paired mind, which affected his memory, the fact 
would tend to lessen the credit to be given to his testi- 
mony. Can it be doubted that the credibitity of a 
witness may be assailed by showing his want of mental 
capacity? It is said that the infirmity of memory 
should be shown by cross-examination. But it might 
not be made to appear in that way, though it really 
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existed. The witness was a physician, and knew the 
defendant before and after the injury, and the condi- 
tion of his mind as to memory. He was surely com- 
petent to state the fact of defendant’s loss of memory, 
and in our judgment, he was competent to state his 
opinion of defendant’s mental condition, based upon 
his knowledge and observation of the defendant be- 
fore and after the injury. If, in this way, it should 
be made to appear that defendant's memory was 
impaired by disease, his credibility would be im- 
peached. Under familiar rules of law the credibility 
of a witness may be impeached by showing moral 
defects. Mental defects in the witness, as loss or im- 
pairment of memory, will, according to the observa- 
tion of all men, detract from the credibility otherwise 
due a witness, just as surely as do moral defects. 

It is not reasonable to hold that the law will permit 
impeachment of a witness by showing the moral de- 
fects of his character, and will not permit impeach- 
ment by proof of defects of memory caused by disease 
of the body or mind. 

Under the rules of evidence and statutes of this 
State a witness may be impeached by proof of his bad 
moral character, and that his reputation for veracity 
is so low that he cannot be believed under oath. The 
impeaching witness notes his conclusions, belief or 
opinions, based upon knowledge of the character and 
reputation of the witness whose credibility is brought 
in question. The like course was proposed in this case, 
to impeach the defendant, by showing his mental 
defects. The testimony excluded was of the conclu- 
sion, belief and opinion of the witness, based upon 
knowledge that defendant's memory was impaired by 
disease affecting the mind. It is proper to say that the 
rule we recognize extends no further than to permit 
the impeachment of a witness by showing an abnormal 
condition of the mind, caused by disease or habits 
which impair the memory. It will not permit evidence 
of the want of strength or accuracy of memory of a 
witness whose mind is not shown to be in an abnormal 
condition. 

While it is true that the memories of men of sound 
physical and mental health are not equally strong and 
accurate, or they are unequal in other faculties of the 
mind and in physical development, the law can devise 
no standard of measurement or test of the mind in its 
normal condition. It cannot be compared with the 
mind of others, in view to impeach or support the 
memory. Our conclusion upon this point of the case 
finds support in the following authorities: Isler v. 
Dewey, 75 N. C. 466; Fairchild et al. v. Bascomb et al., 
35 Vt. 398; 2 Phillips’ Ev., Cowan & Hill and Ed- 
ward’s note, 950, note 596; Sisson Ex. v. Conger, 1 
Thompson & Cook (N. Y. Sup. Ct.), 564; Rivara v. 
Ghio, 3 E. D. Smith (N. Y. Com. Pleas.), 264; Living- 
ston v. Kiersted, 10 Johns. 362. See, also, as tending 
the same way, Fleming v. The State, 5 Humph. 564; 
Tuttle v. Russell, 2 Day (Conn.), 201; McDowell v. 
Preston, 26 Ga. 528; Gibson, J., arguendo, in Brindle 
v. McIlvaine, 10 8S. & R. 285. A contrary doctrine is 
held in Goodwyn v. Goodwyn, 20 Ga. 600. 

Other questions in the case, as it is not probable 
they will again arise upon another trial, need not be 
considered. For the error in excluding the evidence 
offered by plaintiff the judgment of the District 
Court is reversed. 


Srevers, J. I concur in the result reached in the 
teregoing opinion, but, as I understand, it goes further 
than Iam willing to go. That evidence is sdmissible 
to show that the mind or memory of a witness has be- 
come impaired or abnormal by reason of disease, I 
think is true, and this in substance the plaintiff offered 
te show; but he went further, and by another ques- 
tion offered to show the “effect of the injury upon 





defendant’s memory as to money and finances in par- 

ticular.’”’ This was not, in my judgment, admissible, 

The impaired or abnormal condition of the mind being 

shown, the effect was for the jury to determine. 
eoegnanaintvasieadn 


NEW YORK COURT OF APPEALS ABSTRACT. 


ACTION—TO SET ASIDE ASSESSMENT AS CLOUD on 
TITLE. —In an action to set aside an assessment as q 
cloud upon the title to plaintiff's land, the ground for 
relief was that the statute authorizing the assessment 
was unconstitutional. Held, that the action could not 
be maintained. If the act is unconstitutional no asg- 
sessment imposed under it can bea cloud upon the 
title. It is void upon its face. If the act is constitu- 
tional, the assessment is valid. In either event the 
complaint must be dismissed. Stewart v. Palmer, 74 
N. Y. 183. Judgment affirmed. Wells, appellant, v. 
City of Buffalo. Opinion by Rapallo, J. 

[Decided Feb. 24, 1880.] 


INJUNCTION —TO RESTRAIN INTERFERENCE WITH 
MORTGAGED PROPERTY AFTER FORECLOSURE. — After a 
mortgage upon real property had been foreclosed, 
judgment rendered, the property put up for sale by an 
officer of the court, a bid for it made and taken, and 
it awaited only the confirmation of the court for the 
money to be paid and a deed made, held, that the court 
might enjoin one from removing articles upon the 
premises which there was reasonable ground for the 
petitioner to claim were so put thereon as to constitute 
fixtures. Even if the present Code does not give such 
power, the court has it, under general principles and 
by the practice heretofore in use. The court has, under 
section 468 of the old Code, which is not repealed, the 
right to go back to the practice heretofore in use, so far 
as needful to prevent a failure of justice. The court 
might, after foreclosure and sale under the former 
practice, restrain acts, by any party to the suit, which 
would take away from the court the control of the 
thing upon which it had adjudicated. It could do so 
after judgment of foreclosure, on petition, though the 
bill did not pray for an injunction and one might not 
be moved for under the prayer for general relief. After 
a decree the court will not permit any one to cut tim- 
ber on the premises (Wright v. Atkyns,1 Ves. & B. 
313) or the mortgagor in possession to pull down the 
house. Goodman v. Kire, 8 Beay. 379. And it seems 
the court may be moved thereto by a defendant in the 
suit, upon petition and notice. Barlow v. Gaines, 8 
Beav. 329; Paxton v. Douglass, 8 Ves. 519; Mocher v. 
Reed, 1 Ball & B. 318; Wedderburn v. Wedderburn, 2 
Beay. 208. And a purchaser doing waste, not having 
paid the purchase-money, though not a party, may be 
restrained. Casamayer v. Strode, 1Sim. & Stu, 381. So 
a tenant of areceiver of the court. Walton v. John- 
son, 15Sim. 352. Order modified. Mutual Life Ins. 
Co. of New York vy. Bigler, appellant. Opinion by 
Folger, J. 

[Decided Jan. 20, 1880.] 

NEGLIGENCE — LESSEE — RAILWAY TRACK IN STREET 
— RUNNING TRAINS AT UNLAWFUL SPEED — CONTRIBU- 
TORY NEGLIGENCE — LEAVING HORSE UNTIED — RISK- 
ING LIFE TO SAVE PROPERTY — QUESTION OF FACT. — A 
railroad, of which defendant was lessee and operator, 
ran through a street in Utica. The rails were about 
four and a half inches above the level of the street, 
with no planking or filling so as to facilitate the cross- 
ing of vehicles. Plaintiff's intestate was peddling 
kindling wood with his horse and wagon along this 
street. He left his horse untied, and wagon, on the 
side of the street near the sidewalk and not near the 
track, and stepped across the track to attend to a cus- 
tomer on the other side of street. While he was 
attending to this customer a train of defendants ap- 
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proached. The horse took fright and turned about 
and attempted to cross the track. He drew the wagon 
across one rail and three wheels across the other, but 
the fourth wheel caught on tbat rail and slid along the 
track. About this time intestate’s attention was 
called to the approaching train, which was from two 
to three hundred feet distant, and he crossed the track 
and attempted to stop his horse. He caught hold of the 
harness and while he was between the horse and the 
track the engine struck the sliding hind wheel and 
drove the fore wheel against intestate and he was 
thrown on the track in front of the engine and killed. 
There was evidence that the train was moving at the 
rate of twelve miles an hour, which was a faster speed 
than the city ordinance of Utica permitted. Held, 
(1) that defendant not having filled or planked along 
the rails so as to enable vehicles to cross easily, the 
jury were entitled to find that the street was not re- 
stored to such a state as not unnecessarily to impair its 
usefulness, as required by statute, and that defendant 
was guilty of negligence leading to the accident in not 
doing so. (2) That defendant could not escape liability 
for the failure to comply with the law because it was 
lessee. He who knowingly maintains a nuisance is 
just as responsible as he who created it. Moshier v. 
Utica, etc., R. Co., 8 Barb. 427; Brown v. Cayuga, etc., 
R. Co., 12 N. Y. 486. And this rule would especially 
hold in this case, defendant having itself placed the 
rails. (3) Defendant could also be found guilty of neg- 
ligence in running its trains at the rate of twelve miles 
an hour in the city limits. Massoth v. Delaware, etc., 
Co., 64 N. Y. 524. (4) Intestate was not guilty as a mat- 
ter of law of contributory negligence. He was law- 
fully in the street in alawful business. There is no 
rule that requires one who has a horse in the street, to 
tie him or to hold him by the reins. Whether he acted 
prudently, under the circumstances, in leaving his 
horse there, was a matter to be determined by the jury 
upon the evidence. Southworth v. Old Colony, etc., 
R. Co., 105 Mass. 342. (5) A city ordinance forbade 
any one leaving a horse on astreet unless securely tied. 
Held, that it could not be said as a matter of law that 
intestate violated this ordinance. The jury could find 
that the horse was not left, within its meaning. (6) It 
could not be said that intestate was in fault contribut- 
ing to his death in trying to catch his horse. The horse 
and wagon in his business were of great value to him. 
He had the right and was under some sort of duty to 
rescue them from danger if he could. He therefore 
had business in the place where he was when killed. 
The impulse to save his property was natural and he 
had no time for reflection. (7) Even if he was charge- 
able with carelessness in leaving his horse untied, it 
was not the immediate or proximate cause of his death, 
and he was not absolved from the moral duty to save 
the horse from danger. The question was whether, 
under all the circumstances, he exercised ordinary pru- 
dence. Gray v. Second Ave. R. Co., 65 N. Y. 561, does 
not conflict with this. Judgment affirmed. Wasmore 
v. Delaware, Lackawanna & Western Railroad Co., ap- 
pellant. Opinion by Earl, J. 

[Decided Feb. 24, 1880.]} 


NEGLIGENCE — CONTRIBUTORY QUESTION FOR JURY 
—APPROACHING RAILROAD CROSSING— CARE RE- 
QUIRED.— To justify the nonsuit of a plaintiff in an 
action for negligence, on the ground of contributory 
negligence, the negligence must appear so clearly that 
no construction of the evidence or inference drawn 
from the facts would have warranted a contrary con- 
clusion, and that a verdict of the jury the other way 
would have been set aside as against evidence. It is 
well settled that a person approaching a railroad cross- 
ing must exercise care and caution, such as a prudent 
Person would to avoid danger. He must look both 
Ways and listen for the approach of trains. He is not 





obliged, however, as matter of law, to stop his team, 
to rise up in his wagon, or to get out and go to the 
track and make observations. Whether he ought to 
do any of these things in any given case is for the jury 
to decide. Plaintiff was travelling westerly in a cov- 
ered buggy with two horses in the winter on ahighway 
which crossed defendant’s track at an acute angle. 
The highway for several rods east of the crossing run 
near to and nearly parallel with the track. When he 
arrived at the sign-board, warning travellers to look out 
for the cars, he stopped his team and looked east, 
atid also west for trains, but saw none. He could see 
east about fifty rods from that point. He was ac- 
quainted with the crossing and the running of the 
trains. He supposed the train from the east had 
passed, as he had heard a train going east at some dis- 
tance back, and if on time it would have passed. A 
train was due from the west and did arrive shortly 
after. The plaintiff started his team, which was a 
spirited one, to cross the track and drove at the rate 
of six miles an hour. The train from the east struck 
the wagon and plaintiff was injured. In his testi- 
mony plaintiff said he looked and listened both ways, 
as much as he could without getting out of his wagon 
or down off the seat, that he kept looking and listening 
for the trains, and saw nothing and heard nothing. 
Held, that a non-suit was erroneous. It was not, asa 
matter of law, contributory negligence for plaintiff not 
to let down his buggy top, although that was a precau- 
tion which would have been proper. McCall’s case, 54 
N. Y. 642, distinguished. Although the circumstances 
were such as to warrant a jury in finding that a pru- 
dent man should have used the additional precaution 
of letting down his buggy top, and that if plaintiff had 
done so the accident would not have occurred, no 
case has gone so far as to hold that an omission of such 
an act constitutes negligence inlaw. Itis a question 
in respect to which men might differ. There was 
room for a difference of opinion, and a verdict either 
way would not be set aside as against the evidence. 
Massoth vy. Delaware, etc., Co., 64 N. Y. 524; Ireland 
v. Oswego, etc., R. Co., 13 id. 533; Renwick v. New 
York, ete., R. Co., 36id. 182; Dolan v. Delaware, 
ete., Co., 71 id. 285; Hiliv. New York, etc., R. Co., 
64 id. 652; Davis v. New York, etc., R.Co., 47 id. 
400. Judgment reversed and new trial granted. 
Stackhus, appellant, v. New York Central and Hudson 
River Railroad Co. Opinion by Church, C J. 
(Decided January 13, 1880. 


SPECIFIC PERFORMANCE—WHEN ACTION MAINTAINA- 
BLE — ALTERATION OF DEED.— (1) An action in equity 
for the specific performance of a contract for the sale 
of real estate free from taxes. Held, maintainable, 
notwithstanding plaintiff had a remedy by an action 
at law upon the covenant of defendant in the contract 
to pay alltaxes. Plaintiff was under no obligation to 
pursue that remedy. Losee v. Morey, 57 Barb. 561. 
(2) Defendant and his wife executed a deed wherein 
the property was conveyed subject to taxes. There- 
after, and before delivery, defendant without author- 
ity from his wife altered the deed by striking out the 
provision making the conveyance subject to taxes. 
Held, that plaintiff was not bound to accept the deed. 
It was ineffective to vest a perfect title in plaintiff. 
The deed was vitiated by the alteration. Judgment 
modified and affirmed. Stone v. Lord, appellant. 
Opinion by Miller, J. 

[Decided February 3, 1880.] 


STATUTE OF FRAUDS— PROMISE TO PAY DEBT OF 
ANOTHER— WHAT IS NOT.— Defendant recovered 
money from plaintiff for his own benefit, and deliv- 
ered at the time to plaintiff a note of one Marsh, for 
the amount, verbally promising that the note was good 
and that it would be paid at maturity. Held, that de- 
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fendant was liable for the amount on the note, and the 
promise to pay was not within the statute of frauds. 
Defendant delivered the note, and plaintiff received it 
asa mode of paying for the money, and defendant’s 
promise may be regarded in effect, not as a collateral 
promise to answer for the default of Marsh, but asa 
promise to pay the plaintiff for the mouey defendant 
had in case Marsh did not pay him. It was the prom- 
ise of one to pay his own debt in case a third person 
does not pay it. Within the principles laid down in 
the authorities, such a promise is not within the stat- 
ute. Fowler v. Clearwater, 35 Barb. 143; Dauber v. 
Blackney, 38 id. 432; Losce v. Williams, 6 Lans. 228; 
Johnson v, Gilbert, 4 Hill, 178; Brown v, Curtis, 2 N. 
Y. 225; Cardell v. MecNiel, 21 id. 336; Bruce v. Burr, 
67 id. 237. Judgment affirmed. Milks v. Rich, appel- 
lant. Opinion by Earl, J. 

(Decided February 24, 1880. 


SS 


UNITED STATES SUPREME COURT AB- 
STRACT. 
OCTOBER TERY, 1879. 

APPEAL —FEDERAL QUESTION — WRONGFUL ASSESS- 
MENT OF NATIONAL BANK SHARES.—In an action 
against assessors for erroneously assessing shares in 
National banks, by making an improper discrimination 
between them and other property assessed, the New 
York Court of Appeals, in its opinion conceding that 
the assessment was in many respects erroneous to the 
prejudice of plaintiff, held that in the absence of fraud 
or intentional wrong, the defendants were not person- 
ally liable in damages for any error in their assess- 
ment. Held, that whether that court decided that 
question correctly or not, it is not a Federal question, 
but one of general municipal law to be governed either 
by the common law or by the statute law of the State. 
In either case it presents no question on which this 
court is authorized to review a judgment of the State 
court. Held, also, that that decision is also conclusive 
of the whole case, for if assessors, in the exercise of 
their function of assessing property for taxation, are 
not personally liable for any error they may commit, 
it can make no difference that the error consisted in a 
misconstruction of an act of Congress. An officer whose 
duty, as the Court of Appeals holds, is mainly judicial, 
is no more liable in damages personally for a mistaken 
construction of an act of Congress than he would be 
for mistaking the common law or a State statute. 
Judgment of New York Court of Appeals affirmed, 
Williams, plaintiff in error, v. Weaver, et al. Opinion 
by Miller, J. 

MARITIME LAW— PRIZE UNLAWFULLY TAKEN IN 
NEUTRAL PORT— EFFECT OF DISAVOWAL OF ACT BY 
CAPTURING GOVERNMENT.— A naval commander dur- 
ing the late war captured a vessel belonging to the 
enemy in a Brazilian port, and escaped with her to the 
United States. At Hampton Roads the prize was sunk 
by acollision. The Brazilian government demanded 
the return of the vessel and other reparation by the 
United States. A correspondence ensued between the 
two governments and the matter was amicably ad- 
justed. The commander libelled the Floridaas prize 
of war. The court below dismissed the case. Held, 
that the [case was properly dismissed. A capture in 
neutral waters is valid as between belligerents. Neither 
a belligerent owner nor an individual enemy owner can 
be heard to complain. But the neutral sovereign, 
whose territory has been violated, may interpose and 
demand reparation and ‘s entitled to have the captured 
property restored. The latter was not done in this 
case because the captured vessel had been sunk and 
lost. It was therefore impossible. The title to cap- 
tured property always vests primarily in the govern- 





ment of the captors. The rights of individuals, where 
such rights exist, are the results of local law or regula- 
tions. Here the capture was promptly disavowed by 
the United States. They therefore never had any 
title. When the capture was disavowed by our goy- 
ernment it became for all the purposes of this case as if 
it had not occurred. See Grotius De Jure Belli, b. 3, 
ch. 4, § 8; Binkershook, 61, ch. 8; Burlemaqui, vy. 2, 
pt. 4, ch. 5, ¢ 19; Vattel, b. 3, ch. 7,§ 1382; Dana’s 
Wheaton, § 429, and note 208; 3 Rob. Ad. Rep. 373; 5 
id. 21; 3 Wheat. 435; 5 id. 390; 7 id. 283, 496; 5 Wall, 
517; 6 id. 266; 1 Kent’s Com. (last ed.), pp. 112, 117, 121. 
Lastly, the maxim “ ex turpi causa non oritur actio,” 
applies with full force. No court will lend its aid toa 
party who founds his claim for redress upon an illegal 
act. Decree Supreme Court, District Columbia, af- 
firmed. Collins, administratrix, appellant, v. Steamer 
Florida. Opinion by Swayne, J. 


MUNICIPAL CORPORATION — EXTINCTION OF TOWN 
BY LEGISLATIVE ACT DIVIDING TERRITORY BETWEEN 
ADJOINING TOWNS — LIABILITY FOR DEBTS OF TOWN 
DIVIDED.—'The town of Racine, Wisconsin, issued its 
bonds in aid of a railroad under authority of an act of 
the Legislature of Wisconsin. Subsequently, by an act 
of such Legislature, the territory of the town and its 
public property were divided between the towns of Cal- 
edonia and Mount Pleasant, and the town of Racine 
was extinguished. Held, that the two towns to which 
the territory of Racine was annexed became liable for 
its indebtedness. Municipal corporations, so far as 
they are invested with subordinate legislative powers 
for local purposes, are mere instrumentalities of the 
State for the convenient administration of their affairs, 
but when authorized to take stock in a railroad com- 
pany and issue their obligations in payment of the 
stock, they are to that extent to be deemed private 
corporations and their obligations are secured by all 
the guarantees which protect the engagements of pri- 
vate individuals. Broughton v. Pensacola, 3 Otto, 266, 
269. Modifications of their boundaries may be made, 
or their names may be changed, or one may be merged 
in another, or it may be divided and the moieties of 
their territory may be annexed to others, but in all 
these cases, if the extinguished municipality owes out- 
standing debts, it will be presumed inevery such case 
that the Legislature intended that the liabilities as well 
as the rights of property of the corporation which 
thereby ceases to exist shall accompany the territory 
and property into the jurisdiction to which the terri- 
tory is annexed. Colchester v. Seaber, 3 Burr, 1866. 
Property set off or annexed may be benefitted or bur- 
dened by the change, and the liability of the residents 
to taxation may be increased or diminished, but the 
question in every case is entirely within the control of 
the Legislature, and if no provision is made every one 
must submit to the will of the State as expressed 
through the legislative department. Nor is it any ob- 
jection to the exercise of the power that the property 
annexed or set off will be subjected to increased taxa- 
tion, or that the townfrom which it is taken or to 
which it is annexed will be benefitted or prejudiced, 
unless the Constitution prohibits the change, since it is 
a matter, in the absence of Constitutional restriction, 
which belongs wholly to the Legislature to determine. 
Courts everywhere in this country hold that in the di- 
vision of towns the Legislature may apportion the bur- 
dens between the two and may determine the propor- 
tion to be borne by each. Sill v. Corning, 15 N. Y. 
297; Mayor v. State, 15 Md. 376; Olney v. Harvey, 50 
Ill. 452; Dunmore’s Appeal, 52 Penn. St. 374. Public 
property and the subordinate rights of a municipal 
corporation are within the control of the Legislature, 
and it is held to be settled law that where two separate 
towns are created out of one, each,in the absence of 
any statutory regulation, is entitled to hold in sever- 
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alty the public property of the old corporation which 
falls within its limits. North Hempsted v. Hempsted, 
2 Wend. 109; Hartford Bridge v. East Hartford, 16 
Conn. 149, 171. Extensive powers, in that regard, are 
doubtless possessed by the Legislature, but the Consti- 
tution provides that no State shall pass any “law im- 
pairing the obligation of contracts,’ from which it 
follows that the Legislature, in the exercise of any such 
power, cannot pass any valid law impairing the right 
of existing creditors of the old municipality. 1 Dill. 
on Mun. Corp., 2d ed., § 41; Von Hoffman v. 
Quincy, 4 Wall. 535, 554; Lee County v. Rogers, 7 id. 
181, 184; Butz v. Muscatine, 8 id. 575, 583; Furman v. 
Nichol, 8 id. 44, 62. Municipal debts cannot be paid 
by an act of the Legislature annulling the charter of 
the municipality, and if not, then the creditors of such 
a political division must have some remedy after tho 
annulment takes place. Without officers or the power 
of electing such agents, a municipal corporation, if it 
can be so called, would be an entity very difficult to be 
subjected to judicial process or to legal responsibility, 
but when the entity itself is extinguished and the in- 
habitants with its territory and other property are 
transferred to other municipalities, the suggestion that 
creditors may pursue their remedy against the original 
contracting party is little less than a mockery. New 
Orleans v. Clark, 5 Otto, 644, 654. Decree of U.S. Cir- 
cuit Court, E. D. Wisconsin, affirmed. Townof Mount 
Pleasant, ei al., appellants, v. Beckwith. Opinion by 
Clifford, J, Miller, Field and Bradley, JJ, dissent. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 

DURESS—MONEY PAID TO REDEEM DEED UNLAWFULLY 
HELD, RECOVERABLE. — Where one obtained pos- 
session of a deed of land, and used it for the purpose of 
extorting money from the person who claimed title to 
the land as the price of its preservation, or of permis- 
sion to use it in defending his title, and by threats, ex- 
press or implied, gave such person to understand that 
the deed would be withheld or destroyed unless his 
demand was complied with, a payment made in conse- 
quence should be deemed involuntary, and the wrong- 
doer should be compelled to make restitution, The 
general rule, as stated in Chitty on Contracts, 625, 
“seems to be that the payment of money by the 
owner of goods, in order to redeem them from the 
hands of a person who unlawfully withholds them and 
demands such money, may be treated as a compulsory 
payment, so that the amount is recoverable as having 
been obtained by oppressive means. The owner of the 
goods may have so urgent occasion for them that the 
ordinary action may afford very imperfect redress.’’ 
In Miller v. Miller, 18 P. F. Smith, 486, it is said, that 
in civil cases the rule as to duress per minas has a 
broader application at the present day than formerly. 
Where a party has the property of another in his power, 
so as to enable him to exert his control over it to the 
prejudice of the owner, a threat to use this control may 
be in the nature of the common law duress per minas, 
and enable the person threatened with this pernicious 
control to avoid a bond or note obtained without con- 
sideration by means of such threats. The constraint 
that takes away free agency, and destroys the power 
of withholding assent to a contract, must be one that 
is imminent and without immediate means of preven- 
tion, and such as would operate on the mind of a per- 
son of reasonable firmness. As it isexpressed in Astly 
v. Reynolds, 1 Strange, 915, the rule volenti non fit in- 
juria is applied only ‘‘ where the party had his free- 
dom of exercising his will.’’ The same general princi- 
ple is also recognized in Colwell v. Peden, 3 Watts, 327; 
Foshey v. Ferguson, 5 Hill, 154; Sasportas v. Jennings, 





1 Bay, 470, and Collins v. Westbay, 2 id. 211; Motz v. 
Mitchell. Opinion by Sterrett, J. 
[Decided October 6, 1879.] 


LIEN — RIGHT OF OUTGOING TENANT TO GROWING 
crops.—The right of the out-going tepant to the away- 
going crop is settled law in Pennsylvania. It follows 
that he may dispose of it ashe may of any other article 
of personal property. And he is not deprived of this 
right by the fact that the lease has expired, and the 
relation of landlord and tenant no longer exists. This 
is not material. The relation of landlord and tenant 
always ceases with the expiration of the term and sur- 
render of possession. ‘Lhe tenant comes back for his 
away-going crop after his term has expired. He does 
so, not by virtue of his lease, for no such right is usu- 
ally reserved therein, but by the custom of the coun- 
try. It isa part of the common law. The lease shows 
that he was formerly a tenant; the proportions in 
which the cropis to be divided. or his right to the 
whole, as the case may be. He plows and sows by vir- 
tue of the lease, but itis the common law that assures 
to him the harvest. To deny this right would, in 
many instances, deprive the tenant of any beneficial 
use of his crop. He may die between the expiration of 
his term and the succeeding harvest. No one doubts, 
in such case, the crop would pass to his executar or 
administrator as part of the assets of his estate, and 
may be gathered by him under the conditions of the 
lease, or sold to a stranger as any other chattel. Or 
the tenant may move away to a point so distant that 
the expense of returning to harvest it would equal the 
value of the crop. In such case, if he may not sell it, 
and the purchaser be entitled to gather it, the tenant 
would be practically deprived of it. Such is not the 
law. Shaw v. Bowman. Opinion by Paxson, J. 
[Decided November 10, 1879.] 


NEGLIGENCE — CONTRIBUTORY NEGLIGENCE BY PAR- 
ENT OF YOUNG CHILD.— Plaintiff permitted her son, a 
child of seven years, to go about the cars and upon the 
tracks of a street railroad, and supply the drivers and 
conductors of the railroad company with water for 
reward. Teld, that this was negligence per se on the 
part of the parent which would preclude her from re- 
covering for the death of the child through the negli- 
gence of the company. In Smith yv. O’Connor, 12 P. 
F. Smith, 218, itis said: ‘‘In such a case it may be 
that the father should be treated as a concurrent 
wrong-doer. The evidence may revealhim such. His 
own fault may have contributed as much to the injury 
of the child, and consequently to the loss of services 
due him, as did the fault of the defendant. He owes 
to the child protection. Itis his duty to shield it from 
danger, and his duty is the greater the more helpless 
and indiscreet the childis. If by his own carelessness, 
his neglect of the duty of protection, he contributes to 
his own loss of the child’s services, he may be said to 
be in pari delicto with a negligent defendant.’’ These 
remarks were pertinent to the point decided in Glassey 
v. Railroad Co.,7 P. F. Smith, 172, that a father cannot 
recover for an injury to his infant son, which was partly 
caused by his own imprudent act in failure to perform 
his paternal duty, and it makes no difference whether 
the injury of which he complains was to his absolute 
or relative rights. Referring to that case, the court 
said, it very properly settled “ that if the parents per- 
mit a child of tender years torun at large without a 
protector in a city traversed constantly by cars and 
other vehicles, they fail in the performance of their 
duties, and are guilty of such negligence as precludes 
them from a recovery of damages for any injury result- 
ing therefrom. If the case is barely such, the negli- 
gence is a conclusion of law, and ought not to be sub- 
mitted to the determination of the jury.” Railway 
Co. v. Pearson and Wife, 2 P. F. Smith, 169. The 
principle was repeated in Railway Co. v. Long and Wife, , 
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25 P. F. Smith, 257, where it was said: ‘To suffera 
child to wander on the.street has the sense of permit. 
If such permission or sufferance exist, it is negligence.” 
Smith v. Hestonville, Mantua and Fairmount Pass Rail- 
road Co. Opinion by Trunkey, J. 

(Decided February 2, 1880.] 


——_—_> -—__—- 
MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JANUARY 1880. 

CONTRACT — FOR WORK — DAMAGES — CONTRACTOR 
ENTITLED TO RECOVER VALUE OF WORK DONE WHEN 
CONTRACT CANCELLED. — Plaintiff did work for de- 
fendants under a written contract which provided that 
the same might be cancelled by defendants if so 
ordered by their engineer. The engineer not being 
satisfied with the work discharged plaintiff before the 
amount called for by the contract had been completed. 
Held, that plaintiff was entitled to recover what his 
labor and materials furnished were actually worth. 
The plaintiff commenced to work under a written con- 
tract, and while that contract was in force, his rights, 
remedies, and liabilities were all to be determined by 
the terms of that contract; but when the contract was 
wholly terminated, his rights would depend upon the 
mode in which it was terminated. The rule laid down 
in Hayward v. Leonard,7 Pick. 181, has been con- 
stantly recognized by this court, and has been approved 
as often as recognized, as founded in right and equity. 
Smith v. Meeting House, 8 Pick. 181; Moulton v. Trask, 
9 Metc. 577; Snow v. Ware, 13 id. 42; Atkins vy. Barnsta- 
ble, 97 Mass. 428. The result of these cases is, that if the 
special contract is terminated by any means other than 
the voluntary refusal of the plaintiff to perform the 
same on his part, and the defendant has actually re- 
ceived benefit from the labor performed and materials 
furnished by the plaintiff, the value of such labor and 
materials may be recovered upon acount on a quantum 
meruit, in which case the actual benefit which the de- 
fendant receives from the plaintiff is to be paid for 
independently of the terms of the contract. Fitegerald 
v. Allen. Opinion by Lord, J. 


MALPRACTICE — WHAT SKILL SURGEON MUST POS- 
SESS — COUNTRY SURGEON. — In an action for malprac- 
tice in not skillfully treating a wound upon plaintiff's 
wrist, against a physician practicing in a country town 
of about 2,500 inhabitants, it was shown that the 
wound was one of severity and requiring a consider- 
able degree of skill in its treatment, and that defend- 
ant had no experience in surgery beyond that usually 
possessed by country surgeons. One of plaintiff's wit- 
nesses, an expert, testified that he did not think the 
average country surgeon would have the skill required 
to care for the wound. Held, that the contract of a 
surgeon, as implied by law, is that he possesses that 
reasonable degree of learning, skill and experience 
which is ordinarily possessed by others of his profes- 
sion. Leighton v. Sargent, 22 N. H. 460. It must be 
the ordinary skill, learning and experience of the pro- 
fession generally. Wilmot v. Howard, 39 Vt. 447. And 
in judging of this degree of skill in any given case, 
regard is to be had to the advanced state of the pro- 
fession at the time. McCandless v. McWha, 22 Penn. 
St. 261. Held, also, that an instruction to the follow- 
ing effect was proper: The defendant undertaking to 
practice as a physician and surgeon in a town of com- 
paratively small population, was bound to possess that 
skill only which physicians and surgeons of ordinary 
ability and skill, practicing in similar localities with 
opportunities for no larger experience, ordinarily pos- 
sess; and he was not bound to possess that high degree 
of art and skill possessed [by eminent surgeons prac- 
ticing in large cities and making a specialty of the 





practice of surgery. He is not responsible for want of 
success, unless it is proved to result from want of ordi- 
nary care and attention, and then only to the extent 
of the injury caused by his want of skill and neglect, 
not for the whole consequences of the particular origi- 
nal injury or disease. He is not presumed to engage 
for extraordinary care and diligence or extraordinary 
skill. He is not responsible for errors in judgmeut or 
mere mistakes-in matters of reasonable doubt and un- 
certainty, provided he exercises ordinary skill and dili- 
gence. Small v. Howard. Opinion by Ames, J. 


—_———_.—___——. 


FINANCIAL LAW. 

NATIONAL BANK — TAXATION OF.—The surplus fund 
which a National bank is required by U.S. R.8., § 
5199, to reserve from its net profits, is not excluded in 
the valuation of its shares for taxation. F. N. Bank 
v. Peterborough, 56 N. H. 38; N. Bank v. Com.,9 
Wall. 353; People v. Com’rs, 67 N. Y. 516; 8S. C., 94 U.S. 
415. New Hampshire Supreme Court, June term, 
1878. Strafford National Bank vy. Dover. Opinion by 
Doe, C. J. (to appear in 58 N. H. 316.) 

NATIONAL BANK — USURY BY, RECOVERABLE ONLY 
AS PENALTY.— Neither by set-off nor original action 
can interest over legal rate, paid to a National bank, 
be recovered, except by the way of penalty, as pre- 
scribed by the act of Congress of June 3, 1864. Burnet 
v. National Bank, 8 Otto, 555. Pennsylvania Supreme 
Court, Oct. 27,1880. First National Bank of Clarion vy. 
Gruber. Opinion by Gordon, J. 


NEGOTIABLE INSTRUMENT — ATTORNEYS FEE — IN- 
DORSEMENT.— A stipulation in a negotiable instrument 
by the maker to pay an attorney’s fee, which in effect 
provides for the payment of certain expenses of collec- 
tion in case the same is not paid without suit, is bind- 
ing upon the indorsers of such instrument, especially 
if they are accommodation indorsers. In Smith v. 
Muncie National Bank, 29 Ind. 158, it was held, that 
the acceptor of a bill of exchange which contained a 
stipulation for the payment of an attorney fee was 
bound to pay the same. But this conclusion rests 
upon the fact that the acceptor of a bill of exchange 
sustains the same relation thereto as does the maker 
of anote. In Hubbard y. Uarrison, 38 Ind., a stipula- 
tion ina promissory note to pay an attorney fee was 
entered in an action by the indorser against the payee, 
who was in fact an accommodation indorser. It was 
implied rather than said by the court that the note be- 
ing negotiable notwithstanding the stipulation, the 
latter passed with the former, and might be enforced 
by the holder thereof against any party to the instru- 
ment. In 1 Dan. Neg. Instr., § 62, it is said that the 
attorney fee need not be sued for by the attorney, but 
may be recovered by the holder; and that the liability 
therefor, ‘‘as for every engagement, imported by the 
bill or note, enters into the acceptor’s and indorser’s 
contract.’’ While there is a conflict in the authorities 
upon the question of whether an instrument, other- 
wise negotiable, that contains astipulation for the pay- 
ment of an attorney fee, is thus negotiable or not, no 
case has been cited which holds that such stipulation 
does not pass with the instrument, in case the same 
is deemed negotiable. U.S. Circuit Court, Oregon, 
June 26, 1880. Bank of British North America v. Ellis. 
Opinion by Deady, J. 


NEW BOOKS AND NEW EDITIONS. 


IX NEBRASKA REPORTS. 


HIS volume of 611 pages contains cases decided at 
July term, 1879, and 100 pages of those decided at 
January term, 1880. We note the following: State 
Savings Bank v. Shaffer, p. 1.— An unauthorized altera- 
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tion of a promissory note, by the payee, reducing its 
amount, avoids it even in the hands of an innocent 
purchaser, but being honestly made there can be a re- 
covery upon the original consideration. Brahmstadt 
v. McWhirter, p. 6. — An assignment for the benefit of 
creditors, authorizing the assignee to “ sell and dispose 
of the property and generally convert the same into 
money, upon such terms and conditions as in his judg- 
ment may appear just and for the interest of all par- 
ties interested,’ is not void as authorizing a sale on 
credit. May v. May, p. 16.— A wife may sue her hus- 
band on his note made directly to her for a valuable 
consideration. Marsh v. Steele.—A statute authorizing 
the attachment of anon-resident’s property without an 
undertaking isnot unconstitutional. Brown v. State, 
p. 189. —Under the excise law 4 licensed retail drug- 
gist cannot retail intoxicating liquors without a special 
license. Wortendyke v. Meehan, p. 221. — Unless a stat- 
ute of usury pronounces usurious notes void, they are 
valid in the hands of an innocent purchaser. Roose 
y. Perkins, p. 304.—Under the civil damage act, an 
action may be maintained by a widow and her children, 
for injury to ‘‘meansof support,’’ where the husband 
and father died from the effect of the liquors sold him 
by the defendants. Scofield v. State National Bank, 
p. 316. — A National bank, organized as successor to a 
State bank, may foreclose a mortgage on real estate 
assigned to it by the State bank. Mapstrick v. Ramge, 
p. 890.-—An action for damage by conspiracy may be 
maintained by a merchant tailor against his eighteen 
journeymen, who conspire together to stop work sim- 
ultaneously and return all work in an unfinished con- 
dition. 


88TH MICHIGAN REPORTS. 


This volume of 885 pages contains decisions from 
January 8th to June 5th, 1878. We have noted the 
following: Edwards vy. Allowez Mining Co., p. 46.— 
Aman bought for speculation certain bottom lands 
upon which large quantities of sand were being de- 
posited by a stream which operated a miJl above. He 
put an exorbitant valuation on the land, and tried to 
sell it to the proprietors of the mill, but they declined 
to buy. He then prayed for an injunction to restrain 
them from sanding the land and polluting the stream. 
Held, that an injunction would not lie, as he had in- 
vited the injury. Grand Rapids, etc., R.R.Co.v. Heisel, 
p. 62.—An abutting owner, who does not own the soil 
of the street, cannot recover for any injury to his free- 
hold resulting from the presence of a steam railway in 
the street, but only for damages resulting from such 
misconduct in its management as amounts to a nui- 
sance, as leaving cars standing an unreasonable time, 
unnecessary noises and dangerous speed. Jones v. 
Detroit Chair Co., p. 92.—Lessees of a manufactory 
put in machinery, and afterward bought the premises 
subject to a mortgage of the realty, including “ build- 
ings to be erected thereon.’’ Held, that the machinery 
so put in by them came under the lien of the mort- 
gage. People v. Marble, p. 117.—A woman was on trial 
for a murder committed in an attack by herself and 
others upon her ,husband, from whom she was sepa- 
rated pending a suit for divorce. Held, that the hus- 
band was competent to testify to the facts of the mur- 
der. People v. Walker, p. 156.—One who took property 
while too drunk to form an intent cannot be convicted 
of larceny. Chilson v. Wilson, p. 267.—A municipal 
council cannot delegate to a street committee the 
power to grade and ditch according to the committee’s 
discretion. Beecher v. People, p. 289.—A roof twelve 
or fifteen feet over and above an alley is not necessarily 
an obstruction. Covert v. Rogers, p. 363.—An insolv- 
ent corporation may make an assignment for the bene- 
fit of creditors, and the assignment will not necessarily 
be void because the assignee is an insolvent stock- 





holder. Agriculiwral Ins. Co v. Montague, p. 548.—A 
policy of insurance taken by a husband in good faith 
on his wife’s goods is void, even though the insurer 
had full knowledge of the true ownership. Vander- 
horst v. Bacon, p. 669.—Furniture purchased to carry 
on the business of keeping a boarding-house is ex- 
empt from execution like other household goods, and 
is not within a statute subjecting to execution, on a 
judgment for the purchase-price, stock in trade or 
means of carrying on the party’s occupation. People 
v. Wright, p. 744.—Where a wife choked a man while 
her husband picked his pockets, a jury was justified in 
finding that she was not acting under coercion, but in- 
dependently. McEwan v. Zimmner, p. 765.—A judg- 
ment of a Canadian court on personal service of 
process in Michigan, where the defendant did not 
recognize the jurisdiction, will not support an action 
in Michigan, although the laws of Canada provide 
for such a service. 

Apropos of our note last week on decoying persons 
into crime, Judge Marston, in Saunders v. People, p. 
218, makes the following wise observations: ‘* Where 
a person contemplating the commission of an offense 
approaches an officer of the law, and asks his assist- 
ance, it would seem to be the duty of the latter, ac- 
cording to the plainest principles of duty and justice, 
to decline to render such assistance, and to take such 
steps as would be likely to prevent the commission of 
the offense, and tend to the elevation and improve- 
ment of the would-be criminal, rather than to his 
farther debasement. Some courts have gone a great 
way in giving encouragement to detectives, in some 
very questionable methods adopted by them to dis- 
cover the guilt of criminals; but they have not yet 
gone so far, and I trust never will, as to lend aid or 
encouragement to officers who may, under a mistaken 
sense of duty, encourage and assist parties to commit 
crime, in order that they may arrest and have them 
punished for so doing. The mere fact that the person 
contemplating the commission of a crime is supposed 
to be an old offender can be no excuse, much less a 
justification for the course adopted and pursued in 
this case. If such were the fact, then the greater 
reason would seem to exist why he should not be 
actively assisted and encouraged in the commission of 
a new offense which could in no way tend to throw 
light upon his past iniquities, or aid in punishing him 
therefor, as the law does not contemplate or allow the 
conviction and punishment of parties on account of 
their general bad or criminal conduct, irrespective of 
their guilt or innocence of the particular offense 
charged and for which they are being tried. Human 
nature is frail enough at best, and requires no encour- 
agement in wrong-doing. If we cannot assist another 
and prevent him from violating the laws of the land, 
we at least should abstain from any active efforts in 
the way of leading him into temptation. Desire to 
commit crime and opportunities for the commission 
thereof would seem sufficiently general and numerous, 
and no special efforts would seem necessary in the way 
of encouragement or assistance in that direction.” 


a 
CORRESPONDENCE. 


MARRIED WoMAN’s LIABILITY FOR NECESSARIES. 


To the Editor of the Albany Law Journal: 

Section 1, chap. 90, Laws of 1860, remains unre- 
pealed. 

The Supreme Court in Covert v. Hughes, 8 Hun, 307, 
following the reasoning of the Superior Court in De 
Mott v. McMullen, 8 Abb. Pr. (N. 8.) 335, say the sec- 
tion ought to be repealed; but that until repealed it 
must be followed, and consequently sustain a personal 
judgment against a wife for and upon the debt of her 
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husband contracted by her as his agent, holding that 
her separate estate is liable for the price of goods pur- 
chased by her as her husband’s agent, when such goods 
were necessary for and were used in the support of 
herself and her children. 

The Rochester Municipal Court, following Covert v. 
Hughes, recently held in a case where the husband 
gave his family authority to trade at a grocer’s and the 
wife simply told a child from time to time what par- 
ticular groceries to buy, that this made the wife the 
husband’s agent, and therefore liable to a personal 
judgment therefor. 

The Seneca County Court, Judge J. T. Miller, at an 
early day gave a different construction to the statute 
in question. That court held that the exception in 
the last clause of section 1, chapter 90, Laws of 1860,did 
not warrant a personal judgment against the wife for 
debts contracted by her as her husband’s agent, al- 
though for the support of herself or her children, 
Such debts, Judge Miller held, were the debts of the 
husband, and not of the wife, and there was no con- 
tract liability on the part of the wife upon which a 
personal judgment against her could be sustained. He 
held that the effect of the exception was simply to 
continue the common-law liability of the wife’s prop- 
erty to be seized for her husband’s debts; that as to 
the class of debts, specified in the exception, the stat- 
ute did not exonerate the wife’s property. 

The decision of the Supreme Court must be consid- 
ered the law rather than that of any County Court, 
though we submit the logic of the case is with Judge 
Miller. But the law, as it stands and is construed, 
should be repealed. It is in contravention of the set- 
tled policy of the State in regard to married women. 

Yours, etc., 
JoHN YOHN. 
(---—- 


* 
NOTES. 


OME recent prophecies by Mr. Vennor of Canada, 
concerning United States weather, have been re- 
ceived with a good deal of scepticism, but to the fol- 
lowing opinion from our excellent hyperborean con- 
temporary, the Canada Law Journal, we think no 
possible exception can be taken: ‘ALBANY LAW 
JOURNAL. Weed, Parsons & Co., Albany, N. Y.— This 
periodical takes the same position amongst the United 
States weekly journals as the American Law Review 
now does amongst the monthlies. The amount of in- 
formation given is immense, and the sprightly and at 
the same time accurate way in which the editorials are 
written is very attractive. A recent number gives the 
obituary notices of its first editor and founder, Mr. 
Isaac Grant Thompson. An examination of its earlier 
volumes will show the extent to which the JouRNAL 
was indebted to his clever and facile pen.”’ 


Mr. Throop’s Nine Chapters Bill has passed the 
Assembly. Now let it pass the Senate, and then let 
the subject pass.——The February number of the 
American Law Register contains a continuation of Mr. 
Schley’s article on Property in Church Pews, Market 
Stalls, and Lots in Cemeteries. The other principal 
contents are the cases of Sotiomayor v. De Barros. con- 
cerning foreign marriage, with a long note by Hugh 
Weightman of New York; Drew v. Nunn, concerning 
agency of a lunatic principal, with a note by Prof. 
Edmund H. Bennett; also several other recent and 
important opinions in full. ——The report of the 
second annual meeting of the American Bar Associa- 
tion contains, in addition to the usual information, 
the address by President Broadhead and Mr. Childs’ 
paper on Shifting Uses in the Nineteenth Century, 





both of which we have published, and Mr. Hitchcock’s 


paper on Inviolability of Telegrams; Mr. Mercer’s on 
Relationship of Law and National Spirit; Mr. Phelps’ 
address on Chief Justice Marshall; and the Report cf 
the Committee on Jurisprudence, by William Allen 
Butler, and that of the Committee on Legal Edu- 
cation and Admission, by Carlton Hunt. The report 
is published by E. C. Markley & Son, No. 422 
Library street, Philadelphia. —— Robert Clarke & Co., 
of Cincinnati, have published a compilation of the 
Election and Naturalization Laws of the United 
States, with Notes of Decisions, by Florien Giauque, 
in a pamphlet of 96 pages. It is divided into eleven 
chapters, entitled, Constitutional Provisions of the 
United States; The Elective Franchise, including 
the United States Supervisors’ Law; Jurisdiction of 
the United States Courts; Crimes against the Elective 
Franchise and Civil Rights of Citizens: Citizenship; 
Naturalization; Crimes Relating to Naturalization; 
Presidential Elections; Election of Senators; Ap- 
portionment and Election of Representatives and 
Delegates; Contested Elections. It contains a good 
index to the matter in the text and notes, and a table 
of cases. 

The February number of the Southern Law Journal 
and Reporter contains Observations on the Quaran- 
tine Law, by Thomas G. Jones, State Reporter of Ala- 
bama. Also notes of decisions of Alabama and Ten- 
nessee, and several opinions in full of those and other 
States. —— The March number of the Criminal Law 
Magazine contains an article on Removal of Criminal 
Causes from State to Federal Courts, by E. W. M. 
Mackey, and a reprint of one on Polling the Jury, by 
David B. Shelby, from the Southern Law Journal and 
Reporter; also a note on State vy. Worden, in regard to 
waiver of jury trial: and much other interesting mat- 
ter, very valuable to those specially engaged in crim- 
inal law. —— The March number of the Journal of 
Jurisprudence and Scottish Law Magazine contains a 
lively article on the law of libel and slander in Eng- 
land, in which the writer suggests a Slanderer’s Vade 
Mecum, or Libeller’s Complete Letter-Writer, as “a 
manual which every editor or writer of leading arti- 
cles should constantly have at his elbow,”’ in which 
he would tabulate matter, thus: 

Safe. Dangerous. 
Rogue (when spoken). Rogue (when written). 
Damned puppy. Blackguard. 
Drunk in church (of a clergyman Drunk in church (of a clergy- 
who has not got a living). man who has got a living). 
Blackleg. Master of unseaworthy ship (Jn- 
Infernal villain. gram v. Lawson, 8 Scott, 471). 
Wesleyan. 

Important if true.—It is whispered that the Master 
of the Rolls disapproves metallic fastenings for papers 
in his court, and desires a return to the old practice of 
using silk or red tape. It certainly is much more 
ladylike. —— A bicycle is a ‘“‘carriage,’’ and then 
again it is not. In Taylor v. Goodwin, 4Q. B. Div. 
228, it was held a “ carriage’’ within a statute prohib- 
iting ‘“‘furiously driving a carriage’’ on a highway, 
although the statute was enacted before bicycles were 
invented. 19 Alb. L. J. 368; id. 221. Now, in Wil 
liams vy. Ellis, 2 Q. B. Liv., Feb. 19, 1880, 15 L. J. Rep. 
19, it is held that it is not a ‘‘ carriage ”’ within a stat- 
ute imposing a toll ‘‘for every carriage drawn or 
impelled or set or kept in motion by steam or by any 
other power or agency than being drawn ”’ by horse or 
other beast power. The court say. ‘‘The act was 
clearly intended to apply only to carriages of a‘heavy 
description impelled by mechanical power. A bicycle, 
therefore, is no more a ‘carriage’ within the meaning 
of the statute, than a wheelbarrow or perambulator 
would be.” 
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CURRENT TOPICS. 


I“ response to an inquiry by a correspondent, as 

to whether the rule prohibiting physicians from 
disclosing information derived in their professional 
capacity extends to probate cases, a correspondent 
refers us to the opinion of the Supreme Court in 
the Fourth Department of this State, pronounced 
by Judge Talcott, at October term, 1879, in the 
case of Staunton v. Parker, 19 Hun, 55. This was 
an appeal from an order of a surrogate admitting a 
will to probate. On the hearing before the surrogate 
the attending physician of the testator was called 
to prove the testator’s mental unsoundness. He 
testified that what he knew of the condition of the 
testator was derived from his observations while at- 
tending him, and his opinion in regard to his health 
was based solely on such observations, On objec- 
tion he was excluded from testifying under section 
834 of the Code of Procedure. It did not appear 
that the information sought was of facts which 
were necessary to enable the witness to act as phy- 
sician. The court said: ‘‘It was not the disclos- 
ure of any confidential information acquired in his 
professional capacity, but of facts which were open 
to the observation of any person who had seen and 
conversed with the testator.” The court say the 
section in question is a substantial re-enactment of 
the provision in the Revised Statutes. The court 
cited Pierson v. People, 18 Hun, 239, where they 
had held that the object of the statute was to pro- 
tect the patient from the physician’s disclosure of 
information obtained by him in his professional em- 
ployment, and not to prohibit the disclosure when 
the rejection was sought to shield a person charged 
with the murder of the patient. This decision has 
been affirmed by the Court of Appeals. Also Hd- 
ington v. Mutual Life Ins. Co., 69 N. Y. 185. They 
hold that the appellants, the testator’s heirs at law, 
were entitled to waive the statutory prohibition as 
against the respondent who was a stranger to the 
estate, citing Thayer v. Allen, Selden’s Notes. They 
also cite Wharton on Evidence, § 591, as say- 
ing: ‘‘ This privilege, it should also be remembered, 
is meant to protect the living in their business rela- 
tions, and cannot be invoked when the question 
arises as to the intention of a deceased person in 
respect to the disposition of his estate.” They also 
lay stress on the fact that the objection seemed 
never before to have been raised, citing the Parish 
Will case, 25 N. ¥Y. 1. They conclude: ‘‘ We think 
the surrogate erred in rejecting the evidence, espe- 
cially since it did not call for any thing that can be 
supposed to have been communicated under the 
seal of professional confidence.” This in a measure 
answers our correspondent, but not very conclu- 
sively, as the ground is ambiguous. In the case of 
Grattan v. Metropolitan Life Insurance Company, de- 

VoL. 21.— No. 13. 





cided by the Court of Appeals a fortnight ago, we 
understand that court have pronounced for a third 
time on the general meaning of this statute, and 
now adhere to the first Zdington decision, We shall 
soon give a fuller account of the case. 


In the Senate, Mr. Forster proposes to amend the 
Code of Procedure, by prohibiting the taking of a 
cause in which the people are plaintiffs and in which 
a new trial is granted by the Supreme Court, directly 
to the Court of Appeals upon stipulation. This 
seems ill-advised, It would be better to leave the 
discretion with the people’s chosen attorney. Such 
special legislation is invidious and indiscreet, and in 
this instance is probably designed to afford an op- 
portunity to growl at the attorney-general. —— Mr. 
Winslow proposes to amend section 211 of the Code 
of Procedure relating to the publication of the State 
law reports. He proposes to reduce the maximum 
price from three dollars to two dollars, and to in- 
crease the number of pages from 500 to 750; to re- 
quire the parties acting for the State to put into the 
contract a provision that the price shall apply not 
only to the copies sold during the term of the con- 
tract, but to all copies of the same volumes there- 
after sold by the contractor or his assignee; to make 
it unlawful for the contractor or any one acting for 
him to charge or receive more than the contract 
price; and to make it the duty of the State officers, 
in case of a judicial determination that the contractor 
has failed in the performance of his contract or has 
violated it in any way, at once to annul the con- 
tract, and advertise for new proposals, and forbid 
them to receive any bid from or enter into any new 
contract with the defaulting contractor, or with any 
person connected with him in business. Mr. 
Williams proposes a much needed reform by provid- 
ing that no insurance policy shall be avoided by 
any untrue statement contained in the application, 
unless fraudulently made, and that no statement 
shall be held a warranty, any thing in the policy to 
the contrary notwithstanding. A joint resolu- 
tion proposes to provide that savings banks shall be 
taxed to the State a quarter of one per cent on de- 
posits and surplus; that depositors shall not be 
taxed on their deposits; and that the bank real es- 
tate shall be taxed like other real estate. 


In the Assembly, Mr. Travis proposes to amend 
chapter 245, Laws of 1878, relating to obstructions 
on highways, by excepting from the power of the 
highway commissioners to remove obstacles, such as 
have been authorized by law within the past twenty 
years. Also to amend section 1323 of the Code 
of Procedure by adding a provision that when the 
appeal is from a judgment in favor of the owner of 
real estate, in an action for specific performance of 
a contract to convey the same, the owner may dis- 
pose of it as if no appeal had been taken, unless 
the appellant gives an undertaking for damages by 
reason of the appeal, and entitling the owner to an 
order discharging notice of pendency of an action on 
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the contract if recorded. Also to provide for an 
action to have declared void and invalid any written 
agreement relating to real estate, if recorded and 
not by law required to be recorded. Mr. Mc- 
Carthy proposes to make it perjury falsely to swear 
in writing, with intent to defraud, to any right or 
interest in real property, and to utter or use such 
writing in any transaction concerning the same. 

Mr. Duell proposes to prohibit the appointment, in 
New York and Kings counties, of any person hold- 
ing an official salaried position, as referee, receiver, 
auditor, trustee, commissioner, or guardian ad litem, 
except by written consent of all the parties not in 
default; directing the court, in actions of fore- 
closure, partition, admeasurement of dower, etc., to 
appoint any reputable attorney agreed upon in writ- 
ing by the parties, but permitting the court to ap- 
point in default of such agreement; providing that 
if a receiver has been appointed, the same judge 
cannot appoint a referee in the same action; and 
providing for deposit of trust funds by such offi- 
cers, for security by them, etc. So far as this bill 
infringes on the present powers of judges, in these 
particular localities, we regard it as extremely ob- 
jectionable. We very much doubt the policy of 
compelling judges always to appoint the nominees 
of the parties, but if we waive that objection, and 
grant that the provision is wise, it certainly ought 
universally to be applied. That which is right in 
those counties is right all over the State. As a re- 
flection upon the honor and integrity of our judges, 
in the counties to which it relates, the bill deserves 
the severest reprobation of every lawyer in the 
State. Mr. Duell also proposes to have the 
clerks publish quarterly statements of the names 
of referees and receivers, and of the judges ap- 
pointing them, and of the amount of fees received. 
This bill is also open to the objection that it 
is an underhanded attack upon the judges. These 
are not the proper methods to impeach judges. 
Probably the judges would not object to the latter 
bill, as we presume they make no appointments that 
they are ashamed to have known; but the whole 
scheme is wrong in principle. —— Mr. Mitchell pro- 
poses that mandamus shall issue to compel common 
carriers to discharge their legal obligations. This 
is aimed at the evasions of their legal obligations 
effected by carriers by stipulations in shipping re- 
ceipts and bills of lading imposed on the public; 
but would it not be a great deal better to mitigate 
the carrier’s legal responsibility as insurer, which 
is unjust and unreasonable, and thus take away the 
inducement to such evasions ? Mr. Mitchell pro- 
poses that in the cities of New York and Brooklyn, 
no property shall be exempt from execution on judg- 
ments for work by female employees not exceeding 
$100 exclusive of costs, and that on return of such 
execution unsatisfied the debtor shall be imprisoned, 
without benefit of jail limits, until the debt is paid, 
but not exceeding thirty days, his support to be a 
county charge, and section 111 of the Code not 
to apply. The first branch of this bill is perhaps 
not objectionable, but the latter is absurd. We 
have out-grown all that sort of thing in this State. 





Mr. Mitchell proposes to amend sections 111 
and 112 of the Code of Proceedure by including New 
York in the former and excluding it from the latter. 
The former now provides that in Kings county the 
judgment creditor must pay for the support of his 
judgment debtor imprisoned at his suit, and the 
latter provides that in all counties except Kings, 
where an imprisoned judgment debtor makes oath 
that he is unable to support himself, his support 
shall be a county charge. 


If any of our readers have personally or profes- 
sionally any trouble with any of the fair sex by way 
of breach of promise of marriage, seduction, bas- 
tardy, rape, and the like, we would advise them at 
once to retain Mrs. Belva Lockwood, Esq., of Wash- 
ington, D. C., who seems to have devoted her great 
talents to this speciality. Not only will she throw 
herself into the case more enthusiastically than any 
man would do, but she will write threatening letters 
to the other side, which no man could or would 
dare do. We infer that her services are to be had 
either for plaintiff or defendant fora proper hono- 
rium, or perchance for a ‘‘ contingent fee.” Mrs, 
Lockwood has shown considerable knowledge of 
the world in setting herself down in Washington, 
a fertile field in the special branches of practice in 
which she seems to delight. She will find very few 
‘¢ Josephs” there. She has also done well to avoid 
a community like Wyoming, where they have women 
on juries. It is very evident that woman’s mission 
at the bar, as at the ballot-box, is to purify and re- 
fine, and at the approach of her fair presence, vice 
and all men who are not ‘‘ Josephs” will flee right 
away. Seriously, Mrs. Lockwood may be an orna- 
ment to her sex, but she is no ornament to the bar. 
We are too modest for her. 


The conspiracy to defeat the Lewis will in New 
Jersey could have been concocted only on the assump- 
tion, entertained by a great many people, that it is 
perfectly fair to rob the government, and that the 
government cannot and will not take much pains 


to protect its own rights, Mr. Lewis, who was sup- 
posed never to have been married, left a will giving 
about $1,000,000 to reduce the national debt in- 
curred in putting down the rebellion. Hereupon 
a conspiracy seems to have been entered into by 
nine persons to appropriate the estate to themselves. 
They invented a widow to demand the property. 
A forged certificate of marriage was prepared and 
corroborated by perjury, purporting to show a mar- 
riage in 1858. The fraud was detected by the 
circumstance that the engraved plate from which 
the certificate was shown to have been printed had 
been materially altered in 1862, and the impression 
in question contained those alterations. To break 
the force of this proof the conspirators suborned 
other perjury, but one of the witnesses afterwards 
retracted and confessed. The widowrenounced her 
claim and turned State’s evidence. The result is 
that two of the conspirators have been convicted 
and sentenced to two years’ imprisonment and $10,- 
000 fine, and two others to one year and $1,000. 
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The sentence of the chief conspirator, Dr. Park, is 
postponed. What will be done with the widow 
does not yet appear. If she is let off, she should 
take to lecturing, or form a partnership with Mrs. 
Lockwood in the blackmailing business. 


The following remarks of Sir James Stephen on 
the proposed English Penal Code are quite sugges- 
tive at this moment in our own State: ‘‘ The Code, 
it is said, is neither perfect nor complete. Absolute 
perfection cannot be required of any human under- 
taking. If Parliament, before accepting a Criminal 
Code, waits till one is laid before it to which no ob- 
jection at all can be taken, and which is open to no 
criticism in any of its details, it may wait forever.” 
“T think Parliament would make a serious mistake 
if it were to delay the enactment of a Code, other- 
wise satisfactory, because it is alleged, even on high 
authority, to contain mistakes in detail.” ‘* When 
a sufficient number of judicial decisions have clearly 
defined a principle, or laid down a rule, an authori- 
tative statutory statement of that principle or rule 
superseding the cases on which it depends is a 
great convenience on many well-known grounds, 
and especially because it abbreviates the law and 
renders it distinct to an incredible extent,” 


—_—__¢_____. 


NOTES OF CASES. 


N Manner’s Appeal, Pennsylvania Supreme Court, 
March 1, 1880, 37 Leg. Int. 116, a bill was filed 

by the heirs of Dr. James Rush, contesting his will. 
Testator, by his will, after providing for the endow- 
ment of a library, says: ‘‘I do not wish that any 
work should be excluded from the library on ac- 
count of its difference from the ordinary or conven- 
tional opinions on the subjects of science, govern- 
ment, theology, morals, or medicine, provided it 
contains neither ribaldry or indecency.” Plaintiffs 
claimed that this language constituted a direction 
or command that works advocating atheism, infi- 
delity, and immorality generally, shall be included, 
and that the law would not support such a trust. 
Held, that the words ‘‘T wish,” although sometimes 
construed as a command, and not as merely preca- 
tory, are not so used here, but that from the whole 
will, the intention was evidently to express a prefer- 
ence merely, which, however binding the executor 
might regard it in foro conscientiew, could not he held 
to be binding upon him legally. Plaintiffs charged 
in their bill that the works of decedent, which by 
his will he directs to be published every ten years, 
contain atheistical and infidel sentiments, and deny 
the truths of the Christian religion, of revelation, 
and the existence of a God, and contended that a 
trust for the propagation of such sentiments could 
not be sustained. Held, that the devise to the library 
being for a lawful purpose, and having vested, and 
the primary intent of the testator being to assist 
what the Supreme Court, in Donohugh v. Library 
Co., 35 Leg. Int. 104, has declared to be a ‘‘ purely 
public charity,” the intention of the testator cannot 





be defeated and the trust set aside because one of 
the directions or conditions of the bequest as to a 
secondary intent may happen to be illegal. The 
doctrine of cy pres is part of the law of Pennsyl- 
vania to the extent that it will strike down the 
unlawful direction and leave the primary intert 
untouched. The court made the following sensible 
observations obiter: ‘‘ We must examine this clause 
of the will from the testator’s standpoint, so far as 
that is possible, in order to ascertain his meaning in 
the paragraph in question. He was an educated 
man of scholarly habits, and of no mean scientific 
attainments. The ample fortune which he enjoyed 
gave him the opportunities of indulging his tastes 
fully. He says in his will: ‘My property has ena- 
bled me to devote, happily and undisturbed, the 
latter part of my life to pursuits of scientific in- 
quiry, which I have deemed to be more beneficial 
than the more common enjoyment of an ample for- 
tune.’ In his researches in the paths of science, 
even in the line of his own profession, it is not un- 
likely he fully realized that the conventional opin- 
ions of yesterday may not be those of to-day, and 
are not likely to be those of to-morrow. He possi- 
bly remembered that, when he commenced the prac- 
tice of medicine, a patient burning up with fever 
was not allowed a breath of fresh air or a drink of 
cold water; that bleeding was resorted to in almost 
every disease; that the introduction of anesthetics 
was by some regarded as impious and unscriptural, 
and an attempt on the part of females to defy the 
primeval curse; that before his day Harvey’s theory 
of the circulation of the blood was treated with 
derision, and cost that eminent physician a large 
portion of his practice, and that Jenner’s discovery 
of vaccination was denounced by his own profes- 
sion as empirical, and by the clergy as wicked. 
And outside of his own profession, in science, 
government, theology, and morals, he would have 
seen substantially the same thing—one discovery 
treading quickly upon the heels of another; one 
conventional opinion after another giving way be- 
fore the spread of learning and the advance of sci- 
ence. From his own experience in his various re- 
searches, the testator probably realized the import- 
ance and value to educated men of a public library 
which should place within their reach such books as 
are not readily accessible. With a desire to promote 
temperate, sincere and intelligent inquiry and dis- 
cussion, he imposes no restriction upon the character 
of the books, except that they shall not contain 
either ribaldry or indecency. He would make his 
library a place where the student, whether of sci- 
ence, government, or theology, could find the in- 
formation for which he longed. His recommenda- 
tion in regard to books was negative merely. Be- 
yond his own writings, which will be noticed 
hereafter, he directed no book to be placed upon 
the shelves. This is as true in regard to theology 
as to any of the other subjects mentioned. It can 
hardly be said that the interests of Christianity and 
sound morality require that the student of theology 
shall be debarred access to all books that may be 
regarded as objectionable from an orthodox stand- 
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point. He is best armed to defend Christianity who 
is familiar with the arguments against it. To en- 
force such a rule would exclude from this library a 
vast amount of the choice literature of the past, 
the works of authors who merely wrote according 
to the light of their day and generation. We may 
now safely enjoy all that is good of their writings. 
The world has outgrown their errors.”” By the way, 
it seems that Harvey was not the original discoverer 
of the circulation of the blood, but that it was 
known and recognized by medical writers a century 
or so before his time. 


In the case of Hooper v. Floyd, Supreme Court of 
California, February 28, 1880, 5 Pac. C. L. J. 30, 
the meaning of the word ‘‘cash’’ was passed upon. 
The mechanics’ lien statute requires the notice or 
claim of lien to state ‘‘the terms, time given, and 
conditions of the contract.” A notice stated that 
“the terms, time given, and conditions of the con- 
tract are and were cash.” The court held this in- 
sufficient, observing: ‘‘In respondent’s brief it is 
said that ‘In modern times there is no word in the 
English language so pregnant with meaning as the 
little word ‘cash,’ used in the proper relation;’ and 
it is further said, in the same connection, that ‘it 
contains a word of significance.’ On turning, how- 


ever, to the standard dictionaries of the English 
language, we find that its primary meaning is ‘a 


box,’ and that its common meaning is ‘money,’ and 
that it sometimes means ‘ready money.’ Accepting 
these definitions as probably correct, it does not 
seem to us that the word ‘cash,’ when used in the 
connection in which it is in this case, signifies any 
thing. Assuming that the contract in this case was 
of the most simple character, consisting of an 
agreement that one of the parties should furnish 
certain materials to be used in the construction of 
the buildings which were being erected upon the 
defendants’ premises, and that the other should pay 
a stipulated price for said materials upon the de- 
livery of them upon said premises or elsewhere, 
would the word ‘cash’ indicate to a reasonable cer- 
tainty that these were ‘the terms, time given, and 
conditions’ of the contract? If a witness were 
asked to state before a court and jury ‘the terms, 
time given, and conditions’ of such a contract, 
would the answer ‘cash’ be considered satisfactory ? 
It is conceded that if time had been given, ‘cash’ 
would not be the appropriate word to express ‘the 
terms, time given, and conditions’ of the contract. 
In that case the word ‘credit’ would throw just as 
much light upon the terms, etc., of the contract, as 
the word ‘cash’ does in this case. To hold that 
the statement in this case, in respect of ‘the terms, 
time given, and conditions of his contract,’ is a com- 
pliance with the law, would be, in effect, to hold 
that a compliance with it in this respect is unneces- 
sary. This we are not prepared todo.” In Havi- 
land v. Chace, 39 Barb. 288, under the limited part- 
nership law requiring the special partner to pay his 
capital in ‘‘ actual cash,” the payment partly in cash 
and partly by turning in an old note which the 





special partner held against the general partner was 
held not a compliance, although the note was good 
and the maker had enough money in the bank at 
the time to pay it. In Gunter v. Sanchez, 1 Cal. 45, 
it was held that gold dust is not ‘‘ cash.” We have 
heard by tradition that ‘‘cash” in the mercantile 
world means ‘‘ thirty days.” 


TWENT Y-NINTH AMERICAN REPORTS. 


HIS volume of 860 pages contains 170 cases se- 
lected from the following reports: 57, 58 Ala- 
abama; 32 Arkansas; 14 Bush; 45 Connecticut; 86, 
87 Illinois; 47 Iowa; 29 Louisiana Annual; 1, 2 
McArthur; 40 Michigan; 67 Missouri; 6, 7 Ne- 
braska; 13 Nevada; 73 New York; 11 Vroom; 12 
West Virginia. It contains notes on the following 
topics: Ancient lights; Assignment for benefit of 
creditors,—retaining possession; Bond, liability of 
surety on, when conditionally delivered; Carrier, 
bill of lading, acquiescence in provisions of; right 
of passenger to resume passage after ejection ; Con- 
stitutional law, right of women to vote; statute 
giving double value of live stock killed by railway 
companies; Fixtures, chandeliers, etc.; Gaming, 
suit by gamester to recover money lost by him; 
Highway, cul de sac ; Insurance, breach of immate- 
rial warranty; change of interest, death of insured; 
condition for arbitration; estoppel of insurer by 
conduct of agent; forfeiture, suit to declare policy 
in force; Judge, jurisdiction, civil liability for judi- 
cial acts; Landlord and tenant, notice to quit; Lost 
goods, larceny of; Master and servant, liability of 
master to third persons for act of servant not in 
strict line of service; Municipal corporation, dele- 
gation of powers; power as to fire limits; Negli- 
gence, master and servant, contributory; municipal 
corporation and contractor; primary and secondary 
cause of injury; Tender, when to be kept good to 
discharge mortgage; Usury by agent. 

We note the following cases as of peculiar inter- 
est, which we have not specially commented on: 

Action.—An unlawful tax, exacted by a munici- 
pality under color of process, and paid under pro- 
test, may be recovered with interest, although the 
money was not to be used for municipal purposes. 
City of Grand Rapids v. Blakely, 40 Mich. 367, p. 
539. 

Goods attached in Massachusetts were there 
delivered by the officer to one who became a re- 
ceiptor at the debtor’s request, and did not take 
them from the debtor, and the latter brought them 
to Connecticut and there sold them. Held, that the 
receiptor could maintain replevin for them. Peters 
v. Stewart, 45 Conn. 103, p. 663. 

ANCIENT LiGHTs.—The doctrine of ancient lights 
does not prevail in Kentucky; and the vendor of a 
vacant lot in a town or city does not impliedly cove- 
nant with his vendee not to obstruct his doors or 
windows by any erections on his, the vendor’s, own 
vacant adjoining lot. Ray v. Sweeney, 14 Bush, 1, 
p- 388, 

ARBITRATION.—Pending an arbitration, the bring- 
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ing of an action by one of the parties for the same 
subject-matter does not revoke the submission, nor 
can the submission be pleaded in abatement of the 
action. Knaus v. Jenkins, 11 Vroom, 288, p. 237. 

AssIGNMENT FOR BENEFIT OF CREDITORS.—A gen- 
eral assignment for the benefit of creditors author- 
ized the assignee to dispose of the assigned prop- 
erty ‘‘in any manner whatsoever as freely and law- 
fully as the assignor could do himself, which the 
said party of the second. part, trustee as aforesaid, 
may deem advisable to do, tending in his opinion to 
convert the same into money, for the benefit of all 
interested.” Held, void, as authorizing a sale on 
credit. McCleery v. Allen, 7 Neb. 21, p. 877. Con- 
tra: Brahmstadt v. Me Whirter, 9 Neb. 6. 

Banx.—A director of a bank, who was also a 
member of a firm, procured at the bank the discount 
of a note belonging to the firm, not himself aeting 
in making the discount. The note had been ob- 
tained from the maker by fraud, to the director’s 
knowledge, but he did not communicate this fact 
to the bank. Held, that his knowledge was not con- 
structive notice to the bank. First National Bank 
of Hightstown v. Christopher, 11 Vroom, 435, p. 262. 

CARRIER.—A common carrier issued a bill of 
lading stipulating to carry certain goods te their 
destination in-vehicles owned or controlled by it, 
without transfer, and that it should not be liable 
for loss by fire. The goods were transferred to a 
warehouse in transit, and were there destroyed by 
fire. Held, that the carrier was liable. Stewart v. 
Merchants’ Despatch Transportation Co., 47 Iowa, 229, 
p. 476. 





Where a passenger has been lawfully ejected 
from a railway train, for non-payment of fare, he 
cannot demand to be carried forward on the same 
train without paying the disputed fare, and his pur- 
chase of a ticket at the point of ejection will not 
entitle him to readmission to the train. Stone v. C. 
& N. W. R. Co., 47 Iowa, 82, p. 458. 

A passenger on a steamboat, chartered for an 
excursion and picnic party, undertook, without per- 
mission, to sell refreshments on the boat. The cap- 
tain forbade the sale, and put the articles in the 
baggage room. On arriving at the landing, owing 
to the crowd, the captain was unable to deliver the 
articles to her in season for her to convey them to 
the picnic grounds, and she thus lost the sale. Held, 
that no action would lie. Smallman vy, Whilter, 87 
Ill. 545, p. 76. 

CEeMETERY.—Where a lot in a cemetery is sold, 
with reference to a certain plan, on which plan ap- 
pears a certain avenue, leading up to, or close beside 
the lot, affording a convenient highway to and from 
it, that avenue becomes a servitude in favor of the 
lot, and cannot be legally obstructed, and the pur- 
chaser is entitled to injunction to protect him in full 
enjoyment of it. Burke v. Wall, 29 La. Ann. 38, p. 
316. 

ConsTITUTIONAL LAW.—The elective franchise is 
not a natural right, but rests upon the authority of 
laws defining the qualifications of those who may 
exercise it. Soalthough the Federal Constitution 
makes women, born or naturalized within the United 











States, citizens, and capable of becoming voters, 
yet that provision does not execute itself, but re- 
quires legislative action to authorize them to vote; 
and where the Legislature have only enacted that 
male citizens may vote, women have no right to 
vote. Webster v. The Superintendents of Election, 1 
McArthur, 169, p. 582. 

—— A statute forbidding the reservation of seats 
at public exhibitions, upon the sale of tickets of ad- 
mission after the opening of the doors, is an uncon- 
stitutional interference with the rights of -private 
property. District of Columbia v. Saville, 1 McAr- 
thur, 581, p. 616. 

Contract.—An innocent purchaser from a lunatic 
may maintain his purchase unless he can be put in 
statu quo. The wife of a lunatic, knowing his in- 
sanity, joined with him in conveying her land in 
payment of a steamboat purchased by him, con- 
cealed his insanity, acquiesced in the purchase, and 
assisted him in obtaining repairs upon the steam- 
boat, until the steamboat was seized for repairs, and 
her husband became insolvent. It having become 
impossible to put the other party in statu quo, held, 
that the wife was estopped from setting aside her 
conveyance. Rusk v. Fenton, 14 Bush, 490, p. 413. 

CrimiInaL LAW.—A plea of autrefois convict in one 
State is not conclusive in another, although it will 
be favorably regarded if the offense had been fully 
expiated by punishment; but mere jeopardy in such 
other State, without conviction and punishment, 
will be of no avail. Jarshall v. State of Nebraska, 
6 Neb. 120, p. 363. 

Under a statute denouncing forgery of pub- 
lic records, the crime cannot be predicted of an in- 
strument which does not on its face purport to be a 
copy of the record, and such as if genuine would 
be effective; such as a fictitious decree of divorce 
procured in another State. Brown v. The People, 86 
Ill. 239, p. 25. 

Chandeliers attached to the freehold are the 
subject of larceny. Smith v. Commonwealth, 14 
Bush, 31, p. 402. 

Damaces.—Defendant unintentionally trespassed 
upon plaintiff’s mine, and converted his ore. The 
court instructed the jury not to allow defendant the 
necessary cost of mining the ore. Held, error. 
Waters v. Stevenson, 13 Nev. 157, p. 293. 

EviwENce. — Griscom v. Evens, 11 Vroom, 402, p. 
251, and Dunham v. Averill, 45 Conn. 61, p. 642, 
are interesting cases on the subject of parol evi- 
dence to explain wills. 

Execution.—Unpublished manuscripts are not 
subject to execution. Dart v. Woodhouse, 40 Mich. 
399, p. 544. 

—— Where undivided partnership goods are lev- 
ied on under execution on a judgment against the 
partnership, the partners are not entitléd to any ex- 
emption, and they cannot acquire such right by sell- 
ing or dividing the goods after such levy. Wise v. 
Frey, 't Neb. 134, p. 380. 

Frixtures.—A tenant put a gang-edger in a saw- 
mill, and failed to remove it during his term. Sub- 
sequently the landlord detached it, but did not re- 
move it from the premises. Held, that the sever- 
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ance did not revest the tenant’s right to remove it, 
which he had during the term. Stokoe v. Upton, 40 
Mich, 581, p. 560. 

A mortgagor planted nursery trees on the 
mortgaged premises and mortgaged them by chattel 
mortgage and that mortgage was recorded. After- 
ward the real mortgage was foreclosed, and the 
premises were sold. Held, that the purchaser on 
that sale took title to the trees. Adams v. Beadle, 
47 Iowa, 439, p. 487. 

Inrancy.—Where one has purchased lands of an 
infant, but has not put valuable improvements on 
them, and has not been in actual possession, after 
the infant became of age, for a period long enough 
to bar a recovery under the statute of limitations, 
mere lapse of time will not amount to an affirmance 
of the sale nor bar the infant’s right to avoid it. 
Gillespie v. Bailey, 12 W. Va. 70, p. 70. 

InnKEEPER.—An inkeeper’s lien extends to prop- 
erty exempt from execution. Swan v. Bournes, 47 
Towa, 501, p. 492. 

Insurance.—A fire policy was conditioned to be 
void ‘‘if any other insurance has been or shall 
hereafter be made upon the pruperty hereby insured, 
not consented to by this company, in writing hereon ; 
or if, without the written consent of the company 
first had and obtained, the said property shall be 
sold or conveyed, or the interest of the parties 
therein be changed in any manner, whether by the 
act of parties or by operation of law, or the prop- 
erty shall become incumbered by mortgage, judg- 
ment or otherwise.” The insured died intestate as 
to all his property. A loss afterward occurred. 
Held, that the policy was void by change of inter- 
est. Sherwood vy. Agricultural Insurance Co., 73 N. 
Y. 447, p. 180. 

—— A clause in a policy of life insurance that the 
company would pay the amount insured for, if in 
the opinion of their surgeon-in-chief the party did 
not die of intemperance, is a condition precedent to 
the right of the plaintiff to recover, and is not void 
as contravening public policy, or ousting the courts 
of their juridiction, the agreement being complete, 
and the arbitrator designated. Campbell v. Ameri- 
can Popular Life Insurance Company, 1 McArthur, 
246, p. 591. 

MASTER AND SERVANT.—A railroad company is 
not bound to build its bridges high enough to ena- 
ble its employees safely to stand upright on the top 
of its cars; and a brakeman who in the performance 
of his duty is injured while in that position cannot 
maintain an action therefor, although he was sud- 
denly called upon to discharge that duty. Baylor v. 
Delaware, Lackawanna and Western R. R. Co., 11 
Vroom, 23, p. 208. 

MUNICIPAL CORPORATION.—Under a city charter 
rendering all land specially benefited by a city im- 
provement liable to assessment for the expense, land 
owned by a school district, occupied by a school- 
house, and solely used for school purposes, cannot 
be assessed for the laying out of a neighboring 
street. City of Hartford vy. West Middle District, 45 
Conn. 462, p. 687. 

-——-If a city employs one by contract to do work 





intrinsically dangerous, such as the blasting of rock 
in a public street, and while the contractor is using 
due care, a rock is thrown by the blast against a 
person’s windows and breaks them, the city is re- 
sponsible for the injury. City of Joliet v. Harwood, 
86 Ill. 110, p. 17. 

NEGLIGENCcE.—Sparks from a railroad locomotive 
set fire to the prairie adjoining the company’s way 
at a place where the grass was very rank and dry. 
The wind being high, the fire extended some three 
miles before night, and continued to burn during 
the night, though slowly. The following morning 
the wind rose again and blew hard, as was not un- 
usual in that country, carrying the fire some five 
miles further, to the plaintiff's farm, where it swept 
over a fire-line of sixteen feet of plowed ground, 
and destroyed plaintiff's property. In an action of 
damages against the company, /e/d, that the plaint- 
iff was entitled to recover. Poeppers v. Missouri, 
Kansas and Texas Railway Company, 67 Mo. 715, p. 
518. 

NEGOTIABLE INSTRUMENTS.—Where a note with 
blanks is delivered by the maker to an agent with 
express authority to fill one of the blanks, there is 
no implied authority to fill the others, Mortgagor 
executed a mortgage and filled it up, and the time 
of payment not having been definitely settled, 
signed a printed form of a promissory note, leaving 
blanks for the time and place of payment, and gave 
both instruments to her agent, who forwarded them 
to the lender, with a letter stating that he had left 
‘*the dates blank, which you will fill out, giving as 
long as possible to gather the crops.” The lender 
filled all the blanks. eld, a material and unau- 
thorized alteration. Toomer v. Rutland, 57 Ala. 379, 
p. 722. 

A note was made on the 11th of September, 
1874, and dated September 13, 1874, by mistake. 
The defendant signed it as surety. The maker after- 
ward, without the defendant’s knowledge or consent, 
altered the date to the 11th, and transferred it to an 
innocent purchaser, Held, that the latter could not 
enforce it against the surety. Brown v. Straw, 6 
Neb. 536, p. 369. 

—— The book-keeper of a commission merchant 
made out a fictitious account of sales of the prop- 
erty of a customer, and obtained from his employer 
his check therefor, to the customer’s order, forged 
the indorsement, and obtained the money. The 
bank on which the check was drawn subsequently 
paid it, charged it in the merchant’s pass-book, and 
returned it with other vouchers at the end of the 
month. The merchant did not discover the facts 
for some months, and then notified the bank. In 
an action to recover the balance of his deposit, held, 
that the plaintiff was entitled to recover, as the 
fraud on him did not contribute to the fraud on the 
bank, and he was not estopped by his retention 
of the pass-book and voucher without objection. 
Welsh v. German American Bank, 73 N. Y. 424, p. 

75. 

SaLte.—On the sale of a specified portion of a 
mass of grain of one kind and uniform value, it is 
not essential to separate it in order to pass the title, 





THE ALBANY LAW JOURNAL. 


247 








if the intention that title should pass is clearly mani- 
fested. Hurff v. Hires, 11 Vroom, 581, p. 282. 

Warehouse receipts were delivered, one for 
8,600 hams weighing 50,400 pounds, and another 
for hams, without stating the weight, all marked 
“K. F, & Co., Eclipse.” These hams were part of 
a great quantity all marked in the same way, and 
were not separated or distinguished in any way from 
the rest. Held, that such receipts gave no title. 
Ferguson v. Northern Bank of Kentucky, 14 Bush, 
555, p. 418. 

Scnoots.—The trustees of free public high 
schools had statutory authority to direct what 
branches should be taught, and to adopt and en- 
force all necessary rules and regulations for the man- 
agement and government of the schools. A candi- 
date for admission passed a satisfactory examination 
in all the required branches except grammar, and 
was refused admission on account of that deficiency. 
His father did not wish him to study grammar. 
Held, that a rule or regulation denying him admis- 
sion on that account was unreasonable, and that 
mandamus would lie to compel his admission to 
study the other branches. Trustees of Schools v. 


The People ex rel. Van Allen, 87 Ml. 803, p. 55. 

A school treasurer and his sureties are liable 
on his bond for school funds deposited by him in a 
bank, which are lost by the subsequent insolvency 
of the bank, although he was guilty of no negli- 
gence in failing to ascertain its financial condition. 
The State ex rel. Township v. Powell, 67 Mo. 935, p. 


512. 

There are many other interesting cases in the vol- 
ume, but we have heretofore called attention to the 
most important of them. 


THE FEDERAL SUPERVISORS OF ELECTION 
LAW CONSTITUTIONAL. 


SUPREME COURT OF THE UNITED STATES,—OCTOBER 
TERM, 1879. 


Ex PARTE SIEBOLD. 


The appellate jurisdiction of this court, exercisable by 
habeas corpus, extends to a case of imprisonment upon 
conviction and sentence in an inferior court of the 
United States, under and by virtue of an unconstitu- 
tional act of Congress, whether this court has jurisdic- 
tion to review the judgment by writ of error or not. 

The jurisdiction of this court by habeas corpus, when not 
restrained by some special law, extends generally to im- 
prisonment by inferior tribunals of the United States 
which have no jurisdiction of the cause, or whose pro- 
ceedings are otherwise void and not merely erroneous; 
and such a case occurs when the proceedings are had 
under an unconstitutional act. 

But when the court below has jurisdiction of the cause, 
and the matter charged is indictable under a constitu- 
tional law, any errors committed by the inferior court 
can only be reviewed by writ of error. 

Where personal liberty is concerned, the judgment of an 
inferior court affecting it is not so conclusive but that 
the question of its authority to try and imprison the 
party may be reviewed on habeas corpus by a superior 
court or judge having power to award the writ. 

Certain judges of election in the city of Baltimore, ap- 
pointed under the State laws, were convicted in the 
Circuit Court of the United States, under sections 5515 
and 5522 of the Revised Statutes of the United States, 
for interfering with and resisting the supervisors of elec- 





tion and deputy marshals of the United States in the 
performance of their duty at an election of Representa. 
tives to Congress, under sections 2016, 2017, 2021, 2022, 
title XXVI of the Revised Statutes. Held, that the 
question of the constitutionality of said laws is good 
ground for this court to issue a writ of habeas corpus to 
inquire into the legality of the imprisonment under 
such conviction; and if the laws are determined to be 
unconstitutional, the prisoners should be discharged. 

Congress had power by the Constitution to pass the sections 
referred to, viz., section 5515 of the Revised Statutes, 
which makes it a penal offense against the United States 
for any officer of election, at an election held for arep- 
resentative in Congress, to neglect to perform, or to vio- 
late any duty in regard to such election, whether re- 
quired by a law of the State or of the United States, or 
knowingly to do any act unauthorized by any such law, 
with intent to affect such election, or to make a fraudu- 
lent certificate of the result, etc. ; and section 5522, 
which makes it a penal offense for any officer or other 
person, with or without process, to obstruct, hinder, 
bribe, or interfere with a supervisor of election, or mar- 
shal, or deputy marshal, in the performance of any duty 
required of them by any law of the United States, or to 
prevent their free attendance at the places of registra- 
tion or election, etc.; also, sections 2011, 2012, 2016, 2017, 
2021, 2022, title XXVI. of the Revised Statutes, which 
authorize the Circuit Courts to appoint supervisors of 
such elections, and the marshal to appoint special depu- 
ties to aid and assist them, and which prescribe the 
duties of such supervisors and deputy marshals; 
these being the laws provided by Congress in the En- 
forcement Act of May 31, 1870, and the supplement 
thereto of February 28, 1871, for supervising the elec- 
tions of representatives, and for preventing frauds 
therein. 

The Circuit Courts have jurisdiction of indictments under 
these laws, and a conviction and sentence in pursuance 
thereof is lawful cause of imprisonment, from which 
this court has no power to relieve on habeas 

In making regulations for the election of representatives, 
it is not necessary that Congress should assume entire 
and exclusive control thereof. By virtue of that clause 
of the Constitution which declares that “the times, 
places, and manner of holding elections for senators 
and representatives, shall be prescribed in each State 
by the Legislature thereof ; but the Congress may at any 
time by law make or alter such regulations, except as to 
the place of choosing senators,’”’ Congress has a super- 
visory power over the subject, and it may either make 
entirely new regulations, or add to, alter, or modify tae 
regulations made by the State. 

In the exercise of such supervisory power, Congress may 
impose new duties on the officers of election, or addi- 
tional penalties for breach of duty, or for the perpetra- 
tion of fraud; or provide for the attendance of officers 
to prevent frauds and see that the elections are legally 
and fairly conducted. 

The exercise of such power can properly cause no collision 
of regulations or jurisdiction, because the authority of 
Congress over the subject is paramount, and any regu- 
lations it may make necessarily supersede inconsistent 
regulations of the State. This isinvolvedin the power 
to “ make or alter.” 

There is nothing in the relation of the State and National 
sovereignties to preclude the co-operation of both in 
the matter of elections of representatives. If both 
were equal in authority over the subject, collisions of 
jurisdiction might ensue; but the authority of the Na- 
tional government being paramount, collisions can only 
occur from unfounded jealousy of such authority. 

Congress had power by the Constitution to vest in the Cir- 
cuit Courts the appointment of supervisors of election. 
It is expressly declared that ** Congress may by law vest 
the appointment of such inferior officers, as they think 
proper, in the President alone, in the courts of law, or 
in the heads of departments.”” Whilst, as a question of 
propriety, the appointment of officers whose duties ap- 
pertain to one department ought not to be lodged in 
another, the matter is nevertheless left to the discretion 
of Congress. 

The provision which authorizes the deputy marshals to keep 
the peace at the elections is not unconstitutional. The 
National government has the right to use physical force 
in any part of the United States to compel obedience to 
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its laws and to carry into execution the powers con- 
ferred upon it by the Constitution. 

The concurrent jurisdiction of the National government 
with that of the States, which it has in the exercise of 
its powers of sovereignty in every part of the United 
States, is distinct from that exclusive jurisdiction which 
it has by the Constitution in the District of Columbia, 
and in those places acquired for the erection of forts, 
magazines, arsenals, etc. 

The provisions adopted for compelling the State officers of 
election to observe the State laws regulating elections 
of representatives, not altered by Congress, are within 
the supervisory powers of Congress over such elections. 
The duties to be performed in this behalf are owed to 
the United States as well as to the State; and their vio- 
lation is an offense against the United States which 
Congress may rightfully inhibit and punish. This neces- 
sarily follows from the direct interest which the Na- 
tional government hasin the due election of its repre- 
sentatives and from the power which the Constitution 
gives to Congress over this particular subject. 


ETITION on the part of Albert Siebold, Walter 
Tucker, Martin C. Burns, Lewis Coleman, and 
Henry Bowers, for a habeas corpus, to John M. McClin- 
tock, marshal of the United States for the District of 
Maryland, and to James H. Irvin, warden of the jail 
of the city of Baltimore, and for certiorari to the Cir- 
cuit Court of the United States for said district. The 
opinion states the case. 


Bravpiey, J. The petitioners in this case were 
judges of election at different voting precincts in the 
city of Baltimore, at the election held in that city, and 
in the State of Maryland, on the fifth day of Novem- 
ber, 1878, at which representatives to the 46th Con- 
gress were voted for. 

At the November term of the Circuit Court of the 
United States for the District of Maryland, an indict- 
ment against each of the petitioners was found in said 
court, for offenses alleged to have been committed by 
them respectively at their respective precincts whilst 
being such judges of election; upon which indictments 
they were severally tried, convicted and sentenced by 
said court to fine and imprisonment. They now apply 
to this court for a writ of habeas corpus to be relieved 
from imprisonment. 

Before making this application, each petitioner, in 
ths month of September last, presented a separate peti- 
tion to the chief justice of this court (within whose 
circuit Baltimore is situated) at ‘Lynn, in the State of 
Connecticut, where he then was, praying for a like 
habeas corpus to be relieved from the same imprison- 
ment. The chief justice thereupon made an order 
that the said marshal and warden should show cause, 
before him, on the second Tuesday of October, in the 
city of Washington, why such writs should not issue. 
That being the first day of the present term of this 
court, at the instance of the chief justice the present 
application was made to the court by a new petition 
addressed thereto, and the petitions and papers which 
had been presented to the chief justice were by con- 
sent made a part of the case. The records of the seve- 
ral indictments and proceedings thereon were annexed 
to the respective original petitions, and are before us. 
These indictments were framed partly under section 
5515 and partly under section 5522 of the Revised Stat- 
utes of the United States; and the principal questions 
raised by the application are, whether those sections, 
and certain sections of the title of the Revised Stat- 
utes relating to the elective franchise, which they are 
intended to enforce, are within the constitutional 
power of Congress to enact. If they are not, then it 
is contended that the Circuit Court has no jurisdiction 
of the cases, and that the convictions and sentences of 
imprisonment of the several petitioners were illegal 
and void. 

The jurisdiction of this court to hear the case is the 
first point to be examined. The question is whether a 





party imprisoned under a sentence of a United States 
court upon conviction of a crime created by, and in- 
dictable under, an unconstitutional act of Congress, 
may be discharged from imprisonment by this court 
on habeas corpus, although it has no appellate jurisdic- 
tion by writ of error over the judgment. It is objected 
that the case is one of original and not appellate juris- 
diction, and therefore not within the jurisdiction of 
this court. But we are clearly of opinion that it is 
appellate in its character. It requires us to revise the 
act of the Circuit Court in making the warrants of 
commitment upon the convictions referred to. This, 
according to all the decisions, is an exercise of appel- 
late power. Ex parte Burford, 3 Cranch, 448; Ex parte 
Bollman and Swartwout, 4 id. 104, 101; Ea parte Yerger, 
8 Wall. 98. 

That this court is authorized to exercise appellate 
jurisdiction by habeas corpus directly is a position sus- 
tained by abundant authority. It has general power to 
issue the writ, subject to the constitutional limitations 
of its jurisdiction, which are, that it can only exercise 
original jurisdiction in cases affecting ambassadors, 
public ministers and censuls, and cases in which a 
State is a party; but has appellate jurisdiction in all 
other cases of Federal cognizance ‘* with such excep- 
tions, and under such regulations as Congress shall 
make.’’ Having this general power to issue the writ, 
the court may issue it in the exercise of original juris- 
diction where it has original jurisdiction; and may 
issue it in the exercise of appellate jurisdiction where 
it has such jurisdiction, which is in all cases not pro- 
hibited by law except those in which it has original 
jurisdiction only. Bollman and Swartwout, 4 Cranch, 
94-101; Watkins’ case, 3 Pet. 202; 7 id. 568; Wells’ case, 
18 How. 307, 328; Ableman v. Booth, 21 id. 525; Yerger’s 
case, 8 Wall. 85. 

There are other limitations of the jurisdiction, how- 
ever, arising from the nature and objects of the writ 
itself as defined by the common law, from which its 
name and incidents are derived. It cannot be used as 
a mere writ of error. Mere error in the judgmeut or 
proceedings under and by virtue of which a party is 
imprisoned, constitutes no ground for the issue of the 
writ. Hence upon a return to a habeas corpus that the 
prisoner is detained under a conviction and sentence 
by a court having jurisdiction of the cause, the general 
rule is that he will be instantly remanded. No inquiry 
will beinstituted into the regularity of the proceedings, 
unless, perhaps, where the court has cognizance by 
writ of error or appeal to review the judgment. In 
such a case, if the error be apparent and the imprison- 
ment unjust, the appellate court may, perhaps, in its 
discretion, give immediate relief on habeas corpus, and 
thus save the party the delay and expense of a writ of 
error. Bac. Abr. Hab. Corp., B13; Bethel’s case, Salk. 
348; 5 Mod. 19. But the general rule is that a convic- 
tion and sentence by a court of competent jurisdiction 
is lawful cause of imprisonment, and no relief can be 
given by habeas corpus. 

The only ground on which this court, or any court, 
without some special statute authorizing it, will give 
relief on habeas corpus to a prisoner under conviction 
and sentence of another court, is the want of juris- 
diction in such court over the person or the cause, or 
some other matter rendering its proceedings void. 

This distinction between an erroneous judgment 
and one that is illegal or void is well illustrated by 
the two cases of Ex parte Lange, 18 Wall. 163, and Ex 
parte Parks, 93 U. 8.18. In the former case we held 
that the judgment was void, and released the petitioner 
accordingly; in the latter we held that the judgment, 
whether erroneous or not, was not void because the 
court had jurisdiction of the cause; and we refused to 
interfere. 

Chief Justice Abbot, in Rex v. Suddis, 1 East, 306, 
said: ‘‘It is a general rule that where a person has 
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been committed under the judgment of another court 
of competent criminal jurisdiction, this court (the 
King’s Bench) cannot review the sentence upon a 
return to a habeas corpus. In such cases this court is 
not a court of appeal.” 

It is stated, however, in Bacon’s Abridgment, prob- 
ably in the words of Chief Baron Gilbert, that “if the 
commitment be against law, as being made by one 
who had no jurisdiction of the cause, or for a matter 
for which by law no man ought to be punished, the 
court are to discharge.’”’ Bac. Abr., Hab. Corp., B. 10. 
The latter part of this rule, when applied to imprison- 
ment under conviction and sentence, is confined to 
cases of clear and manifest want of criminality in the 
matter charged, such as in effect to render the pro- 
ceedings void. The authority usually cited under this 
head is Bushel’s case, decided in 1670. There twelve 
jurymen had been convicted in the Oyer and Terminer 
for rendering a verdict (against the charge of the 
court) acquitting William Penn and others, who were 
charged with meeting in conventicle. Being impris- 
oned for refusing to pay their fines, they applied to 
the Court of Common Pleas for a habeas corpus; and 
though the court, having no jurisdiction in criminal 
matters, hesitated to grant the writ, yet having 
granted it, they discharged the prisoners on the ground 
that their conviction was void, inasmuch as jurymen 
cannot be indicted for rendering any verdict they 
choose. The opinion of Chief Justice Vaughan in the 
case has rarely been excelled for judicial eloquence. 
T. Jones, 13; S. C., Vaughan, 135; S. C., 6 Howell’s 
State Trials, 999. 

Without attempting to describe how far this case 
may be regarded as law for the guidance of this court, 
we are clearly of the opinion that the question raised 
in the cases before us is proper for consideration on 
habeas corpus. The validity of the judgments is 
assailed on the ground that the acts of Congress under 
which the indictments were found are unconstitu- 
tional. If this position is well taken it affects the 
foundation of the whole proceedings. An unconstitu- 
tional law is void and is as no law. An offense created 
by it is not a crime. A conviction under it is not 
merely erroneous, but is iJlegal and void, and cannot 
be a legal cause of imprisonment. It is true, if no writ 
of error lies, the judgment may be final in the sense 
that there may be no means of reversing it. But 
personal liberty is of so great moment in the eye of 
the law that the judgment of an inferior court affect- 
ing it is not deemed so conclusive but that, as we have 
seen, the question of the court’s authority to try and 
imprison the party may be reviewed on habeas corpus 
by a Superior Court or judge having authority to 
award the writ. Weare satisfied that the present is 
one of the cases in which this court is authorized to 
take such jurisdiction. We think so, because, if the 
laws are unconstitutional and void, the Circuit Court 
acquired no jurisdiction of the causes. Its authority 
to indict and try the petitioners arose solely upon these 
laws. 

We proceed, therefore, to examine the cases on their 
merits. 

The indictments commence with an introductory 
statement, that on the 5th of November, 1878, at the 
fourth (or other) congressional district of the State 
of Maryland, a lawful election was held, whereat a 
representative for that congressional district in the 
46th Congress of the United States was voted for; 
that a certain person (naming him) was then and there 
a supervisor of election of the United States, duly 
appointed by the Circuit Court aforesaid, pursuant to 
the 2012th section of the Revised Statutes, for the 
third (or other) voting precinct of the fifteenth (or 
other) ward of the city of Baltimore in the said con- 
gressional district for and in respect of the election 
aforesaid, thereat; that a certain person (naming him) 





was then and there a special deputy marshal of the 
United States, duly appointed by the United States 
marshal for the Maryland district, pursuant to section 
2021 of the Revised Statutes, and assigned for such 
duty as is provided by that and the following section, 
to the said precinct of said ward of said city, at the 
congressional election aforesaid, thereat. Then come 
the various counts. 

The petitioner, Bowers, was convicted on the sec- 
ond count of the indictment against him, which was 
as follows: 

‘*That the said Henry Bowers, afterward, to wit, on 
the day and year aforesaid, at the said voting precinct 
within the district aforesaid, unlawfully did obstruct, 
hinder, and by the use of his power and authority as 
such judge as aforesaid (which judge he then and there 
was), interfere with and prevent the said supervisor of 
election, in the performance of a certain duty in re- 
spect to said election required of him, and which he 
was then and there authorized to perform by the law 
of the United States, in such case made and provided, 
to wit, that of personally inspecting and scrutinizing, 
at the beginning of said day of election, and of the 
said election, the manner in which the voting was 
done at the said poll of election, by examining and 
seeing whether the ballot first voted at said poll of 
election was put and placed in a ballot-box containing 
no ballots whatever, contrary to the fifty-five hundred 
and twenty-second section of said statutes, and 
against the peace, government and dignity of the Uni- 
ted States.”’ 

Tucker, who was indicted jointly with one Gude, 
was convicted upon the second and fifth counts of the 
indictment against them, which were as follows: 

(2) That the said Justus J. Gude and the said Wal- 
ter Tucker afterward, to wit, on the day and year 
aforesaid, at the said voting precinct of said ward of 
said city, unlawfully and by exercise of their power 
and authority as such judges as aforesaid, did prevent 
and hinder the free attendance-and presence of the 
said James N. Schofield (who was then and there such 
deputy marshal as aforesaid, in the due execution of 
his said office), xt the poll of said election of and for 
the said voting precinct, and the full and free access 
of the same deputy marshal to the same poll of elec- 
tion, contrary to the said last-mentioned section of 
said statutes (§ 5522), and against the peace, govern- 
ment and dignity of the United States. 

“(5th.) That the said Justus J. Gude and the said 
Walter Tucker, on the day and year aforesaid, at the 
precinct aforesaid within the district aforesaid (they 
being then and there such officers of said election as 
aforesaid), knowingly and unlawfully at the said elec- 
tion did a certain act, not then and there author- 
ized by any law of the State of Maryland, and not au- 
thorized then and there by any law of the United 
States, by then and there fraudulently and clan- 
destinely putting and placing in the ballot-box 
of the said precinct twenty (and more) ballots, 
(within the intentand meaning of section fifty-five 
hundred and fourteen of said statutes), which 
had not been voted at said election in said pre- 
cinct before the ballots, then and there lawfully de- 
posited in the same ballot-box, had been counted, with 
intent thereby to affect said election and the result 
thereof, contrary to section fifty-five hundred and 
fifteen of said statutes, and against the peace, govern- 
ment, and dignity of the United States.” 

This charge, it will be observed, is for the offense 
commonly known as “stuffing the ballot-box.”’ 

The counts on which the petitioners, Burns and 
Coleman, were convicted were similar to those above 
specified. Burns was charged with refusing to allow 
the supervisor of elections to inspect the ballot-box, 
or even to enter the room where the polls were held, 
and with violently resisting the deputy marshal who 
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attempted to arrest him, as required by section 2022 
of the Revised Statutes. The charges against Cole- 
man were similar to those against Burns, with the 
addition of a charge for stuffing the ballot-box. Sie- 
bold was only convicted on one count of the indict- 
ment against him, which was likewise a charge of 
stuffing the ballot-box. 

The sections of the law on which these indictments 
are founded, and the validity of which is sought to be 
impeached for unconstitutionality, are summed up by 
the counsel of the petitioners in their brief as follows 
(omitting the comments thereon) : 

The counsel say : 

“These cases involve the question of the constitu- 
tionality of certain sections of Title XXVI of the 
Revised Statutes, entitled ‘The Elective Franchise.’ 

“Seo. 2011. The judge of the Circuit Court of the 
United States, wherein any city or town having up- 
wards of twenty thousand inhabitants is situated, 
upon being informed by two citizens thereof, prior to 
any registration of voters for, or any election at 
which a representative or delegate in Congress is to 
be voted for, that it is their desire to have such regis- 
tration or election guarded and scrutinized, shall open 
the Circuit Court at the most convenient point in the 
circuit. 

“Sec. 2012. The judge shall appoint two supervisors 
of election for every election district in such city or 
town. 

**Sec. 2016. The supervisors are authorized and re- 
quired to attend all times and places fixed for registra- 
tion of voters; to challenge such as they deem proper; 
to cause such names to be registered as they may think 
proper to be somarked; to inspect and scrutinize such 
register of voters; and for purposes of identification 
to affix their signatures to each page of the original 
list. 

“Sec. 2017. The supervisors are required to attend 
the times and places for holding elections of Repre- 
sentatives or Delegates in Congress, and of counting 
the votes cast; to challenge any vote, the legality of 
which they may doubt; to be present continually 
where the ballot-boxes are kept, until every vote cast 
has been counted and the proper returns made, re- 
quired under any law of the United States, or any 
State, Territorial or municipal law; and to personally 
inspect and scrutinize at any and all times, and on the 
day of election, the manner in which the poll books, 
registry lists, and tallies are kept; whether the same 
are required by any law of the United States, or any 
State, Territorial, or municipal laws. 

“Sec. 2021 requires the marshal, whenever any elec- 
tion at which Representatives or Delegates in Con- 
gress are to be chosen, upon application by two 
citizens in cities or towns of more than twenty 
thousand inhabitants, to appoint special deputy 
marshals, whose duty it shall be to aid and assist the 
supervisors in the discharge of their duties, and 
attend with them at all registrations of voters or 
elections at which representatives to Congress may be 
voted for. 

** Sec. 2022 requires the marshal, and his general and 
special deputies, to keep the peace and protect the 
supervisors in the discharge of their duties; preserve 
order at such place of registration, and at such polls; 
prevent fraudulent registration and voting, or fraudu- 
lent conduct on the part of any officer of election, and 
immediately to arrest any person who commits, or 
attempts to commit, any of the offenses prohibited 
herein, or any offense against the laws of the United 
States.”’ 

The counsel then refer to and summarize sections 
5514, 5515, and 5522 of the Revised Statutes. Section 
5514 mere!y relates to a question of evidence, and need 
not be copied. Sections 5515 and 5522, being those 





upon which the indictments are directly framed, are 
proper to be set out in full. They are as follows: 

“Sec. 5515. Every officer of an election at which any 
representative or delegate in Congress is voted for, 
whether such officer of election be appointed by or 
created by or under any law or authority of the 
United States, or by or under any State, Territorial, 
district, or municipal law or authority, who neglects 
or refuses to perform any duty in regard to such elec- 
tion required of him by any law of the United States, 
or of any State or Territory thereof; or who violates 
any duty so imposed; or who knowingly does any acts 
thereby unauthorized, with intent to affect any such 
election, or the result thereof; or who fraudulently 
makes any false certificate of the result of such elec- 
tion in regard to such representative or delegate; or 
who withholds, conceals, or destroys such certificate 
of record so required by law respecting the election of 
any such representative or delegate; or who neglects 
or refuses to make and return any certificate as re- 
quired by law; or who aids, counsels, procures, or 
advises any voter, person, or officer to do any act by 
this or any of the preceding sections made a crime, or 
to omit to do any duty the omission of which is by this 
orany of such sections made a crime, or attempts to 
do so, shall be punished as prescribed in section fifty- 
five hundred and eleven. 

“Sec. 5522. Every person, whether with or without 
any authority, power, or process, or pretended author- 
ity, power or process, of any State, Territory, or 
municipality, who obstructs, hinders, assaults, or by 
bribes, solicitation, or otherwise, interferes with or 
prevents the surervisors of election, or either of them, 
or the marshal or the general or special deputies, or 
either of them, in the performance of any duty re- 
quired of them, or either of them, or which he or 
they, or either of them, may be authorized to perform 
by any law of the United States, in the execution of 
process or otherwise, or who, by any means before 
mentioned, hinders or prevents the free attendance 
and presence at such places of registration, or at such 
polls of election,or full and free access and egress to and 
from any such place of registration or poll of election, 
or in going to and from any such place of registration 
or poll of election, or to and from any room where any 
such registration or election or canvass of votes, or 
of making any returns or certificates thereof, may be 
had, or who molests, interferes with, removes, or 
ejects from any such place of registration or poll of 
election, or of canvassing votes cast thereat, or of 
making returns or certificates thereof, any supervisor 
of election, the marshal, or his general or special 
deputies, or either of them; or who threatens or at- 
tempts, or offers so to do, or refuses or neglects to aid 
and assist any supervisor of election, or the marshal 
or his general or special deputies, or either of them, in 
the performance of his or their duties, when required 
by him or them, or either of them, to give such aid and 
assistance, shall be liable to instant arrest without 
process, and shall be punished by imprisonment not 
more than two years, or by a fine of not more than 
three thousand dollars, or by both such fine and im- 
prisonment, and shall pay the cost of the prosecu- 
tion.” 

These portions of the Revised Statutes are taken 
from the act commonly known as the Enforcement 
Act, approved May 31, 1870, and entitled ‘‘ An act to 
enforce the right of citizens of the United States to 
vote in the several States of this Union and for other 
purposes ;” and from the supplement to that act, ap- 
proved February 28, 1871. They relate to elections of 
members of the house of representatives, and were 
an assertion, on the part of Congress, of a power to 
pass laws for regulating and superintending said 
elections, and for securing the purity thereof and 
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the rights of citizens to vote thereat peaceably and 

without molestation. It must be conceded to bea 

most important power, and of a fundamental charac-* 
ter. In the light of recent history, and of the vio- 

lence, fraud, corruption, and irregularity which have 

frequently prevailed at such elections, it may easily be 

conceived that the exertion of the power, if it exists, 

may be necessary to the stability of our frame of gov- 

ernment. 

The counsel for the petitioners, however, do not 
deny that Congress may, if it chooses, assume the en- 
tire regulation of the elections of representatives; 
but they contend that it has no constitutional power 
to make partial regulations intended to be carried out 
in conjunction with regulations made by the States. 

The general positions contended for by the counsel 
of the petitioners are thus stated in their brief: 

**We shall attempt to establish these propositions: 

“1. That the power to make regulations:as to the 
times, places, and manner of holding elections for 
representatives in Congress, granted to Congress by 
the Constitution, is an exclusive power when exercised 
by Congress. 

‘*2. That this power, when so exercised, being exclu- 
sive of all interference therein by the States, must 
be so exercised as not to interfere with or come in 
collision with regulations presented in that behalf 
by the States, unless it provides for the complete con- 
trol over the whole subject over which it is exercised. 

“3. That when put in operation by Congress it must 
take the place of all State regulations of the subject 
regulated, which subject must be entirely and com- 
pletely controlled and provided for by Congress.” 

Weare unable to see why it necessarily follows that if 
Congress makes any regulations ou the subject, it must 
assume exclusive control of the whole subject. The 
Constitution does not say so. 

The clause of the Constitution under which the 
power of Congress, as well as that of the State Legis- 
latures, to regulate the election of senators and repre- 
sentatives arises, is as follows: ‘The times, places, 
and manner of holding elections for senators and 
representatives, shall be prescribed in each State by 
the Legislature thereof; but the Congress may at any 
time, by law, make or alter such regulations, except as 
to the place of choosing Senators.” 

It seems to us that the natural sense of these words 
is the contrary of that assumed by the counsel of the 
petitioners. After first authorizing the States to 
prescribe the regulations, it is added: ‘the Congress 
may at any time, by law, make or alter such regula- 
tions.”’ ‘‘ Make or alter?’ What is the plain meaning of 
these words? If not under the prepossession of some 
abstract theory of the relations between the State and 
National governments we should not have any diffi- 
culty in understanding them. There is no declaration 
that the regulations shall be made either wholly by the 
State Legislatures or wholly by Congress. If Congress 
does not interfere, of course they may be made wholly 
by the State; but if it chooses to interfere, there is 
nothing in the words to prevent its doing so 
either wholly or partially. On the contrary, their 
necessary implication is that it may do either. It may 
either make the regulations, or it may alterthem. If 
it only alters, leaving, as manifest convenience re- 
quires, the general organization of the polls to the 
State, there results a necessary co-operation of the two 
governments in regulating the subject. But no repug- 
nance in the system of regulations can arise thence; 
for the power of Congress over the subject is para- 
mount. It may be exercised as and when Congress 
sees fit to exercise it. Whenexercised, the action of 
Congress, so far as it extends and conflicts with the 
regulations of the State, necessarily supersedes them. 
This is implied in the power to “ make or alter.”’ 

Suppose the Constitution of a State should say, “ the 





first Legislature elected under this Constitution may 
by law regulate the election of members of the two 
houses; but any subsequent Legislature may make or 
alter such regulations ;’’ could not a subsequent Legis- 
lature modify the regulations made by the first Legis- 
lature witbout making an entirely new set? Would it 
be obliged to go over the whole subject anew? Mani- 
festly not; it could alter or modify, add or subtract, 
in its discretion. The greater power, of making 
wholly new regulations, would include the lesser, of 
only altering or modifying the old. The new law, if 
contrary, or repugnant to the old, would so far, and 
so far only, take its place. If consistent with it, both 
would stand. The objection, so often repeated, that 
such an application of congressional regulations to 
those previously made by a State would produce a 
clashing of jurisdictions and a confliét of rules, loses 
sight of the fact that the regulations made by Con- 
gress are paramount to those made by the State 
Legislature, and if they conflict therewith, the latter, 
so far as the conflict extends, cease to be operative. 
No clashing can possibly arise. There is not the 
slightest difficulty in a harmonious combination into 
one system of the regulations made by the two sove- 
reignties any more than there is in the case of prior 
and subsequent enactments of the same Legislature. 

Congress has partially regulated the subject hereto- 
fore. In 1842 it passed a law for the election of repre- 
sentatives by separate districts; and subsequently, 
other laws fixing the time of election, and directing 
that the elections shall be by ballot. No one will pre- 
tend, at least at the present day, that these laws were 
unconstitutional because they only partially covered 
the subject. 

The peculiarity of the case consists in the concur- 
rent authority of the two sovereignties, State and 
National, over the same subject-matter. This, how- 
ever, is not entirely without a parallel. The reg- 
ulation of foreign and inter-State commerce is 
conferred by the Constitution upon Congress. It 
is not expressly taken away from the States. 
But where the subject-matter is one of Na- 
tional character, or one that requires a uniform 
rule, it has been held that the power of Congress is 
exclusive. On the contrary, where neither of these 
circumstances exists, it has been held that State regu- 
lations are not unconstitutional. In the absence of 
congressional regulation, which would be of a para- 
mount authority when adopted, they are valid and 
binding. This subject was largely discussed in the 
case of Cooley v. The Wardens of the Port of Philadel- 
phia, 12 How. 299. That was a case of pilotage. In 

789 Congress had passed a law declaring that all pilots 

should continue to be regulated in conformity with 
the laws of the States respectively wherein they should 
be. Hence, each State continued to administer its 
own laws, or passed new laws for the regulation of 
pilots in its harbors. Pennsylvania passed the law 
then in question in 1803. Yet the Supreme Court held 
that this was clearly a regulation of commerce; and 
that the State laws could not be upheld without sup- 
posing that, in cases, like that of pilotage, not requir- 
iug a National and uniform regulation, the power of 
the States to make regulations of commerce in the 
absence of congressional regulation still remained. 
The court held that the power did so remain, subject 
to those qualifications; and the State Jaw was sus- 
tained under that view. 

Here, then, is a case of concurrent authority of the 
State and National governments in which that of the 
latter is paramount. In 1837, Congress interfered with 
the State regulations on the subject of pilotage, so far 
as to authorize the pilots of adjoining States, separ- 
ated only by navigable waters, to pilot ships and ves- 
sels into the ports of either State located on such 
waters. It has since made various regulations respect- 
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ing pilots taking charge of steam vessels, imposing 
upon them peculiar duties and requiring of them 
peculiar qualifications. It seems to us that there can 
be no doubt of the power of Congress to impose any 
regulations it sees fit upon pilots; and to subject them 
to such penalties for breach of duty as it may deem 
expedient. The States continue in the exercise of the 
power to regulate pilotage subject to the paramount 
right of the National Government. If dissatisfied 
with congressional interference, should such interfer- 
ence at any time be imposed, any State might, if it 
chose, withdraw its regulations altogether, and leave 
the whole subject to be regulated by Congress. But 
so long as it continues its pilotage system, it must 
acquiesce in such additional regulations as Congress 
may see fit to make. 

So in the case of laws for regulating the elections of 
representatives to Congress. The State may make 
regulations on the subject; Congress may make regu- 
lations on the same subject, or may alter or add to 
those already made. The paramount character of 
those made by Congress has the effect to supersede 
those made by the State, so far as the two are incon- 
sistent, and no farther. There is no such conflict be- 
tween them as to prevent their forming a harmonious 
system perfectly capable of being administered and 
carried out as such. 

As to the supposed conflict that may arise between 
the officers appointed the State and National gov- 
ernments for superintending the election, no more 
insuperable difficulty need arise than in the applica- 
tion of the regulations adopted by each respectively. 
The regulations of Congress being constitutionally 
paramount, the duties imposed thereby upon the offi- 
cers of the United States, so far as they have respect 
to the same matters, must necessarily be paramount 
to those to be performed by the officers of the State. 
If both cannot be performed, the latter are pro tanto 
superseded and cease to be duties. If the power of 
Congress over the subject is supervisory and para- 
mount, as we have seen it to be, and if officers or 
agents are created sor carrying out its regulations, 
it follows as a necessary consequence that such officers 
and agents must have the requisite authority to act 
without obstruction or interference from the officers 
of the State. No greater subordination, in kind or 
degree, exists in this case than in any other. It exists 
to the same extent between the different officers ap- 
pointed by the State when the State alone regulates 
the election. One officer cannot interfere with the 
duties of another, or obstruct or hinder him in the 
performance of them. Where there isa disposition to 
act harmoniously, there is no danger of disturbance 
between those who have different duties to perform. 
When the rightful authority of the general govern- 
ment is once conceded and acquiesced in, the appre- 
hended difficulties will disappear. Let a spirit of 
National as well as local patriotism once prevail, let 
unfounded jealousies cease, and we shall hear no more 
about the impossibility of harmonious action between 
the National and State governments in a matter in 
which they have a mutual interest. 

As to the supposed incompatibility of indepen- 
dent sanctions and punishments imposed by the 
two governments for the enforcement of the 
duties required of the officers of election and 
for their protection in the performance of those 
duties, the same considerations apply. While the 
State will retain the power of enforcing such of 
its own regulations as are not superseded by those 
adopted by Congress, it cannot be disputed that if 
Congress has power to make regulations it must have 
the power to enforce them, not only by punishing the 
delinquency of officers appointed by the United 
States, but by restraining and punishing those who at- 
tempt to interfere with them in the performance of 





their duties; and if, as we have shown, Congress may 
revise existing regulations, and add to or alter the 
same as far as it deems expedient, there can be as lit- 
tle question that it may impose additional penalties 
for the prevention of frauds committed by the State 
officers in the elections, or for their violation of any 
duty relating thereto, whether arising from the com- 
mon law or from any other law, State or National. 
Why not? Penalties for fraud and delinquency are 
part of the regulations belonging to the subject. If 
Congress, by its power to make or alter the regula- 
tions has a general supervisory power over the whole 
subject, what is there to preclude it from imposing 
additional sanctions and penalties to prevent such 
fraud and delinquency ? 

It is objected that Congress has no power to enforce 
State laws, or to punish State officers, and especially 
has no power to punish them for violating the laws of 
their own State. As a general proposition this is un- 
doubtedly true; but when in the performance of their 
functions State officers are called upon to fulfill duties 
which they owe to the United States, as well as to the 
State, has the former no means of compelling such 
fulfillment? ‘Yet that is the case here. It is the duty 
of the States to elect representatives to Congress. The 
due and fair election of these representatives is of 
vital importance to the United States. The govern- 
ment of the United States is no less concerned in the 
transaction than the State government is. It certainly 
is not bound to stand by as a passive spectator when 
duties are violated and outrageous frauds are com- 
mitted. It is directly interested in the faithful per- 
formance by the officers of election of their respective 
duties. Those duties are owed as well to the United 
States as to the State. This necessarily follows from 
the mixed character of the transaction—State and 
National. A violation of duty is an offense against 
the United States for which the offender is justly 
amenable to that government. No official position 
can shelter him from this responsibility. In view of 
the fact that Congress has plenary and paramount 
jurisdiction over the whole subject, it seems almost 
absurd to say that an officer who receives or has cus- 
tody of the ballots given for a representative owes no 
duty to the National government which Congress can 
enforce; or that an officer who stuffs the ballot-box 
cannot be made amenable to the United States. If 
Congress has not, prior to the passage of the present 
laws, imposed any penalties to prevent and punish 
frauds and violations of duty committed by officers of 
election, it has been because the exigency has not 
been deemed sufficient to require it, and not because 
Congress had not the requisite power. 

The objection that the laws and regulations, the 
violation of which is made punishable by the acts of 
Congress, are State laws and have not been adopted ° 
by Congress, is no sufficient answer to the power of 
Congress to impose punishment. It is true that Con- 
gress has not deemed it necessary to interfere with 
the duties of the ordinary officers of election, but has 
been content to leave them as prescribed by State 
laws. It has only created additional sanctions for 
their performance and provided means of supervision 
in order more effectually to secure such performance. 
The imposition of punishment implies a prohibition 
of the act punished. The State laws which Congress 
sees no occasion to alter, but which it allows to stand, 
are, in effect, adopted by Congress. It simply demands 
their fulfillment. Content to leave the laws as they 
are. it is not content with the means provided for 
their enforcement. It provides additional means for 
that purpose, and we think it is entirely within its 
constitutional power to do so. It is simply the exer- 
cise of the power to make additional regulations. 

That the duties devolved on the officers of election 
are duties which they owe to the United States as well 
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as to the State, is further evinced by the fact that 
they have always been regarded by the house of rep- 
resentatives itself. In most cases of contested elec- 
tions, the conduct of these officers is examined and 
scrutinized by that body as a matter of right, and 
their failure to perform their duties is often made 
the ground of decision. Their conduct is justly re- 
garded as subject to the fullest exposure, and the right 
to examine them personally, and to inspect all their 
proceedings and papers has always been maintained. 
This could not be done if the officers were amenable 
only to the supervision of the State government which 
appointed them. 

Another objection made is, that if Congress can im- 
pose penalties for violation of State laws, the officer 
will be made liable to double punishment for delin- 
quency —at the suit of the State, and at the suit of the 
United States. But the answer to this is, that each 
government punishes for violation of duty to itself 
only. Where a person owes a duty to two sovereigns, 
he is amenable to both for its performance, and either 
may call him to account. Whether punishment in- 
flicted by one can be pleaded in bar to a charge by the 
other for the same identical act need not now be de- 
cided; although considerable discussion bearing upon 
the subject has taken place in this court, tending to 
the conclusion that such a plea cannot be sustained. 

In reference to a conviction under a State law for 
passing counterfeit coin, which was sought to be re- 
versed on the ground that Congress had jurisdiction 
over that subject and might inflict punishment for the 
same offense, Mr. Justice Daniel, speaking for the 
court, said: ‘‘Itis almost certain that in the benig- 
nant spirit in which the institutions both of the State 
and Federal systems are administered, an offender who 
should have suffered the penalties denounced by the 
one would not be subjected a second time to punish- 
ment by the other for acts essentially the same, unless 
indeed this might occur in instances of peculiar enor- 
mity, or where the public safety demanded extraordi- 
nary rigor. But were a contrary course of policy or 
action either probable or usual, this would by no means 
justify the conclusion that offenses falling within the 
competency of different authorities to restrain or pun- 
ish them, would not properly be subjected to the con- 
sequences which those authorities might ordain and 
affix to their perpetration.’’ Fox v. State of Ohio, 5 
How. 435. The same judge, delivering the opinion of 
the court in the case of U.S. v. Marigold, 9 id. 569, 
where a conviction was had under an act of Congress 
for bringing counterfeit coin into the country, said, in 
reference to Fox's case, ‘* With the view of avoiding 
conflict between the State and Federal jurisdictions, 
this court, in the case of Fox v. State of Ohio, have 
taken care to point out, that the same act might, as to 
its character and tendencies, and the consequences it 
involved, constitute an offense against both the State 
and Federal governments, and might draw to its com- 
mission the penalties denounced by either, as appro- 
priate to its character in reference to each. We hold 
this distinction sound,” and the conviction was sus- 
tained. The subject came up again for discussion in 
the case of Moore v. State of Illinois, 14 How. 13, in 
which the plaintiff in error had been convicted under 
a State law for harboring and secreting a negro slave, 
which was contended to be properly an offense against 
the United States under the Fugitive Slave Law of 1793, 
and not an offense against the State. The objection 
of double punishment was again raised. Mr. Justice 
Grier, for the court, said: ‘‘ Every citizen of the United 
States is also a citizen of a State or Territory. He 
may be said to owe allegience to two sovereigns, and 
may be liable to punishment for an infraction of the 
laws of either. The same act may be an offense or 
transgression of the laws of both.” 14 How. 20. Sub- 
stantially the same views are expressed in U. S. v. 





Cruikshank, 92 U. S. 550, referring to these cases. And 
we do not well see how the doctrine they contain can 
becontroverted. A variety of instances may be readily 
suggested in which it would be necessary or proper to 
apply it. Suppose, for example, a State judge having 
power under the naturalization laws to admit aliens to 
citizenship should utter false certificates of naturaliza- 
tion, can it be doubted that he could be indicted under 
the act of Congress providing penalties for that offense, 
even though he might also, under the State laws, be 
indictable for forgery, as well as liable to impeach- 
ment? So, if Congress, as it might, should pass a law 
fixing the standard of weights and measures, and im- 
posing a penalty for sealing false weights and false 
measures, but leaving to the States the matter of in- 
specting and sealing those used by the people, would 
not an offender, filling the office of sealer under a State 
law, be amenable to the United States as well as to the 
State? 

If the officers of election, in elections for representa- 
tives, owe a duty to the United States, and are amena~ 
ble to that government as well as to the State, as we 
think they are, then according to the cases just cited, 
there is no reason why each should not establish sane. 
tions for the performance of the duty owed to itself, 
though referring to the same act. 

To maintain the contrary proposition the case of 
Kentucky v. Dennison, 24 How. 107, is confidently 
relied on by the petitioners’ counsel. But there Con- 
gress had imposed a duty upon the governor of the 
State which it had no authority to impose. The en- 
forcement of the clause in the Constitution requiring 
the delivery of fugitives from service was held to be- 
long to the government of the United States, to be 
effected by its own agents; and Congress had no author- 
ity to require the governor of a State to execute this 
duty. 

We have thus gone over the principal reasons of a 
special character relied on by the petitioners for main- 
taining the general proposition for which they contend ; 
namely, that in the regulation of elections for repre- 
sentatives, the National and State governments cannot 
co-operate, but must act exclusively of each other; so 
that, if Congress assumes to regulate the subject at 
all, it must assume exclusive control of the whole sub- 
ject. The more general reason assigued, to wit, that 
the nature of sovereignty is such as to preclude the 
joint co-operation of two sovereigns, even in a matter 
in which they are mutually concerned, is not, in our 
judgment, of sufficient force to prevent concurrent 
and harmonious action on the part of the National and 
State governments in the election of representatives. 
It is at most an argument ab inconvenienti. There is 
nothing in the Constitution to forbid such co-operation 
in this case. On the contrary, as already said, we think 
it clear that the clause of the Constitution relating to 
the regulation of such elections contemplates such co- 
operation whenever Congress deems it expedient to 
interfere merely to alter or add to existing regulations 
of the State. If the two governments had an entire 
equality of jurisdiction, there might be an intriusic 
difficulty in such co-operation. Then the adoption by 
the State government of a system of regulations might 
exclude the action of Congress. By first taking juris- 
diction of the subject, the State would acquire exclu- 
sive jurisdiction in virtue of a well-known principle 
applicable to courts having co-ordinate jurisdiction 
over the same matter. But no such equality exists in 
the present case. The power of Congress, as we have 
seen, is paramount, and may be exercised at any time, 
and to anyextent which it deems expedient; and so 
far as it is exercised, and no farther, the regulations 
effected supersede those of the State which are incon- 
sistent therewith. 

As a general rule it is no doubt expedient and wise 
that the operations of the State and National govern- 
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ments should, as far as practicable, be conducted sepa- 


rately, in order to avoid undue jealousies and jars and 
conflicts of jurisdiction and power. But there is no 
reason for laying this down as a rule of universal ap- 
plication. It should never be made to override the 
plain and manifest dictates of the Constitution itself. 
We cannot yield to such a transcendental view of State 
sovereignty. The Constitution and laws of the United 
States are the supreme law of the land, and to these 
every citizen of every State owes obedience whether 
in his individual or official capacity. There are very 
few subjects, it is true, in which our system of govern- 
ment, complicated as it is, requires or gives room for 
conjoint action between the State and National sover- 
eignties. Generally, the powers given by the Consti- 
tution to the government of the United States are 
given over distinct branches of sovereignty from which 
the State governments, either expressly, or by neces- 
sary implication, are excluded. But in this case, ex- 
pressly, and in some others, by implication, as we have 
seen in the case of pilotage, a concurrent jurisdiction 
is contemplated, that of the State, however, being sub- 
ordinate to that of the United States, whereby all 
question of precedency is eliminated. 

In what we have said, it must be remembered that 
we are dealing only with the subject of elections of 
representatives to Congress, If for its own conven- 
ience a State sees fit to elect State and county officers 
at the same time and in conjunction with the election 
of representatives, Congress will not be thereby de- 
prived of the right to make regulations in reference to 
the latter. Wedo not mean to say, however, that for 
any acts of the officers of election having exclusive 
reference to the election of State or county officers 
they will be amenable to Federal jurisdiction. Nordo 
we understand that the enactments of Congress now 
under consideration have any application to such acts, 

It must also be remembered that we are dealing with 
the question of power, not of the expediency of any 
regulations which Congress has made. That is not 
within the pale of our jurisdiction. In exercising the 
power, however, we are bound to presume that Con- 
gress has done so in a judicious manner; that it has 
endeavored to guard as far as possible against any un- 
necessary interference with State laws and regulations, 
with the duties of State officers, or with local preju- 
dices. It could not act at all soas to accomplish any 
beneficial object in preventing frauds and violence, and 
securing the faithful performance of duty at the elec- 
tions, without providing for the presence of officers 
and agents to carry its regulations into effect. It is 
also difficult to see how it could attain these objects 
without imposing proper sanctions and penalties 
against offenders. 

The views we have expressed seem to us to be 
founded on such plain and practical principles as 
hardly to need any labored argument in their support. 
We may mystify any thing. But if we take a plain 
view of the words of the Constitution, and give to 
them a fair and obvious interpretation, we cannot fail 
in most cases of coming to a clear understanding of its 
meaning. We shall not have far toseek. We shall 
find it on the surface, and not in the profound depths 
of speculation. 

The greetest difficulty in coming to a just conclusion 
arises from mistaken notions with regard to the rela- 
tions which subsist between the State and National 
governments. It seems to be often overlooked that a 
National Constitution has been adopted in this coun- 
try, establishing a real government therein, operating 
upon persons and territory and things; and which, 
moreover, is, or should be, as dear to every American 
citizen as his State government is. Whenever the true 
conception of the nature of this government is once 
conceded, no real difficulty will arise in the just inter- 
pretation of its powers. But if we allow ourselves to 








regard it as a hostile organization, opposed to the 
proper sovereignty and dignity of the State govern. 
ments, we shall continue to be vexed with difficulties 
as to its jurisdiction and authority. No greater jeal- 
ousy is required to be exercised toward this govern. 
ment in reference to the preservation of our liberties, 
than is proper to be exercised toward the State goy- 
ernments. Its powers are limited in number and 
clearly defined; and its action within the scope of 
those powers is restrained by a sufficiently rigid bill of 
rights for the protection of its citizens from oppres- 
sion. The true interest of the people of this country 
requires that both the National and State governments 
should be allowed, without jealous interference on 
either side, to exercise all the powers which respect- 
ively belong to them according to a fair and practical 
construction of the Constitution. State rights and the 
rights of the United States should be equally respected, 
Both are essential to the preservation of our liberties 
and the perpetuity of our institutions. But in endeay- 
oring to vindicate the one, we should not allow our 
zeal to nullify or impair the other. 

Several other questions bearing upon the present 
controversy have been raised by the counsel of the 
petitioners. Somewhat akin to the argument which 
has been considered is the objection that the deputy 
marshals authorized by the act of Congress to be cre- 
ated and to attend the elections are authorized to 
keep the peace; and that this is a duty which belongs 
to the State authorities alone. It is argued that the 
preservation of peace and good order in society is not 
within the powers confided to the government of the 
United States, but belongs exclusively to the States. 
Here again we are met with the theory that the gov- 
ernment of the United States does not rest upon the 
soil and territory of the country. We think that this 
theory is founded on an entire misconception of the 
nature and powers of that government. We hold it 
to be an incontrovertible principle, that the govern- 
ment of the United States may, by means of physical 
force, exercised through its official agents, execute on 
every foot of American soil the powers and functions 
that belong toit. This necessarily involves the power 
to command obedience to its laws, and hence the power 
to keep the peace to that extent. 

This power to enforce its laws and to execute its 
functions in all places does not derogate from the 
power of the State to execute its laws at the same time 
and in the same places. The one does not exclude the 
other except where both cannot be executed at the 
same time. In that case, the words of the Constitution 
itself show which isto yield. ‘* This Constitution and 
all laws which shall be made in pursuance thereof * * 
shall be the supreme law of the land.”’ 

This concurrent jurisdiction which the National 
government necessarily possesses to exercise its powers 
of sovereignty in all parts of the United States is dis- 
tinct from that exclusive power which, by the first arti- 
cle of the Constitution, it is authorized to exercise over 
the District of Columbia, and over those places within 
a State which are purchased by consent of the Legis- 
lature thereof, for the erection of forts, magazines, 
arsenals, dock-yards, and other needful buildings. 
There its jurisdiction is absolutely exclusive of that of 
the State, unless, as is sometimes stipulated, power is 
given to the latter to serve the ordinary process of its 
courts in the precinct acquired. 

Without the concurrent sovereignty referred to, the 
National government would be nothing but an advis- 
ory government. Its executive power would be abso- 
lutely nullified. 

Why do we have marshals at all if they cannot 
physically lay their hands on persons and things in the 
performance of their proper duties? What functions 
can they perform if they cannot use force. In execut- 
ing the process of the courts must they call on the 
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nearest constable for protection? must they rely on 
him to use the requisite compulsion, and to keep the 
peace whilst they are soliciting and entreating the 
parties and bystanders to allow the law to take its 
course? This is the necessary consequence of the 
positions that are assumed. If we indulge in such 
impracticable views as these, and keep on refining and 
re-refining, we shall drive the National government 
out of the United States, and relegate it te the Dis- 
trict of Columbia, or perhaps some foreign soil. We 
shall bring it back to acondition of greater helpless- 
ness than that of the old Confederation. 

The argument is based on « strained and impracti- 
cable view of the nature and powers of the National 
government. It must execute its powers or it is no 
goverument. It must execute them on the land as 
well as on the sea, on things as well as on persons. 
And to do this, it must necessarily have power to com- 
mand obedience, preserve order, and keep the peace; 
and no person or power in this land has the right to 
resist or question its authority so long as it keeps 
within the bounds of its jurisdiction. Without speci- 
fying other instances in which this power to preserve 
order and keep the peace unquestionably exists, take 
the very case in hand. The counsel for the petitioners 
concede that Congress may, if it sees fit, assume the 
entire control and regulation of the election of repre- 
sentatives. This would necessarily involve the ap- 
pointment of the places for holding the polls, the times 
of voting, and the officers for holding the election; it 
would require the regulation of the duties to be per- 
formed, the custody of the ballots, the mode of ascer- 
taining the result, and every other matter relating to 
thesubject. Is it possible that Congress could not in 
that case provide for keeping the peace at such elec- 
tions, and for arresting and punishing those guilty of 
breaking it? If it could not, its power would be but a 
shadow and a name. But if Congress can do this, 
where is the difference, in principle, in its making pro- 
vision for securing the preservation of the peace so as 
togive to every citizen his free right to vote without 
molestation or injury, when it assumes only to super- 
vise the regulations made by the State, and not to 
supersede them entirely? In our judgment there is no 
difference; and if the power exists in the one case, it 
exists in the other. 

The next point raised is, that the act of Congress 
proposes to operaté on officers or persons authorized 
by State laws to perform certain duties under them; 
and to require them to disobey and disregard State 
laws when they come in conflict with the act of Con- 
gress; that it thereby of necessity produces collision, 
and is therefore void. This point has been already 
fully considered. We have shown, as we think, that 
where the regulations of Congress conflict with those 
of the State, it is the latter which are void, and not 
the regulations of Congress; and that the laws of the 
State, in so far as they are inconsistent with the laws 
of Congress on the same subject, cease to have effect 
as laws. 

Finally, it is objected that the act of Congress im- 
poses upon the Circuit Courts duties not judicial, in 
requiring them to appoint the supervisors of election, 
whose duties, it is alleged, are entirely executive in 
their character. It is contended that no power can be 
conferred upon the courts of the United States to ap- 
Point officers whose duties are not connected with the 
judicial department of the government. 

The Constitution declares that “the Congress may 
by law vest the appointment of such inferior officers 
43 they think proper in the President alone, in the 
courts of law, orin the heads of departments.”’ It is 
nodoubt usual and proper to vest the appointment 
of inferior officers in that department of the govern- 
Ment, executive or judicial, or in that particular 





executive department, to which the duties of such 
officers appertain. But there is no absolute require- 
ment to this effect in the Constitution; and if there 
were, it would be difficult, in many cases, to deter- 
mine to which department an office properly belonged. 
Take that of marshal, for instance. He is an executive 
officer whose appointment, in ordinary cases, is left to 
the President and Senate. But if Congress should, as 
it might, vest the appointment elsewhere, it would be 
questionable whether it should be in the President 
alone, in the department of justice, or in the courts. 
The marshal is pre-eminently the officer of the courts; 
and in case of a vacancy, Congress has, in fact, passed 
a law bestowing the temporary appointment of the 
marshal upon the justice of the circuit in which the 
district where the vacancy occurs is situated. 

But as the Constitution stands, the selection of the 
appointing power, as between the functionaries 
named, isa matter resting in the discretion of Con- 
gress. And looking at the subject in a practical light, 
it is perhaps better that it should rest there, than that 
the country should be harassed by the endless contro- 
versies to which a more specific direction on this sub- 
ject might have given rise. The observation in the 
case of Hennen, to which reference is made (13 Pet. 
258), that the appointing power in the clause referred 
to ‘* was no doubt intended to be exercised by the de- 
partment of the government to which the official to be 
appointed most appropriately belonged,’ was not 
intended to define the constitutional power of Con- 
gress in this regard, but rather to express the law or 
rule by which it should be governed. The cases in 
which the courts have declined to exercise certain 
duties imposed by Congress stand upon a different 
consideration from that which applies in the present 
case. The law of 1792, which required the Circuit 
Courts to examine claims to Revolutionary pensions, 
and the law of 1849, authorizing the district judge of 
Florida to examine and adjudicate upon claims for 
injuries suffered by the inhabitants of Florida from 
the American army in 1812, were rightfully held to 
impose upon the courts powers not judicial, and were 
therefore void. But the duty to appoint inferior 
officers, when required thereto by law, is a constitu- 
tional duty of the courts; and in the present case 
there is no such incongruity iu the duty required as to 
excuse the courts from its performance, or to render 
their acts void. It cannot be affirmed that the ap- 
pointment of the officers in question could, with any 
greater propriety, and certainly not with equal regard 
to convenience, have been assigned to any other de- 
positary of official power capable of exercising it. 
Neither the President, nor any head of department, 
could have been equally competent to the task. 

In our judgment Congress had the power to vest the 
appointment of the supervisors in question in the Cir- 
cuit Courts. 

The doctrine laid down at the close of counsel’s brief 
that the State and National governments are co-ordin- 
ate and altogether equal, on which their whole argu- 
ment indeed is based, is only partially true. 

The true doctrine, as we conceive, is this, that whilst 
the States are really sovereign as to all matters which 
have not been granted to the jurisdiction and control 
of the United States, the Constitution and constitu- 
tional laws of the latter are, as we have already said, 
the supreme law of the land; and when they conflict 
with the laws of the States, they are of paramount 
authority and obligation. This is the fundamental 
principle on which the authority of the Constitution 
is based, and unless it be conceded in practice, as well 
as theory, the fabric of our institutions, as it was con- 
templated by its founders, cannot stand. The ques- 
tions involved have respect not more to the autonomy 
and existence of the States, than to the continued 
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existence of the United States as a government to 
which every American citizen may look for security 
and protection in every part of the land. 

We think that the cause of commitment in these 
cases was lawful, and that the application for the writ 
of habeas corpus must be denied. 

The application is denied accordingly. 

Field and Clifford, JJ., dissented. 

SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


Ex PARTE CLARKE. 

An officer of election at an election for a representative to 
Congress in the city of Cincinnati was convicted of a 
misdemeanor in the Circuit Court of the United States, 
under section 5515 of the Revised Statutes,for a violation 
of the law of Ohio in not conveying the poll-book, 
after it had been sealed up and delivered to him for 
that purpose, to the county clerk, and for allowing it to 
be broken open. Held, according to the decision in Ex 
parte Siebold and others, that Congress had power to 
pass the law under which the conviction was had, and 
that the Circuit Court had jurisdiction of the offense. 

In such a case a habeas corpus for discharge from imprison- 
ment under the conviction was rightfully issued by a 
justice of this court, returnable before himself; and 
said justice had the right, if it could be dune without 
injury to the prisoner, to refer the matter to this court 
for its determination, it being a case which involved 
the exercise of appellate jurisdiction. 

Had the case been one involving original jurisdiction only, 
this court could not have taken jurisdiction of it. 
ETITION for writ of habeas corpus. The facts ap- 

pear in the opinion. 


BraD Ley, J. This case comes before us for the re- 
turn to a writ of habeas corpus issued by order of one 
of the justices of this court. The petition for a habeas 
corpus was addressed to the judges of the Supreme 
Court of the United States by Augustus F. Clarke, 
who states therein that he isa member of the city 
council of Cincinnati, and as such, one of the judges 
of election of precinct A in said city; in which capac- 
ity he acted at the State, congressional, county, and 
municipal elections held in said city in October, 1878. 
That on the 24th of October, 1878, he was indicted in 
the Circuit Court of the United States for the South- 
ern District of Ohio for unlawfully neglecting to per- 
form the duty required of him as such judge of elec- 
tion by the laws of the State of Ohio in regard to said 
election, in this: that having accepted one of the poll- 
books of said election, sealed and directed according 
to law, for the purpose of conveying the same to the 
clerk of the Court of Common Pleas of Hamilton 
county, in said State, at his office, he neglected to do 
so; and, in another count, that he permitted the said 
poll-books, sealed and directed for the purpose afore- 
said, to be broken open before he conveyed the same 
to said clerk; that a motion to quash said indictment, 
and a demurrer thereto, having been successfully 
overruled, he pleaded not guilty, and at the February 
term, 1879, was tried and found guilty, and having 
unsuccessfully moved for a new trial, and in arrest of 
judgment, he was sentenced by said court to be impris- 
oned in the jail of Hamilton county for twelve months 
and to pay a fine of two hundred dollars and the cost 
of prosecution; that in pursuance of said sentence he 
had been arrested and imprisoned, and is now impris- 
oned and restrained from his liberty by the marshal of 
the United States for said district. The petition then 
asserts that the said Circuit Court had no jurisdiction 
in the premises, and that its acts were wholly void and 
his imprisonment unlawful. He therefore prays a 
habeas cerpus to the said marshal, and a certiorari to 
the clerk of said court, if necessary, and that he may 
be discharged from custody. A certified copy of the 
indictmeut, proceedings, and judgment in the Circuit 





Court is annexed to the petition, from which it ap. 
pears that the first count charged that the petitioner 
on the 9th of October, 1878, in the county of Hamil- 
ton, in the State of Ohio, being an officer of election 
at which a representative of Congress was voted for, 
to wit: a judge of said election at precinct A of the 
eighth ward of Cincinnati, and being duly appointed 
such judge of election under the laws of Ohio, did un- 
lawfully neglect to perform a duty required of him by 
the laws of said State in regard to said election, speci- 
fying said neglect, to wit, that he neglected to convey 
the poll-book to the county clerk, which had been 
sealed up by the judges and delivered to him for that 
purpose, contrary to the form of the statute and 
against the peace and dignity of the United States, 
The second count charged that the petitioner, as such 
judge of election, violated a duty required of him by 
the laws of said State in regard to said election, speci- 
fying the violation, namely, that having received the 
poll-book in the manner and for the purpose aforesaid, 
he permitted it to be broken open before he conveyed 
it to the county clerk, contrary to the form of the 
statute, etc. 

It is conceded that this indictment was found under 
section 5515 of the Revised Statutes of the United 
States, which is in the following words: [This section 
is set forth in the previous case of Ex parte Siebold and 
others.] 

The law of Ohio which the petitioner is charged with 
violating is as follows: 

(32.) Sec. 19. That, after canvassing the votes in the 
manner aforesaid, the judges, before they disperse, 
shall put under cover one of the poll-books, seal the 
same, and direct it to the clerk of the Court of Com- 
mon Pleas of the county wherein the return is to be 
made; and the poll-book, thus sealed and directed, 
shall be conveyed by one of the judges (to be deter- 
mined by lot if they cannot agree otherwise) to the 
clerk of the Court of Common Pleas of the county, at 
his office, within two days from the day of the elec- 
tion; and the other poll-book, where the same is not 
otherwise disposed of by this act, shall be deposited 
with the township clerk, or clerk of the election dis- 
trict (as the case may be), within three days from the 
day of election, there to remain for the use of the per- 
sons who may choose to inspect the same.” 

On the 31st day of July, 1879, the said petition was 
presented to Mr. Justice Strong, and a writ of habeas 
corpus was allowed by him, returnable forthwith be- 
fore himself, at the Catskill Mountain House, in the 
State of New York. On the 11th of August, 1879, re- 
turn being made of the body of the petitioner accord- 
ing to the command of the writ, with a copy of the 
judgment of the Circuit Court, and the warrant of 
commitment issued thereon, Justice Strong made an 
order postponing the hearing of the cause into this 
court, to be heard upon the second Tuesday of October, 
1879 (being the first day of the present term), and ad- 
mitted the petitioner to bail in the sum of five thou- 
sand dollars to abide the rule of the Supreme Court in 
the premises. 

The case was argued at the same time with the pre- 
vious case of Ex parte Siebold and others; and most of 
the questions involved have been considered in that 
case. 

One question, however, has been raised by the coun- 
sel for the government which it is necessary to con- 
sider. It is objected that this court cannot proceed 
upon a writ of habeas corpus which was originally pre- 
sented toa justice of this court, and was postponed 
and referred by him to the court for its determination. 

We have considered this point with some care, inas- 
much as in Kaine’s case, reported in 14 Howard, 103, 
the court held that it could not act upon a writ thus 
referred to it by Mr. Justice Nelson. But the ground 
taken there was, that the writ had been issued by him 
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was of opinion that it could issue a new writ upon the 

rs before it in virtue of its own appellate jurisdic- 
tion, and would do soif the case required it; but be- 
ing of opinion that there was no case on the merits the 
application was discharged. But inthis case, however 
it may have been in that, it is clear that the writ, 
whether acted upon by the justice who issued it, or by 
this court, would in fact require a revision of the action 
of the Circuit Court by which the petitioner was com- 
mitted, and such revision would necessarily be appel- 
late in its character. This appellate character of the 
proceeding attaches to a large portion of cases on 
habeas corpus, whether issued by a single judge or by 
a court. The presence of this feature in the case 
was no objection to the issue of the writ by the 
associate justice, and is essential to the jurisdic- 
tion of this court. The justice who issued it could 
undoubtedly have disposed of the case himself, 
though not, at the time, within his own circuit. A 
justice of this court can exercise the power of issuing 
the writ of habeas corpus in any part of the United 
States where he happens to be. But as the case is one 
of which this court also has jurisdiction, if the justice 
who issued the writ found the questions involved to be 
of great moment and difficulty, and could postpone 
the case here for the consideration of the whole court 
without injury to the petitioner, we see no good reason 
why he should not have taken this course, as he did. 
It had merely the effect of making the application for 
adischarge one addressed to the court, instead of one 
addressed to a single justice. This has always been 
the practice of English judges in cases of great conse- 
quence and difficulty, and we do not see why it may 
not be done here. Under the Habeas Corpus Act, 
indeed, it was the regular course to take bail and 
recognize the party to appear in the King’s Bench or 
Assizes; though the judge would discharge absolutely 
if the case was clearly one of illegal imprisonment. 
Hab. Corp. Act, §3; Com. Dig., Hab. Corp., F; Bac. 
Abr., Hab. Corp., B. 13; 1 Chitty’s Gen. Pract. 685-688. 
Of course, under our system, no justice will needlessly 
refer a case to the court when he can decide it satisfac- 
torily to himself, and will not do so in any case in 
which injury will be thereby incurred by the petitioner. 
No injury can be complained of in this case, since the 
petitioner was allowed to go at large on reasonable 
bail. 

As to the merits of the case, there can be no serious 
question that the indictment charges an offense speci- 
fied in the act of Congress. § 5515. Any defect 
of form in making the charge would be at most an 
error, of which this court could not take cognizance 
on habeas corpus. The principal question is, whether 
Congress had constitutional power to enact a law for 
punishing a State officer of election for the violation 
of his duty under a State statute in reference to an 
election of a representative to Congress. As this ques- 
tion has been fully considered in the previous case, it 
is unnecessary to add any thing further on the subject. 
Our opinion is, that Congress had constitutional power 
to enact the law; and that the cause of commitment 
was lawful and sufficient. 

The petitioner, therefore, must be remanded to the 
custody of the marshal for the Southern District of 
Ohio, and it is so ordered. 





NEW YORK COURT OF APPEALS ABSTRACT. 


CORPORATION — SUBSCRIPTION TO STOCK — WHAT 
DOES NOT AMOUNT TO PRIVITY OF CONTRACT.— De- 
fendant, with others, described as “‘ citizens of Union- 
Ville and vicinity,’’ subscribed an instrument wherein 
they pledged themselves to subscribe for and take 
stock in and for the construction of the Lake Ontario 


names respectively, ‘‘on condition said road be located 
and built through or north of the village of Unionville, 
in Parma.’”’ Held, that the company building such a 
railroad could not maintain an action against defend- 
ant to compel him to pay for its stock to the amount 
set opposite his name in the instrument. If any action 
could be maintained upon it by any person it must be 
by some one of the subscribers or his assignee. The 
legal effect of the contract is restricted tothem. The 
general rule applicable is that where two persons, for a 
consideration sufficient as between themselves, cove- 
nant to do some act which if done would incidentally 
result in the benefit of a mere stranger, that stranger 
has not aright to enforce the covenant, although one of 
the contracting parties might enforce it as against the 


other. Judgment affirmed. Lake Ontario Shore Rail- 
road Co., appellant, v. Curtis. Opinion by Dan- 
forth, J. 


[Decided Feb. 24, 1880.] 


MASTER AND SERVANT—DUTY OF MASTER— SAFE 
MACHINERY — CO-SERVANT, WHO IS NOT.—Plaintiff's 
intestate, a locomotive engineer on defendants’ rail- 
road, was killed by the explosion of alocomotive which 
he was running. It was found that the outer sheet of 
the boiler of the locomotive through which the stay- 
bolts passed was rusted so as to considerably reduce 
its thickness and that « number of the bolts were cor- 
roded and broken. Some time previous to the acci- 
dent this engine was reported deficient and sent to 
the general repair shop of the railroad for repairs. 
The master mechanic of the shop, a competent man, 
gave directions for the thorough repair of such loco- 
motive, but the mechanics to whom the work was 
committed did not make as complete an examination 
as they might have done, and did not discover the 
broken stay bolts, etc., which would have been dis- 
covered if they had made an extended examination. 
Held, that defendant would not have been absolved 
from liability for the death of intestate on the ground 
that the negligence of the mechanics was that of co- 
employees of intestate. Thecases of Flike v. Boston 
& Albany R. R. Co., 53 N. Y. 551; Booth v. Boston & 
Albany R. R. Co., 73 id. 39; Mehan v. Syracuse, etc., 
R. R. Co., 73 id. 585, are decisive on this point. The 
principle of those cases is that acts which the master 
as such is bound to perform for the safety and protec- 
tion of his employees cannot be delegated so as to ex- 
onerate the former from liability to a servant who is 
injured by the omission to perform the act or duty, or 
by its negligent performance, whether the non- 
feasance or misfeasance is that of a superior officer, 
agent or servant or of a subordinate, or inferior agent 
or servant to whom the doing of the act or the 
performance of the duty has been committed. In 
either case in respect to such act or duty, the servant 
who undertakes or omits to perform it is the repre- 
sentative of the master, and not a mere co-servant 
with the one who sustains the injury. The act or 
omission is the act or omission of the master, irrespec- 
tive of the grade of the servant whose negligence caused 
the injury, or of the fact whether it was or was not 
practicable for the master to act personally, or whether 
he did or did not do all that he personally could do by 
selecting competent servants or otherwise to secure 
the safety of his employees. In this case the neglect 
to maintain the engine in proper repair was the neg- 
lect of a duty devolving upon the master. The duty 
of maintaining machinery in repair for the protection 
and safety of employees is the same in kind as the 
duty of furnishing a safe and proper machine in the 
first instance. Ford v. Fitchburg R. R. Co., 110 Mass. 
240. See also, Malone v. Hathaway, 64 N. Y. 5. 
Judgment affirmed. Fuller, Administratria, v. Jewett, 
Receiver, appellant. Opinion by Andrews, J. 





Shore Railroad to the amount set opposite to their 


[Decided Feb. 3, 1880.] 
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TAXATION —STATUTORY CONSTRUCTION — SEIZURE 
OF PROPERTY OF STRANGER ON THE DEBTOR’S LAND 
— WHEN REPLEVIN LIES AGAINST GOODS SEIZED FOR 
TAX.—lIt is provided in the charter of Buffalo (Laws 
1870, ch. 519, tit. 5, § 13), in relation to the collection of 
taxes, that the comptroller shall issue the warrant 
commanding the collector to collect from the several 
persons taxed the taxes set opposite their several 
names, and section 19 provides that the collector shall 
demand the taxes, and that he shall make the amount 
thereof out of the goods and chattels of the persons 
opposite to whose names such taxes are set down, and 
section 22 provides that ‘‘goods and chattels in the 
possession of the person opposite to whose names the 
taxes are set down, or upon the lands for which such 
taxes are assessed, shall be deemed to belong to such 
persons, and no claim of property made thereto by 
any other person shall be available to prevent a sale.”’ 
Held, not to apply to property transiently upon such 
taxed lands, and that a seizure of such property by a 
tax collector was unlawful, and the property taken 
might be replevied from him by the owner. While 
section 207 of the old Code provides that plaintiff's 
affidavit in an action to recover possession of personal 
property must show that the property claimed was not 
taken for a tax, and 2 R. S. 522, § 4, provides that ‘‘ no 
replevin shall lie for any property taken by virtue of 
any warrant for the collection of any tax assessment 
or fine,” yet if the tax collector illegally seizes the 
property of A to satisfy the tax of B, A can maintain 
an action of replevin for its recovery. Stockwell v. 
Vietch, 15 Abb. Pr. 412; Thompson vy. Button, 14 
Johns, 84; Judd vy. Fox, 9Cow. 259. As the warrant 
in such case does not authorize or justify the seizure 
of the property it cannot properly be said to be taken 
by virtue thereof. The provision of the charter men- 
tioned, that property found upon land which the tax is 
on must be deemed to belong to the one owing the tax, 
cannot be taken literally. If one should drive upon 
the land taxed with a horse and wagon simply to make 
a call as a visitor, or as a physician, or as an officer, 
could that property be taken out of his hands to satisfy 
the tax? The law-makers did not intend that this law 
should be applied in such cases. The Legislature can- 
not always foresee all the possible applications of the 
general language they use, and the courts should con- 
strue the statutes and limit their operation so that 
they shall not produce absurd, unjust, and inconven- 
ient results. Order affirmed. Lake Shore and Michi- 
gan Southern R. R. Co. v. Roach et al., appellants. 
Opinion by Earl, J. 

[Decided March 9, 1880.] 
——_—_@______. 


UNITED STATES SUPREME COTRT AB- 
STRACT. 


OCTOBER TERM, 1879. 

CoNTRACT— VOID BY PUBLIC POLICY — PROCUR- 
ING APPOINTMENT TO OFFICE. — Plaintiff in his de- 
claration set forth that he rendered assistance to 
defendant’s testator in procuring him to be appointed 
special counsel of the United States in certain litiga- 
tions, upon a promise by testator to pay plaintiff one- 
half the fees received by testator as such counsel; that 
testator had received fees but had not paid plaintiff 
one-half. A second count averred the consideration 
of the contract to have been the assistance to be ren- 
dered by the plaintiff in the defense of the cases named, 
and was silent as to the stipulation that he was to assist 
in procuring the appointment of the testator as special 
counsel for the government. A third count was a 
common count, alleging the indebtedness of the testa- 
tor to the defendant for work and labor to the amount 
of $12,975. The evidence showed that the allegations 





of the first count were correct. Held, that plaintiff 
could not recover on the second count, even though a 
contract in conformity with its allegations was shown, 
The law touching contracts like the one here in ques. 
tion has been often considered by this court, and jg 
well settled by our adjudications. Marshall v. B. & QO, 
R. R. Co., 16 How. 314; Tool Co. v. Norris, 2 Wall. 45; 
Trist v. Child, 21 id. 441; Coppel v. Hall, 7 id. 558. 
Frauds of the class to which the one here disclosed 
belongs are an unmixed evil. Whether forbidden bya 
statute or condemned by public policy, the result is the 
same. No legal right can spring from such a source, 
They are the sappers and miners of the public welfare, 
and of free government as well. The latter depends 
for its vitality upon the virtue and good faith of those 
for whom it exists, and of those by whom it is admin- 
istered. Corruption is always the forerunner of des- 
potism. In Trist v. Child, swpra, 452, while recogniz- 
ing the validity of an honest claim for services hon- 
estly rendered, this court said: ‘‘ But where such ser- 
vices are blended and confused with those which are 
forbidden, the whole is a unit and indivisible. That 
which is bad destroys that which is good, and they 
perish together.” * * * ‘Where the taint exists it 
affects fatally, in all its parts, the entire body of the 
contract. In all such cases potior conditio defendentis, 
Where there is turpitude the law will help neither 
party.”’ These remarks apply here. The contract is 
clearly illegal and this action was brought to enforce 
it. This conclusion renders it unnecessary to consider 
the plaintiff's other assignments of error. The case 
being fundamentally and fatally defective, he could 
not recover. Judgment of Supreme Court of District 
of Columbia affirmed. Meguier, plaintiff in error, v. 
Corwine, executor. Opinion by Swayne, J. 


LEASE— WHEN TENANT NOT LIABLE ON COVENANT 
FOR RENT — SEIZURE OF PREMISES BY MILITARY AU- 
THORITY. — The firm of G. W. & M., in 1859, leased 
real estate in Memphis, from B. for five years, and exe- 
cuted their promissory notes for the stipulated pay- 
ments of rent during the term of the lease. In 1862 
the Federal army took possession of Memphis. At 
that time B. was within the Confederate Jines and in 
sympathy with the rebellion. By order of the Federal 
authorities, rent of buildings in Memphis, belonging 
to persons within the Confederate lines, was forbidden 
to be paid to the agents of such persons and directed to 
be paid to the Federal quartermaster. For a refusal 
to pay rent to the Federal quartermaster the firm were 
dispossessed by the Federal authorities. In 1863 the 
son of B. came from the south and received possession 
of the premises from the Federal authorities. Held, 
that the firm were not liable to B. upon the notes given 
for rent for the period when the premises leased from 
the time they were dispossessed by the Federal author- 
ities. Melville v. De Wolf, 4 Ell. & Bl. 844; Esposito 
v. Bowden, 7 id. 763; Barker v. Hodgson, 3 M. & §. 
267. Decree of Supreme Court of Tennessee reversed. 
tates et al., plaintiffs in error, v. Goodloe, executor. 
Opinion by Harlan, J. 


CALIFORNIA SUPREME COURT ABSTRACT. 

CONSIDERATION — ILLICIT INTERCOURSE NOT CON- 
SIDERATION FOR PROMISE TO MARRY. —In an action 
for a breach of promise of marriage plaintiff testified 
in substance that the agreement between the parties 
was that the plaintiff should then presently surrender 
her person to the defendant, and that in consideration 
of such surrender the defendant would afterward 
marry her. ‘He promised me that if I should give 
up myself to him that he should marry me.” “Q. 
What did you say to that?” ‘A. At first I refused; 
at last I, of course, gave myself up to him.” Held, 
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that upon well-settled principles plaintiff should not 
recover upon acontract of this character. As being 
a contract for illicit cohabitation, it is tainted with 
immorality. Story on Cont., § 458; Steinfeld v. Levy, 
16 Abb. Pr. N. 8S. 26. And a charge that ‘‘ If defendant, 
taking advantage of the promise under which plaintiff 
was acting, has had illicit relations and has seduced 
the plaintiff, that is another element proper for the 
jury to consider,’ waserroneous. The evidence com 
ing from the mouth of the plaintiff herself showed 
that this case is not one of the character assumed as 
the basis for this instruction. It was not a case in 
which the defendant, taking advantage of the trust 
and confidence which may be fairly supposed to exist 
between parties who have in apparent good faith made 
mutual promises of marriage, has abused the confi- 
dence of a female, and induced her to yield him favors 
which she might have otherwise withheld. The agree- 
ment to yield her person to him was one appearing to 
have been deliberately made in advance, and when 
there had been no promise of marriage. It is clear, 
therefore, that the hypothesis upon which this instruc- 
tion was based could not be assumed by the jury for 
the purpose of fixing the amount of damages the 
plaintiff was to recover. Yanks v. Naglee. Opinion 
per Curiam. (Decided Dec. 26, 1879.) To the same 
effect Borngneres v. Boulon. Opinion by McKinstry, J. 
[Decided Feb. 7, 1880.] 


DAMAGES — UPON BREACH OF CONTRACT FOR WORK 
AND MATERIALS. — Plaintiff agreed to furnish and de- 
fendant to receive a certain quantity of iron work at a 
stipulated price. After a part of the iron work had 
been delivered defendant refused to receive the re- 
mainder. In an action upon this contract, held, that 
plaintiff was entitled to recover, for the iron work fur- 
nished, such a proportion of the whole contract price 
as the quantity which he furnished bears to the whole 
quantity contracted for; and in addition to that, the 
profit which he would have made if he had been 
allowed to complete his contract, together with the 
damages he incurred in providing means for furnish- 
ing the residue of the iron work called for by the con- 
tract, but not delivered because of the defendant’s 
breach. More succinctly stated, the rule is, recom- 
pense to the plaintiff for the part performance, and 
indemnity for his loss in respect to the part unexecuted. 
Hale v. Trout, 35 Cal. 229; Black v. Woodrow, 39 Md. 
194; Friedlander v. Pugh, 43 Miss. 111; Clark v. Mar- 
siglia, 1 Denio, 317; Phil., W. & B. R. R. Co. v. How- 
ard, 13 How. 307-344. Upstone v. Weir. Opinion by 
Sharpstein, J. 

[Decided Feb. 5, 1880.] 


—___>___—_—_. 
CRIMINAL LAW. 


CONSTITUTIONAL LAW —COMPELLING WITNESS TO 
REVEAL CRIMINAL ACT.—A statute of New Hamp- 
shire, which provides that a clerk, servant, or agent 
shall not be excused from testifying against his prin- 
cipal, but that his testimony so given shall not in any 
prosecution be used as evidence against himself, and 
that he shall not be thereafter prosecuted for any 
offense so disclosed by him; held, not unconstitutional 
as depriving the witness of the protection afforded by 
the provision of the Bill of Rights of that State, that 
no subject shall be compelled to accuse or furnish evi- 
dence against himself. In Emory’s Case, 107 Mass. 
172, under a statute of Massachusetts, which provided 
that no person should be excused from testifying to 
any corrupt practice or improper conduct of the State 
police, on the ground that his answers might tend to 
criminate himself or to disgrace him, or otherwise 
render him infamous, and also provided that the tes- 
timony of no such witness should be used against him, 





in any civil or criminal proceeding, it was held that 
the statute did not afford full indemnity to the wit- 
ness, because he still remained liable to prosecution 
criminally for any matters in respect to which his 
testimony might relate. If the statute in question 
went no further in this respect, that case would be 
directly in point. But it provides not only that the 
testimony of the clerk, servant, or agent shall not be 
used as evidence against the witness, but also that he 
shall not be thereafter prosecuted for any offense so 
disclosed by him. This provision has the effect to ex- 
cept from the operation of the statute all clerks, ser- 
vants, and agents, upon their testifying against their 
principals. The conditional exemption becomes abso- 
lute when the witness testifies; and being no longer 
liable to prosecution, he is not compelled, by testify- 
ing, to accuse or furnish evidence against himself. An 
objection that the witness was not bound to answer 
because his answers would tend to degrade him, held, 
not sustainable. This doctrine of the common law it 
is within the power of the Legislature to change. 
People v. Hackley, 24 N. Y. 883. New Hampshire Su- 
preme Court, June Term, 1878. State of New Hamp- 
shire v. Rowell. Opinion by Smith, J. (To appear in 
h3 N. H. 314.) 


——TWICE IN JEOPARDY —ONE ACT IN VIOLATION OF 
TWO STATUTES.—Under the statutes of Minnesota 
simple larceny of property not exceeding twenty 
dollars in value is a misdemeanor punishable by 
imprisonment in jail or fine. Larceny in a shop isa 
felony punishable by imprisonment in the State prison. 
Held, that a conviction for simple larceny in stealing a 
hat worth four dollars, which was taken in a shop, was 
allowable, and was a bar to a prosecution for the fel- 
ony. The court say: ‘ As to the proposition involved 
in this conclusion, the authorities are irreconcilable, 
but we think it is supported by the weight of author- 
ity and the better reason. Regina v. Elrington, 9 
Cox’s Cr. Cases, 88; Com. v. Curtis, 11 Piel. 184. And 
see Com. v. Cunningham, 13 Mass. 245; State’v. Lewis, 
27 Hawks, 98; State v. Shepard, 7 Conn. 54; State v. 
Chapin, 2 Swan, 493; 1 Bishop’s Cr. Laws, §§ 885-889, 
et seq.; 1 Bennet & Heard’s Lead. Cr. Cases (2d ed.) 
538, where the followingrule of Jaw is laid down, viz. : 
‘A former conviction or acquittal of a minor offense 
is a bar to a prosecution for the same act, charged as a 
higher crime, whenever the defendant on trial of the 
latter might be legally convicted of the former, had 
there been no other prosecution.’ In 1 Wharton’s Am. 
Cr. Law, § 563, the statement is that ‘if, on a trial of 
the major offense, there can be aconviction of the 
minor, then a former conviction or acquittal of the 
minor will bar the major.’ Th¢se authorities all pro- 
seed upon the basis that a second conviction, after 
such former conviction, is a putting in jeopardy 
twice for the same offense. The authorities, however, 
do not hold, and we are not to be understood as 
holding, that a former conviction of a minor offense, 
obtained by fraud and collusion, for the very purpose 
of preventing a conviction of a major offense, will bar 
a second prosecution for the latter.”” Minnesota Sup. 
Ct., March 1, 1880. State of Minnesota v. Wiles. Opin- 
ion by Berry, J. 

——_—~>—_—- 


CORRESPONDENCE. 


To the Editor of the Albany Law Journal: 

Thanks for your note to-day on the shameful mis- 
management of New York Reports. 75 N.Y. was 
furnished to some lawyers as early as January 26th. 
We, who are not customers of Banks Bros., nor other- 
wise favored, have made repeated applications to them 
and to A. B. Banks, the publisher at Albany, person- 
ally and by formal written letter, in vain. Apparently 
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we are of the class which, as you say, “ will not get it at 

all unless the publisher has a mind to let them have 

it.’ N., W. & W. 
New Yorx, March 13th, 1880. 


——__ 
NEW YORK COURT OF APPEALS DECISIONS. 


‘HE following decisions were handed down Friday, 
March 19, 1880: 

Judgment affirmed with costs— Welch v. Smith; 
Wing v. Smith; Brown v. Smith; Augustine v. Britt; 
Roll vy. Northern Central Railway Co.; Harrison v. 
Ross. —— Judgment affirmed — Mayor v. The People. 
—— Judgment reversed, and new trial granted, costs 
to abide event — McCormick v. Pennsylvania Central 
Railway Co. ; Bruce v. Platt ; Drinkwater y. Dinsmore. 
—— Judgment reversed and new trial granted, costs 
to abide event, as to defendant Frisbie— Bacon v. 
Frisbie. ——- Judgment reversed and judgment ordered 
for defendant, with costs—Coman v. Lakey. —— Order 
reversed as to appellant without costs — Sheridan v. 
Andrews. —— Appeal dismissed, with costs — Duck- 
worth v. Roach. —— Order of General Term and Spe- 
cial Term modified so as to strike from the clause com- 
plained of, all, except that portion of it which sets aside 
the award, and adjudges it void and of no effect, and 
as thus modified, orders affirmed, without costs to 
either party in this court — Hiscock v. Harris. — 
Order of General and Special Term reversed and mo- 
tion granted, with costs of motion and costs of appeal 
to General Term and Court of Appeals — American 
Union Telegraph Co. v. Middleton. —— Orders of Gen- 
eral Term and Special Term reversed, with costs of 
appeal to this court to appellant —In the matter of the 
application of Jacob H. Clute, Trustee, etc. ; Edward 
Savage v. Hyla Smith and others. —— Motion denied, 
without costs and without prejudice — Sackett v. Wa- 
terman. —— Motion denied, without costs — Indig v. 
National City Bank of Brooklyn. 

The court took a recess until Monday, April 5, 1880. 


ee 
NOTES. 


ae Elizabeth City (N. C.) Economist informs us 
that the Greensboro’ law school is under the 
charge of Judges Dick and Dillard, of the Supreme 
Court. It also says: ‘‘The ‘ Introductory Lecture’ of 
Judge Dick at the first session of 1880 we have read 
with much pleasure. It is an interesting review of the 
origin and progress of law and the history of its 
changes and gradual development among nations, un- 
tilit reached its present proud position as ‘the per- 
fection of human reason.’ ”’ 


The Hon. John A. Cuthbert, of Mobile, Ala., is prob- 
ably the oldest practicing lawyer in the world. The 
Mobile Register says he is 91 years old, and is still en- 
gaged in the active discharge of his professional duties. 
He is a native of Georgia, was a member of Congress 
from that State in 1813, and was an officer in the war 
of 1812. We know of but one case in legal biography 
that exceeds this in longevity, while engaged in active 
professional practice. Macaulay, in his ‘* History of 
England,” relates, that when William III invaded 
England and re-established the laws which James II 
had subverted, he marched in triumph into London, 
and was met by the different classes of citizens with 
addresses of welcome. The members of the legal fra- 
ternity of London marched in procession to welcome 
the King, Sergeant Maynard at their head, then 93 
years of age, and the acknowledged leader of the Lon- 
don bar. After he had presented the address of wel- 
come in the name of his brethren, King William said 





to him: “Sergeant, you must have outlived all the 
lawyers of yourtime.” ‘ Yes, sire,’ replied Maynard, 
“and but for your majesty would have outlived the 
laws.” 

We have received the argument of Mr. B. F. Sage, 
in the case of New Hampshire v. Louisiana, pending 
in the United States Supreme Court, and involving 
the question whether a State can judicially be forced to 
pay its debts. Mr. Sage supports the negative.—— We 
have received a pamphlet re-print of an article pub- 
lished by M. Edourd Clumet in the Journal du Droit 
International Privé, on the actual state of interna- 
tional relations with the United States in regard to 
trade-marks, accompanied by opinions by Mr. Kelly, 
of New York, and Mons. Howard and Pouillet, advo- 
cates, and Prof. Ch. Lyon-Caen, of Paris, and the 
opinion of the United States Supreme Court in the 
trade-mark cases. —— The New York Daily Register 
says: ‘The conciseness and clearness of the short 
complaint of the Erie against McHenry is a model for 
prolix pleaders. In forty-five words, besides figures 
or numbers, plaintiff makes all the allegations neces- 
sary to recover nearly a million and a half of dollars; 
and though a bill of particulars might be asked, there 
is no indefiniteness or uncertainty in the short allega- 
tion.” 

The concealment of treasure-trove, now punishable 
by fine and imprisonment, was formerly punishable 
by death. But in the good old times the insecurity of 
property was so great that a vast amount of valuable 
property was hidden away, while the insecurity of life 
was so great that the owners themselves were very 
commonly not to be found; and the consequence was 
that treasure-trove was rather more plentiful than 
at present —a circumstance which encouraged the 
Dousterswivels of the day to pretend from their 
“ skill or knowledge in any occult or crafty science” 
to discover goods lost, etc., the statute 9 Geo. 2, chap. 
5, to the contrary notwithstanding. Finding that 
treasure-trove had become a rather important source 
of casual revenue, the Crown, of course, claimed to be 
entitled to those windfalls, for various excellent rea- 
sons, which may be read,with due appreciation, in the 
Law Dictionary of Sir Thomas Edlyne Tomlins, 
knight, founded upon that of “the industrious Giles 
Jacob ;”’ but suffice it here to say that they were quite 
as sufficient as those in support of the law, “ de stur- 
geone observetur, quoa rex illium habebit integrum ; de 
balena vero sufficit si rex habeat caput, et regina cau- 
dam,”’ of which latter clause we have read the follow- 
ing metrical version : 

“In olden time, on Britain’s coast, 
Whene’er they caught a whale, 
The King he had the head thereof, 
The Queen she had the tail. 
“The Queen the tail, because its wag 
Provoked her royal smiles ;— 
The King the head, because he ruled 
O’er all the British Isles.” 
—(Irish Law Times. 

In the leading Presbyterian church in Troy, N. Y., 
they have a Bible class, superintended by a prominent 
lawyer, and attended by the lawyers, merchants, and 
other prominent members of the congregation, beside 
the pastor himself, one of the most learned divines of 
northern New York. Among the lawyers is the pres- 
ent United States district attorney for the northern 
district of New York. It is said that the proceedings 
are occasionally somewhat lively, but it is thought that 
the Bible is studied more thoroughly and better un- 
derstood in that church than ever before. That is the 
natural result of putting the matter in charge of a 
lawyer. 
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CURRENT TOPICS. 


BILL has been introduced in our Legislature, 
proposing to repeal the second paragraph of 
section 36 of the Code of Procedure, which requires 
the plaintiff to establish certain facts in order to 
entitle him to an attachment, thus entitling every 
plaintiff, in the cases mentioned in section 635, to an 
attachment as of course at the commencement of 
his suit. This bill grows out of a mistaken theory, 
is objectionable in theory and will prove inefficient 
in practice. It grows out of the theory that our 
collection laws are not effective. The New York 
Times says: ‘‘ It is well known that in most, if not 
all of the New England States, the laws for the col- 
lection of claims are much more effective than in 
this State. In those States an attachment against 
the property of the debtor may in every instance be 
issued on the commencement of the action.” The 
statement in the first sentence quoted is erroneous. 
Our collection laws are the most efficient in this 
country. Unless we are misinformed the New Eng- 
land laws do not allow judgment until the next term 
of court, process being always then returnable, and 
as there are generally but two terms a year, the 
plaintiff has sometimes to wait six months before he 
can find out whether he is to be resisted. Then if a 
defense can be-interposed, as is generally the case, 
another six months at least must elapse before he 
can get judgment. This is vastly less efficient than 
our practice of allowing judgment out of term at 
the end of twenty days in case of default. Then 
after judgment there is, we believe, nothing in those 
States to-answer to our supplementary proceedings 
but a tedious and expensive bill of discovery. 
Again, the taxable costs in those States are so mea- 
ger that the plaintiff always has to pay his own law- 
yers. It is a great mistake to revile our collection 
laws. Except for the privilege of making preferen- 
tial assignments, we regard them as unexcelled in 
efficiency. 


The proposed bill is wrong in theory. The theory 
is thai a plaintiff is to be regarded as successful the 
moment he sues, and a defendant is to be regarded 
as defeated the moment he is sued. The defendant's 
property is to be incumbered or tied up, or he is te 
be compelled to give security, at the cry of every 
man who says he has aclaim against him. It would 
be more reasonable to require every plaintiff to give 
security for costs than to require every defendant to 
give security for damages and costs, but we do not 
approve of either course. Let them both grow to- 
gether until the harvest, when it shall appear who 
is right and who is wrong. So much for theory. 
Now what is the practical aspect ? The Times says: 
“The defendant always has twenty days after service 
of summons in which to answer. Until this period 
expires judgment cannot be obtained. The result 
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is that the commencement of the action gives the 
debtor twenty days in which he can so arrange his 
affairs, if dishonest, that the creditor will get noth- 
ing by his judgment.” This is true, but how will 
the matter be helped by the proposed bill? The 
dishonest arrangement will only be hastened. The 
dishonest debtor will not wait to be sued, but will 
arrange himself during the term of credit. There 
is absolutely no way of defeating the making of 
fraudulent transfers, except by abolishing the credit 
system. We think this bill if it should become a 
law would disappoint the expectations of merchants 
in regard to dishonest debtors, and would lead to 
much unjust and unnecessary embarrassment of 
honest defendants. 


Apropos of the bill now pending in our Legisla- 
ture, prohibiting the granting of new trials except 
for errors which manifestly prejudiced the appel- 
lant, it seems that such a rule is now prevailing in 
England, and that it does not work altogether sat- 
isfactorily. We extract the following from the Lon- 
don Law Times: 

‘We are sorry, in the interests of legal science, 
that a rule was refused, on Monday, in Morrall v. 
Morrall, upon which a brief comment was made the 
week before last. The case involved some nice 
questions of presumption in the law of repudiation 
of parentage, upon which an authoritative decision 
would have been desirable. Probably the judges 
were right in the view which they seemed to hold, 
that no other verdict than that which established 
the illegitimacy of the plaintiff would have been 
tenable; but the new rule limiting new trials for the 
rejection of evidence to cases where there has been 
a miscarriage of justice may be so worked as to 
tempt judges not only to speculate on the effect of 
evidence on a jury, but even to speculate as to what 
evidence would have followed if a question rejected 
at the trial had been admitted. The old rule giving 
an absolute right to a new trial on the rejection of 
evidence, in some cases caused unnecessary trials, 
but it tended to the certainty of the law of evi- 
dence. The judicial discretion which has now been 
introduced has the advantage of elasticity, but it 
has also the danger of looseness.” 

We regard this as a very just criticism. There 
can be little doubt that such a rule tends to defeat 
justice, however it may diminish litigation. It 
seems that here is a case of attempted reform in 
which the English have outstripped us, with a very 
barren if not a positively prejudicial result. 


The result of the trial of Hughes for the murder 
of William J. Hadley gives assurance of several 
things to our profession, First. It is not absolutely 
lawful to kill a man because he does not pay his 
debt, although that man may be a lawyer; and the 
rule is not varied by the fact that he may have ac- 
quired great distinction as a criminal lawyer. Sec- 
ond. That the question of insanity depends greatly 
upon circumstances; for example, if a man, like 
Cole, arms himself with a pistol, and goes about the 
State in a great rage in search of the alleged seducer 
of his wife, and when he finds him in a public place, 
kills him at sight, he is insane; but when a man 
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buys a butcher knife, and goes to dun his debtor, 
who has before refused payment, and when his 
debtor will not pay him, kills him in a great rage, 
he is not insane. Third. That although he is not 
insane, yet his sudden rage at such an unexpected 
result modifies the inference of deliberation other- 
wise inevitable from the previous purchase of the 
knife, and renders the offense less than murder in 
the first degree. Fourth. That the amount of rage 
which the creditor of a lawyer, thus indebted and 
declining to pay, may lawfully or does usually enter- 
tain, is not quite sufficient to mitigate the offense to 
manslaughter, but just enough to render it murder 
in the second degree. Fifth. That a man who is 
depraved enough thus to kill his debtor, although 
a lawyer, and who has had his neck saved by the 
ingenuity as aforesaid of other lawyers, who get no 
pay for their services, is usually depraved enough to 
think that half the lawyers ought to go where he is 
going, as was bitterly observed by Mr. Hughes in 
his closing remarks. Sixth. That while it seems no 
evidence of insanity, yet it is not altogether safe 
always to ‘‘move the previous question ” in a legis- 
lative hall, as Mr. Hughes sportively did. And yet 
it is a pity to let such legislative talents rust. Is 
there not a legislative department in prison to which 
Mr. Hughes may be devoted, where he may practice 
these motions, and where he may be shown to legis- 
lators, visiting the institution, as at once an exam- 
ple and a warning ? 


In the Assembly, Mr. Case proposes to amend 
section 5, chapter 448 of Laws of 1876, as amended 
by chapter 210 of Laws of 1879, giving power to 
courts to exclude spectators in certain cases, by 
adding the cases of keeping bawdy houses and 
houses of ill-fame. Mr. Congdon proposes to 
compensate attorneys assigned to defend poor pris- 
oners, upon the certificate of the presiding judge, 
and to permit the boards of supervisors to collect by 
tax and pay the amount so certified, which must 
then be paid in full; but in murder cases it is im- 
peratively directed that not less than one-half the 
amount so certified shall be so collected and paid. 

Mr. Terry proposes that persons jointly in- 
dicted shall be competent witnesses for one another 
upon the trial of either; also that in criminal trials 
a husband or wife may be examined either in behalf 
of or against the other, but shall not be compellable 
to testify one against the other. Mr. McCarthy 
proposes to give to defendants in pending actions 
on contract the right to interpose, by supplemental 
answer, the defense of discharge in bankruptcy. 


In the Senate, Mr. Fowler proposes to amend the 
law of evidence, by dispensing with the necessity 
of calling a subscribing witness to prove any in- 
strument not required by law to be witnessed. A 
very sensible idea—— The judiciary committee re- 
port a bill prohibiting preferences in assignments 
for the benefit of creditors. Another sensible idea. 
——A concurrent resolution, introduced by Mr. 
Forster, proposes to amend article 8 of the Constitu- 





tion by adding provisions vesting the government of 
every city in a mayor and common council, and set- 
ting forth their powers; prohibiting the incurring 
of any municipal indebtedness to exceed ten per 
cent of the assessed valuation of taxable property; 
directing that taxes shall be levied sufficient to pay 
the interest and discharge the principal of such debt 
in twenty years; and directing that all existing 
charters shall be subject to these provisions in one 
year.—— Mr. Williams proposes to have convicts, 
who shall fully have earned the commutation for 
good behavior now provided by law, restored to 
citizenship as. of course upon their discharge, ex- 
cept in the cases of conviction of perjury, and a 
second or other subsequent conviction of any other 
offense. Mr. Pitts proposes to give to courts of 
Special Sessions, except in Albany or New York, 
exclusive original jurisdiction to hear charges of 
cruelty to children, not amounting to felony. 


Now that the public authorities have got the man 
who annoyed the Rey. Dr. Dix by sending hundreds 
of people to his house on all sorts of fools’ errands, 
they have suddenly become very much mystified as 
to the man’s motives, To be sure, the man wrote 
the reverend doctor that he would discontinue pro- 
ceedings on receipt of $1,000 or $1,500, and to be 
sure, he had been in prison in London for a similar 
attempt to extort money; but as the man now says 
he cannot conceive why he did so, and thinks he 
must have been out of his head, and was not particu- 
larly in need of money, the sagacious detective force 
are also wondering why he did so. If there is one 
thing for which detectives are more celebrated than 
another, it is for their inevitable habit of inventing 
motives where none are possible, and ignoring them 
where they are perfectly apparent. The curious 
offense in question is not within the law, it seems, 
although some one proposes to our Legislature to 
make it criminal in future; and the offender would 
have gone unwhipped for his very ingenious 
‘*racket,” if he had not written one letter too many, 
in which he threatened to expose some offense of 
which he alleged the reverend doctor had been 
guilty, unless he ‘‘came down;” thus cleverly 
bringing himself within the statute of black-mail. 


Mr. A. V. Dicey, in an interesting letter to the 
Nation, advances the idea that ‘‘the laws of the 
States which make up the Union betray at every 
turn the conservatism of the American people,” and 
that ‘‘ America, not England, is at present the home 


of legal conservatism.”” As a proof, he cites the 
statute of frauds, in which, by adhering to the 
phraseology of the English statute, the spirit of the 
enactment has been lost, as for example, fifty dol- 
lars, ‘‘representing the sum of £10, of course does 
not really represent any thing equal to the value of 
that sum in 1677.” ‘‘As late at least as 1870,” he 
continues, ‘‘a stranger might find in use in Chicago 
niceties of pleading which had for twenty, or it 
might be forty, years been out of use in England.” 
This is really amusing, when it is considered that 
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nearly all the legal reform of England is copied from 
the institutions of this State, and that the same re- 
forms have been adopted in a great number of our 
own States and other countries. The three great 
legal reforms of the age are due to America; namely, 
the abolition of forms of pleading and the distinc- 
tion between courts of law and of equity; the ad- 
mission of parties and husband and wife as witnesses 
in both civil and criminal proceedings; and the mar- 
ried women’s enabling acts. It is due, however, to 
England to confess that she recognizes and accepts 
reform rather more gracefully than America. Noth- 
ing is more surprising than the quietness with which 
she yielded up her old distinctive court of chancery. 
From the present prospect too it would not be very 
rash to prophesy that she may outstrip us in the 
necessary work of general codification. Mr. Dicey 
praises some of our law books, such as Story’s Con- 
flict of Laws, Holmes’ edition of Kent’s Commen- 
taries, Langdell’s Cases on the Law of Contract, and 
Throop on the Statute of Frauds. While he was 


about it he might have remarked that the following 
American law books are the best of their kind: 
Wheaton on International Law; Greenleaf on Evi- 
dence; Parsons on Contracts; Schouler on Domestic 
Relations; Wharton’s and Bishop’s Criminal Law; 
Cooley on Torts; Dillon on Municipal Corporations. 


The shifts resorted to in England to enable a pris- 
oner to tell his story to the jury are quite ludicrous. 
The Law Times says: 


‘* At the Leeds Assizes, last week, two men were 
on their trial for robbery accompanied by violence. 
The defense was that no robbery had been com- 
mitted, and counsel for the defense, in addressing 
the jury, made the usual complaint that the mouths 
of his clients were closed, and that they were not 
able to give their version of what occurred. Mr. 
Justice Hawkins thereupon interposed with the re- 
mark that the prisoners could make any statement 
they liked, though not upon oath; but, after some 
argument, he consulted with Mr. Justice Lush, and 
in the end he decided, though the prisoners were 
defended by counsel, to allow them to make any 
statement they chose. In the course of his remarks 
the learned judge said: ‘I think that, though there 
are dicta of individual judges to be found in the 
books, that a prisoner when defended by counsel is 
not at liberty to make a statement to the jury, I 
ought not to be bound by such dicta, because there 
is no decision of any court of criminal appeal on 
the point. As a general principle, a prisoner may 
make his statement, and give his version of the 
transaction in respect of which he stands charged.’ 
His lordship then went on to say that the statement 
might be made by the counsel appearing for the 
prisoners, but he thought it might also be made by 
the prisoners themselves, and in the case in ques- 
tion, after counsel for the defense had concluded 
his address to the jury, the prisoners made their 
statements as to the facts.” 


It thus seems that the object of the law is not to 
enable the prisoner to assume the footing of a wit- 
hess, but to enable the law to evade the charge that 
his mouth is closed. The law says in effect, “ you 
may make your statement, but it does not amount 





to any thing.” As the Times says: ‘‘A prisoner's 
statement is not, in the true sense of the term, evi- 
dence, inasmuch as it is not made upon oath.” If 
the Criminal Code bill now before Parliament be- 
comes law, every accused person will have the right 
to testify on oath, and the administration of justice 
will no longer suffer this monstrous incongruity.” 


NOTES OF CASES. 


HE case of Manufacturers’ Bank v. Dickerson, 41 
N. J. L. 448, decides a point of suretyship. A 
bond was given for the faithful performance of duty 
by an ‘‘assistant clerk” in a bank. He was em- 
ployed as a messenger. Afterward he was pro- 
moted to the next higher clerkship, and still later to 
the position of book-keeper. In the latter position 
he was near the money drawer, and from time to 
time abstracted money from it, and made false en- 
tries to conceal the crime. The last promotion was 
without the knowledge of his sureties. Held, 1. 
That the defendants are not liable for any want of 
faithfulness on the part of D. after his second pro- 
motion. 2. That when he was promoted to the po- 
sition of book-keeper he ceased to be an assistant 
clerk within the meaning of the bond. 38. That 
upon a fair construction of the contract, the sureties 
could not have contemplated a liability after such a 
promotion. 4. That the promotion involved a ma- 
terial alteration of the principal's duties, increased 
the perils of the sureties, and released them from 
the bond. The court said: ‘The rule of construc- 
tion to be applied to contracts of suretyship, as 
stated in Miller v. Stewart, 9 Wheat. 680, is to the 
effect that the liability of a surety is not to be ex- 
tended, by implication, beyond the terms of his 
contract; that he is bound only to the extent, and 
in the manner and under the circumstances pointed 
out in his obligation, and no further; that it is not 
sufficient that he may sustain no injury by a change 
in the contract, or that it may even be for his bene- 
fit; that he has a right to stand upon the very terms 
of his contract, and if he does not assent to any 
variation of it, and a variation is made, it is fatal.” 
“Resulting from the principles just stated is the 
familiar rule that the surety is discharged if, with- 
out his consent, the principal parties make a new 
agreement inconsistent with the terms of the orig- 
inal agreement, or in the mode of performing them.” 
‘* From the same principles results also another rule, 
still more closely applicable to the case before us, 
namely, that when there is a bond of suretyship 
given for an officer, and by the act of the obligee 
the office is materially changed, so as to affect the 
risk of the surety, the bond, as to him, is avoided.” 
This doctrine and its application are well supported 
by the following authorities: Ludlow v. Simond, 
2 Cai. Cas. 1; 8. C., 2 Am. Dec. 291; McMicken v. 
Webb et al., 6 How. 292; Bowmaker v. Moore, 7 Price, 
223; Smith v. United States, 2 Wall. 219; McCluskey 
v. Cromwell, 11 N. Y. 593; Whitcher v. Hall, 5 B. & 
C. 269; Pybus v. Gibb, 6 Ell. & Bl. 902. Contem- 
poraneously, the case of North-western Nat. Bk. of 
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Minneapolis v. Keen, Philadelphia Common Pleas, 
March 13, 1880, 37 Leg. Int. 124, involves the same 
question and decides it in the same way. There the 
bond was for the discharge of the duties .of book- 
keeper of the bank, from which position the prin- 
cipal was promoted successively to the positions of 
teller and assistant cashier. The surety was in- 
formed of none of these changes. It was held that 
the surety was not liable for his embezzlement in the 
last position. The court cite Miller v. Stewart, supra. 
They hold that the liability was not extended by 
the words, ‘‘and in every way faithfully and hon- 
estly administer his duties while in the employ of 
the aforesaid bank.” They remark: ‘‘A person 
may well be willing to give security that a good ac- 
countant will make a good book-keeper, while he 
would hesitate very long before he would guarantee 
that a book-keeper could be intrusted to fill a posi- 
tion in which he could embezzle one hundred and 
twenty-eight thousand dollars before being detected. 
Human integrity depends very often upon the 
amount of temptation to which it is to be exposed. 
And it is as essential to a bondsman to know the 
stress to which his principal is to be subjected, as it 
is to a mechanic to know the weight his contrivance 
is expected to support.” 


The case of In re Rudolph, United States Circuit 
Court, district of Nevada, March, 1880, 10 Cent. L. 
J. 224, involves the constitutionality of a State 
license tax on ‘‘drummers.” The Nevada statute 
provides that ‘‘every travelling merchant, agent, 
drummer, or other person selling, or offering to sell, 
any goods, wares or merchandise of any kind, to be 
delivered at some future time, or carrying samples 
and selling, or offering to sell goods, wares, or mer- 
chandise of any kind similar to such samples, to be 
delivered at some future time,” shall obtain a 
license, and pay for such license $25 per month. It 
further provides that any person without a license, 
‘*so offering any goods, wares, or merchandise for 
sale shall be guilty of a misdemeanor, and on con- 
viction shall be fined in any sum not less than $50 
nor more than $500.” The court hold this consti- 
tutional, on the authority of Woodruff v. Parham, 8 
Wall. 123, and Hinson v. Lott, id. 148, which hold 
that such enactments are valid in the absence of any 
discrimination in favor of the products of the en- 
acting State against those of other States. The 
court conclude: ‘‘In all the cases cited on behalf of 
the petitioner from Brown v. Maryland, 12 Wheat. 
419, down, there was discrimination, and the dis- 
crimination was referred to as the obnoxious feature 
of the statute in question in the various cases. This 
is the distinction taken between that class of cases 
and those cited in this opinion, expressly taken in 
Welton v. Missouri, 1 Otto, 282; 3 Cent. L. J. 116, 
and again recognized in Cook v. Pennsylvania, 7 
Otto, 573, as well as in other cases. The statute of 


Nevada makes no reference whatever to foreign 
goods from or the products of other States. It 
simply imposes a license tax upon the occupation of 
all travelling merchants, agents, drummers, or other 





persons, selling or offering to sell goods of any de- 
scription without reference to when or where they 
were made. The act we think valid, and that the 
petitioner is not restrained in violation of the Con- 
stitution or laws of the United States.” The same 
statute received the same construction by the Su- 
preme Court of Nevada, in Hx parte Robinson, 12 
Nev. 263; S. C., 28 Am. Rep. 794. In Ze parte 
Frank, 52 Cal. 606; 8. C., 28 Am. Rep. 642, the 
San Francisco ‘‘ sample-seller’s ordinance ” was pro- 
nounced unconstitutional, because it fixed one rate 
of license for selling goods which were within or in 
transit to the city, and another rate for other goods, 


The case of Leopold v. Salkey, 89 Ill. 412, is a 
novel one in this country, we believe. The plaint- 
iff had agreed in writing to serve the defendant as 
manager and superintendent of his clothing manu- 
factory, and to devote his whole time, attention, 
and skill thereto, for three years, for $3,000, payable 
monthly. After entering on the service, without 
fault on his part, the plaintiff was arrested, and 
confined in jail about a fortnight during the busiest 
season, and the defendant hired another person in 
his place. On the plaintiff’s release he tendered his 
services, which the defendant refused. He had 
been paid in full for the time he had actually worked. 
Held, that he could not maintain an action of dam- 
ages for breach of agreement by defendant. It is 
well settled that where an employee is prevented, 
by inevitable accident without his fault, from full 
performance of his agreement, he may recover 
quantum meruit for his actual service. Fenton v. 
Clark, 11 Vt.557; Hubbard v. Belden, 27 id. 645; Me- 
Clure v. Pyatt, 4 McCord, 26; Bacot v. Parnell, 2 
Bail. 424; George v. Elliot, 2 Hen. & Munf. 5; Dick- 
ey v. Linscott, 20 Me. 453; Ryan v. Dayton, 25 Conn, 
188; Wolfe v. Howes, 20 N. Y. 197; Spalding v. Rosa, 
71 id. 40; 8. C., 27 Am. Rep. 7. This is a depart- 
ure from the old rule established in Cutter v. Povell, 
6 T. R. 320, and followed in Appleby v. Dods, 8 East, 
300; and it seems to be an exception to the general 
rule, that inevitable accident does not excuse the 
performance of a contract which a party takes upon 
himself, growing out of the idea of personal service 
which cannot be rendered by any one else. Har- 
mony Vv. Bingham, 12 N. Y. 99; Spalding v. Rosa, 
supra. In such case the employee is not liable in 
damages tothe employer. Dickey v. Linscott, supra; 
Spalding v. Rosa, supra. The rule has also been 
extended to cases of contract to deliver specific 
chattels, which are subsequently destroyed by acci- 
dent. Dezter v. Norton, 47 N. Y. 62; 8. C., 7 Am. 
Rep. 415. But so far as we can ascertain the prin- 
cipal case is the first of the kind ever brought in 
this country. The doctrine there decided is laid 
down obiter in the two Vermont cases cited above. 
It has also been exactly decided in Poussard v. 
Spiers, L. R., 1 Q. B. Div. 410; 8. C., 17 Eng. Rep. 
(Moak) 93, an action by a husband to recover dam- 
ages for a wrongful discharge of his wife, engaged 
as an opera singer, and disabled by illness from at- 
tending the rehearsals and first performances. 
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ANIMALS AS OFFENDERS AND AS VIC- 
TIMS. 


HE learned argument of Mr. Elbridge T. Gerry, 
president and counsel of the American Society 
for the Prevention of Cruelty to Animals, in the 
case of Davis against that Society, 75 N. Y. 362, 
furnishes an excellent example of the enlivening 
power of literary scholarship and legal research to 
illustrate a dry law question, The question in this 
case was one of the humane way of killing hogs. 
Mr. Davis’ way was to scald them to death. We 
are permitted by Mr. Gerry to make use of his brief, 
from which we extract the following recondite in- 
formation: 

At an early period in history, animals became the 
subject of legal cognizance, and in various coun- 
tries were both protected and punished in like form 
of law as human beings. 

Thus, the Levitical law contained cogent provis- 
ions for the protection of animals. The ass lying 
under his burden was to be helped, Exod. xxiii, 5; 
Deut. xxii, 4. Rest on the Sabbath was enjoined 
for cattle as well as man; and no work on that day 
was to be done by either, Exod. xxiii, 12; Deut. v. 
14. The bird was not to be taken with its young 
(Deut. xxii, 6, 7); animals of unequal strength were 
not to be made to work together (id. 10); and the 
ox, when working, was not to be deprived of its 
proper food, Deut. xxv, 4. 

By the law of ancient Egypt, to kill a beast will- 


fully was punished with death; accidentally, it was 


fineable. In India, where belief in metempsychosis 
prevails, the like consideration has been shown them 
for centuries. B. C. 408. Herodotus, Book II, 
cap. 65; Bonard Will case, 16 Abb. Pr. (N. 8.) 128. 
Animals were prosecuted in courts of justice be- 
tween the thirteenth and seventeenth centuries, for 
injuries by them to human beings or private prop- 
erty; and were subjected in due form of law to 
trial, judgment, and sentence — the latter often that 
of death in a cruel manner. This singular practice 
arose partly from a desire to apply the lex talionis 
in judicial form to the offending animal, and partly 
from superstition. Agnel, Procés contre les Ani- 
maux, preface and pp. 31-2. Where the animal was 
capable of physical seizure, it was formally arrested 
and brought before the court, and then imprisoned 
in the ordinary prison of the place. The public 
prosecutor prepared a formal accusation. Witnesses 
were then examined and their depositions taken as 
to the truth of the charge. The judge thereupon 
rendered judgment and passed sentence of death, 
which was executed in public with great formality, 
the animal being often dressed in the clothes of a 
man. The mode of death was by burning, hang- 
ing by the legs, mutilation, or maiming; and varied 
according to the nature of the offense committed. 
Cases of the kind were frequent in France be- 
tween A. D. 1266 and A. D. 1572. Hogs, to the 
number of seventeen, as appears by the court rec- 
ords, were hung, drawn, and quartered, for mutilat- 
ing and devouring infants in their cradles. Bulls 
were in like manner tried and condemned for 





goring human beings. In 1499 one was hung until 
dead ‘‘ for having furiously killed a young lad of 
fourteen or fifteen years.” Horses, also, in 1389 
were condemned to death for having killed men. A 
case of this kind occurred at Dijon in that year. 
Agnel, pp. 7-13; 15. In Sardinia, in 1395, wild or 
domestic cattle taken damage fesant could be law- 
fully killed. Asses were treated with less severity. 
For the first offense of trespassing on a strange field, 
one ear was cut off; for the second offense, the other 
ear; for the third offense the animal was confiscated 
to the crown. 1 Minaut, Hist. de Sardaigne, pp. 
445, 446. After the second half of the sixteenth 
century, cases of capital condemnation of cattle or 
hogs appear to have ceased. The procedure for 
damages against the owner of the animal was sub- 
stituted -— the present legal remedy. Wood on Nui- 
sances, § 759, et seq. ; et in notis. 

Where physical seizure of the offender was im- 
practicable (e. g. of flies, locusts, caterpillars, etc., 
who injured the crops of the country, so as at times 
to create a famine), recourse was had to the ecclesi- 
astical courts, by whom judgment of anathema and 
malediction was fulminated against the offending 
insects, who were considered as sent by some demon. 
Here again legal forms were observed, and counsel 
often appointed to defend the insects. The plea of 
Chasseneuz, in 1510, in behalf of some rats, which 
were prosecuted for eating up the barley in a certain 
locality, is still preserved. He insisted that the ani- 
mals had a legal right to retire whence they came; 
that there was no way left open where cats were not 
in waiting for them, and he urged many arguments 
from holy writ in favor of his clients. He was suc- 
cessful. Agnel, p. 28, and authorities there cited. 
Another case is reported in Mayence, where a com- 
plaint was urged against certain Spanish flies. Their 
counsel defended them on the plea of their small 
size and youth, and the court gravely decreed that 
those who drove them away should assign them a 
spot where they could retire and live comfortably. 
Hemmerlin Tract de Exor. But the most curious 
case of all was in 1587, where in Savoy a prosecution 
was instituted against certain weevil or vine grubs. 
The counsel for the grubs (unfortunately his name 
is omitted in the report of the case) presented argu- 
ment after argument, until the prosecutor became 
worn out, and finally offered the insects a locality 
to which they might retire. Their counsel first de- 
manded a delay to consider the offer; then came 
into court several days after, and in the name of 
his clients declined to accept it, because the locality 
offered was sterile, and produced absolutely nothing. 
The prosecutor joined issue on this, and a jury of 
experts was summoned. Unfortunately their ver- 
dict was not recorded. Agnel, p. 31. Lastly, in 
Valence, in 1585, a prosecution against caterpillars 
was argued with great solemnity. ‘‘The points of 
ecclesiastical law urged were so acute (says Agnel, p. 
85-6) as to require both theologians and lawyers to 
be called in. Meanwhile the insects died out.” 

In England, at common law, acts of cruelty per- 
petrated upon animals in public constituted a com- 
mon nuisance, and were indictable as such. 
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In support of this point, Mr. Gerry cites State v. 
Briggs, 1 Aik. (Vt.) 226; Respublica v. Teischer, 1 
Dall. 335; State v. Council, 1 Over. 305; Common- 
wealth v. Eckert, 2 Bro. 249; Ross’ case, 3 N. Y. 
City Hall Rec. 191; Morris and Clark's case, 2 id. 62; 
Purdy’s case, 6 id. 106; People v. Stakes, 1 Wheel. 
Cr. Cas. 111; People v. Smith, 5 Cow. 258; Loomis 
v. Edgerton, 19 Wend. 419; U. S. v. Jackson, 4 Cr. 
C. C. 483; U.S. v. Logan, 2 id. 259; U. S. v. Mc- 
Duell, 5 id. 391; State v. Scott, 2 Dev. & Bat. 35; 
State v. Smith, 21 Tex. 748. The cruel acts in these 
cases embraced killing a horse; beating a horse; 
tying up a calf’s tongue so it could not suck; ditto 
its nose; beating a cow; killing a cow; forcing a 
colt over a scythe; setting a dog on a cow; killing 
a steer; and the like. 

Mr. Gerry then argues that the ancient distinction 
between public and private acts of cruelty to ani- 
mals grew out of the public feeling early prevalent 
that a man might do as he pleased to his own ani- 
mals, so long as the example did not infect the pub- 
lic. Thus a husband might moderately beat his 
wife in private. But he argues that ‘‘we have 
changed all that.” 

He then shows that although in England fora long 
period there was an absence of positive legislation 
for the protection of animals against wanton physi- 
cal injury by their owners, yet at an early date such 
injuries, when inflicted by others from malice to the 
owner, constituted a capital offense by the statutes 
of 37 Hen. VIII, cap. 6; 22 and 23 Car. II, cap. 7; 
9 Geo. I, cap. 22. Under these statutes, capital 
convictions were obtained in the following reported 
cases: 

John Midwinter and Richard Sims were tried at 
the Lent Assizes for the county of Gloucester, in 
1749, on an indictment under the ‘‘ Black Act,” for 
killing a mare, the property of James Lenox Dut- 
ton, Esq. The evidence showed that the prisoners 
(with one Taylor, who was admitted as an evidence 
for the king), having conceived a prejudice against 
the prosecutor on account of a prosecution which 
he was then carrying on against them for stealing 
rabbits, agreed to take their revenge on him, and to 
kill one of his breeding mares. With that intent, 
they all went about midnight to a close of the prose- 
cutor, called the ‘‘ Home Park,” where his breeding 
mares were kept. Midwinter, with the assistance 
of the other two, caught one of the mares and 
buckled his own girdle about her neck, fastening a 
girdle of Sims to his own, and Sims took hold of 
the girdle fixed in this manner to the mare’s neck, 
and held it straight, in order to prevent the mare 
getting away, or starting from the blow; while Mid- 
winter, with a large sharp hook, called a ‘‘bill,” 
gave the mare a deep wound in the belly near the 
udder, of which wound she died that night. Mid- 
winter was found guilty, and received sentence of 
death. Sims was at first thought by the judges to 
be without the reach of the act, as he did not give 
the stroke, although aiding and abetting it. After- 


ward, in Trinity Term, 1751, the judges agreed he 
was within it, and judgment of death was pro- 
nounced upon him. Rex v. Midwinter, Fost, Cr, 415, 





In 1770, Joseph Dobbs was indicted for a burg- 
lary in breaking and entering the stable of James 
Bayley, part of his dwelling-house, with a felonious 
intent to kill and destroy a gelding of one A B 
there being. It appeared that the gelding was to 
have run for forty guineas, and that the prisoner 
cut the sinews of his foreleg, to prevent his run- 
ning, in consequence of which he died. Parker, 
Ch. B., ordered him to be acquitted, for his inten- 
tion was not to commit the felony by killing and 
destroying the horse, but a trespass only to prevent 
his running, and therefore no burglary. But the 
prisoner was again indicted for killing the horse, 
and capitally convicted. Rex v. Dobbs, 2 East's P. 
C. 513. 

In 1770, one Paty, a lad eighteen years old, was 
capitally convicted on an indictment ‘‘for felon- 
iously, unlawfully, knowingly, willfully, and mali- 
ciously shooting and killing one mare of a mixed 
red and white color, and one brown stone (!) colt, 
the goods and chattels of one Matthew, against the 
form of the statute.” A motion of arrest of judg- 
ment was made on the ground that horses were not 
cattle within the act. The court, however, held 
that they were, and that the act of Geo. I was 
only an extension of the act of 22 and 23 Car. II, 
‘* wherefore it was agreed that judgment of death 
should be given at the next assizes.” Rex v. Paty, 
2 W. Bi. 721. 

John Haywood was convicted in 1801, under the 
‘*Black Act,” for having maliciously, and with in- 
tent to injure the prosecutor, driven a nail into the 
frog of a horse’s foot. The horse was rendered 
useless and continued so at the time of the trial, 
but as the prosecutor said he was likely to do well, 
and to be perfectly sound again in a short time, 
judgment was respited on the question whether, as 
the wound was not a permanent injury, the offense 
was within the statute. All the judges held the 
conviction right. Haywood’s case, 2 East’s P. C. 
1076. 

In Scotland, in 1816, George Walter and Ingram 
Scott were condemned to die under these statutes 
for the slaughtering of sheep — ‘‘ an act of severity,” 
says Mr, Alison, ‘‘ which would certainly not be re- 
peated in modern times.” Alison’s Crim. Law of 
Scotland, 448. 

So, where one Dawson poisoned a mare to pre- 
vent her winning a race, having betted against her, 
he was convicted and executed. Rex v. Dawson, 3 
Chitty’s Cr. L. 1087, note. 

Under these statutes it was repeatedly held that 
malice against the animal injured was not sufficient 
to warrant a conviction, but malice against its owner, 
either express or implied, was required. 

In later years, when the influence of public opin- 
ion prevailed more extensively in favor of humanity, 
statutes were enacted in England which form the 
basis of our own legislation and prohibit cruelty to 
the animal —not out of regard to the owner, but 
in mercy to the creature itself. 

‘¢The horrible scenes and cruelty and vice con- 
nected with bull-baiting and other savage specta- 
cles, as well as the sufferings witnessed in the more 























THE ALBANY LAW JOURNAL. 











ordinary transactions of life, having compelled the 
notice of public men, Lord Erskine, in 1809, intro- 
duced a bill into the house of lords, where it was 
carried without a division, but was rejected in the 
heuse of commons. Committees of inquiry were, 
however, from time to time appointed, and at 
length, in 1823-4, Mr. Martin, of Galway, whose 
exertions in this matter deserve to be remembered 
with honor, succeeded in carrying a general meas- 
ure. Mr. Wilberforce was one of his chief associ- 
ates and supporters.” Macaulay’s Plea for Mercy to 
Animals, 88. 

From this point Mr. Gerry collects and comments 
on the various statutes, and then seeks to bring 
Davis’ acts within them. We are glad to know that 
he succeeded in persuading the Court of Appeals to 
agree with him. Scalding to death is too bad even 


for a hog. 
——->—__———__ 


OBSERVATIONS ON THE PARTICULAR 
JURISPRUDENCE OF NEW YORK. 


IV. 


HE retrocession of New York to the English, under 
the treaty of Westminster, which followed the 
temporary Dutch occupation, occasioned doubts in 
the minds of many as to the Duke of York’s title to the 
province. It was suggested that the Duke’s proprie- 
torship was extinguished on the Dutch conquest, and 
that on the restoration of the province the king alone 
was invested with title to New York, as the jus post- 
liminii did not obtain here.* Whatever valid founda- 
tion there may have been to this suggestion, a second 
royal grant to the Duke of York confirmed the latter’s 
title as proprietary; while the proclamation of the 
Duke’s governor, Sir Edmund Andros, secured to the 
Dutch inhabitants the rights, privileges and conces- 
sions which they had originally acquired under the 
articles of surrender of 1664. (2 R. L. 1813, appendix 
1; Recital, 1 Van Schaack’s Laws, p. 97; Chitty’s 
Prerog. 38; Chalmers’ Polit. An. 574; Chalmers’ Colo- 
nial Op. 633.) 

The second patent to the Duke of York was in the 
same language as that of 1664, and it conferred identi- 
cal judicial and political powers on the grantee. (L 
Book of Deeds, Secretary State’s office, Albany, p. 1; 
1Smith’s History N. Y. 43.) Shortly after the date of 
the second patent the lord-proprietor commissioned 
Major Andros to be governor of his territories. (3 Col. 
Doc. 215.) By special order the ‘‘ Duke’s Lawes,” 
digested into one volume, were now directed to be put 
in force throughout the province. (3 Col. Doc. 226; 1 
Doc. Histy. 29. This volume of ‘“‘lawes’’ is in the 
Secretary of State’s office, Albany.) The governor’s 
instructions, forming a part of the temporary political 
Constitution of the province, directed that justice 
should be administered with all possible equality with- 


out regard to Dutch or English in their private con, 
Aside from the express | 


cerns. (3 Col. Doc. 218.) 
declaration of the lieutenant-governor of New York 
in 1689 (Dawson’s Sons of Liberty, p. 27), it is ent 


that at this stage of its history New York was, for. 


juridical purposes, esteemed a conquered province. 
(Chalmers’ Annals, p. 581.) 

The general features of the political and civil history 
of the proprietary government — the forcible protests 
against taxation without representation, and the final 


establishment of a legislative assembly in 1683— are 
variously treated in the well-known histories and need 
no amplification. (2 Broadhead’s N. Y.; Dawson's 
Sons of Liberty; Butler’s Constitutional History of 
New York; Daly’s Treatise on the Judiciary; Smith’s 
N. Y.; Dunlap’s N. Y.; Chalmers’ Col. An.; Doug: 
las’ Sum.; Smith’s History N. Y.; also many other 
authorities not cited.) 

We may therefore confine our attention to the legal 
relations of the proprietary government, which is natur- 
ally divided into the periods before and after the 
establishment of the legislative assembly. Prior to 
the year 1683 the ‘‘ Duke’s Lawes’’ would appear to 
have embraced the local statute law of the province. 
The Court of Assizes, the Court of Sessions and the 
town or justices’ courts, then constituted the judicial 
establishment of New York. The Court of Assizes had 
both original and appellate jurisdiction, and, as some 
have thought, legislative powers of a restricted nature. 
(Clarendon Papers, N.Y. Hist. So., Col. 1869, pp. 76, 119; 
1 Chalmers’ Rev. 117.) Inrespect of its latter function 
it bears a resemblance to the ancient Royal Court of the 
Island of Jersey, anciently part of the Duchy of 
Normandy. The records of the Court of Assizes from 
1665 to 1672 are complete and the volume, in perfect 
condition, remains in the archives of the Secretary of 
State, at Albany.* In capital cases, where no term of 
the Assizes was near at hand, special commissions 
of Oyer and Terminer were issued. (Duke’s Lawes; 
1 Vol. MS. Orders, 1665-1669; General Entries, Vol. 4, 
pp. 245, 249, Sec’y State’s office, Albany.t) The gov- 
ernor, under the proprietary, seems also to have exer- 
cised independent magisterial functions, summoning 
and punishing offenders. (General Entries, Vols. 1 
and 4, Sec’y State’s office, Albany.) 

The practice in the courts of justice, under the pro- 
prietary, appears to have been extremely simple, and 
devoid of the archaic niceties of the contemporaneous 
English law. It was prescribed by the Duke’s Lawes, 
with considerable minuteness of detail, and from the 
practice forms set out in the records of the Assizes 
and in the ‘‘ Duke’s Laws,” itis plain that there was a 
wide departure from the usagesof England. Inferior 
Courts were forbidden cognizance of crimes not pun- 
ishable by the ‘‘ Duke’s Laws;”’ and matters of equity 
were directed to be referred to the Court of Assizes, 
which met once in the year for final judgments, The 
penal laws were said to be less rigorous than those of 
the period in England. (General Entries xxxii, p. 43, 
Sec’y State’s office, Albany; Letters of Sec’y Matthias 
Nicolls.) The records of the Mayors’ Court of New 
York city, from 1665 to 1673, were partly in English 
and partly in Dutch; but the latter tongue prevailed. 
The authority to grant probates of wills was vested by 
the ‘‘ Duke’s Lawes’’ in the Court of Assizes and the 
Court of Sessions, but in the city of New York the 
Mayor’s Court exercised a like jurisdiction. Admi- 
ralty causes were, before 1678, determined by special 
commissioners appointed for the purpose. 

Prior to the year 1683 we may doubtless regard the 
‘“‘Duke’s Lawes” as the Civil, Criminal and Practice 
Code of the province, though the ancient Dutch pro- 
cedure survived in the lower courts of the Dutch dis- 
tricts. The common law, however, imposed by the 
Duke’s patent and by the section of the “‘Duke’s 
Lawes,” entitled ‘‘Lawes,”’ compelled the magistrates, 
in*cases not provided for in the written law, to con- 
form their decisions to the “known laws of England.” 
Thus the provincial law was being constantly assimi- 
lated to that of England —a process afterward quick- 
ened by the timely arrival of educated lawyers, familiar 
with English forms and procedure. 





*The Duke’s desire to regain New Jersey, which he had 
improvidently granted away, was said to bethe true reason 
= was pretended that the jus postliminii did not obtain 

ere, 





*Daly’s Judicial Organization, p. 43, is in error in the 
statement to the contrary. 

Bi penne Daly’s Jud. Organ, p. 38, with] the authorities 
¢ : 
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In 1683, the statute law of the province, hitherto 
consisting of the Duke’s Lawes and their several 
amendments, was augmented by the enactments of the 
first assembly. These acts— fifteen in number— have 
not (with three exceptions) been printed; but they are 
enrolled in the office of the secretary of State, at 
Albany, and their titles are given in a note at the foot 
of the page.* 

The first and most memorable of the acts of the 
assembly of 1683 is the ‘“‘Charter of Libertys and 
Privileges.” It is printed as an appendix to Van 
Ness and Woodworth’s Revision of the Laws of New 
York. (2 R. L. 1813, Appendix No. II.) The obvious 
purpose of this celebrated statute was to restrict within 
defined limits the powers of government, and it was 
intended to operate as a bill of rights and privileges. 
It contained the substance of the Constitution of Eng- 
land, iu so far as it was defined by Magna Charta, the 
Petition of Right and the Habeas Corpus Act, 31 Car. 
IL; several of its clauses related to estates and con- 
veyances of lands. (10 N. Y. 427; 6 Hill,181; 15 Johns. 
93; 24 Wend. 625.) The third act established a terri- 
torial division of the province into counties, ‘‘for the 
better governing and settling courts in the same.” (2 
R. L. 1813, Appendix ITI.) 

The act of the first assembly, entitled ‘‘ An act to 
settle courts of justice,’’ which founded a Supreme 
Law Court, with civil and criminal jurisdiction, called 
the ‘Court of Oyerand Terminer and General Gaol 
Delivery,” as well as a Court of Chancery, is also im- 
portant, for it introduced a judicial establishment 
almost identical with that in England, and thus ad- 
mirably suited to the administration of that peculiarly 
national and race system of jurisprudence which had 
been already imposed by the fundamental law of the 
province. The Court of Assizes, which had stood from 
the years 1664-5—and which some have thought to 
have been modeled after that of the Dutch Director 
General and council— was now superseded and this 
purer product of the common law substituted in its 
stead. 

The “‘Charter of Libertys,’’ with the other acts 
of the first assembly, was confirmed by the Duke’s 
governor, Dongan; and it remained operative until 
disallowed by the king. (3 Col. Doc. 332, 370.) The 
charter was an assertion of important political 
rights, but it is questionable whether it was other than 
an additional guarantee of legal rights, already amply 
secured by the existing Constitution of the province. 





* List oF Acts PASSED AT THE FIRST ASSEMBLY IN 1683— 
SECRETARY OF STATE’S OFFICE. 


1. Charter of [ipestys. 

2. A continued bill for defraying regular charges of the 
government. 

An act to divide the provinces and dependencys into 
shires and counties. 

4. An act for naturalizing all those of foreign nations at 

resent inhabiting within this province and professing 

hristianity, and for encouragement of others to come and 
settle within the same. 

5. Anact for repealing the former lawes about county 
rates and allowances to the justices of the peace. 

6. An act to settle courts of justice. 

7. An act for the due regulations and proceedings on exe- 
cutions, returns of wills, and confirming the fees usually 
taken by officers. 

8. An act to prevent willful perjury. 

9. An act of settlement (confirming the estates of those 
who have lost their land-patents during the wars or by acci- 
dent). 

10. An act for the defraying of the publique and neces- 
sary charges of each respective city, towne and count 
throughout the province and for maintaining the poor an 
preventing v: onds. 

ll. An act to prevent fraud in conveyancing of lands — re- 
quiring deeds, etc.. to be recorded in the county and ac- 
knowledged when over £50. 

12. An act for rewarding of those who destroy wolves. 

13. An act to prevent damage done by swine. 

14. An act for the allowance to representatives. 

15. An act fora free and voluntary present to the gov- 
ernor (which, in spite of its title, is a tax of one penny on 
the pound). 





This conjecture appears to be sustained by subsequent 
events, for after the rejection of the charter by James 
II, which took place immediately upon his accession 
to the throne, in 1685, no restriction of legal rights or 
remedies was perceptible. 

The statement of the first historian of the Province 
(L Smith’s N. Y., p. 98, afterward repeated by Mr. 
Graham, 2 Graham’s U. 8. 230), that the acts of the 
New York Assemblies held before the reign of William 
and Mary merited little attention, has been denied by 
a judicial utterance. In the case of Humbert v. Trin- 
ity Church (24 Wend. 625), it is said ‘“‘ that the laws of 
“the Colony of New York, enacted in the years 1683, 
**°84 and 85, were generally as well worthy of atten- 
** tion as any which have been passed since, but never 
“ having been printed the public know little or noth- 
**ing about them.”’ This more accurate estimate of 
the importance of the proprietary laws is corroborated 
by the fact that the ‘‘ Charter of Libertys,” though it 
had but a brief existence on the statute book, figured 
as an important element in a decision of the Court of 
Appeals rendered as late as the year 1853. (Van Winkle 
v. Constantine, 10 N. Y. 425. See, also, 15 Johns. 93; 24 
Wend. 625.) 

Throughout the proprietary period of government, 
the ‘‘ Capitulation Articles’’ were faithfully observed, 
and under them the Dutch inhabitants continued to 
enjoy many of their ancient customs concerning in- 
heritances. (Record of Wills in Surrogate’s Court of 
New York county, and at Secretary of State’s office, 
Albany.) 

Judge Daly states that the English forms of pleading 
in courts of justice were not brought into general use 
until the year1704 (Daly's Judicial Organ., p. xliii) ; yet 
there are evidences that the leading principles of 
English jurisprudence had before this become largely 
dominant, irrespective of the mere procedure which 
at this time undoubtedly presented some features 
common to the Dutch administration of justice, and 
many which were purely local and attributable only to 
the Code of laws. 

The ‘*Duke’s Lawes” and the Acts of the As- 
semblies of 1683-84, constituted the positive laws 
of the province until 1691. (See Dongan’s Rep., 1 
Doc. Hist’y N. Y., p. 148.) In those cases where the 
positive laws did not provide an adequate remedy, 
the ‘‘ Duke’s Lawes”’ in conformity to the patents 
of the Lord-proprietor, directed that the decision 
should not be contrary to the known laws of 
England. Thus through the instrumentality of judic- 
ial legislation the common law of England was con- 
stantly in active process of transplantation. 

A second Assembly — the last under the Lord-pro- 
prietor—was held in the year 1685. A list of the 
enactments at the session of 1684 is given below.* 





ACTS OF THE ASSEMBLY HELD IN 1684. 


*1. An act for the conforming of all judgments and pro- 
ceedings in the former courts and taking away the General 
Court of Assizes. 

2. An act to prevent arrests of judgments and supersed- 
ing executions. . 

(From this act it would seem that the English forms of 
special pleadings were becoming prevalent.) 

3. A bill for explaining several clauses in the act for es- 
tablishing courts of justice within the Province (reducing 
the number of judges of the Oyer and Terminer.) ’ 

‘ . A bill to regulate proceedings (being a statute of jeo- 
ails. 
terest). 

5. A bill declaring of what age lands may be passed away 
and guardians chosen. (Persons passing away land to be 21 
years ; guardians, 14 years; making wills, 21 years.) 

6. A bill against common barratry, champerty and main- 
tenance. 

7. A bill concerning the choice of constables. 

8. A bill concerning brewers. 

9. A bill concerning chirurgeons and midwifes. 

10. A bill to prevent deceit and forgery. (Deeds, how to 
be acknowledged). 

— A bill against fugitive servants and the entertainers of 
them 


Plaintiff to sue in the name of the real party in in- 
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The Duke of York succeeded to the Crown in 1685. 
From this date until the War for Independence the 
government of New York was a provincial establish- 
ment, the Constitution of which depended on the re- 
spective commissions issued by the Crown to the gov- 
ernors. (Int. to these papers, 20 Alb. L. J., p. 328; 
Chitty’s Prerog. 30; 1 Blacks. Com. p. 108; Stokes’ 
Col. 14-16; 1 Doug. Sum. 216; 2 Doug. Sum. 251.) The 
“Charter of Libertys’’ was now refused the Royal 
confirmation (3 Col. Doc. 370); the Assembly was 
dissolved and the legislative powers were exclusively 
given to the governor and an advisory council. (3 Col. 
Doc. 369-377). If the prior assemblies had been 
allowed by the Crown it would have been an illegal act 
to deprive the Province of a Legislature composed of 
representatives (1 Stephen’s Com. 103; Chitty’s Pre- 
rog. 82); but the proprietary was restricted by the 
terms of the letters patent only. 

The devolution of the paramount ownership of lands 
and the feudal honors and burthens once associated with 
tenures in this province is an interesting and curious 
branch of jurisprudence. Originally the title to the un- 
settled lands in New Netherland was in the States-Gen- 
eral of Holland, which acquired it jure occupationis 
under the international rules founded on the civil law. 
By the laws of war relating to conquest this paramount 
title passed to the English conqueror, represented by 
the Duke of York, under the patent of 1664, by whose 
direction the estate and private property of the Dutch 
West India Company was formally confiscated to 
“the use and service of the King.’’ (1 Smith’s N. Y., 
35; Vol. I, general entries Sec’y State’s office, Albany, 
p. 125). The precise extent of the West India Com- 
pany’s landed possession is immaterial, for either by 
conquest, expulsion, or confiscation, the dominion of 
the Dutch government, both paramount and feuda- 
tory, was extinguished and vested in the English 
Crown, whence it passed by the patents of 1664 and 
1674 to the Duke of York. 

On the Duke of York’s accession to the throne his 
private estate was merged in the Crown, and he be- 
came seized thereof jure corone. At least he seems no 
longer to have been vested therein in a natural capac- 
ity, but in some manner the Province was annexed to 
the Crown and went with it. (Co. Lib., 15 b, note 4; 
Skin. 603, Plowden, 212.) The franchises, liberties and 
jurisdiction thereof, when they came to be in the 
hands of him that had the Crown and jurisdiction 
royal, were extinguished by the common law. On the 





P. A bill concerning purchasing of lands from the In- 
ians. 

13. A bill concerning marriage. 

14. A bill concerning corn fields and fences. 

15. A bill concerning burials. 

16. A bill concerning assignments of specialties (by in- 
dorsement before one witness.) 

17. A bill concerning orphans. 

18. An act for quieting mens’ estates and the limitation 
of certain actions for avoiding of suits at law. (A statute 
of limitations.) 

19. A bill to prevent the absence of justices of peace from 
their courts. 

20. A bill concerning masters, servants, slaves and labor- 


ers, 
21. A bill concerning arrests. 
22. A bill for executing the judgments of the former 
Court of Assizes and Sessions. 
23. A bill for cording of fire-wood. 
24. A bill for the more speedy and better collecting the 
pt a s fee and voluntary present. (Really a bill enforc- 
ng tax.) 
25. A bill for the settlement of the militia. 
26. An act for the encouragement of trade and navigation 
ay the Province. 
~ . Behe to prevept damages by casting ballast into rivers 
= 
At Dill t for the annual salary of the judges of this Prov- 


"29. “A bill for altering the time of the Court of Sessions in 
the county of Westchester. 

30. A bill cone ome former mortgag 

8l. An act explaining of the coutleund bill for defraying 
the requisite charges of the government. 








abdication of James II, the Province of New York 
pursued the line of devolution prescribed by the act 
of settlement, the Crown possessions and the Crown 
being concomitantia. (Chitty’s Prerog. 205; 1 Doug. 
Sum., 382; Colden’s Land Rep. in 1732, 1 Doc. Hist’y 
N. Y., p. 380.) Whether the State of New York after- 
wards became the lord-paramount of the feuds, and 
whether feudalism is the basis of our present land 
law, notwithstanding the allodial statutes, are subtle 
but undetermined questions requiring an independent 
investigation. 

We may next consider the question —for it is even 
yet of most practical impart — what portions of the 
statutory and judicial laws of England became at once 
operative in the outlying colonies and provinces of the 
English Crown. In this connection, Burge, in the 
introduction to his Commentaries on Colonial and 
Foreign Law, says: ‘“‘It has been considered that the 
distinction between a conquest and a colony or settle- 
ment materially affects the rights of its inhabitants to 
the common and statute law of England, so far as it is 
applicable to their condition.’’ It was to this latter 
distinction, in its various phases, that the preceding 
papers of this series have been mainly addressed. 

The admitted exceptions to the leading propositions 
of the various authors treating of this last branch of 
extraterritorial common law, are so many as to perplex 
the reader and to suggest the inquiry whether there is 
auy well-settled rule on the subject. Burge cautiously 
says: ‘It is the prevailing opinion of colonial lawyers 
that all such statutes of Great Britain as were passed 
at the time the one class of colonies was settled, and 
as to the other class at the time when the proclama- 
tion* was issued, which are not from their provisions 
inapplicable or unsuited to the circumstances and con- 
ditions of the Colony, and not inconsistent with any 
acts of their own Legislature are in force in those col- 
onies.”’ (See, also, Clark’s Col. Law, p. 15; 1 Steph. 
Com., 105, ed. 1874), 

This latter proposition is, however, a paraphrase of 
the uniform text of the English commentaries, that 
in conquered or ceded provinces the law of England is 
introduced by express legislation, while in settled col- 
onies it (i. e., both the statute and the consuetudinary 
or judiciary law of England), obtains at once, in so far 
as it is suited to the new conditions. The accuracy of 
this distinction has been already sufficiently consid- 
ered. (Ante, pp. 8, 9, 126, 127, and 20 vol., pp. 827, 
328.) 

It isareceived opinion that all acts of the British 
Parliament passed after the establishment of provin- 
cial or colonial governments do not extend to the col- 
onies or provinces, unless they are particularly men- 
tioned, or by obvious intention included within the 
purview of such acts. (Clark’s Col., p.16; 1 Blacks. 
Com., 108; Burge’s Com. Int., p. xxxi; 1 Steph. 
Com. 104; 1 Doug. Sum. 213; Chalmer’s Col., Op. 212; 
4 Mod. 225; 2 Peer Wm. 75; 2 L’d. Raym. 1245, 1246; 
2 Salk. 411; Stokes’s Col. 5; 4 Burr. 2500; Pownall’s 
Col. 102; 1 Dallas, 64, 67, 73, 75.) But this proposition 
is not without its exceptions in practice. The judiciary 
of colonies and provinces have often assumed the right 
to extend certain English statutes which were enacted 
long subsequently to the settlement of the Colony or 
to the proclamation establishing the law of England in 
the conquered Province. (Sharswood’s Law Lectures, 
194.) 

The first English historian of New York, by profes- 
sion a lawyer, says: ‘The state of our laws (in 1760), 
opens a door to much controversy. The uncertainty 
with respect to them renders property precarious, and 
greatly exposes usto the arbitrary decision of bad 





* Proclamations concerning the future laws of the con- 
— are in some instances made, and in some measure 
etermine the new laws. 
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judges. The common law of England is generaily 
received together with such statutes as were enacted 
before we had a Legislature of our own. But our 
courts exercise a sovereign authority in determining 
what parts of the common law ought to be extended, 
for it must be admitted that the difference of circum- 
stance necessarily requires us in some cases to reject 
the determination of both. In mary instances they 
have also extended acts of Parliament passed since we 
have had a distinct Legislature, which is adding 
greatly to our confusion.” (1 Smith’s N. Y. [London 
ed.], 1757, p. 243.) Mr. Smith placed the period at 
which the subsequent English statute law ceased to be 
binding in the Province (unless it were within the 
special purview of the particular act), at the estab- 
lishment of the New York Legislature. But from the 
general tenor of his work it is obvious that Mr. 
Smith did not mean the first Legislature in 1683, but 
that first held after the English Revolution, or in 1691. 
Higher evidence of the uncertainty of the state of the 
law in the Province there is none, and this testimony 
is concurrent with that of later authorities. (1 Pitkin, 
108; 1 Story’s Const., §164; 33.N. Y. 119; 8 id. 541; 14 
id. 387; 23 id. 307, 385; 6 id. 502; 9 id. 302; 19 id. 70; 15 
Johns. 110; 6 Peters, 111; Danes’ Abr. VI, 606.) The 
uncertainty on this subject was not, however, peculiar 
to New York. In the other provinces and colonies the 
confusion was equally great. If we take the date of 
the settlement of a colony asthe point at which the 
statutes of England ceased to affect it, unless it was 
included in the act, it will be perceived that on such a 
foundation the law of the older colonies would differ 
widely from that of the new. One hundred and fifty 
years elapsed between the settlements of Georgia 
and Virginia, and that long space was marked by 
most signal changes in the law of England; yet the 
divergence between the law of these colonies at the 
date of the American Revolution was not sufficiently 
wide to enable us to affirm that the prevalent theory is 
the exact key to the true principles concerning the 
introduction of the statute law of England. Judge 
Tucker, as the result of his investigation, states: 
** From all these considerations it will appear that in 
our inquiries how far the common law and statutes of 
England were adopted in the British colonies * * * 
we must again abandon all hope of satisfaction from 
any general theory and resort to their several charters, 
provincial establishments, legislative codes, aud civil 
histories, for information.’”’ (1 Tucker’s Bla. Com., 
p. 893.) This testimony isin accord with Mr. Dane’s 
famous Abridgement — one of the most useful works 
on the American phase of extraterritorial common 
law: “There is no question more difficult to be an- 
swered than this: What British statutes were there 
adopted in the British colonies, now United States? 
* * * In the chartered colonies but few were 
adopted or practiced upon; in the proprietary colonies 
not many; in the Royal colonies usually a great 
many.” Thus it is evident that the particular juris- 
prudence of a given American State depends on a 
variety of accidents to be considered separately and 
apart from the more general features of similarity 
which appear at first glance to embrace them all. Or, as 
Judge Tucker again observes: ‘* Although the colonial 
** Legislatures are understood to have been inhibited 
“from passing any law derogatory from the sove- 
“ reignty of the Crown, or repugnant to the laws and 
“ statutes of England; which seem to have been the 
** only common rule imposed upon them, yet the appli- 
“cation of this rule in the several colonies will be 
‘“*found to have been as various as their respective 
‘* soils, climates, and productions.’”’ (1 Tucker’s Bla. 
Com. 393.) 

The evidence that a particular English statute was 
considered to be in actual force in the American colon- 
ies has been established in some cases as other facts 





are proven. In Respublica v. Mesca et al. (1 Dallas, 73, 
September Sessions, 1783), the court allowed a witness 
to testify to the fact that before the Revolution the 
Statute Edw’d 3, ch. 13, permitting a foreigner in 
criminal cases to have a tales de medietate linguce, was 
in practical force in Pennsylvania. The witness re- 
membered a case tried in 1764, where the foreign ac- 
cused was allowed to have a moiety of foreigners on 
the jury, and upon this evidence the court awarded a 
trial per medietatem lingue. At the present time the 
records of cases tried in the Supreme Court of the 
Province of New York, or other competent proof of 
the fact that a particular act of Parliament was oper- 
ative here, would doubtless establish that such statute 
was ‘‘ part of the law of the Colony on the 19th day of 
April, 1775.” 

In several cases, notably Morris’s Lessees v. Van 
Deren, 1 Dallas, 64, 67, it was urged ‘that no act of 
Parliament made in England previous to the settle- 
ment of the plantation extended here unless directed 
to be so extended either by acts of assembly, adjudi- 
cations of courts, or established usage.’”’ But this was 
in express conflict with the decision of the Privy 
Council—the high court of appeals of the plantations 
—reported in 2 Peer Williams reports, at page 75. In 
this case it was expressly held that also, ‘‘ after a new- 
found country is inhabited by English, acts of par- 
liament, made in England without naming the foreign 
plantations, will not bind them.” Before concluding 
that Mr. Smith’s assertion that the courts of New 
York denied the finality of this last case (1 Smith’s 
N. Y. p. 243, quoted above), it would be necessary 
to ascertain whether the English acts to which he 
refers as passed after the establishment of the New 
York Legislature, were not of a cumulative or declara- 
tory nature. If they were of such a nature, the case 
in 2d Peer Williams is not impeached by those decis- 
ions of the provincial courts of New York, which are 
alluded to by Mr. Smith. 

From the conflicting dicta of writers and the opposed 
decisions of the colonial courts, it is often extremely 
difficult to infer what particular parts of the common 
or statute law of England were in force in the colonies. 
In several colonies the doubts on this subject were set 
at rest by declaratory statutes of the local assemblies. 
(See Carolina Colonial Statutes.) Mr. Dane has taken 
the trouble to collect and enumerate the English acts 
in force at any time in Massachusetts. (VI Dane’s Abr., 
Art. 7, §2.) It would bea work of prodigious labor 
to accomplish this task for New York. Yet in the 
absence of proof it would seem conjectural and unsat- 
isfactory to determine the question. The uncertain- 
ties of this particular subject are undoubtedly due 
to the loose terms of the legislation which im- 
posed the English law on the American colonies and 
provinces. Whether we regard the patents to the pro- 
prietaries, the charters to the various establishments, 
or the judicial decrees of the king in council, as hay- 
ing established the law of England as the basis of the 
colonial law, these enactments are always uncertain. 
Not all the laws of England were thus established, but 
such as were suited to colonial conditions. It was the 
province of the colonial judicatories to determine, in 
the first instance, the meaning of the colonial Constitu- 
tions, or what English laws were thereby set in force. 
It is not a verbal distinction to notice that the extrater- 
ritorial force of the particular English statute was not 
due to the adjudication of the colonial courts alone, 
but to the colonial Constitutions, by virtue of which it 
became colonial law. In other words, in this respect 
the function of the colonial judicatories was interpre- 
tation, not legislation; they determined the meaning 
of the colonial charters in a restrictive, not in an ex- 
tensive sense. 

It would seem that the burden ought now to be 
on the litigant asserting that a particular English stat- 
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ute, or rule of Jaw—the ratio decidendi of the common- 
law tribunals— was not in force in the province, for 
the judicial presumption should accord with the whole 
spirit of colonial legislation. (See Patterson v. Winn 
et al., 5 Peters, 241.) 

Attention has been called to the various meanings 
of the term ‘‘common law.” In the case of Levy’s Lessee 
y. McCartee (6 Peters, 111), the common law is contra- 
distinguished from thestatute law of England, and the 
New York State Constitution of 1777 (§ 35) sharply de- 
fines the two, but the present Constitution (§ 17, Art. 
1) has adopted the more modern meaning of the term 
common law, or that inclusive of both the statute and 
judiciary law of England — the leges scripte and non- 
scripte. 

In the colonial period then, the statutes of the parlia- 
ment of England suited to the province, the preroga- 
tive ordinances of the crown and the acts of the 
assembly, comprised the statute law of New York. 


—_o——_—_— 


JURISDICTION OF FEDERAL COURTS AS TO 
ACTS DONE BY FEDERAL OFFICERS. 


SUPREME COURT OF THE UNITED STATES—OCTOBER 
TERM, 1879. 


Tue STATE OF TENESSEE vy. DAvVIs. 


1. Section 643 of the Revised Statutes of the United States, 
which declares that “when any civil suit or criminal pros- 
ecution is commenced in any court of a State against any 
officer appointed under,or acting by, authority of any rey- 
enue law of the United States now or hereafter enacted 
or against any person acting under or by authority of 
any such officer, on account of any act done under color 
of his office or of any such law, or on account of any 
right, title, or authority claimed by such officeror other 
person under any such law, * * * the said suit or 
prosecution may, at any time before the trial or final 
hearing thereof, be removed for trial into the Circuit 
Court next to be holden in the district where the 
same is pending, upon the petition of such defendant 
to said Circuit Court,” etc., is not in conflict with the 
Federal Constitution. 

2. D. was indicted for murder in a State court of Tennessee. 
In his petition, duly verified, for removal of the prose- 
cution to the Federal court, he stated, that although 
indicted for murder, no murder was committed ; that 
the killing was done in the petitioner’s own necessary 
self-defense, to save his own life; that atthe time when 
the alleged act for which he was indicted was commit- 
ted, he was, and still is, an officer of the United States, 
to wit, a deputy collector of internal revenue ; that the 
act for which he was indicted was performed in hisown 
necessary self-defense while engaged in the discharge 
of his duties as deputy collector,and while acting by and 
under the authority of the internal revenue laws of the 
United States ; that what he did was done underand by 
right of his said office ; that it was his duty to seize il- 
licit distilleries and the apparatus that is used for the 
illicit and unlawful distillation of spirits; and that 
while so attempting to enforce the revenue laws of the 
United States, as deputy collector as aforesaid, he was 
assaulted and fired upon by a number of armed men, 
and that in defense of his life he returned the fire, which 
is the killing mentioned in the indictment. Held, 
that the petition was in conformity with the statute, 
and upon being filed, the prosecution was removed to 
the Circuit Court of the United States for that district. 

3. If a case, whether civil or criminal, be one to which the 
judicial power of the United States extends, its re- 
moval to the Federal court is no invasion of State 
domain. Onthe contrary, a denial of the right of the 
general government to remove them, to take charge of 
and try any case arising under the Constitution and 
laws of the United States, is a denial of the conceded 
sovereignty of that government over a subject expressly 
committed to it. It is a denial of a doctrine necessary 
for the preservation of the acknowledged powers of the 
government. The power to remove is as ample in crim- 
inal as in civi! cases. 





N acertificate of division in opinion between the 

judges of the Circuit Court of the United States 

for the Middle District of Tennessee, The opinion 
states the case. 


Strone, J. The defendant in this case was indicted 
for murder in the Circuit Court for Grundy County in 
the State of Tennessee, and on the 29th day of August, 
1878, before the trial of the indictment, he presented 
his petition to the Circuit Court of the United States 
for the proper district, praying for a removal of the 
case into that court, and praying for a certiorari, ete. 
The record having been returned, in compliance with 
the writ, a motion was made to remand the case to the 
State court, and on the hearing of the motion the 
judges were divided in opinion upon the following 
questions: 

First. Whether an indictment of a revenue officer 
(of the United States) for murder found in a State 
court, under the facts alleged in the petition for 
removal in this case, is removable to the Circuit Court 
of the United States, under section 643 of the Revised 
Statutes. 

Second. Whether, if removable from the State 
court, there is any mode and manner of procedure in 
the trial prescribed by the act of Congress. 

And third. Whether, if not, a trial of the guilt or 
innocence of the defendaut can be had in the United 
States Circuit Court. 

This difference of opinion has been certified to us, 
together with a transcript of the record and proceed- 
ings in the cause. 

The first of the questions certified is one of great 
importance, bringing as it does into consideration the 
relation of the general government to the government 
of the States, and bringing also into view not merely 
the construction of an act of Congress, but its consti- 
tutionality. That in this case the defendant’s petition 
for removal of the cause was in the form prescribed by 
the act of Congress admits of no doubt. It represented 
that he had been indicted for murder in the Circuit 
Court of Grundy county, and that the indictment 
and criminal prosecution were still pending. It repre- 
sented further that no murder was committed, but 
that, on the other hand, the killing was committed in 
the petitioner’s own necessary self-defense, to save his 
own life; that at the time when the alleged act for 
which he was indicted was committed, he was, and 
still is, an officer of the United States, to wit, a deputy 
collector of internal revenue, and that the act for 
which he was indicted was performed in his own ne- 
cessary self-defense while engaged in the discharge of 
his duties as deputy collector; that he was acting by 
and under the authority of the internal revenue laws 
of the United States; that what he did was done un- 
der and by right of his office, to wit, as deputy col- 
lector of internal revenue; that it was his duty to seize 
illicit distilleries and the apparatus that is used forthe 
illicit and unlawful distillation of spirits; and that 
while so attempting to enforce the revenue laws of the 
United States, as deputy collector as aforesaid, he was 
assaulted and fired upon by a number of armed men, 
and that in defense of his life he returned the fire. 
The petition was verified by oath, and the certificate 
required by the act of Congress to be given by the 
petitioner’s legal counsel was appended thereto. There 
is, therefore, no room for reasonable doubt that a case 
was made for the removal of the indictment into the 
Circuit Court of the United States, if section 643 of 
the Revised Statutes embraces criminal prosecutions 
in a State court, and makes them removable, and if 
that act of Congress was not unauthorized by the 
Constitution. The language of the statute (so far as it 


is necessary at present to refer to it) is as follows: 
‘*When any civil suit or criminal prosecution is com- 
menced in any court of a State against any officer 
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appointed under, or acting by authority of, any rev- 
enue law of the United States, now or hereafter 
enacted, or against any person acting by or under 
authority of any such officer, on account of any act 
done under color of his office or of any such law, or on 
account of any right, title, or authority claimed by 
such officer or other person under any such law,” the 
case may be removed into the Federal court. Now, 
certainly the petition for the removal represented that 
the act for which the defendant was indicted was done 
not merely under color of his office as a revenue col- 
lector, or under color of the revenue laws; not merely 
while he was engaged in performing his duties asa 
revenue officer, but that it was done under and by 
right of his office, and while he was resisted by an 
armed force in his attempts to discharg his official 
duty. This is more than a claim of right and author- 
ity under the law of the United States for the act for 
which he has been indicted. It is a positive assertion 
of the existence of such authority. But the act of 
Congress authorizes the removal of any cause, when 
the acts of the defendant complained of were done, or 
claimed to have been done, in the discharge of his 
duty as a Federal officer. It makes such a claim a 
basis for the assumption of Federal jurisdiction of the 
case, and for retaining it, at least until the claim 
proves unfounded. 

That the act of Congress does provide for the re- 
moval of criminal prosecutions for offenses against the 
State laws, wher there arises in them the claim of the 
Federal right or authority, is too plain to admit of 
denial. Such is its positive language, and it is not to 
be argued away by presenting the supposed incongru- 
ity of administering State criminal laws by other 
courts than those established by the State. It has been 
strenuously urged that murder within a State is not 
made a crime by any act of Congress, and that it is an 
offense against the peace and dignity of the State 
alone. Hence it is inferred that its trial and punish- 
ment can be conducted only in State tribunals. And 
it is argued, that the act of Congress cannot mean 
what it says, but that it must intend only such prose- 
cutions in State courts as are for offenses against the 
United States —offenses against the revenue laws. 
But there can be no criminal prosecution initiated in 
any State court for that which is merely an offense 
against the general government. If, therefore, the 
statute is to be allowed any meaning, when it speaks 
of criminal prosecutions in State courts, it must in- 
tend those that are instituted for alleged violations of 
State laws, in which defenses are set up or claimed 
under United States laws or authority. 

We come then to the inquiry most discussed during 
the argument, whether section 643 is a constitutional 
exercise of the power vested in Congress. Has the 
Constitution conferred upon Congress the power to 
authorize the removal, from a State court to a Federal 
court, of an indictment against a revenue officer for an 
alleged crime against the State, and to order its re- 
moval before trial, when it appears that a Federal 
question or a claim to a Federal right is raised in the 
case, and must be decided therein? A more important 
question cau hardly be imagined. Upon its answer 
may depend the possibility of the general government’s 
preserving its own existence. As was said in Martin 
v. Hunter, 1 Wheat. 363, ‘“‘the general government 
must cease to exist whenever it loses the power of 
protecting itself in the exercise of its constitutional 
powers.”’ It can act only through its officers and 


agents, and they must act within the States. If when 
thus acting, and within the scope of their authority, 
those officers can be arrested and brought to trialina 
State court, for an alleged offense against the law of 
the State, yet warranted by the Federal authority 
they possess, and if the general government is power- 
less to interfere at once for their protection —if their 





protection must be left to the action of the State 
court — the operations of the general government may 
at any time be arrested at the will of one of its mem- 
bers. The legislation of a State may be unfriendly, 
It may affix penalties to acts done under the immediate 
direction of the National government, and in obedience 
to its laws. It may affix penalties to acts done under 
the immediate direction of the National government, 
and in obedience to its laws. It may deny the author- 
ity conferred by those laws. The State court may ad- 
minister not only the laws of the State, but equally 
Federal law, in such a manner as to paralyze the oper- 
ations of the government. And even if, after trial and 
final judgment in the State court, the case can be 
brought into the United States court for review, the 
officer is withdrawn from the discharge of his duty 
during the pendency of the prosecution, and the exer- 
cise of acknowledged Federal power arrested. 

We do not think such an element of weakness is to 
be found in the Constitution. The United States is a 
government with authority extending over the whole 
territory of the Union, acting upon the States and 
upon the people of the States. While it is limited in 
the number of its powers, so far as its sovereignty ex- 
tends it is supreme. No State government can exclude 
it from the exercise of any authority conferred upon 
it by the Constitution, obstruct its authorized officers 
against its will, or withhold from it, for a moment, 
the cognizance of any subject which that instrument 
has committed to it. 

By the last clause of the 8th section of the 1st article 
of the Constitution, Congress is invested with power to” 
make all laws necessary and proper for carrying into 
execution not only all the powers previously specified, 
but also all others powers vested by the Constitution in 
the government of the United States, or in any depart- 
ment or officer thereof. Among these is the judicial 
power of the government. That is declared by the 
2d section of the 3d article to “extend to all cases in 
law and equity arising under the Constitution, the 
laws of the United States, and treaties made, or which 
shall be made under their authority,”’ etc. This pro- 
vision embraces alike civil and criminal cases arising 
under the Constitution and laws. Cohens v. Virginia, 
6 Wheat. 399. Both are equally within the domain of 
the judicial powers of the United States, and there is 
nothing in the grant to justify an assertion that what- 
ever power may be exerted over a civil case may not 
be exerted as fully overa criminal one. And a case 
arising under the Constitution and laws of the United 
States may as well arise in a criminal prosecution as 
in acivilsuit. What constitutes a case thus arising 
was early defined in the case cited from 6 Wheaton. 
It is not merely one where a party comes into 
court to demand something conferred upon him by 
the Constitution or by a law or treaty. A case con- 
sists of the right of one party as well as the other, and 
may truly be said to arise under the Constitution ora 
law or a treaty of the United States whenever its cor- 
rect decision depends upon the construction of either. 
Cases arising under the laws of the United States are 
such asgrow out of the legislation of Congress, whether 
they constitute the right or privilege, or claim or pro- 
tection, or defense of the party, in whole or in part, by 
whom they are asserted. Story on the Constitution, 
§ 1647; 6 Wheat. 379. It was said in Osborn v. U.S. 
Bank, 9 Wheat. 823, ‘‘when a question to which the 
judicial power of the Union is extended by the Con- 
stitution forms an ingredient of the original cause, it 
is in the power of Congress to give the Circuit Courts 
jurisdiction of that cause, although other questions of 
fact or of law may be involved in it.’’ And a case 
arises under the laws of the United States, when it 
arises out of the implication of the law. Chief Justice 
Marshal said, in the case last cited: “It is not unusual 
for a legislative act to involve consequences which are 
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not expressed. An officer, for example, is ordered to 
arrest an individual. It is not necessary, nor is it 
usual, to say that he shall not be punished for obeying 
this order. His security is implied in the order itself. 
It is no unusual thing for an act of Congress to imply 
without expressing, this very exemption from State 
control.” * * * ‘*The collectors of the revenue, 
the carriers of the mail, the mint establishment, and 
all those institutions which are public in their nature, 
are examples in point. It has never been doubted 
that all who are employed in them are protected while 
in the line of their duty; and yet this protection is 
not expressed in any act of Congress. It is incidental 
to, and is implied in, the several acts by which those 
institutions are created; and is secured tothe individ- 
uals employed in them by the judicial power alone; 
that is, the judicial power is the instrument employed 
by the government in administering this security.” 
The constitutional right of Congress to authorize the 
removal before trial of civil cases arising under the 
laws of the United States has long since passed beyond 
doubt. It was exercised almost contemporaneously 
with the adoption of the Constitution, and the power 
has been in constant use ever since. The judiciary 
act of September 24, 1789, was passed by the first Con- 
gress, many members of which had assisted in framing 
the Constitution, and though some doubts were soon 
after suggested whether cases could be removed from 
State courts before trial, those doubts soon disap- 
peared. Whether removal from a State to a Federal 
court is an exercise of appellate jurisdiction, as laid 
down in. Story’s Commentaries on the Constitution, 
§ 1745, or an indirect mode of exercising original juris- 
diction, as intimated in Railway Company v. Whitton, 
13 Wall. 287, we need not now inquire. Beit one or 
the other, it was ruled in the case last cited to be con- 
stitutional. But if there is power in Congress to 
direct a removal before trial of a civil case arising 
under the Constitution or Jaws of the United States, 
and direct its removal because such a case has arisen, 
it is impossible to see why the same power may not 
order the removal of a criminal] prosecution, when a 
similar case has arisen init. The judicial power is de- 
clared to extend to all cases of the character described, 
making no distinction between civil and criminal, and 
the reasons for conferring upon the courts of the Na- 
tional government superior jurisdiction over cases 
involving authority and rights under the laws of the 
United States, are equally applicable to both. As we 
have already said, such a jurisdiction is necessary for 
the preservation of the acknowledged powers of the 
government. It is essential also to a uniform and 
consistent administration of National laws. It is re- 
quired for the preservation of that supremacy which 
the Constitution gives to the general government by 
declaring that the Constitution and laws of the United 
States made in pursuance thereof, and the treaties 
made, or which shall be made under the authority of 
the United States, shall be the supreme laws of the 
land, and the judges in every State shall be bound 
thereby, any thing in the Constitution or laws of any 
State to the contrary notwithstanding.”’ The founders 
of the Constitution could never have intended to leave 
to the possibly varying decisions of the State courts 
what the laws of the government it established are, 
what rights they confer, and what protection shall be 
extended to those who execute them. If they did, 
where is the supremacy over those questions vested in 
the government by the Constitution? If, whenever 
and wherever a case arises under the Constitution and 
laws or treaties of the United States the National gov- 
ernment cannot take control of it, whether it be civil 
or criminal, in any stage of its progress, its judicial 
power is, at least, temporarily silenced, instead of 
being at all times supreme. In criminal as well as in 


civil proceedings in State courts, cases under the Con- 





stitution and laws of the United States might have 
been expected to arise, as in fact they do. Indeed, the 
powers of the General government and the lawfulness 
of authority exercised or claimed under it are quite 
as frequently in question in criminal cases in State 
courts as they are in civil cases, in proportion to their 
number. 

The argument so much pressed upon us that it is an 
invasion of the sovereignty of a State to withdraw 
from its courts into the courts of the general govern- 
ment the trial of prosecutions for aileged offenses 
against the criminal laws of a State, even though the 
defense presents a case arising out of an act of Con- 
gress, ignores entirely the dual character of our goy- 
ernment. It assumes that the States are completely 
and in all respects sovereign. But when the National 
government was formed, some of the attributes of 
State sovereignty were partially, and others wholly, 
surrendered and vested in the United States. Over 
the subjects thus surrendered the sovereignty of the 
States ceased to extend. Before the adoption of the 
Constitution each State had complete and exclusive 
authority to administer by its courts all the law, civil 
and criminal, which existed within its borders. Its 
judicial power extended over every legal question that 
could arise. But when the Constitution was adopted, 
a portion of that judicial power became vested in the 
new government created, and so far as thus vested it 
was withdrawn from the sovereignty of the State. 
Now the execution and enforcement of the laws of the 
United States and the judicial determination of ques- 
tions arising under them are confided to another sove- 
reign, and to that extent the sovereignty of the State 
is restricted. The removal of cases arising under those 
laws, from State into Federal courts, is, therefore, no 
invasion of State domain. On the contrary, a denial 
of the right of the general government to remove 
them, to take charge of and try any case arising under 
the Constitution or laws of the United States, is a 
denial of the conceded sovereignty of that govern- 
ment over a subject expressly committed to it. 

It is true the act of 1789 authorized the removal of 
civil cases only. It did not attempt to confer upon 
the Federal courts all the judicial power vested in the 
government. Additional grants have from time to 
time been made. Congress has authorized more and 
more fully, as occasion has required, the removal of 
civil cases from State courts into the Circuit Courts of 
the United States, and the constitutionality of such 
authorization has met with general acquiescence. It 
has been sustained by the decisions of this court. 

Nor has the removal of civil cases alone been author- 
ized. On the 4th of February, 1815, an act was passed 
(3 Stat. at Large, 198) providing that if any suit or 
prosecution should be commenced in any State court 
against any collector, naval officer, surveyor, inspector, 
or any other officer, civil or military, or any other per- 
son aiding or assisting, agreeably to the provisions of 
the act, or under color thereof, for any act done or 
omitted to be done as an officer of the customs, or for 
any thing done by virtue of the act or under color 
thereof, it might be removed before trial into the Cir- 
cuit Court of the United States, provided the act 
should not apply to any offense involving corporeal 
punishment. This act expressly applied to a criminal 
action or prosecution. It was intended to be of short 
duration, but it was extended by the act of March 3 
1815 (3 Stat., p. 233, § 6) and re-enacted in 1817 for a 
period of four years. 

So, in 1833, by the act of March 2 (4 Stats., ch. 57, §3), 
it was enacted that in any case where suit or prosecu~ 
tion should be commenced in a State court of any State 
against any officer of the United States, or other per- 
son, for or on account of any act done under the reve- 
nue laws of the United States, or under color thereof, 
or for or on account of any right, authority or title set 
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up or claimed by such officer, or other person, under 
any such law of the United States, the suit or prosecu- 
tion might be removed, before trial, into the Federal 
Circuit Court of the proper district. The history of 
this act is well known. It was passed in consequence 
of an attempt by one of the States of the Union to 
make pena the collection by United States officers 
within the State of duties under the tariff laws. It 
was recommended by President Jackson in a special 
message, and passed in the senate by a vote of 32 to 1, 
and in the house by a majority of ninety-two. It 
undoubtedly embraced both civil and criminal cases. 
It was understood and intended when it was passed. 
The chairman of the judiciary committee, which in- 
troduced the bill, said: 

“Tt gives the right to remove at any time before 
trial, but not after judgment has been given, and thus 
affects in no way the dignity of the State tribunals. 
Whether in criminal or civil cases, it gives this right of 
removal. Has Congress power in criminal cases? He 
would answer the question in the affirmative. Con- 
gress had the power to give the right in criminal as 
well as in civil cases, because the second section of the 
third article of the Constitution speaks of all cases in 
law and equity, and these comprehensive terms cover 
all. * * * It was more necessary that this jurisdic- 
tion should be extended over criminal than over civil 
cases. If it were not admitted that the Federal judi- 
ciary had jurisdiction of criminal cases, then was nul- 
lification ratified and sealed forever, for a State would 
have nothing more to do than to declare an act a felony 
or misdemeonor to nullify all the laws of the Union.” 

The provisions of the act of July 13, 1866 (14 Stats. 
171, § 67), relative to the removal of suits or prosecu- 
tions in State courts against internal revenue officers, 
provisions re-enacted in section 643 of the Revised 
Statutes, are almost identical with those of the act of 
1833, the only noticeable difference being, that in the 
latter act the adjective ‘ criminal’’ is inserted before 
the word “ prosecution.’’ This made nochange in the 
meaning. The well-understood legal signification of 
the word “ prosecution ’’ is acriminal proceeding at 
the suit of the government. Thus it appears that all 
along our history the legislative understanding of the 
Constitution has been that it authorized the removal 
from State courts to the Circuit Courts of the United 
States alike civil and criminal cases, arising under the 
laws, the Constitution or treaties. 

The subject has more than once been before this 
court, and it has been fully considered. In Martin v. 
Hunter, 1 Wheat. 335, it was admitted in argument 
by Messrs. Tucker and Dexter that there might be a 
removal before judgment, though it was contended 
there could not be after; but the contention was over- 
ruled, and it was declared that Congress might author- 
ize a removal either before or after judgment; that 
the time, the process, and the manner must be subject 
to its absolute legislative control. In that case, also, 
it was said that the remedy of the removal of suits 
would be utterly inadequate to the purposes of the 
Constitution, if it could act only upon the parties, and 
not upon the State courts. Judge Story, who delivered 
the opinion, adding, ‘In respect to criminal prosecu- 
tions, the difficulty seems admitted to be insur- 
mountable, and, in respect to civil suits, there would, 
in many cases, be rights without corresponding reme- 
dies.” * * * “In respect to criminal prosecutions 
there would at once be an end of all control, and the 
State decisions would be paramount to the Constitu- 
tion.”” The expression that the difficulty in the way 
of the removal of criminal prosecutions seems admit- 
ted to be insurmountable has been laid hold of here, 
in argument, as a declaration of the court that crimi- 
nal prosecutions cannot be removed. It is a very 
short-sighted and unwarranted inference. What the 
court said was that the remedy in such cases seems to 





be insurmountable, if it could not uct upon State courts 
as well as parties, and it was ruled that it does thus 
act. The expression must be read in its connection 
In Martin v. Hunter the removal was by writ of error 
after final judgment in the State court. which certainly 
seems more an invasion of State jurisdiction than a 
removal before trial. The case was followed by Cohens 
v. Virginia, 6 Wheat. 264, a criminal case, in which the 
defendant set up against a criminal prosecution an au- 
thority under an act of Congress. There it was de- 
cided that cases might be removed in which a State 
wasaparty. This also was a writ of error after a final 
judgment; but it, as well as the former case, recognized 
the right of Congress to authorize removals either be- 
fore or after trial, and neither case made any distinc- 
tion between civil and criminal proceedings. 

In Mayor v. Cooper, 6 Wall. 247, the validity of the 
removal acts of 1863, March 3d, section 5 of chapter 81 
(12 Stats. 756), and its amendment of May 11, 1866 (14 
Stats. 1866), which embraced not only civil cases, but 
criminal prosecutions, and authorized their removal 
before trial, came under consideration, and it was sus- 
tained. This court then said: (The constitutional 
power is given in general terms.) ‘‘ No limitation is 
imposed. The broadest language is used. All cases so 
arising are embraced. How jurisdiction shall be ac- 
quired by the inferior court ” (of the United States), 
“whether it shall be original or appellate, or original 
in partand appellate in part,and the manner of pro- 
cedure in its exercise after it has been acquired is not 
prescribed. The Constitution is silent upon these sub- 
jects. They are remitted without check or limitation 
tu the wisdom of the Legislature.” ‘* Jurisdiction 
original, or appellate, alike comprehensive in either 
ease, may be given. The constitutional boundary line 
of both is the same. Every variety and form of ap- 
pellate jurisdiction within the sphere of the power, 
extending as well to the courts of the States as to 
those of the Nation, is permitted. There is no dis- 
tinction in this respect between civil and criminal 
cases. Both are within its scope. Nor is it any objec- 
tion that questions are involved which are not at all 
of a Federal character. If one of the latter exist, if 
there be a single such ingredient in the mass, it is 
sufficient.’’ The court added, ‘“* We entertain no doubt 
of the constitutionality of the jurisdiction given by 
the act under which this case has arisen.’’ See, also, 
Com. v. Ashmun, 3 Grant’s Cases, 436; id. 416-418; State 
v. Hoskins, 77 N. C. 530, decided in 1877, where the 
constitutionality of section 643 of the Revised Statutes 
was affirmed after a full and instructive discussion. 

It ought, therefore, to be considered as settled that 
the constitutional powers of Congress to authorize the 
removal of criminal cases for alleged offenses against 
State laws from State courts to the Circuit Courts of 
the United States, when there arises a Federal ques- 
tion in them, is as ample as its power to authorize the 
removal of a civil case. Many of the cases referred to 
and others set out with great force the indispensability 
of such a power to the enforcement of Federal law. 

It follows that the first question certified to us from 
the Circuit Court of Tennessee must be answered in 
the affirmative. 

The second question is, ‘‘ Whether, if the case be 
removable from the State court, there is any mode and 
manner of procedure in the trial prescribed by the act 
of Congress.” 

Whether there is or not, it is totally immaterial to 
the inquiry whether the case is removabie; and this 
question can hardly have arisen on the motion to re- 
mand the case. The imaginary difficulties and incon- 
gruities supposed to be in the way of trying in the 
Circuit Court an indictment for an alleged offense 
against the peace and dignity of a State, if they were 
real, would be for the consideration of Congress. But 
they are unreal. While it is true there is neither in 
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section 643, nor in the act of which it is a re-enactment, 
any mode of procedure in the trial of a removed case 
prescribed, except that it is ordered the cause when 
removed shall proceed as a cause originally commenced 
in that court, yet the mode of trial is sufficiently obvi- 
ous. The Circuit Courts of the United States have all 
the appliances which are needed for the trial of any 
criminal case. They adopt and apply the laws of the 
State in civil cases, and there is no more difficulty in 
administering the State’s criminal law. They are not 
foreign courts. The Constitution has made them 
courts within the States to administer the laws of the 
States in certain cases, and so long as they keep within 
the jurisdiction assigned to them, their general powers 
are adequate to the trial of any case. The supposed 
anomaly of prosecuting offenders against the peace 
and dignity of a State in tribunals of the general gov- 
ernment grows entirely out of the division of powers 
between that government and the government of a 
State; that is, a division of sovereignty over certain 
matters. When this is understood (and it is time it, 
should be) it will not appear strange that even in cases 
of criminal prosecutions for alleged offenses against a 
State, in which arises a defense under United States 
law, the general government should take cognizance of 
the case and try it in its own courts, according to its 
own forms of proceeding. 

The third question certified has been sufficiently an- 
swered in what we have said respecting the second. It 
must be answered in the affirmative. 

Question first, answered in the affirmative. 

Question second, answered as in the opinion. 

Question third, answered in the affirmative. 

—-— - > ———_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

MUNICIPAL CORPORATION — NOT LIABLE FOR DAM- 
AGES BY SPILES IN FRONT OF PIER OWNED BY IT IN 
NAVIGABLE RIVER— NEGLIGENCE. — The city of New 
York leased the right to collect wharfage for the use 
of apier upon the Hudson river, belonging to it, to 
one D., for five years, D. agreeing to keep the pier in 
good repair. D. assigned this right to the P. Steam- 
ship Co., which drove some spiles in front of such pier 
to protect it and vessels coming to the pier, which 
spiles were fastened to the pier by bolts and chains. 
Two of these spiles (in what manner it did not appear, 
fell away and became wholly submerged in the water, 
except at low tide. The upper ends extended out into 
the river about fifteen or twenty feet, the lower ends 
remaining fast in the earth. During the term of the 
lease to D., plaintiff's tug, while passing along the 
Hudson river, at a speed of seven or eight miles an 
hour, came in contact with these submerged projecting 
spiles and was disabled. Plaintiff, at the time, was not 
attempting to use the pier. After such accident the 
outer ends of the spiles were seen to obtrude from the 
water about two feet, but it did not appear that prior 
thereto any person had seen them protrude from the 
water or that the officials of the city of New York had 
any notice that they had fallen away or that that they 
inany way obstructed navigation of the river. Held, 
that the city was not liable for the injury to the tug. 
The spiles were not in any street of the city and hence 
the liability of the city could not be based upon the 
duty which it owed to keep its streets in a safe condi- 
tion for use by the public. Plaintiff was not attempt- 
ing to use the pier and hence could not base his claim 
against the city as owner on the ground that he had 
the right to assume that access to the pier was safe, at 
least from any obstruction caused by the pier itself. 
The Hudson river is a highway for the passage of ves- 
sels but it is not a highway of the city of New York, 
and the city is under no duty to remove obstructions 
therefrom or to keep it safe for navigation. Even if 





the city owed the duty of some care as to the spiles, 
that duty could not arise until it had some notice that 
the obstruction existed, and here there was no notice. 
Even if the spiles, after being driven, became part of 
the pier, so that they, with the pier, belonged to the 
city, it could not be liable for damages caused by them, 
without fault on its part being shown. Judgment 
affirmed. Seaman, appellant, v. Mayor, etc., of New 
York. Opinion by Earl, J. 

[Decided Feb. 24, 1880.] 


REFERENCE — FEES OF REFEREES ON SALES OF REAL 
ESTATE IN NEw YorK city. — By Laws 1869, chapter 
569, the authority to make sales of real estate in the 
city of New York, under a judgment or decree, is con- 
fined to the sheriff exclusively. The fees on a sale are 
limited to $30, where the sale is not adjourned, but one 
deed is required to be given and there are no surplus 
moneys. In case of adjournment, where the land is 
in several parcels, sold to different purchasers, and 
where there are surplus moneys, additional fees are 
given, at arate specified. By Laws 1874, chapter 192, 
the first named act is amended by authorizing a sale of 
such real estate by the sheriff or by a referee appointed 
for that purpose. An amendment to section 309 of the 
Code of Procedure, passed in 1876, provides as follows, 
in reference to sales under foreclosure: ‘Nor sballa 
greater sum than fifty dollars be charged or allowed to 
any sheriff, referee, or other officer for his fees, per- 
centage or services for any sale,”’ ete. Held, that the 
amendment to the Code did not repeal the act of 1874; 
that the fees in sales made by referees appointed under 
the authority of that act were regulated by the act of 
1869, and that the amendment to the Code so far modi- 
fied the provision as to such fees that they could not, 
in the aggregate, exceed $50. Order reversed. Schem- 
erhorn et al., appellants, v. Prouty. Opinion by An- 
drews, J. 

[Decided March 9, 1880.] 

TAXATION—OF FOREIGN CORPORATIONS—CAN BE 
MADE ONLY WHERE PRINCIPAL OFFICE Is. — Under the 
statutes of this State relating to the taxation of cor- 
porations, a foreign corporation doing business here 
aud having a principal office or place for the transac- 
tion of its financial concerns, is to be assessed in the 
town or ward where such office is located, and as the 
assessment, when made, is to be on all sums invested 
in its business (Laws 1855, chap. 37) the assessment at 
such place must necessarily be exclusive and embrace 
all its personal estate liable to taxation in this State. 
Accordingly, where a Massachusetts corporation, doing 
business in this State, and engaged in the production 
of boots and shoes by the labor of convicts in the State 
prison at Sing Sing, and using there tools and machin- 
ery belonging to it, had a principal office or place for 
transacting its financial business in the city of New 
York and not elsewhere in this State, held, that an 
assessment upon the tools and machinery could not be 
made in the town in which Sing Sing prison is situated. 
Such assessment could only be made in New York city. 
Order affirmed. People ex rel. Bay State Shoe and 
Leather Co. v. McLean et al., appellants. Opinion by 
Andrews, J, 

(Decided Feb. 24, 1880.] 
Se Cen 
UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1879. ° 
CRIMINAL LAW — costs.— Costs in criminal pro- 
ceedings are a creature of statute, and a court has no 
power to award them unless some statute has conferred 
it. By the common law, the public pays no costs. In 
England, the king does not, and the State stands in the 
place of the king, And where a statute of a State 
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provides for the payment of costs by the State in 
criminal cases where the defendant is acquitted, man- 
damus will not lie to the State officers to enforce it, 
when the prerequisites imposed by the statute have 
not been complied with. Judgment of United States 
Circuit Court, M. D. Tennessee, affirmed. United 
States ex rel. Phillips et al. v. Gaines, Comptroller of 
Tennessee. Opinion by Strong, J. 


FRAUDULENT CONVEYANCE — WHEN VOLUNTARY 
SETTLEMENT ON WIFE NOT— RESERVED POWER IN 
GRANTOR TO REVOKE. —C., who had married in 1870, 
in October, 1872, conveyed directly to his wife, by deed- 
poll, in consideration of the love and affection he bore 
her, to hold as her separate estate, free from his con- 
trol, use and benefit, a small parcel of land in Louis- 
ville, Kentucky, and by the same instrument, upon the 
like consideration, and to be held for the same sepa- 
rate use of his wife, he assigned to her five policies of 
insurance on his life, amounting in the aggregate to 
$50,000. The deed contained a clause reserving to him- 
self the power to revoke the grant and assignment, in 
whole or in part, and to transfer the property to any 
uses he might appoint, and to such person as he mnight 
designate, and to cause such uses to spring or shift as 
he might declare. In April, 1873, by another deed-poll, 
he conveyed to his wife, upon like consideration, to 
hold as her separate estate, free from his control, use, 
or benefit, two other parcels of land; one consisting 
of alot in Louisville and the other his country place 
in the county of Jefferson, in that State, comprising 
thirty-eight acres. The instrument contained a reser- 
vation of a power of revocation and appointment to 
other uses similar to that of the first deed. These 
deeds were properly acknowledged and recorded in 
the counties where the real property was situated. At 
the time of their execution, the grantor was not in any 
business, and did not intend engaging in any, was 
worth about $250,000, and owed only a few inconsidera- 
ble debts, which were soon afterward paid. The deeds 
were made at the urgent solicitation of his wife, who 
perceived that his habits were those of an indiscreet 
young man, somewhat inclined to dissipation, and she 
was naturally desirous of providing against a possible 
waste of his property. There was no actual fraudu- 
lent intent shown on the part of C. In 1875, grantor, 
in consequence of the shrinkage of property, of bad 
management and of becoming surety for others, be- 
came hopelessly insolvent and was adjudged a bank- 
rupt upon his own petition. In an action to set aside 
the conveyances to the wife as fraudulent, held, that 
the conveyance was to be deemed a voluntary settle- 
ment and as not made with any fraudulent intent, and 
that it was valid against subsequent creditors. Sexton 
v. Wheaton, 8 Wheat. 229; Lloyd v. Fulton, 91 U. 8. 
485. The powers of revocation and appointment to 
other uses reserved to the husband in the deeds in 
question did not impair their validity or their efficiency 
in transferring the estate to the wife, to be held by her 
until such revocation or appointment be made. Indeed, 
such reservations are usual in family settlements, and 
are intended “‘to meet the ever-varying interests of 
family connections.”’ Riggs v. Murray, 2 Johns. Ch. 
576. And the reservation of the powers did not con- 
stitute constructive fraud nor tend to create an impu- 
tation upon grantor’s good faith and honesty in the 
transaction. Huguenin v. Baseley, 14 Ves. 273; Coutts 
vy. Ackworth, L. R., 8 Eq. 558; Wollaston v. Tribe, L. 
Rs, 9 Eq. 44; Everitt v. Everitt, L. R., 10 Eq., 405; Hall 
v. Hall, L. R., 14 Eq. 365; Phillips v. Mullings, L. R., 
7 Ch. Appeals, 244; Hall v. Hall, L. R., 8 Ch. Appeals, 
430; Toker v. Toker, 3 De Gex, J. & S. 487. Decree of 
U. S. Cireuit Court, Kentucky, affirmed. Jones, As- 
signee, appellant, v. Clifton. Opinion by Field, J. 


NATIONAL BANK—GUARANTY OF NOTES BY— AU- 
THORITY OF VICE-PRESIDENT — ULTRA VIRES. — The 








vice-president of a National bank, upon making a 
transfer for value of certain notes belonging to the 
bank (the bank being the correspondent of the trans- 
feree), executed this guaranty: ‘In accordance with 
your telegram I herewith hand you ten notes of $5,000 
each.” ‘* Wedebit your account $50,000.” “ This bank 
hereby guarantees the payment of the principal sum 
and interest of said notes.’’ This was done in behalf 
of the bank and the notes were also indorsed by the 
same individual as vice-president of the bank. It was 
done with the knowledge and consent of the president 
and cashier of the bank, but without authority of the 
directors, as a board, or the majority of its members 
individually. Held, that the bank was liable on the 
guaranty. The National Banking Act (Rev. Stat. U. 
S. 999, § 5136) gives to every bank created under it the 
right ‘‘to exercise by its board of directors, or duly 
authorized agents, all such incidental powers as shall 
be necessary to carry on the business of banking, by 
discounting and negotiating promissory notes, drafts, 
bills of exchange, and other evidences of debt, by receiv- 
ing deposits,” etc. Nothing in the act explains or 
qualifies the terms italicised. To hand over with an 
indorsement and guaranty is one of the commonest 
modes of transferring the securities named. Undoubt- 
edly a bank might indorse, ‘‘waiving demand and 
notice,” and would be bound accordingly. A guaranty 
is a less onerous and stringent contract than that crea- 
ted by such an indorsement. It was competent for 
the bank to give the guaranty in question. It is to be 
presumed the vice-president had rightfully the power 
he assumed to exercise, and the bank is estopped to 
deny it. Where one of two innocent parties must suf- 
fer by the wrongful act of athird, he who gave the 
power to do the wrong must bear the burden of the 
consequences. The doctrine of ultra vires has no ap- 
plication in cases like this. Merchants’ Bank v. State 
Bank, 10 Wall. 645. All the parties engaged in the 
transaction and the privies were agents of the bank. 
If there were any defect of authority on their part, the 
retention and enjoyment of the proceeds of the trans- 
action by their principal constituted an acquiescence 
as effectual as would have been the most formal au- 
thorization in advance, or the most formal ratification 
afterward. These facts conclude the bank from resist- 
ing the demand of the other party. Wharton on 
Agency, § 89; Bigelow on Estoppel, 423; Railroad Co. 
v. Howard, 7 Wall. 392; Kelsey v. The Nat. Bank of 
rawford Co., 69 Penn. St. 426; Steamboat Co. v. Me- 
Cutcheon 13 id. 15. A different result would be a re- 
proach to our jurisprudence. Judgment of the U. 8. 
Circuit Court, N. D. Illinois, reversed. People’s Bank 
of Belleville, plaintiff in error, v. Manufacturers’ Nat, 
Bank of Chicago. Opinion by Swayne, J. 


PUBLIC LANDS— ENTRY AND FINAL CERTIFICATE 
UNDER ACT—SELLING LANDS UPON CREDIT. — By a 
statute of the United States existing in 1816 (2 Stat., 
§7), it was provided that purchases of public lands 
might be made on credit, and that when payment of 
the purchase-money was completed the register of the 
land office should give ‘‘a certificate of the same to the 
party, and on producing to the secretary of the treas- 
ury the same final certificate, the President of the 
United States is hereby authorized to grant a patent 
of the lands to the said purchaser, his heirs or assigns.”’ 
Held, that by an issue of a final certificate, lands en- 
tered under such statute were so separated from the 
public domain that a grantee under a subsequent 
patent of such lands from the United States would 
not take title thereto against the holder of the certifi- 
cate or his assigns. It is well settled that when lands 
have once been sold by the United States and the pur- 
chase-money puid, the lands sold are segregated from 
the public domain and are no longer subject to entry. 
A subsequent sale and grant of the same lands to 
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another person would be absolutely null and void so 
long as the first sale continued in force. Wirth v. 
Branson, 98 U. 8. 121; Frisbie v. Whitney, 9 Wall. 187; 
Lytle v. Arkansas, 9 How. 314. Where the right toa 
patent has once become vested in a purchaser of public 
lands, it is equivalent, so faras the government is con- 
cerned, to a patent actually issued. The execution 
and delivery of the patent after the right to it has 
become complete are the mere ministerial acts of the 
officers charged with that duty. Barney v. Dolph, 97 
U. S. 656; Stark v.Stears, 6 Wall. 418. Judgment of 
U. S. Circuit Court, 8. D. Illinois, affirmed. Simmons, 
plaintiff in error, v. Wagner. Opinion by Waite, C. J. 





TEXAS SUPREME COURT AND COMMISSION 
OF APPEALS ABSTRACT. 

JUDGMENT—NOT RENDERED VOID BY DEFECTIVE 
NAME AND DESCRIPTION OF DEFENDANT — PAROL EVI- 
DENCE ADMISSIBLE TO IDENTIFY DEFENDANT. — A 
judgment against a firm or firm name only is not void 
because it does not set forth the Christian names of 
the defendants, and cannot be attacked collaterally on 
that account, and parol evidence is admissible to iden- 
tify the parties. In Pate v. Bacon, 6 Munf. 219; Tottey 
v. Donald, 4 id. 430; Barnett v. Watson, 1 Wash. 372; 
Porter v. Cresson, 10 Serg. & Rawl. 257, it is held that 
a declaration by the firm name without mentioning the 
names of the partners is good after verdict. And 
these are none the less persuasive as authority because 
the parties appeared to plead without objecting to the 
want of the names. In McNamee v. Huffman, judg- 
ment in favor of partners, by their partnership name, 
was held good. 3 Harring, 425. In Seitz & Co. v. 
Buffum, 14 Penn. St. 69, it was held that if a partnership 
is sued in the firm name, without naming its members, 
the defect is cured by verdict, and if a suit is in the firm 
name, the court will presume it, after verdict, to be the 
name of the real persons. See, also, Hays v. Yarbrough 
21 id. 488; Smith v. Chenault, 35 id. 78. In Shackelford 
v. Fountain, 1 Monr. 252, it was held that a judgment 
in favor of J. T.’s heirs, without naming them, was 
not void. In Newcomb v. Peck, 17 Vt. 302, it was 
decided that a judgment against a defendant, omitting 
his Christian name, was not void, and that an action 
might be maintained thereon by averring the identity 
of the defendant. In Root v. Fellowes, 6 Cush. 29, the 
judgment was entered against William B. Fellows 
and Day. In an action upon the judgment against 
Newberry Day, the court says: ‘‘ The omission of Day’s 
Christian name, in the writ on which the judgment 
was reversed, was a matter which might have been 
pleaded in abatement, but he suffered judgment to go 
against him. Aun execution on that judgment by the 
same defective name would have been valid and might 
have been legally enforced. In this suit on the judg- 
ment, if the writ had omitted his Christian name he 
might have pleaded in abatement. It was, therefore, 
proper for the plaintiffs to insert his full name and aver 
that they recovered judgment against him by the 
name of Day. So are the precedents. 1 Mass. 76; 2 
Ch. Pl. 484." In the same case itis said: ‘* How are 
the plaintiffs to prove this allegation except by parol 
evidence?”” In Wharton on Ev. 986, it is said that 
‘Like all other instruments a record, when silent or 
ambiguous, may be explained by parol. Thus, where 
the record gives the name of the party ambiguously, 
the ambiguity may be cleared and the party identified 
by parol extrinsic proof.” See, also, Garwood v. Gar- 
wood, 29 Cal. 514; Thompson v. Manrow, 1 id. 428; 
Newcome v. Peck, 17 Vt. 302; Lafayette Ins. Co. v. 
French, 18 How. 404. (Com’rs of Appeals.) Bradford 
v. Rogers. Opinion by Quinan, J. 





[Decided Jan, 16, 1880.] 





STATUTE OF LIMITATION — TRUST DEED LIMITED BY 
DEBT TO WHICH IT IS SECURITY. — A trust deed, with 
apower of sale cannot be enforced after the debt 
which it is given to secure is barred by the statute of 
limitations. If a sufficient time has elapsed to bar the 
debt secured by a first mortgage, and afterward a 
second mortgage has been given to another party on 
the same property to secure his debt also, a serious 
doubt might arise whether a subsequent acknowledg- 
ment of the first debt, made after the second mort- 
gage had been given, could affect the rights of the 
second mortgagee. Whatever may be the rule else- 
where, it is now the settled doctrine of this court, that 
a mortgage is so completely an incident to the debt 
which it is given to secure, that if the debt is barred 
by the statute of limitations the creditor is left with- 
out remedy upon the mortgage; and that if it was 
given upon land he cannot dispossess the mortgagor 
by suit of trespass to try title, or ejectment. Duty v. 
Graham, 12 Tex. 437; Ross v. Mitchell, 28 id. 150; Per- 
kins v. Sterne, 23 id. 561. In this last named case it is 
said, that ‘‘the mortgage, although held to be a secu- 
rity for the debt, is, nevertheless, so much a convey- 
ance of the legal estate, that 1t would not be affected by 
the statute of limitation, but for the equitable doctrine 
which treats it as incidental to the debt. The creditor 
is left without remedy upon his mortgage, after his 
debt is barred, because the courts of equity will not 
permit him to treat his mortgage as any thing but a 
security for his debts; and when there ceases to be 
any thing to secure there must, of necessity, cease also 
to be any security. 12 Tex. 563. (Sup. Ct.) Blackwell 
v. Barnett. Opinion by Bonner, J. 

[Decided Dec. 19, 1879.] 





NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 





LIFE TENANCY — WASTE — LIFE TENANT MUST PAY 
TAXES AND COST OF CARE OF ESTATE.—Where a life 
estate consisted of bank stock and a farm, held, that 
the taxes assessed on both and the expense of caring 
for the farm, were charges upon the life estate, and 
payable out of the income. Plympton v. B. Dispens- 
ary, 106 Mass. 544, 547; Patrick v. Sherwood, 4 Blatchf. 
112; Fleet v. Dorland, 11 How. Pr. 489; McDonald v. 
Heylin, 4 Phil. (Penn.) 73. The preservation of the 
capital, without expense to the remainder-man, is as 
much his right xs the use, without payment of rent, is 
the right of the tenant for life. Waste of the remain- 
der may be permissive as well as aggressive. A life 
tenant of a house may commit waste as well by suffer- 
ing the house to decay for want of reasonable repairs, 
as by pulling it down or burning it. Though there be 
no timber growing upon the ground, yet the tenant 
must keep the house from wasting. If the tenant of 
a dove house, warren, or park, take so many that such 
sufficient store be not left as he found when he came in, 
this is waste; and to suffer the pale to decay, whereby 
the deer are dispersed, is waste. It is waste to suffer 
a wall of the sea to be in decay, so as by the flowing 
and re-flowing of the sea the meadow or marsh 
becomes unprofitable. Co. Lit. 53 a, 53, b; 2 Bl. Com. 
281; 1 Washb. Real Prop. 107; Wilson v. Edmonds, 24 
N. H. 517, 545; Wood v. Griffin, 46 id. 230, 238. Sub- 
stantial damage to the remainder, done contrary to 
the ordinary course of good husbandry, by impover- 
ishing fields by tillage (Sarles v. Sarles, 3 Sand. Ch.601), 
or suffering pastures to become overgrown with brush 
(Clemence v. Steere, 1 R. I. 272), is waste. A tenant 
for life is bound to keep down ordinary charges for 
taxes and repairs out of the rents and profits. Cairns 
v. Chabert, 8 Edw. Ch. 312. If the estate be charged 
with an incumbrance, he is generally bound to keep 





* To appear in 58 New Hampshire Reports. 
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down the interest out of the rents and profits. 4 Kent’s 
Com. 74; 1 Wash. Real Prop. 96. The doctrine of 
waste is applicable to personal as well as real property. 
Pierce v. Burroughs. Opinion by Doe, C. J. 

MARRIED WOMAN—SEPARATE PROPERTY — NOTE 
GIVEN FOR PURCHASE-PRICE OF.—A note of a mar- 
ried woman, given by her for the price of land bought 
by her at the time of the conveyance, is a contract 
made by a “married woman holding property in her 
own right, in respect to such property,” within the 
meaning of Gen. Stats., ch. 164, §13; and her mort- 
gage of the same land, made at the same time to 
secure the note, is valid. A contract by which a mar- 
ried woman acquires separate property is a contract 
made by her in respect to her separate property. 
Stewart v. Jenkins, 6 Allen, 300; Estabrook v. Earle, 
97 Mass. 302, 303; Labaree v. Colby, 99 id. 559, 560; 
Gordon v. Dix, 106 id. 305, 306; Faucett v. Currier, 109 
id. 79, 81; Heburn v. Warner, 112 id. 271, 273; Glass 
v. Warwick, 40 Penn. St. 140; Pemberton v. Johnson, 46 
Mo. 342; Ballin v. Dillaye, 37 N. Y. 35, 39; Huyler v. 
Atwood, 26 N. J. Eq. 504; S.C., 28 id. 275; Sykes v. 
Chadwick, 18 Wall. 141, 145, 147, 148; 2 Perry on 
Trusts, § 686. A contract of purchase, though not the 
only mode, is a common mode of acquiring property. 
Legal capacity to make such contract is, in general, a 
material and fundamental part of the power of making 
contracts in respect to property. A purchase of prop- 
erty is an exercise of the power of making contracts in 
respect to it. Of a theoretical system or series of con- 
tracts respecting a piece of property, the purchase of 
it is the first in natural order; and practically the 
purchase of it is often the contract without which the 
power of making other contracts in respect to it 
would be inoperative and worthless. A person’s 
capacity to make, in respect to his property, any con- 
tract except the contract of purchase so often neces- 
sary for acquiring it, would be a general and compre- 
hensive power with an extraordinary exception. And 
to supply such an exception by implication would bea 
construction not in harmony with the liberating pur- 
view of the statute. Messer v. Smyth. Opinion by 
Doe, C. J. 


TAXATION — EXEMPTION FROM — STATUTE STRICTLY 
CONSTRUED.—A building belonging to an academic 
corporation, used partly as a dormitory and student’s 
boarding-house, and partly as a public house, is not 
exempted from taxation under a provision in the cor- 
porate charter that ‘‘all lands, tenements, and per- 
sonal estate, that shall be given to the trustees for the 
use of the academy, shall be and hereby are forever 
exempt from all taxes whatsoever.’’ By virtue of the 
taxing power the State may tax all persons, natural 
and artificial, within its borders, From this.it follows 
that it will never be assumed that the government 
intended to release any part of the property entitled 
to its protection from the burden incident to such 
protection, and it is the duty of those who assert that 
claim to show it in language which can admit of no 
other conclusion; and where doubt arises as to the 
meaning of the language used which it is claimed 
confers the exemption, it will be construed most 
strongly against those who maintain the exemption. 
Bank v. Billings, 4 Pet. 514; Charles River Bridge v. 
Warren Bridge, 11 id. 420; P. & W. R. R. Co. v. Mary- 
land, 10 How. 393; Bank v. Skelly, 1 Black, 436; Sedg- 
wick Stat. and Const. Law, 297. The fact that the 
Legislature ignored ownership and made use the test, 
shows unmistakably that they recognized the essential 
distinction between the two, and fixed the latter, in 
preference to the former, as the basis of exemption. 
Society v. Detroit, 3 Mich. 172; College v. Crowl, 10 
Kans. 442, 450; College v. Comm’rs, 8 id. 344; Pierce 
y. Cambridge, 2 Cush. 611. The law applies to the 
property as it finds it in use, and not to what may be 








done with its accumulations. Cinn. Coll. v. State, 19 
Ohio, 110. Public policy, and the intention of the 
Legislature as expressed in the charter, are alike 
against the exemption of this property from taxation. 
Trustees of Phillips Exeter Academy v. Exeter. Opin- 
ion by Stanley, J. 


_ 


CRIMINAL LAW. 

INTERNATIONAL LAW— TREATY WITH SWEDEN — 
JURISDICTION OF LOCAL COURTS AS TO OFFENSE ON 
SWEDISH VESSEL.—Under a treaty between the United 
States and Norway and Sweden, it is provided as fol- 
lows: ‘* The consuls shall have the right as such to sit 
as judges and arbitrators in such differences as may 
arise between the captains and crews of the vessels 
belonging to the nations whose interests are commit- 
ted to their charge, without the interference of the 
local authorities, unless the conduct of the crews or of 
the captains should disturb the order or tranquillity 
of the country. It is, however, understood that this 
species of judgment or arbitration shall not deprive 
the contending parties of the right they have to resort 
on their return to the judicial authority of their coun- 
try.”’ Held, not to deprive the criminal courts of this 
country of jurisdiction in acase of assault and battery 
committed on a Norwegian vessel lying in port here 
by the mate thereof upon one of the crew. This 
clause of the treaty seems clearly to contemplate those 
civil differences which may arise between the captains 
and crews of the vessels, and not those criminal of- 
fenses which are a breach of the tranquillity, good 
order, and sovereignty of a country when committed 
within its jurisdiction. Every person within the ter- 
ritory of a country, whether citizen or stranger, is 
within its peace; and every criminal injury or wrong 
done to him is a breach of the public peace, for which 
the wrong-doer is answerable to the criminal tribunals 
of the country. If such aright of sovereignty is sur- 
rendered by a country, it is presumed that it will not 
be surrendered in doubtful terms, but the language 
will be so explicit as to avoid all questions as to its 
meaning. Philadelphia Quarter Sessions, Feb. 14, 
1880. Commonwealth v. Luckness. Opinion by 
Pierce, J. 


JUROR— WHEN OPINIONS OF, DISQUALIFY.—On the 
trial of defendant, who was charged with keeping a 
liquor saloon in a disorderly manner, a person imvan- 
eled as a juror, was asked: ‘“‘ Do you think aman who 
is engaged in selling intoxicating liquor under a license 
is engaged in a legitimate business?’’ To which he 
replied: ‘“‘ I never thought it a legitimate business, al- 
though the law did grant it.’’ He was then asked :‘‘ Do 
you think a man engaged in the sale of liquor under 
alicense, is a moral man?” And replied: “I think 
not; I think him immoral.’’ Held, that the juror was 
incompetent. He might have been put ina position 
by the evidence which would require him to either 
break the law or violate his moral sense. The law is 
to be administered on legal grounds only, and what 
the law authorizes it will not hold immoral. Indiana 
Supreme Court, December, 1879. Swigart v. State of 
Indiana, Opinion by Biddle, J. 

———__ -—___ 
CORRESPONDENCE. 


REFEREES AND RECEIVERS. 


To the Editor of the Albany Law Journal: 

I notice in your esteemed JouRNAL of this date, the 
comments on Mr. Duell’s bill as to the appointment of 
referees, receivers, etc., in New York and Kings coun-, 
ties, in which you say: ‘‘We very much doubt the 
policy of compelling judges always to appoint the 
nominees of the parties, but if we waive that objec- 
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tion, and grant that the provision is wise, it certainly 
ought to be universally applied. That which is right 
in those counties is right all over the State. Asa re- 
flection upon the honor and integrity of our judges in 
the counties to which it relates, the bill deserves the 
severest reprobation of every lawyer in the State.” 

This criticism is entirely just, but how is it that you 
have failed to visit the same condemnation upon the 
Law of 1876, chapter 439, which prohibits the judges of 
Kings county from appointing referees to sell in fore- 
closure suits, unless agreed to by all the parties to the 
action, while in every other county in the State the 
judges have the power of appointing referees for such 
purposes? Is not that a law which reflects ‘“‘ upon the 
honor and integrity of our judges’’ in Kings county, 
which ought to be at onceabolished? The true inward- 
ness of the law is shown by the fact that these same 
judges, sitting in Kings county, can appoint a referee 
to sell in foreclosure suits in any other county of the 
Second District, while sales in Kings county must be 
made by the sheriff. That law should be entitled “An 
act to increase the emoluments of the sheriff of Kings 
county.’’ Mr. Duell’s bill isa slight improvement on 
the state of things that exist in Kings county, but the 
true remedy is to have one law applying to the whole 
State. If it is right that only the sheriff should sell in 
Kings county, then it is right all over the State. If it 
is proper that referees should beappointed in the other 
counties of the State, then it is right in Kings county, 
and it would be well to havea Jaw throughout the 
whole State compelling the judges to appoint as referees 
the persons agreed on by the parties who have ap- 
peared. 

Again, in the same article, you notice Mr. Mitchell’s 
proposed amendment of the Code, making section 111 
apply to New York as well as Kings county. But you 
forget to apply to section 111 the condemnation you 
bestow on Mr. Duell’s bill. Kings county is the only 
county in the State in which a judgment creditor must 
pay for the support of a judgment debtor, imprisoned 
at his suit. Now, if imprisonment in cases of fraud 
is right in other counties, it is right in Kings county; 
if it is wrong there it is wrong all over the State. This 
law practically abolishes in that county imprisonment 
for any cause, in a civil action, no matter what fraud 
the defendant may have committed, and it may well 
be considered a haven of fraudulent debtors, default- 
ing trustees and dishonest executors and administra- 
tors, who now, under 69 N. Y. 536, can only be held on 
an execution against the person and not by attach- 
ment. 

The fact is, both of these acts were passed in the 
interest of the sheriff and to increase his perquisites, 
and it is time that these invidious distinctions against 
Kings county were done away. It is not true that 
referees exacted higher fees than the sheriff does. Our 
judges are men of ability and honor and will compare 
favorably with those of any other district, and can 
well be trusted to appoint proper persons to act as 
referees and receivers, but the bar of Kings county are 
lacking in spirit, or they would long since have com- 
bined against these unjust distinctions against Kings 
county, which have driven business away from Brook- 
lyn, and had these obnoxious laws obliterated from the 
statute book, instead of being crystallized into perma- 
nent form in Mr. Throop’s Code. 


Brooxiyn, March 27, 1880. 


BROOKLYN. 


ATTORNEYS’ CLERKS PRACTICING. 


To the Editor of the Albany Law Journal: 

Does not the decision of the New York Common 
Pleas, General Term, that a judgment rendered in a 
cause tried by a lawyer's clerk not admitted to prac- 
tice is void, mentioned in your columns of 20th inst., 





go further than at first appears? A trial is a mere in- 
cident in the prosecution or defense of an action, orin 
the practice of an attorney, and if it is unlawful for a 
clerk to perform or conduct one incident, it is unlaw- 
ful for him to perform or conduct any other incident, 
the statute being general. Notwithstanding these sec- 
tions, however, Judge Grover recognized the acts of a 
clerk (not an attorney) performed in the name of the 
attorney, as the acts of the attorney, and lawful, on 
the ground that it is not against law nor public policy, 
the attorney being liable to the courts and to all con- 
cerned, to the same extent asif he had done the act 
in person. Brush v. Lee, 36N. Y.51. That an attor- 
ney can act through his clerk is recognized in many 
authorities. 

Section 72 of the Code, moreover, provides as fol- 
lows: ‘‘ If an attorney knowingly permits a person, not 
being his general law partner or aclerk in his office, to 
send out a mandate or to prosecute or defend an action 
in his name, he shall be fliable,’’ etc.; from which it 
would appear that an attorney can permit a clerk in 
his office to prosecute or defend an action in his name. 

Further, the decision in effect declares that section 9 
of chapter 344 of Laws of 1857, which provides that 
parties in the District Courts of the city of New York 
may prosecute or defend in person, or by agent or by 
attorney, is repealed by these sections of the Code. 

The judges may be right in the construction they 
placed upon sections 63 and 64 of the Code, also as to 
their application to prosecutions and defenses of 
actions in the District Courts, as well as of the effect 
of a misdemeanor committed by a judge (not by one 
of the parties to the action) during the progress of the 
trial, on a judgment entered on a verdict of ajury. 1, 
however, think there is at least a question as to the 
soundness of the doctrine laid down, and as I am 
stopped from going to the Court of Appeals, by the 
refusal of the General Term to grant me the necessary 
permission, I invite a discussion of the question by the 
members of the bar, and particularly by my brethren 
in New York and Kings counties, who are the most 
interested. 

Can we employ clerks to transact or perform any part 
of the practice of an attorney? and to what extent can 
we make use of their services? To what extent are 
misdemeanors committed during the progress of a 
trial by third persons, not parties to but engaged in 
such trial, operative to render the judgment void? If 
the verdict had been for the defendant could the 
plaintiff have set aside the judgment for the same 
cause, it not appearing that they were guilty of any 
misdemeanor and were, therefore, innocent actors 
equally with the defendant? 

Respectfully, 
IsAAC VAN WINKLE. 

New York, 22d March, 1880. 


THE Court OF APPEALS REPORT. 


To the Editor of the Albany Law Journal: 


Is there no way by which the State officials and the 
members of the bar can be rid of the annoyances all 
experience in getting the New York Reports from the 
present publishersi The policy pursued by that firm 
is an outrage not only upon the profession, but the 
great court whose decisions are contained in the vol- 
umes. 

Those men ought to receive the opprobrium of every 
honest and fair-dealing man in the State for their 
disgraceful conduct. It may be satisfactory to the 
members of that concern to reply to all inquiries and 
demands for the 75th New York, or any other of the 
series, that they have not got them, or that they are 
just out, or that there are none bound; but they may 
as well understand first as last, now and ever, that the 
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lawyers who are thus answered believe that this man- 
ufactured stereotyped reply is a lie. No sane man 
believes it. Every practitioner who has had any deal- 
ing witha publishing house feels assured that there 
are hundreds of the 75th, or any other volume, ready 
for delivery. It is about time for the truth to be told 
to those gentlemen; and for them to learn that unless 
some different course is pursued an outraged profes- 
sion will attend to their case in an effectual manner. 

Vox PopPpuULt. 

CATSKILL, March 23, 1880. 
Se 
NEW BOOKS AND NEW EDITIONS. 


PREBLE’S PATENT CASE INDEX. 

Patent Case Index ; containing lists of all the cases involving 
Patents for inventions, as reported in the State and 
Federal Reports, Robb’s and Fisher’s Patent Cases, and 
the Patent Office Gazette, up to the present time; to- 
gether with a brief synopsis of the law points decided, 
arranged alphabetically. By W. P. Preble, Jr., Attor- 
torney-at-law. Boston: Little, Brown & Company, 
1880. Pp. 320. 

THIS we should think would be a useful manual for 

persons interested in patentlaw. We have not 
read it consecutively, having been deterred by the very 
first Jine, which is as follows: ‘‘ Adams v. Burke, 
coffin lids.’’ The contents are as follows: Ist, a list of 
the cases; 2d, a synopsis of the law points; 3d, a list 
of the inventions litigated; 4th, alist of the defend- 
ants in the cases in the first list. 


ScHovuter’s LAw oF BAILMENTS. 
A Treatise on the Law of Bailments, including Carriers, 
Innkeepers and Pledge. By James Schouler, author of 
“A Treatise on the Law of the Domestic Relations,” etc. 
Boston: Little, Brown & Company, 1880. Pp. lii, 699. 


Mr. Schouler is very favorably known to the profes- 
sion by his works on Domestic Relations and Personal 
Property. From a recent very critical examination o* 
the former we can say that it is by far the best work 
on the subject ever written. The present work seems 
to be characterized by the same clearness, thorough- 
ness, and comprehensiveness. The law concerning 
carriers has in late years received a vast amount of 
judicial investigation, necessitated by the natural 
struggles of common carriers against the harsh rule of 
liability imposed on them by the common law. It is 
in this portion of the work that the author’s greatest 
labor has lain, and from a somewhat careful examina- 
tion of this portion we have formed the opinion that 
his treatment of the topic is peculiarly good. Every 
part of the treatise is characterized by an exhaustive 
research, even the most recent cases not having es- 
caped the author’s notice. The case of Varble v. Big- 
ley, 14 Bush, 698; 8. C., 29 Am. Rep. 435, holding that 
a tow-boat owner is not generally liable as a common 
carrier, was perhaps too recent for citation. In our 
examination of Mr. Schouler’s work on Domestic 
Relations we noted one matter which seemed to us a 
defect, namely, the omission of plain divisions in sub- 
ject. This is mainly a mechanical defect, but we think 
in that work there is alittle lack of clearness, or rather, 
of emphasis, in announcing an exception, ora division. 
These departures ought always to be emphasized to 
mind and eye by a very strongly pronounced state- 
ment, and a typographical guide-post by way of sec- 
tion and catch-words. The present work is rather 
better in this regard, but still we notice the same de- 
fect. When we say it is the only fault we can find 
with this excellent author, our readers can infer our 
very high estimate of his merits. The present work 
must immediately find a place on every lawyer’s 
shelves. The duty of the publisher has been unim- 
peachably performed. 








NOTES. 
\ E have received from the Hon. John Sewell, U. 8. 
Circuit judge, a pamphlet sketch of an act to es- 
tablish a uniform system of Bankruptcy throughout 
the United States, prepared at the request of the Bos- 
ton Board of Trade. It consists of 104 sections. It 
proposes to pay the registers a salary; to appoint a 
salaried officer in each circuit, called a supervisor, 
with duties resembling those of a bank examiner; in 
cases of composition one-third is to be paid in cash 
and the remainder secured, and the debtor then dis- 
charged; and to make it criminal for a creditor to 
take payment for any act or forbearance. —— Mr, 
Morgan has introduced in our Assembly an act ‘to 
suppress tippling and the drink trade iu the county of 
Allegany.’’ We were not aware that the persons in 
that locality practiced such a “‘trade.’’ Have they a 
“union ?” 





One hundred and thirteen lawyers have already an- 
nounced their purpose to stand, or run, for the new 
Parliament, and doubtless there are more to follow. 
Of the above number fifty-eight are liberals; which is 
a cheering indication. —— The Master of the Rolls 
has made a decision which must be disheartening to 
trades unions. In Rigby vy. Connol the plaintiff had 
been expelled from his trade union, which was both 
for benefit and trade purposes, and therefore the re- 
sult of his subscription was to give hima right to cer- 
tain benefits from the funds. He claimed a declaration 
that he was entitled to participate in the benefits of 
the union, and an injunction to restrain the trustees 
from excluding him. The Master of the Rolls was 
clear that the Trades Union Act gave him no right to 
sue, and the act simply provided that the mere fact of 
their purposes being in restraint of trade should not 
make a trade union unlawful. He was also equally 
clear that, independently of the act, the plaintiff had 
no locus standi, as he was coming as a member of an 
unlawful society for assistance in enforcing a contract 
manifestly illegal, a thing which he could not do. He 
therefore, on a preliminary objection taken to his 
jurisdiction, dismissed the action with costs. 


In Hill v. George, the Queen’s Bench division was 
called upon to determine whether a person who is not 
licensed to angle for trout can lay down night lines to 
catch eels, if it appears that such lines are calculated 
to catch trout, whatever may have been the intention 
of the angler. Persons who use any net or other in- 
strument or device not being a rod for line for catch- 
ing salmon or trout, without having a license for the 
same, are liable to a penalty. The appellant in this 
case was charged with unlawfully using in the Severn 
eighteen night lines for catching trout without having 
alicense. It was admitted that the night lines were 
laid down by him. It was alleged, however, that they 
were placed there not to catch trout, but eels. It was 
proved, too, that he did in fact only catch eels. Hence 
it was argued that night lines were not instruments 
for catching trout, and that there was no evidence 
that he tried or intended tc catch trout. One of the 
witnesses for the prosecution gave evidence that he 
had himself caught numbers of trout with night lines 
twenty years ago. The justices found that the night 
lines in question were only set to catch, and in fact 
did catch, only eels, but they did not find that the 
lines were calculated to catch trout. The appeal was 
dismissed. The possibility of such a case in this coun- 
try would carry dismay to the Chicago legal angling 
fraternity, Messrs. King, High, and Bissell, and their 
backer, Mr. Pratt, the “capitalist.” See ante, 79. 
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respectively have the same powers as to collecting 
the tax to be assessed as they have when the person 
d has removed from the town, ward or county 
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CURRENT TOPICS. 


T the request of Comptroller Wadsworth, the 
attorney-general has prepared an opinion as to 

the effect of the recent decision of the Supreme 
Court of the United States in the Weaver case, hold- 
ing that the provision in the law of 1866, that no 
deduction for indebtedness shall be made in the 
assessment of bank shares, is unconstitutional so far 
as it applied to National banks. The attorney-gen- 
eral thinks that this does not wholly invalidate the 
law, but only excepts National banks from its opera- 
tion in the one respect mentioned. This necessa- 
rily creates inequalities which ought to be remedied 
by further legislation. As to taxes already col- 
lected without compulsion of the National bank 
shareholders, and in cases where the time has ex- 
pired during which application for debt allowances 
can be made, there is no redress possible. If such 
time has not expired the assessors must, on applica- 
tion for deduction being made, pursue the same 
course as is taken in regard to other personal prop- 
erty. A bill has been reported to the Assembly by 
the special committee on assessment and taxation 
which is designed to meet the difficulties presented 
under the existing condition of the law. This pro- 


vides that banks and bankers, trust companies, etc., 


except savings banks, shall annually pay a State tax 
of one-half of one per cent on their capital, or par 
value of shares and net surplus, which is declared 
to be the net undivided profits. Companies whose 
capital is not divided into shares pay on their aver- 
age deposits. Foreign corporations and their mana- 
gers resident here pay the like tax on all sums used 
by them, and also one per cent on average deposits. 
Every such corporation and person is to make re- 
turn on oath of the tax to which they are liable, and 
of the amount so taxable, and an additional tax of 
ten per cent is imposed for failure to report. Stock- 
holders are taxed on the value of their shares, such 
shares to be included in the reduction of their per- 
sonal property in the assessment at the location of 
the bank and not elsewhere, and in such assessment 
each stockholder is allowed all deductions and ex- 
emptions allowed by law in assessing personal prop- 
erty of individual citizens. In this assessment there 
shall also be deducted from the value of such shares 
such sum as is in the same proportion to such value 
as is the assessed value of the real estate of the 
bank, in which any portion of their capital is in- 
vested, in which said shares are held, to the whole 
amount of the capital stock of said bank. But the 
bank real estate is subject to taxation like other real 
estate. Banks must keep a list of stockholders and 
their shares, for the inspection of assessors. In 
case the owner of stock in any banking company 
shall not reside in the same place where the bank is 
situated, the collector and county treasurer shall 
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in which the assessment was made. 


In the Senate, Mr. Fowler proposes to increase 
the jurisdiction of the county courts from $1,000 to 
$3,000, subject to the right of removal of causes 
into the Supreme Court for good cause, and then to 
change the venue. This is a good scheme.—— Mr. 
Sessions proposes to repeal the act requiring justices 
of the peace to give bonds.—— Mr. Forster proposes 
to abolish the criminal penalties of usury. —— Mr. 
Pitts proposes to abolish the power of coroners to 
investigate cases of sudden or violent death, and to 
dispose of the bodies of persons found dead, and to 
care for persons dangerously wounded, etc., and to 
create the office of medical examiner instead, with 
power to take ante-mortem statements, to perform 
autopsy, etc. 


In the Assembly Mr. Benedict proposes to amend 
subd. 7 of § 872 of the Code of Procedure, relating to 
the requisites of an affidavit to procure the examina- 
tion of a party or a witness, by adding a provision for 
the examination of officers of corporations or the 
inspection of their books and papers. Mr. Mitch- 


ell proposes to prohibit appeals to the Court of 


Appeals from judgments of the General Term revers- 
ing judgments on referees’ reports or the decisions 
of the court on trials without a jury, on questions 
of fact or law and fact, and to provide that the 
General Term, unless the parties otherwise agree, 
shall direct the issues of fact to be tried by a jury, 
and when necessary or proper, shall direct the fram- 
ing of issues. If we understand this bill, it would 
allow a party to demand a jury trial, in a case com- 
pulsorily referable in the first instance, or in a case 
referred by consent, in every instance where a new 
trial was granted on the law or law and fact. We 
cannot appreciate the wisdom of denying the right 
to aretrial by reference. Mr. Mitchell proposes a 
bill providing that in proceedings for the removal or 
suspension of attorneys the General Term may order 
a reference or commission to ascertain the facts, and 
require the attorney-general or district attorney to 
represent the people, the expenses, and a reasonable 
compensation for the referee or commissioner, to be 
paid by the State on certificate of the presiding jus- 
tice. The bill also provides that each General Term 
may appoint the attorneys and counsellors residing 
in its department, as a commission to serve till the 
next General Term, to receive and examine charges 
against lawyers in that department, and report 
thereon, with power to take proof and summon and 
examine witnesses, and to proceed as may be 
directed by the rules of the Supreme Court. 

Mr. Potter proposes to amend the act concern- 
ing certiorari in criminal cases, passed March 21, 
1829, by providing that no certiorari to remove any 
indictment into the Supreme Court before trial 
shall be allowed except on motion to the Supreme 
Court, nor unless it is made to appear that the 
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couuty judge or justices of sessions, or some of 
them, are disqualified, in which case the Supreme 
Court shall substitute others from an adjoining 
county. 


By inadvertence we attributed (ante, p. 242) the 
bill for imprisoning employers of females in New 
York and Brooklyn, on the return of execution for 
wages unsatisfied, and the bill conforming §$ 111 
and 112 of the Code of Procedure thereto, to Mr. 
Mitchell, whereas the former is introduced by Mr. 
Clancy and the latter by Mr. Duell. We regret 
the mistake, especially as we learn that Mr. Mitchell 
is strenuously opposed to the ridiculous measure. 


Our attention has been called to an apparent dis- 
regard by our Court of Appeals of section 1003 of 
the Code of Procedure, in the decision of Foote v. 
Beecher, 7 Abb. (N. C.) 358. That section refers to 
equitable actions in which questions of fact are 
tried before a jury, and provides that errors on the 
trial may be disregarded, in the discretion of the 
appellate court, if that court is of opinion that 
substantial justice does not require that a new trial 
should be granted. In the case referred to it was 
held that in actions of an equitable as well as those 
of a legal nature, a party has a right, upon the trial 
of the issues, whether by a jury, the court, or 
a referee, to the exclusion of illegal evidence; 
an error in receiving incompetent evidence, if 
properly excepted to, can only be disregarded when 
it can be seen that it did no harm; and if the 
evidence to the same point, independent of the 
incompetent evidence, is not conclusive, a new 
trial should be awarded. In this case the Gen- 
eral Term held that incompetent evidence had 
been admitted, but that it was of no moment as 
to the result, and justice having been done they 
would not award a new trial. This was re- 
versed by the Court of Appeals, as above. We are 
asked why the section in question was thus disre- 
garded. We suppose, because the Court of Appeals, 
in their discretion, thought a new trial should be 
granted. The section is not imperative, but leaves 
the matter in discretion. Our correspondent thinks 
the provision ‘‘ one of the most useful in the whole 
Code.” It only purports to be a declaration of the 
law as laid down in several cases cited in the codi- 
fier’s note. See Bliss’ Code, p. 713. The new bill 
now pending in the Legislature is quite different, 
imperatively directing a denial of a new trial, unless 
the appellant makes it ‘‘clearly manifest ” that the 
error wrought him harm, a provision, as we have 
before intimated, extremely unwise and fraught 
with injustice. 

The address of Judge Campbell to the graduating 
class of the law department of the Michigan Uni- 
versity, on the 24th ult., is very good reading. It 
is apparently directed fully as much to the profes- 
sion at large as to the young gentlemen who drank 
in the learned magistrate’s words. Much of his ad- 
dress was devoted to an investigation of the causes 
which have lengthened trials in modern times. He 





attributes most of the trouble to the bar, as growing 
out of the desire for personal display, or the raising of 
trivial and immaterial exceptions, and the indulging 
in excessive cross-examination. On the subject of 
exceptions he remarks: 

‘‘Tt is common to find some counsel habitually, 
and others on what they deem adequate occasions, 
objecting to nearly all questions put to witnesses by 
opposing counsel, and excepting to all rulings, 
whether on testimony or in the charge to the jury, 
which are given at the request of their opponent, or 
not given at theirown. It is not by any means a 
very rare thing to find counsel excepting to rulings 
in their own favor. This habit of indiscriminate 
objecting and excepting is one which ought not to 
be indulged in. If it does not indicate an utter in- 
capacity to discriminate between good and bad law, 
it is only because it indicates bad temper or cap- 
tiousness. It is neither more nor less than pettifog- 
ging, and those who do it without much better rea- 
sons than are usually given for it, deserve censure, 

‘*This method of obstruction is not uncommonly 
pursued with a view of leading the trial judge into 
the commission of errors, and without any sincere 
wish to have the cause rightly decided. It certainly 
would be marvellous if among all the hundreds or 
thousands of points made in this way and decided, 
counsel may not find some which are decided 
wrongly. It is unfortunate that courts of review 
have not here, as they now have in England, some 
power to refuse new trials when they have every 
reason to believe the judgment is just. It is to be 
regretted that they are sometimes compelled to sus- 
tain grounds of error on which such counsel have 
less faith than on others. But this practice of fish- 
ing for errors is unfair to the trial judge, and un- 
just to parties and to the public. Justice and good 
faith demand that effort be made to secure a proper 
decision in the court of first resort. It was never 
intended that litigants should go further without 
necessity.” 

On the subject of cross-examination, he very 
wisely and justly says: 

‘* Some lawyers attempt to show their skill, but 
only show their want of it, by weary repetitions of 
the same inquiries covering similar ground over and 
over again, and examining a witness as fully on his 
own life and circumstances as if the chief purpose 
of the suit was to furnish material for the biography 
of those who have been subpeenaed to testify. Few 
abuses in practice are more annoying, and very few 
do more harm to those who commit them.” 


But the commonest cause for spinning out trials, 
says the judge, is the desire of personal display. 
‘*Counsel and parties become impressed with the 
notion that the eyes of the world are upon them, 
and that they must make the most of their oppor- 
tunity.” In this connection he touched upon the 
Tichborne case, and hinted at some nearer home. 
But what does he mean when he speaks of eloquence 
‘‘wasted on an empty court room,” and only pro- 
mulgated by the telegraph and the press? These 
court rooms are the fullest kind, according to our 
experience. 


They seem to have had a hard time to find a judge 
in Rhode Island poor enough— pecuniarily, we 


mean—to hear the Sprague case. The litigation, as 
we understand, is in regard to conveyances made to 
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certain banks, and the unfortunate judges all owned 
stock in the banks, or their sisters, cousins, or aunts 
did. One judge was at last found public spirited 
enough to sell his stock and thus qualify himself. 
Mr. Justice Potter held stock as trustee under his 
father’s will, and with the consent of the beneficiary, 
he sold it. But it then turned out that his brother 
owned bank stock, and a careful scrutiny disclosed 
the fact that his bank was a party to the suit. So 
he sold his stock, out of affection for his brother, 
the judge, we suppose, and now the judge is un- 
trammeled and unprejudiced, and can hear the case 
and give an honest decision, If we had had such 
an embarrassment in this State, some assemblyman 
would have introduced a bill to prohibit judges and 
their relatives from ever owning any stock in any 
corporation, 


NOTES OF CASES. 


N Cumberland v. Pennell, 69 Me. 357, it is held 
that if a county treasurer is violently robbed of 
money belonging to the county, without fault on 
his part, neither he nor his sureties are liable for it. 
This doctrine is contrary to many cases of treasurers 
and collectors. Colerain v. Bell, 9 Metc. 499; Han- 
cock v. Hazzard, 12 Cush, 112; Muzzy v. Shattuck, 1 
Den. 233; Looney v. Hughes, 26 N. Y. 414; Perley 
v. Muskegon, 32 Mich. 132; 8. C., 20 Am. Rep. 637. 
The court distinguish these on the ground of a posi- 
tive statutory liability, and observe: ‘‘ As already 
intimated, the responsibility of the county treasurer, 
in the absence of any statute enlarging it, is meas- 
ured by the common-law rule applicable to bailees 
for hire other than common carriers and innholders. 
He is bound, virtute officii, to exercise good faith and 
reasonable skill and diligence in the discharge of his 
trust; or in other words, to bring to its discharge 
that prudence, caution and attention which careful 
men usually exercise in the management of their 
own affairs; and he is not responsible for any loss 
occurring without any fault on his part. That this 
substantially is the rule by which the common law 
measures the responsibility of those whose official 
duties require them to have the custody of property, 
public or private — such as officers of courts having 
the custody of the property of suitors therein; trus- 
tees, except when they mix the trust property with 
their own, whereby the identity of the former is 
lost; marshals, appointed by courts of admiralty to 
take care of vessels and cargoes; receivers, etc., 
etc. —is amply illustrated by the numerous authori- 
ties cited by Bradley, J., in U. S. v. Thomas, 15 
Wall. 337, 343, 344; see, also, 1 Perry on Trusts, § 
441, and notes.” The contrary doctrine seems to 
have been first laid down in U. S. v. Prescott, 3 How. 
578, which held that while a receiver or other de- 
positary of the public funds is a bailee, he is a 
special bailee, made such by his bond which con- 
stituted him an insurer; and that public policy re- 
quired the party to be held absolutely. This case 
was followed, with more or less consistency, by 
numerous cases, in various jurisdictions, in which 





the question was directly or indirectly involved; 
among them the following: U. S. v. Morgan, 11 
How. 162; U. S. v. Dashiel, 4 Wall. 182; U. S.v. 
Keehler, 9 id. 83; Boyden v. U. 8., 13 id. 17; Beo- 
ans v. U. S., 13 id. 56; U. S.v. Thomas, 15 id. 387; 
Commonwealth v. Comly, 8 Penn. St. 372; State v. 
Harper, 6 Ohio St. 607; New Providence v. McHach- 
ron, 4 Vroom, 339; Taylor v. Morton, 37 Iowa, 550; 
Union v. Smith, 39 id. 9; 8. C., 18 Am. Rep. 39; 
Halbert v. State, 22 Ind. 125; Morbec v. State, 28 id. 
86; Roch v. Stinger, 86 id. 846; Steinbach v. State, 
88 id. 483; Perley v. Muskegon, 32 Mich. 132; 8. 
C., 20 Am. Rep. 637; State ex rel. Township v. Pow- 
ell, 67 Mo. 395; S. C., Am. Rep. 512. But this doc- 
trine has been disapproved in U. S. v. Thomas, 15 
Wall. 354; Browning v. Hanford, 5 Hill, 591; Bridges 
v. Perry, 14 Vt. 626, and Albany v. Dorr, 25 Wend. 
438; 7 Hill, 584. The latter case was upon a treas- 
urer’s bond, while Muzzy v. Shattuck and Looney v. 
Hughes were on collectors’ bonds, and the court dis- 
tinguish between the liabilities of the two officers 
on the ground of the statute. The doctrine of the 
principal case is also sustained by Walker v. British 
Guar. Association, 18 Ad. & El. (N. 8.) 276. The 
opinion of the principal case was concurred in by five 
judges; Appleton, C. J., and two other judges, not 
concurring. The doctrine of this case seems to us 
the more reasonable. The tendency of modern 
times is to get away from the doctrine of insurance 
imposed on public depositaries, common carriers, 
and innkeepers. 


Apropos of Grattan v. Metropolitan Ins. Co., re- 
ported in another column, we note the case of Con- 
necticut Mutual Insurance Co. v. McMurdy, Pennsyl- 
vania Supreme Court, June 2, 1879, 8 W. N. C. 167. 
A printed application for life insurance, referred to 
in the policy and made part thereof, was headed as 
follows: ‘‘ Questions to be asked by the medical ex- 
aminer, who will fully explain the questions and 
witness the answers and signature of the person ex- 
amined.” Held, that the insured was entitled to 
rely as much upon the medical examiner’s verbal 
contemporaneous explanation of the meaning of the 
questions, as if such explanation had been a part of 
the printed question. Held, further, that evidence 
of such verbal explanation was admissible in an ac- 
tion of debt on the policy, though the assured had 
warranted the truth of his answers; for such war- 
ranty was made in view of the heading of the appli- 
cation, as to the truth of the answers of the assured 
to printed questions modified by such parol explana- 
tion. The judge charged: ‘‘If this explanation 
satisfies you that he acted in good faith in answer- 
ing these questions, was guilty of no fraud, but an- 
swered them truly as he believed them to be in view 
of the explanations made at the time by the com- 
pany’s agent, then his answers are not to be held as 
estopping recovery, simply because the viewing of 
them in their limited aspect as to the printed ques- 
tions would be unfair to the plaintiff, if in point of 
fact the answers were superinduced by an explana- 
tion which the agent made at the time.” Again: 
‘‘If in good faith the insured answered these ques- 
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tions, in view of the interpretation that was pre- 
sented to him by the agent, then, gentlemen, there 
is no fraud; and if such you find to be the case, 
you must read, in these interrogatories, the explana- 
tion made by the agent at the time, and then read 
his answers to the interrogatories in the light of 
such explanations.” These instructions were held 
correct. On the point of the warranty, the court 
said: ‘‘ We have not overlooked the fact, so strongly 
insisted on by the learned counsel for the company, 
that the insured warranted the truth of his state- 
ments and answers to questions contained in the 
application. This would possess all the controlling 
effect claimed for it if the company had not author- 
ized its agent to construe and explain the questions. 
This authority, as we have seen, is clearly expressed 
on the face of the application. In fact, it is made 
the duty of the medical examiner, not only to pro- 
pound, but also to ‘ fully explain’ the questions con- 
tained in Form B. Surely the object of this could 
not have been to deceive and entrap the insured. 
Any intelligent applicant for insurance would infer 
from what is stated in the caption to the questions, 
that in answering them he should do so with refer- 
ence to the construction and explanation given at 
the time. If the questions were explained and an- 
swered in good faith according to the interpretation 
put upon them by the representative of the com- 
pany at the time, there could be no reasonable ob- 
jection to proving the facts and submitting them to 
the jury, as was done in this case. If the court had 
excluded the testimony complained of, and held 
the plaintiff below to a strict construction of the 
warranty, according to the letter of the questions 
as they appear in the printed form, a grave error 
would have been committed.” 


In Insurance Co. v. Holt, 35 Ohio St. 189, it was 
held, first, that a condition in a fire policy against 
subsequent insurance is not broken by the taking 
of subsequent policies by the insured which never 
took effect by reason of conditions therein con- 
tained, although such policies were not void on 


their face. Second. The receipt of payment on 
such subsequent void policies is not matter of de- 
fense in an action on the prior policy. The holding 
on the first point is well sustained by the following 
authorities: Mubbard v. Hartford Fire Ins. Co., 33 
Iowa, 825; 8. C., 11 Am. Rep. 125; Thomas v. Build- 
ers’ Fire Ins. Co., 119 Mass. 121; 8S. C., 20 Am. Rep. 
817, and note, 319; Knight v. Eureka Ins. Co., 26 
Ohio St. 664; 8. C., 20 Am. Rep. 778; Lindley v. 
Union Ins. Oo., 65 Me. 368; 8S. C., 20 Am. Rep. 
401; Gee v. Cheshire County M. F. Ins. Co., 55 N. 
H. 65; 8. C., 20 Am. Rep. 171; Mitchell v. Lycoming 
Ins. Co., 51 Penn. St. 402; Continental Ins. Co. v. 
Horton, 28 Mich. 173; Hand v. Williamsburgh City 
Ins. Co., 57 N. Y. 41; Sutherland v. Old Dominion 
Ins. Co., 31 Gratt. 176; but the rule is different in 
Louisiana; Allen v. Merchants’ Mutual Ins. Co., 80 
La. Ann. 1386. On the second point, the court said: 
‘‘In the absence of fraud, which is not claimed, 
there are no facts shown upon which to found an 
estoppel. The attempt to obtain further insurance 





did not of itself prejudice the insurer. If it be 
said that the belief that it had obtained further jp- 
surance was calculated to make the agents of the 
company and owners of the property less anxious 
for its preservation, or less watchful in protecting 
it, and that this increased the insurer’s risk, and 
was bad faith toward, and prejudicial to the in- 
surer, the answer is, that none of these things can 
be presumed, and there is no evidence tending to 
prove them, There is no principle upon which the 
compromise and settlement by the parties of the 
subsequent void policies can work an estoppel. The 
fact that the subsequent insurers may have regarded 
their polices as valid or voidable did not make them 
so; and the fact that the insured received a part or 
the whole of the amount insured by them, did not 
prejudice the defendant below, nor estop the in- 
sured from proving that the subsequent policies 
were void. The rights of the parties, under the 
policy sued on, became fixed at the time the loss 
occurred, and could not be affected by what was 
subsequently done between the insured and third 
parties.”” This view is sustained by the weight of 
authority in this country. Stacy v. The Franklin 
Ins. Co., 2 W. & 8S. 506; Jackson v. Massachusetts 
Mutual Ins. Co., 23 Pick. 418; Philbrook v. New 
England Ins. Co., 37 Me. 187; Lindley v. Union Mu- 
tual Ins. Co., 65 id, 368; 8. C., 20 Am. Rep. 701; Gale 
v. Belknap Ins. Co., 41 N. H. 170; Gee v. Cheshire 
Co. Mutual Fire Ins. Co., 55 id. 65; 8S. C., 20 Am. 
Rep. 171; Schenck v. Mercer Co. Ins. Co., 4 Zabr. 
447; Thomas v. Builders’ M. F. Ins. Co., 119 Mass. 
121; 8. C., 20 Am. Rep. 317; Sutherland v. Old Do- 
minion Ins, Co., 31 Gratt. 176; Hubbard & Spencer 
v. Hartford Fire Ins. Co., 33 Iowa, 325; 8. C., 11 
Am. Rep. 125; Mutual Assurance Society v. Holt, 29 
Gratt. 612; Knight v. Hureka Ins. Co., 26 Ohio St. 
664; S. C., 20 Am. Rep. 778. But the following 
authorities held the contrary: Carpenter v. Provi- 
dence Ins. Co., 16 Pet. 495; Digler v. N. Y. Cent. 
Ins. Co., 22 N. Y. 402; Jacobs v. Hq. Ins. Co., 19 
Upp. Can. 250. 


LAWFUL ACT MALICIOUSLY PERFORMED 
ON ONE'S OWN LAND. 


N Phelps v. Nowlen, 72 N. Y. 39; S. C., 28 Am. 
Rep. 93, the defendant had a spring on his own 
land surrounded by an embankment partly artificial, 
which raised the water in a well on the plaintiff's 
land. With intent to divert the water from the 
plaintiff's well, the defendant dug a ditch through 
the embankment, restoring the water to its natural 
condition. This lowered the water in the plaintiff's 
well. Held, that the plaintiff could not maintain an 
action of damage against the defendant therefor. 
The court cite Mahan v. Brown, 13 Wend. 261; 
Pickard v. Collins, 23 Barb. 444; Clinton v. Myers, 
46 N. Y. 511; 8. C., 7 Am. Rep. 373; distinguished 
Panton v. Holland, 17 Johns. 92; and disapproved 
Trustees of Delhi v. Youmans, 50 Barb. 820. 
This decision goes a step further than the decis- 
ions which repudiate the doctrine of VJetcher v. Ry- 
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lands, L. R., 1 Exch. 265; 8. C., H. of L. 830. 
That case held that where an owner of land accu- 
mulated water in a reservoir on his own land, he 
was bound at all hazards to prevent its escape to the 
injury of his neighbor's land, without regard to the 
question of negligence. As was said in Simonton v. 
Loring, 68 Me. 164; 8. C., 28 Am. Rep. 29: ‘* This 
doctrine has received a quasi approval in Ball 
vy. Nye, 99 Mass. 582; Wilson v. New Bedford, 108 
id. 261, 266; S. C., 11 Am. Rep. 352. While it 
has been criticised in Swetts v. Cutts, 50 N. H. 439; 
8. C., 9 Am. Rep. 276; Brown v. Collins, 58 N. H. 
442; 8. C., 16 Am. Rep. 372; and utterly denied in 
Losee v. Buchanan, 51 N. Y. 476, 486; 10 Am. Rep. 
623.” See, also, agreeing with the latter case, Mar- 
shall v. Welwood, 88 N. J. 339; 8. C., 20 Am. Rep. 
894; and tending to agree with Fletcher v. Rylands, 
Cahill v. Eastman, 18 Minn. 324; 8. C., 10 Am. Rep. 
184. Ball v. Nye was the case of percolation from 
a vault of filthy water; Wilson v. City of New Bed- 
ford, of percolation from a reservoir; Brown v. Col- 
lins, of horses frightened on a highway by a loco- 
motive, and running away, and breaking a post on 
plaintiffs land; (see note, 16 Am. Rep. 384); Swetts 
v. Cutts, of a land-owner preventing the flow of 
surface-water from adjacent land, and thus injuring 
the adjacent land; (see note, 9 Am. Rep. 284); Lo- 
see V. Buchanan and Marshall vy. Welwood, of explo- 
sion of steam boilers; Cahill v. Eastman, of the ex- 
cavation of a tunnel under the bed of a stream on 
defendant’s own land. An examination of these 
cases will show how far the doctrine of Fletcher v. 
Rylands has obtained in this country. Of course 
where that case is approved the doctrine of the 
principal case will be repudiated, for this holds that 
one may maliciously do a lawful act on his own land 
without liability for consequent injury to another. 

We will examine some of the cases not fully set 
forth in the opinion, and cited in argument. 

Consonant with the principal case is South Royal- 
ton Bank v. Suffolk Bank, 27 Vt. 505. The declara- 
tions stated that the defendants, maliciously, cor- 
ruptly, and wickedly, intending to injure, break 
down, and destroy the plaintiffs, a banking corpora- 
tion, and bring their bills into discredit and prevent 
their circulation, had bought up, taken, and kept 
out of circulation a large amount of their bills and 
notes, and refused to exchange them for other funds, 
but demanded and compelled the plaintiffs to pay 
the specie for them, whereby the plaintiffs were in- 
jured and deprived of great profits. On demurrer, 
held that no legal cause of action was disclosed. 
The court says: ‘‘ The declaration charges, in effect, 
that the acts were done from bad motives in the de- 
fendants. This, we think, is not enough. Motive 
alone is not enough to render the defendants liable 
for doing these acts, which they had a right to do. 
It is too well settled to need authority that malice 
alone will not sustain an action for a vevatious 
suit.” 

Wheatley v. Baugh, 25 Penn. St. 528, contains a 
learned review of the doctrine, but simply decides 
that where a spring depends for its supply upon per- 





colations through the land of the owner above, and 
in the use of his land for mining or other lawful 
purposes the spring is destroyed, such owner is not 
liable for the injury, unless it was occasioned by 
malice or negligence. This case is thérefore not in 
point, as the remark is obiter. 

In Roath v. Driscoll, 20 Conn. 533, the plaintiff 
had on his land a reservoir, made by excavating the 
ground a few feet below the surface, into which 
water flowed by percolation, and stood in sufficient 
quantity for the use of his cattle, but never rose to 
a level with the adjoining land. At a short distance 
he made another excavation, calling it a well, in 
which the water stood somewhat higher, but never 
overflowed. By means of a syphon he brought the 
water from the well into a cistern, from which he 
used and distributed it. The defendant afterward 
made an excavation on his own ground, in which 
water stood; the consequence of which was that the 
water did not rise high enough in plaintiff's well to 
pass into his cistern. Defendant acted for his own 
advantage without any intent to injure the plaintiff. 
On a bill to restrain the defendant from thus using 
the water, held, that the plaintiff, by his prior use 
of water, wnderground, acquired no exclusive right 
therein, as found in or on defendant’s land; the law 
of surface streams not being applicable. This case, 
therefore, is not in point. 

In Carson v. Western Railroad Co., 8 Gray, 423, 
the defendant having erected a fence on its own 
land, to keep the snow from being blown upon its 
road was held not liable for damages occasioned by 
a consequent accumulation of snow on the plaintiff's 
land on the other side of the fence. The court said: 
‘‘The plaintiff does not allege or offer to prove that 
the defendants, in erecting the fence, acted wan- 
tonly, negligently, or maliciously, or with any other 
purpose of inflicting injury on him or his property.” 
This case is therefore in point only inferentially. 

In Howland v. Vincent, 10 Metc. 371, an owner of 
land made an excavation on it, within a foot or two 
of a public street, and used no precaution to pre- 
vent passers from falling into it. A person passing 
along the street in the night fell into it and was in- 
jured. Held, that the owner was not liable therefor. 
The court say: ‘‘There is no pretense that the de- 
fendant was actuated by malice.” This again is 
only inferentially in point. 

Parker v. Boston and Maine Railroad, 3 Cush. 107, 
does not touch the subject of malice, but simply 
holds that if in consequence of an excavation made 
for a railroad, the water of a well on an estate ad- 
joining, but not crossed by the railroad, is drawn 
off and the well thereby rendered dry and useless, 
the owner of the estate will be entitled to recover 
damages therefor, in the same manner as for land, 
etc., taken by the railroad. 

In Greenleaf v. Francis, 18 Pick. 117, the trial 
court held that in the absence of all rights acquired 
by grant or adverse user for twenty years the owner 
of land may dig a well on any part thereof, not- 
withstanding he thereby diminishes the water in his 
neighbor’s well, unless he does so for the purpose of 
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injuring his neighbor, and not for the purpose of ob- 
taining water for his own use; but if he thus dig 
his well for the purpose of accommodating himself 
with water, he is not liable for so doing, even if he 
at the same time entertains hostility toward his 
neighbor and desires to injure him, and these feel- 
ings are thereby gratified. This was approved, the 
court saying: ‘‘These rights should not be exer- 
cised from malice.” The case, therefore, is not 
strictly in point against the principal case, even if 
it does not rather tend to support it. 

Brown v. Illius, 25 Conn. 583, was an action for 
corrupting the water of a well by means of noxious 
matter placed by defendant on his adjoining land 
and near the well, which was in part washed by 
rains along the surface of the ground into the well, 
and in part soaked into the ground and found its 
way into the well under the surface. The defend- 
ant claimed that he was not liable for the corruption 
of the subterraneous currents, but gave no evidence 
to show that the injury was thus produced rather 
than by direct soaking into the well. The plaintiff 
had given him notice of the effect. The court 
charged that if the injury was effected by corrup- 
tion of the subterraneous currents, defendant would 
be liable after the notice, for a continuance of the 
injury, if he could have prevented it by reasonable 
care and means. This charge was held correct by 


one judge, and two others held upon the evidence 
that if erroneous (upon which they expressed no 
opinion), it was of no practical importance. 


This 
case is not an authority for the plaintiff. 

Smith v. Adams, 6 Pai. 435, was a case of unlaw- 
ful diversion of subterranean water, and so far as it 
is in point, is disapproved in Trustees of Delhi v. 
Youmans, 50 Barb. 316. Carhart v. Auburn Gas- 
light Co, was a case of unlawful corruption of a run- 
ning stream of water. Ferrand v. Marshall, 21 
Barb. 409, was a case of lateral support of land. 
Relyea v. Beaver, 34 id. 552, was a case of unlaw- 
ful cutting of a line tree. In Hay v. Cohoes Co., 2 
Const. 159, it was held that where one blasts with 
gunpowder on his own land, and rocks are thereby 
thrown on his neighbor’s land, to its injury, he is 
liable without proof of negligence. The reason of 
this holding is thus pointed out in Losee v. Buchanan: 
‘“‘The acts of the defendant in casting the rocks 
upon plaintiff's premises were direct and immedi- 
ate. The damage was the necessary consequence of 
just what the defendant was doing, and it was just 
as liable as if it had caused the rocks to be taken 
by hand, or any other means, and thrown directly 
upon plaintiff's land.” Pizley v. Clark, 35 N. Y. 
520, was a case of unlawful interference with the 
flow of a stream. 

In Mahon v. Brown, 13 Wend. 261, the doctrine 
of the principal case was applied to the erection of 
a high fence maliciously erected on the defendant’s 
land, without benefit or advantage to him, but 
merely to annoy and injure the plaintiff, and ob- 
struct her air and light. 

In an article by Judge Cooley, in the Southern Law 
Review, on Incidental Injuries from the Exercise of 





Lawful Rights (14 Alb. L. J. 61), he says: ‘‘ An act 
which does not amount to a legal injury cannot be 
actionable because it is done with a ‘bad intent,’ 
This remark was made in a case where a landlord 
was charged with having maliciously distrained for 
more rent than was due to him, but it was only the 
statement of a principle that is as old as the com- 
mon law.” Citing Stevenson v. Newnham, 13 C. B. 
285, 297; Floyd v. Barker, 12 Co. 23; Snowball vy, 
Ansell, Comb. 116; Taylor v. Henniker, 12 Ad. & El, 
488; Heald v. Carey, 11 C. B. 993; Clinton v. Myers, 
46 N. Y. 511; Covanhoven v. Hart, 21 Penn. St. 
501; Jenkins v. Fowler, 24 id. 308; Fowler v. Jenkins, 
28 id. 176; Glendon Iron Co. v. Uhler, 75 id. 467; 
Smith v. Johnson, 76 id. 191. In Hunt v. Simonds, 
19 Mo, 583, the plaintiff declared against insurance 
officers for maliciously conspiring to refuse insur- 
ance on his property, to his injury. Held, that as 
he held no legal right to demand to be insured by 
them, they had a right to refuse, and whether they 
did so from good or from bad motives was of no 
legal importance. In Smith v. Johnson, supra, it 
was held that if one maliciously throw down a fence 
erected as a boundary fence, but on his side the 
line, this is no wrong, for the other was a trespasser 
in building it. So, in Jenkins v. Fowler and Fowler 
v. Jenkins, supra, held, that no action lies for mali- 
ciously throwing down fences put up through one’s 
land to mark the lines of a road never lawfully laid 
out. So, in Glendon Iron Works v. Uhiler, supra, 
held that no action lies for maliciously adopting a 
trade-mark to the injury of the plaintiff who had 
no exclusive right to it. In Auburn, etc., Plank Road 
Co. v. Douglas, 9 N. Y. 444, 450, it was held that no 
action lies for throwing open one’s land to the public, 
so that they may by passing over it avoid a toll-gate. 
In this case Selden, J., says: ‘Independent of au- 
thority, if a malignant motive is sufficient to make 
a man’s dealings with his own property, when ac- 
companied by damages to another, actionable, where 
is the principle to stop? For instance, if a man sets 
up a trade, not with a view to his own profit, but 
solely to injure one already in the same trade, how 
can the case be distinguished in principle from this ? 
So if one compels his debtor to pay, not because he 
wants the money, but that the latter may call upon 
his debtor and thus ruin him; or if one who holds 
stock in an incorporated company, with a view to 
depreciate the stock and thus injure some other 
holder, throws his stock upon the market and sells 
at a great sacrifice, would not these cases fall within 
the same principle? and yet no one would con- 
tend that an action would lie in these or similar 
cases.” 

The gist of this matter is admirably expressed by 
Black, J., in Jenkins v. Fowler, supra: ‘‘ Malicious 
motives make a bad act worse, but they cannot 
make that a wrong which in its own essence is law- 
ful.” As was said in Mahon v. Brown, supra: “The 
refusal or discontinuance of a favor gives no cause 
of action.” This last idea is recognized in Old Col- 
ony Railroad v. Miller, 125 Mass. 1; 8. C., 28 Am. 
Rep. 194. See, also, Cooley on Torts, 688-691. 
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THEOPHILUS PARSONS. 


T is always pleasant to dwell upon the services of 
men who command and captivate intellectual re- 


ct. 

The study of the character and writings of those 
who have enriched the field of jurisprudence, of sci- 
ence or art, who have given the world a direction 
toward the good, ever stimulates to emulation and 
beckons us onward to nobler exertion. 

Writers who have enlarged the range of law litera- 
ture, and helped to elucidate and unravel the tangled 
warp and woof of legal science; who have been lumin- 
ous guides to the earnest seeker after truth, deserve to 
have their names enrolled upon the tablet of memory. 
And not the least notable and deserving in this regard 
is the subject of our paper. His varied attainments 
aud legal knowledge have won for him respect and 
honor wherever law is administered. 

His father, Theophilus Parsons, was for many years 
considered one of the most learned and brilliant law- 
yers of the Massachusetts bar. He was appointed 
attorney-general in 1801, by President Adams, and 
although the appointment was confirmed by the sen- 
ate, he declined the honor. In 1806, Governor Caleb 
Strong appointed him chief justice of the Supreme 
Court of Massachusetts, a dignity which had been 
filled by John Adams, Nathaniel P. Sargent, William 
Cushing and Francis Dana, a place of much honor and 
usefulness. Upon his death, which occurred in 1813, 
at the age of sixty-three, Samuel Sewall succeeded to 
that honorable position. 

In an address to the grand jury, after the death of 
Chief Justice Parsons, his former associate, Judge 
Parker, said of him: ‘He was regarded as the living 
oracle of the law; others were great mcn, he was a 
wonderful man.”’ 

In 1836, twenty-three years after his death, a volume 
was published in New York, entitled, ‘* Commentaries 
on American Law, by the late Chief Justice Parsons,” 
which contains most of the opinions written by him 
while on the Supreme Court bench. They are justly 
regarded as able and lucid expositions of the law as 
then administered. The brevity and comprehensive- 
ness of his opinions remind us of those of the English 
judges of the last century. He did not write an essay 
on each given point in a case, as is too often the wont 
of judges in our day, but he clearly grasped the prin- 
ciples, and gave his conclusions, going directly to the 
heart of the question involved. His memory is said 
to have been remarkable; a capacious storehouse, sepa- 
rated into an infinite number of apartments, in which 
principles, facts and anecdotes were laid up according 
to their classes, marked and numbered, so that he 
could draw out and appropriate them whenever occa- 
sion offered, without confusion or misapplication. 
And thus his facility in citing authorities touching 
any given subject was wont to excite the admiration 
of the bar. 

He was a good citizen, an able jurist, a noble man. 
Theophilus Parsons, the eldest son of the chief justice, 
who is widely known as Professor Parsons, was born 
on the 17th day of March, 1797, at Newburyport. He 
was fitted for college in his fourteenth year, and gradu- 
ated at Harvard University four years later. Several 
of his classmates became distinguished in after life, 
among whom may be mentioned Jared Sparks, Profes- 
sor Convers Francis, and John G. Palfrey, author of 
the “‘ History of New England.” 

He studied law in the office of William Prescott, the 
father of William H. Prescott, the historian of Spain, 
Mexico and Peru— then a most prominent member of 
the Boston bar. And in dedicating his work on ‘The 
Law of Contracts,’’ to William H. Prescott, Professor 
Parsons speaks in endearing terms of him who directed 
his early law studies,—that he long had a desire of 





putting on record his testimony to the excellence of 
him who stood for many years at the head of his pro- 
fession, who was his master during his apprenticeship 
to the law, and ever after his revered instructor and 
invaluable friend. He says: ‘And very glad shall I 
be if by this slight memorial I may for a single 
moment arrest the waves of time, in their advancing 
flow over the sands in which are written his name, and 
the names of many others of our best and greatest.” 
After spending one year in Europe, during which time 
he visited various courts and cities, at the age of 
twenty he returned to his native land, to prepare him- 
self for the practice of his profession. 

He was occasional contributor to the North American 
Review, at that time edited by Professor Channing — 
then a quarterly periodical, and considered the organ 
of the literati of Harvard. His writings attracted de- 
served attention for their versatility and grace of dic- 
tion, and he was looked upon as one who held a logical 
and facile pen. 

While living in Taunton, during his early career at 
the bar, he was elected to the Legislature from his dis- 
trict, and discharged the duties of the office with satis- 
faction to his constituency. 

Besides writing for the Review, he found time to 
indulge in miscellaneous studies, poetry and the fine 
arts in turn engaging his attention. He loved to hold 
communion with nature, and allow his fancy to wan- 
der where the poetic mind perchance may see ‘‘ tongues 
in trees and books in the running brooks.” 

His mind, while being not a little poetically inclined, 
was inductional, and he instinctively contemplated 
men and their motives. He loved, like Southey — 

‘* Uncontrolled, as in a dream 
To muse upon the course of human things; 
Exploring sometimes the remotest springs, 
Far as tradition lends one guiding gleam ; 
Or following upon thought’s audacious wings 
Into futurity the endless stream.” 


His habits and tastes, while being social, were lite- 
rary, and he drew around him valuable friends of 
refinement and culture. 

In 1823 he married Catherine Chandler, daughter of 
Nathaniel Chandler of Petersham, Massachusetts, by 
whom he has had seven children. 

He established The United States Literary Gazette in 
1825, and for the first year acted as its editor. Its suc- 
cess was such that at the end of that time it was self- 
supporting, a fact, considering that magazine readers 
were few fifty years ago, even in proportion to the 
population of the country, in comparison with the 
present number, it is only stating what was the truth, 
that the Gazette must have been conducted with tact 
and ability. 

He afterward became joint editor with Pliny Mer- 
rick, late judge of the Supreme Court of Massachusetts, 
of a newspaper, The Free Press, which was published 
in Taunton. And upon resuming his residence in 
Boston, at the age of thirty, he became associated with 
Judge Willard Phillips in editing The Galaxy. 

About this time The New Jerusalem Magazine, a 
monthly periodical, was established in Boston, as an 
exponent of the New Church denomination, which is 
still published, and in which Professor Parsons took an 
active interest, having himself, at an early period, em- 
braced the tenets of faith announced in the works of 
Swedenborg. For the New Church he has published 
“Sunday Lessons,” several volumes of essays, which 
are models of pure English, and creditable commen- 
taries on the main points of the Swedenborgian faith; 
besides he wrote an octavo entitled, “‘Deus Homo,” 
called forth by ‘‘ Ecce Homo;”’ and more recently he 
has written ‘‘The Infinite and the Finite,” an able 
philosophical work. 

He has, during the past forty years, written many 
pamphlets on political, religious and literary subjects, 





288 


THE ALBANY LAW JOURNAL. 








some of which have been collected and preserved in an 
enduring form, while others have been forgotten or 
buried under the sands of time. 

Professor Parsons’ career at the Boston bar for 
twenty years was fairly successful, particularly in 
insurance and admiralty causes. His inclinations, 
however, were always toward writing on legal themes, 
and his experience as professor of Harvard Law School 
gave him abundant opportunity to indulge his desires. 
In 1847, he succeeded Professor Simon Greenleaf, the 
author of the able work on the Law of Evidence, as 
Dane Professor at Harvard, where he remained till 
1869, when he resigned and retired. Since then he has 
published several of his best-known works, and is at 
the present time annotating his law books, touching 
some of the more recent adjudications. Though in 
his eighty-third year, when we saw him last summer 
at his home in Cambridge, he was seemingly as cheer- 
ful and well nigh as vigorous, as when, seventeen years 
ago, we sat under his teaching. 

Students who attended Harvard Law School, while 
Professor Parsons was one of the lecturers, will not 
forget to remember the happy amenities of his nature, 
the warm, generous zeal he always manifested in their 
welfare. 

Of a communicative disposition, his labor never 
flagged in imparting, from his rich store-house of 
knowledge, instruction and wisdom, pointing the stu- 
dent ever to loftier aims and purposes. Certain it is 
that the study of law in Professor Parsons’ case did 
not narrow the mind, however much it may have 
sharpened it; so that Dr. Johnson’s remark to Burke 
does not happen to apply in this particular instance. 

During his lectures it was his wont to call forth ex- 
pressions of opinion from students on various matters 
touching law, logic or philosophy, which tended to 
keep alive an interest, and added to his attractiveness 
as a Jecturer. For at the outset, law, like metaphy- 
sics, seems to the student to be an abstruse science, 
“like longitude, about, never completely yet found 
out,”’ and until he has advanced far enough therein to 
be able to discern in the dim distance the electric light 
of truth and grandeur, his zeal may flag, or his mind 
become weary and obscured, and thus, a diversion by 
way of some homely illustration, or anecdote, may 
readily mirror to him the why and wherefore of cer- 
tain principles. 

While Professor Parsons has an agreeable manner 
and a pleasant countenance, his lustrous blue-gray 
eyes and mellow voice bespeak love for his fellow-men 
and a kindly and sympathetic nature. His home is 
comfortable and inviting; a spacious mansion of tho 
New England fashion, setting back from the main street 
with gardens surrounding it, richly studded with 
flowers of every description, his grounds extending 
from street to street, and presenting an aspect of cheer- 
fulness and beauty. The genial face of the professor 
beamed with the light of pleasant reminiscences, as he 
descanted upon his twenty-two years’ experience as a 
lecturer in the law school, and kindled with a sense of 
pride as he heard that several of his students had won 
distinction at the bar. 

He talked of law books, new and old, and of their 
authors; of his former colleagues, Professors Parker 
and Washburn, who have long since gone before, and 
of their characteristics; of the additions and changes 
which have been made during the past decade in the 
buildings and surrounding grounds of Harvard Col- 
lege. He evinced much familiarity with flowers and 
seemed enraptured with their delicate beauty. 

During the past twenty years Professor Parsons has 
published several text-books, which are rich in re- 
search, and displaying a commendable zeal for the 
profession, Probably the most valuable, at least the 
best known of his works, is that on the ‘“‘ Law of Con- 
tracts,”’ in three volumes, which has reached the sixth 





edition, and is cited in England and in this country as 
authority. 

Some writer on the ‘“‘ American Bench,” in the Con- 
temporary Review, three years ago, observed that “It 
would be difficult to point, in the whole range of legal 
literature, to works of greater learning than Chancel- 
lor Kent’s Commentaries, or Dr. Parsons’ Law of Con- 
tracts.” 

His other law books comprise two volumes on 
*“Notes and Bills’’ (1875); two volumes on “ Marine 
Insurance;’’ ‘‘ Maritime Law’ (1859), two volumes; 
“Mercantile Law ’’ (1862), one volume; ‘‘ Partnership,” 
one volume; “Shipping and Admiralty” (1869), two 
volumes; and “ Laws of Business Men,” one volume, 
improved and enlarged in 1879. 

The werk on Contracts has had an exceptionally 
large sale, the present annual sale, as we are authori- 
tatively informed, far exceeding that of any other 
legal text-book in any country; and of his ‘* Laws of 
Business Men,”’ over one hundred and fifty thousand 
copies have already been sold by subscription. 

Besides all this vast amount of work, Professor Par- 
sons executed a most satisfactory and valuable task in 
writing nearly all the law articles in the first edition of 
Appleton’s Cyclopedia, which have attracted deserved 
attention. His legal conclusions are usually correct 
and worthy to be followed. As an illustration of his 
accuracy in this regard, even where no written author- 
ity appears, we may mention this fact. In the sixth 
edition of his work on Contracts, he briefly gives his 
views on a question concerning asurety’s right, a point 
on which, at the time, no adjudicated case could be 
found in the books. A year or two later, the precise 
question came before the Queen’s Bench, in an im- 
portant case, which was elaborately argued by promi- 
nent counsel. In giving judgment, Quain, J. (in the 
case of Phillips v. Foxall, L. R., 7 Q. B. 677), after 
stating that he had not been able to find any direct 
court authority, says, in Parsons on Contracts, vol. 2, 
p. 31, the rule as to the right to revoke a guaranty is 
-hus given: “If the guarantee be to indemnify for 
misconduct of an officer or servant, the promise is re- 
vokable, provided the circumstances are such, that 
when it is revoked, the promisee may dismiss the ser- 
vant without injury to himself on his failure to pro- 
vide new and adequate sureties;”’ and adopted the 
principle as the law in that case. 

It is something for an able judicatory like the 
Queen’s Bench to follow an American authority, par- 
ticulerly when unsupported by a single court case; 
and at least shows that a high respect was entertained 
for the opinions of the author. 

In closing this brief and too hasty paper, we may be 
pardoned for quoting what seems apposite in this con- 
nection, the words of Attorney-General John Jarvis, 
in his letter to Lord Denman, upon that jurist retiring 
from the bench, and say of our subject that he has 
“carried into retirement the affectionate sympathies 
of every member of the profession, and will reapsome 
reward for his labors in the knowledge that he will 
long live in their memory, an example to applaud and 
emulate.” JOHN F. BAKER. 


LIFE INSURANCE — WAIVER — MISSTATE- 
MENTS IN APPLICATION — ERRORS OF 
MEDICAL EXAMINER IMPUTABLE TO 
COMPANY — CONFIDENTIAL COMMUNI- 
CATIONS—PHYSICIAN AND PATIENT. 


NEW YORK COURT OF APPEALS, FEBRUARY &4, 1880. 


GRATTAN V, METROPOLITAN Lire INSURANCE Co. 


By a life policy the insurance company was required to pay 
the amount of insurance “in sixty days after receipt 
and acceptance of proofs of death of insured.”’ The 
companykept blanks for such proof, and it was custom- 
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ary to furnish them to the representatives of insured 
persons in case of death. The representatives of the in- 
sured, on the policy named after his death applied to 
the company for blank forms of proof, and the com- 
pany refused to furnish them on the ground that the 
policy was null and void, and that it refused to recog- 
nize any claims thereunder. Held, that the company 
waived condition as to furnishing proofs of death. 

In reply to a question in the application as to his occupa- 
tion, insured described himself as a ‘‘soda water 
maker.” He was in fact a soda water maker by trade, 
but at the time in question, he was only a peddler of 
soda water. Held, that here was no misrepresentation 
or breach of warranty. 
connection with the application for insurance was a 
medical examiner's certificate, which the company re- 
quired the medical examiner to fill out. This was filled 
out by the examiner and signed by the insured, and 
contained a declaration by him that he had given true 
answers to the questions “that they agree exactly with 
the foregoing,” etc. A question was left unanswered 
at the time insured signed, but he gave the correct 
answer to the medical examiner, who afterward in- 
serted an incorrect one. Held, that the company, and 
not the insured, was responsible for the error of the ex- 
aminer, and the company could not take advantage of 
such error to defeat the policy. Held, also, that the 
transaction between the insured and the examiner 
could be proved by parol. 

A physician was called to attend the mother of insured in 
a professional capacity in her last illness. There was 
no evidence that he knew or visited or saw her at any 
other time orin any other capacity. Held, that the 
knowledge of the cause of such mother’s death ac- 
quired by the physician by observation of her symp- 
toms or any physical examination to which she was 
subjected was a privileged communication and under 
the statute could not be disclosed by the physician. 
Held, also, that the death of the patient did not 
authorize a disclosure by the physician of such knowl- 
edge. ~ 


Wm. Henry Arnoux, for appellant. 
La Mott W. Rhodes, for respondent. 


CTION upon a policy of insurance upon the 

life of Terence Grattan. The facts sufficiently 

appearin the opinion. From a judgment in favor of 
plaintiff defendant appealed. 


DANFORTH, J. By the terms of the policy the de- 
fendant was required to ray the amount of the insur- 
ance ‘in sixty days after receipt and acceptance of 
proofs of the death of the insured.” As tothe man- 
ner and form of proof, and the time within which and 
the person by whom an opportunity should be given 
to the company to accept and receive the “proofs,” 
the policy is silent. It appears, however, upon the 
trial, by the evidence of the defendant's officers, that 
the company was provided with blanks for such 
proofs, aud that it was their custom, upon the death 
of an insured person, to send these blanks to his rep- 
resentative or for his use to the local agent; that the 
life insured died on the 8th of November, 1876, at 
Troy, and immediately thereafter the plaintiff applied 
to the local agent in that city for the proper blanks, 
and he, on the eleventh day of that month, after hav- 
ing seen the dead body of the insured, wrote to the 
defendant, informing it of that fact, of the plaintiff's 
application to him for blanks and requesting it to 
furnish them in order that the usual proofs of death 
might be made. A similar application was made by 
the plaintiff through his attorney, but iu both instances 
the defendant declined to furnish the blanks, “‘ on the 
ground that the policy was null and void, and that it 
refused to recognize any claim thereunder.’’ This is 
the finding of the referee, and he further finds that 
“the defendant also directed its local agent not to 
give the usual certificate required to be given by him 
in such cases.”” From these facts the referee finds as 
aconclusion of law, that there was ‘‘a waiver on the 
part of the defendant as to, and that it did thereby 





and by reason thereof waive the provision of said pol- 
icy requiring the plaintiff to furnish said proofs of 
loss.’”’ That the insured did in fact die at the time 
alleged is admitted by the answer, and I think the 
referee committed no error in the conclusion referred 
to. The condition itself was a necessary and proper 
one; but it was wholly for the benefit of the defendant 
and might be waived. When, as in this case, the in- 
surer says, ‘‘we have cancelled the policy and will 
recognize no claim under it,” it must be deemed to 
have done so. Notice of death had been given, and 
the defendant had received it from its own agent, as 
well as from the representatives of the policy-holder. 
The proofs of death called for by the terms of the pol- 
icy must, in view of the custom of the defendant be- 
fore referred to, be held to relate to proofs according 
to its instructions and upon blanks to be by it fur- 
nished. 

Its refusal to furnish them after application was 
equivalent to saying that they would not accept or re- 
ceive proofs, and the plaintiff could not be required to 
perform an idle ceremony. Shaw v. Republic Life 
Ins. Co., 69 N. Y. 286; Goodwin v. Massachusetts Life 
Ins. Co., 73 id. 480. 

It is, however, contended by the learned counsel for 
the appellant, that the finding upon this question was 
not within the issue made by the pleadings, and that 
the referee erred in permitting the plaintiff to amend 
his complaint. As originally served it contained an 
averment that ‘‘on or about the 22d day of November, 
1876, the plaintiff furnished the defendant with proof 
of the death of said Terence Grattan.’’ Before the 
close of the plaintiff's case, but after most of the evi- 
dence to which I have adverted and other evidence 
had been introduced, and while the plaintiff yet had 
the case, his counsel asked of the referee leave to 
amend the complaint by alleging that ‘‘the defendant 
had waived the requirement in its policy, that the 
plaintiffs should furnish proof of the death of the in- 
sured.’”’ This was objected to by the defendant’s 
counsel on the ground that “it substantially changes 
the defense, and therefore the referee is without 
power to grant it.”” Leave was given upon terms, and 
among others, that the plaintiff should pay costs to 
the defendant. The costs were paid and the amend- 
ment made. It was clearly within the power of the 
referee to allow it. It may be added that by accepting 
the costs imposed as a condition of the amendment, 
the defendant is precluded from availing himself of 
the objection, if it was otherwise good. There is no 
suggestion that the defendant was prejudiced, and the 
trial proceeded upon the answer already in. 

The remaining questions relate to the merits and are 
more important. 

It is next contended by the defendant that the life 
insured, in his application for the policy, made false 
and fraudulent representations. First. In regard to 
his occupation. Second. In regard to the cause of the 
death of his mother and sister. The application cov- 
ers more than two pages of the printed case. It con- 
tains questions numbered from one to seven, most of 
them divided into parts distinguished by letters of the 
alphabet, from A to F, inclusive, and sub-clauses 
characterized by neither figure nor letter, but separated 
from the context by blank spaces, calling for twenty- 
eight answers, while the medical examiner’s certificate 
annexed thereto covers more than three pages and 
calls for upward of one hundred answers, to be signed 
also by the applicant for the insurance, and as given 
purports to be transcripts of his answers to the med- 
ical examiner. 

The declaration of the physician follows, and is sim- 
ply that he has considered the application annexed and 
carefully examined Mr. Terence Grattan and has wit- 
nessed his signature as above. Now, what do ae 
from these pages of interrogation concerning the gecu- 
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pation of the life insured? The second question of the 
application calls for the name at full length of the life 
proposed for insurance, and in the second subdivision, 
for his occupation. The answer is, “‘soda water 
maker.”’ Then, after more than twenty intervening 
questions upon other subjects irrelevant to the one in 
hand, is this clause “occupation? Full particulars 
regarding the applicant’s business or trade must be 
given. If a mechanic, state in detail all the various 
kinds of work performed.” This does not seem to be a 
question but rather a memorandum by way of instruc- 
tion to the agent; but for whatever purpose designed, 
there is no answer to it, nor observation written 
against it, and I think the referee wus quite right in 
holding that its position in the application would not 
warrant the finding that it was addressed to the life 
proposed. In the part entitled ‘‘ Medical Examiner’s 
Certificate,’’ the question first noted above is repeated 
and the same answer is given — “ soda water maker.” 
The seventeenth question is as follows: ‘‘What isyour 
opinion of the influence of the said life’s occupation 
on the risk?’’ And the answer is: “Is out of doors 
most of the time selling soda water; in my opinion, 
healthy occupation.’’ Now, the paper containing these 
answers is, as I before observed, signed by the life 
proposed, Terrence Grattan, and contains this declara- 
tion: “I hereby declare that I have given true an- 
swers to all questions put to me by the medical exam- 
iner; that they agree exactly with the foregoing; that 
I um the same person described in the accompanying 
application and whose signature is appended to declar- 
ation and warranty herewith.’’ These answers must 
be taken together; they state the occupation of the 
life proposed and his then employment. Both were 
true, and neither inconsistent with the other. By 
trade a maker of soda water, he was also vending it. 
It is quite impossible that the defendants were misled 
by the answer, and in no aspect was the answer false; 
the referee’s finding that he was a soda water maker is 
sustained by the evidence. If a man, for want of em- 
ployment, steps aside for a season from his regular and 
usual calling, he does not lose his connection or give 
up his craft, as in this case he did not cease to bea 
maker of soda water because for the time being he 
sold it in the streets. Neither is inconsistent with the 
other, but both are functions of the same calling. 

Second. In regard to the death of his sister. Ques- 
tion fourteen to be answered by the medical exam- 
iner is under these words: ‘ Family history of life 
proposed.” It calls for information concerning mother, 
father, brother and sisters, and of the latter the quer- 
ies are the following: ‘‘Sisters?—Three. Age, if liv- 
ing —19, 13, 11. Condition of health? — Healthy. Age 
at death ?— One 23 14, and one 9 months. Disease ?— 
One not known to applicant, and one teething.’ It 
appeared that in another application for insurance in 
the National Life Insurance Company, in February, 
1876, Terence stated the cause of his sister’s death in 
these words: ‘* Female irregularities and terminated 
in consumption.” 

The referee, upon evidence warranting the conclu- 
sion, found that such was the cause of her death; that 
it was so stated by Terence Grattan to Dr. Gnaden- 
dorff before signing the certificate of the medical ex- 
aminer at the time the application was made; that 
Dr. Gnadendorff was the examining physician of the 
defendant, and made said medical examiner's certifi- 
cate in his own handwriting; that question number 
fourteen in said certificate and known therein as the 
** Family History,’ and all of said certificate thereaf- 
ter, except the signature of said Terence Grattan, was 
in blank at the time Grattan signed it; and that the 
cause of the death of said sister was in blank when 
Grattan made his signature thereto. 

After that Dr. Gnadendorff filled in the cause of the 
death of said sister in the words ‘‘ Not known to ap- 





plicant ;’’ although the real cause of death, as above 
stated, had been given to him and was known to him 
at the time, and which said Terence Grattan had reason 
to believe, and did believe, would be correctly inserted 
in said certificate at the time he placed his signature 
thereto. And he also found that the statement now 
appearing in the report as to the cause of the sister's 
death was not made to the examiner at any time. 

This finding is very satisfactorily sustained by the 
evidence. Frederick Eicholz was the defendants’ 
agent in soliciting Grattan to take out the policy, and 
he continued to be such agent down to the time of the 
trial. He was examined as a witness, and his evidence 
shows the great care taken by Terrence Grattan to 
get from the family Bible and other sources in- 
formation required by the company and called for by 
the numerous questions before referred to. It wag 
written upon paper and given in the presence of this 
agent and of Terence Grattan to the examiner. Eich- 
olz testifies that on that paper the cause of the sister’s 
death was written ‘‘Female irregularities or weak- 
nesses, terminating in consumption;”’ that no death 
was stated to have been from any cause unknown to 
the applicant. The medical examiner testifies that the 
paper was destroyed, but by him and two other wit- 
nesses cognizant of the facts the testimony of Eicholz 
was confirmed. 

There can be no doubt that the utmost good faith 
was exercised by Terence Grattan in getting together 
the information required and communicating it truth- 
fully to the medical examiner and the plaintiff's solic- 
iting agent. The instructions under which the exam- 
iner acted required him to “invariably give the 
answers to the following questions in his own 
handwriting, and not allow an agent or other person 
to dictate any part of them.’’ These instructions 
were complied with in that respect, and the question 
now is as to the effect of the misstatement by him in 
consequence of his failing to report accurately the 
answer given by the life insured. He was the agent of 
the defendant for the purpose of reporting the answer 
to the questions referred to, and was so held out to 
Terence Grattan. He was, as medical examiner,charged 
with certain duties by the defendant, and was acting 
in concert with the soliciting agent of the company. 
On the part of the life insured was entire good faith 
and truthfulness, and there is no reason to suspect 
any intentional unfairness on the part of the examiner. 
The omission was inadvertent. Is the company thereby 
released from its obligation? Many decisions in this 
court show that itis not. Mowry v. Rosendale, 74N. 
Y. 360, and cases there cited. Within the principle 
therein recognized as well established, the erroneous 
answer must be taken as the declaration of the defend- 
ant, and in any controversy depending upon it must, 
as between the parties, be taken to be true. In this 
case the physician was not the agent to solicit insur- 
ance, but he had an act to perform in regard to it as 
the agent of the company. His written instructions 
were to write out the answers. In this instance be 
failed to do it correctly. The principle upon which it 
has been held that the company, and not the insured, 
is responsible for the error of the soliciting agent, is 
equally applicable here. This question has been repeat- 
edly considered by this court, and in the recent case of 
Flynn v. Equitable Life Assurance Society, 9 Weekly 
Dig. 324, was again before us. The point presented 
was similar to the one now under review. The decision 
was in conformity with the views above expressed, 
and the doctrine referred to must be deemed settled. 

Nor was it incompetent to prove by parol the actual 
transaction between the insured and the medical ex- 
aminer. It was proper to do this in reply to the de- 
fendant’s case without reforming the contract or 
asking for equitable relief. 

Fraud and breach of warranty in regard to his sis- 
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ter’s death is averred in the answer, and the matter 
given in evidence was proper in reply thereto. If suf- 
ficient as the foundation for equitable relief or ground 
for reforming the contract, it was not improper to re- 
ceive, in this action, evidence which wouid defeat the 
defendant’s claim, or which would be competent in any 
action ina court of equity. This advantage is secured 
to the litigant by the union of legal and equitable 
remedies into one system. Emery v. Pease, 20 N. Y. 
62; N. Y. Ice Co. v. N. W. Ins. Co., 23 id. 357; Arthur 
v. Homestead Ins. Co., Court of Appeals, not yet re- 
ported. 

The remaining inquiry relates to the exclusion of 
evidence offered by the defendant for the purpose of 
showing disease in the mother and sister of the life in- 
sured, and therefore the falsity of his representations. 
It was offered from two sources; first, physician, and 
second, laymen. As to the physician, the inquiry is 
answered by the statute. Its very language sustains 
the ruling of the referee. ‘‘ No person,” it says, ‘duly 
authorized to practice physic * * * shall be allowed 
to disclose any information which he may have ac- 
quired in attending any patient in a professional char- 
acter, and which information was necessary to enable 
him to prescribe for such patient asa pbhysician.’’ The 
object of this statute defines its limits; it is operative 
between persons named and applies to a certain state 
or condition of facts; it operates between the physi- 
cian and his patient whenever that relation exists, and 
its object is to compel secrecy as to any information so 
acquired by the physician in attending his patient and 
which was necessary to him whileacting in that capac- 
ity. It expresses the will of the Legislature; and the 
duty of the court is one of verbal construction only. Is 
the present case within it? In answer to the question, 
“ Have either of his parents ever had pulmonary, scro- 
fulous or other constitutional diseases,’’ the answer 
was ‘* No,” and as to his mother, the cause of her 
death was said to have been “fever after confine- 
ment.’? The answers are found in the medical exam- 
iner’s certificate, but it is claimed that they should be 
regarded as coming from the life insured; and for the 
purpose of the discussion before us, I shall so consider 
them. The defense alleges that these answers were 
false because, as it alleges, ‘‘ his mother and sister had 
died of consumption.’ To maintain this issue the 
defendant called Dr. Sheppard and proved by him that 
he was a practicing physician, that he attended the 
mother of the life insured in “her last illness, in a pro- 
fessional capacity.”” The defendant thus established 
that the relation between the mother and the witness 
was that described in the statute—of physician and 
patient. There is no evidence to show that the witness 
had any earlier or other acquaintance with her, or that 
he knew or visited or saw her at any other time or in 
any other capacity. So far as appears, his introduction 
to her occurred for the first time when he was thus 
called to her in his professional capacity. Thereupon 
the following questions were put to him; 


“Ist. Do you know and are you able to state the 
cause of her death?’’ 

“2d. Did you observe the symptoms that she exhib- 
ited in her sickness? ”’ 

“3d. Were the symptoms of the disease such that 
you might have discovered it without the aid of any 
specific statement made by the patient; that is, by 
observation and physical examination could you have 
ascertained the character of the disease? ”’ 

“4th. Werethe symptoms of her disease such that 
you might have discovered them without their being 
coutidentially disclosed to you by Mrs. Peter Grattan 
or any friend or attendant, or through any private ex- 
amination?” 

Defendants counsel then read the statement of the 
life insured that the cause of his mother’s death was 
intermittent fever after childbirth, and then asked the 
witness: (5) ‘‘Is this statement true?” 





This question was asked this witness: (6) ‘Did you 
ever treat Mrs. Grattan for intermittent fever, and if 
so, did you treat it as the radical disease oras an inci- 
dental symptom ?”’ 

These questions, so far as they are material, come so 
strictly within the prohibition of the statute that an 
extended discussion of the reasons or ground of ex- 
clusion would be out of place. 

The first and second questions were preliminary, and 
standing by themselves, unimportant. We may assume 
they would have been answered in the affirmative and 
in view of his profession and the relation the witness 
bore to his patient, it would be a necessary inference 
that his knowledge of the cause of her death was ac- 
quired, and his observation of the symptoms exhibited 
in her sickness, made by him in his character of physi- 
cian. The third and fourth questions were immate- 
rial, except as the answers might lead to other ques- 
tions —as I assume they would have done — calling for 
the result of such discovery and observation as might 
have been made under the conditions assumed by the 
questions. The matter thus called out would be dis- 
closed in violation of the law. The third question is 
of two clauses; the second clause limits or explains 
the first, but however considered was inadmissible. 
The observation which he might have made, and the 
physical examination to which the patient was sub- 
jected were permitted to him in his character of physi- 
cian and not otherwise. Though the patient had been 
dumb it would make no difference. The communica- 
tion to his sense of sight is within the statute as much 
so as if it had been oral and reached his ear. It needs 
not that the examination should be private. It is 
enough that the witness acquired the information in 
his character as physician and in the due and proper 
exercise of bis calling. Nor was it necessary for the 
plaintiff to show in the first instance, by formal proof, 
that the information was necessary to enable the wit- 
ness to prescribe. Such, under the circumstance of 
this case, is the inevitable inference. 

In Edington v. Mut. Life Ins. Co., 67 N. Y. 185, the 
question at this point was thus disposed of* Evidence 
was there offered to show by certain physicians that 
the life insured was afflicted with disease, and it was 
urged ‘‘ that the testimony they would give was based 
on {knowledge which they obtained solely from their 
attendance upon him as physicians, and not from any 
information received from him.’ It was excluded, 
and Miller, J., speaking for the court, upon appeal, 
bolds that it was rightfully rejected, and with other 
words to the same effect, says: ‘‘The point made that 
there was no evidence that the information asked for 
was essential to enable the physician to prescribe is not 
well taken, as it must be assumed from the relation- 
ship existing that the information would not have been 
imparted except for the purpose of aiding the physi- 
cian in prescribing for the patient. When it (the stat- 
ute) speaks of information, it means not only commu. 
nicatious received from the lips of the patient, but 
such knowledge as may be acquired from the patient 
himself, from the statements of others who may sur- 
round him at the time, or from observation of his ap- 
pearance or symptoms. Evenif the patient could not 
speak, the astute medical observer would readily com- 
prehend his condition. Information thus acquired is 
clearly within the scope and meaning of the statute.”’ 

The doctrine thus enunciated was reiterated and 
enforced in Dilleber v. Home Life Ins. Co., G9N. Y. 
256, and Cohen v. Con. Life Ins. Co., id. 308. So far, 
therefore, as the questions marked one to four, ex- 
cluded by the referee, are concerned, he followed the 
statute and decisions of this court in his ruling. 

It is urged, however, by the learned counsel for the 
appellant, that no professional medical action is needed 
after death; that the event severs the relation of phy- 
sician and patient, and that, consequently, informa- 
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tion of the cause of death cannot be acquired to enable 
a physician ‘to prescribe’”’ for a patient. 

The case before us is not one where the witness was 
called in for the first time after the death of the 
patient, but one where the lips of the physician were 
sealed during the life of the patient, and where, 
although by death he loses the patient, his lips must 
remain closed. 

It was held under the old law that the seal must re- 
main until removed by the patient; and it is now so 
provided by statute. Code of Civil Procedure, § 836. 

The witness learned the cause of his patient’s death 
while attending her iu a professional capacity, and as 
it must be inferred, from the symptoms caused by the 
disease. The remaining, or fifth and sixth questions 
were objectionable, for the same reasons. Whether 
the statement of the life insured as to the cause of his 
mother’s death was true or not, could be answered, if 
at all, by the witness by an opinion formed from his 
observation while an attending physician and informa- 
tion obtained as such. 

There was no statement by the life insured nor any 
issue before the referee, which made material the in- 
quiry whether “‘the witness had ever treated Mrs. 
Grattan for intermittent fever, and if so, whether he 
had so treated it as the radical disease, or as an inci- 
dental symptom.”’ If regarded as part of the general 
purpose to show the real cause of death, it comes 
within the exclusion of the statute, and concerning it 
the witness was not competent to speak. 

In Sloane v. N. Y. C. R. R.Co., 45 N. Y. 125, the 
plaintiff sued to recover damages for injuries sustained 
by him in consequence of the negligence, etc., of the 
defendant, and among other items, claimed the amount 
of his physician's bill. The defendants counsel, on the 
cross-examination of the physician, asked ‘‘ whether 
the plaintiff had the venereal disease while under his 
care as a physician?” and its exclusion by the trial 
judge was urged as error and ground for a new trial. 
This court -—- The chief judge delivering the opinion — 
held no error. ‘‘ We think,” he says, ‘‘ this was privi- 
leged under the statute. The question did not, in 
terms, ask for any communication from the plaintiff, 
but it was an inquiry as to the existence of a disease 
which the plaintiff had while under the care of the 
witness as a physician. The presumption is, from the 
question, that he learned it as a physician for the pur- 
pose of prescribing. The question itself implies it. 
To require the plaintiff to make the preliminary in- 
quiry whether he learned the fact for the purpose of 
prescribing would, in effect, if the fact existed, have 
deprived the plaintiff of the protection of the statute. 
It would have proved the fact indirectly, which might 
be as injurious as if proved legitimately.”’ 

In Briggs v. Briggs, 20 Mich. 34, it is said: ‘* He had 
no knowledge upon the subject except what he obtained 
in the course of his professionalemployment. * * * 
We do not understand the information here referred 
to, to be confined to communications made by the 
patient to the physician, but regard it as protecting, 
with the veil of privilege, whatever, in order to enable 
the physician to prescribe, was disclosed to any of his 
senses, and which in any way was brought to his 
knowledge for that purpose.’’ On the other hand, in 
Edington v. tna Ins. Co., (manuscript opinion by 
Earl, J.,) the question addressed to the physician was 
held proper by the learned judge, because, as is there 
stated, ‘‘it does not appear that he discovered that dis- 
ease or learned its nature while attending him (the life 
insured) professionally. He saw him frequently before 
he attended him and saw him after he ceased to attend 
him, and the court could not say that he could not 
answer without disclosing the necessary information 
which he had obtained while in professional attend- 
ance upon him.” 

In the case before us, the referee has presented for 











examination a witness who was first called to the sick 
woman that he might discover her disease. He learned 
the nature of it that he might treat her, and watched 
the symptoms as they developed and terminated in her 
death. It was for such a purpose and during this time 
only, that he saw her; and during all this time he at- 
tended her as her physician. He had acquired knowl- 
edge in no other capacity, nor for any other purpose. 
He had none, therefore, that he could disclose. His 
diagnosis w’ 3s made upon her employment, and whether 
aided in this by visible sign or audible communication 
can make no difference. Whatever opportunity he had 
for knowledge concerning her was afforded by his em- 
ployment, and its import was necessary to him that he 
might, to her advantage, practice his art, or, in the 
language of the statute, ‘‘prescribe’’ for her. The 
information so obtained must remain inclosed with 
him, for he is forbidden by statute to “disclose”’ it. 
The word must be taken in its fullest sense. He must 
uot tell it; not because the patient declared the com- 
munication to be confidential, or because the physician 
considered it so, but because the statute says that the 
communication to him shall not be by him disclosed or 
told. Any other rule will annul the statute and per- 
mit it to be evaded. I confine these observations to 
the case in hand, or one similar, where communica- 
tions begin with and follow the employment of the 
physician, and are the result or consequence of the re- 
lation he sustains to his employer or patient. The 
court need lay down no rule; the statute is the rule 
and we are merely to inquire whether the case comes 
within it. If it does, we should abide by it; for, in 
the language of Cramworth, V. C., in Balguy v. Broad- 
hurst, 1 Sim. (N. 8.) 111, “I am sure that it is most in- 
convenient to havea rule laid down and the courts 
struggling to avoid it.”’ Its object is a beneficent one, 
“it rests on obvious principles of convenience and 
policy.” 1 Stark. Ev. 103; Wilson v. Rostall,4 D. & 
E. 760, per Buller, J., aud it should be so construed as 
to carry out that object effectually, and so far as the 
language will admit, as to reach and defeat all attempts 
to do, in an indirect or circuitous manner, that which 
it has prohibited. It must be understood as extending 
to all such circumventions and rendering them una- 
vailing. 

The case of Pierson v. People, lately decided by this 
court, and referred to by the appellant, contains noth- 
ing to the contrary of the views above expressed. In 
that case an exception was recognized as one proper 
and necessary to be made, in the very nature of things, 
for no intention on the part of the Legislature could 
be discovered to repeal the general principle which 
makes the safety of the citizen the supreme law of the 
State, or to depart from the general system of law 
which looks to the detection and punishment of crime. 
It has no bearing upon the case before us. 

The testimony of Anthony Smith was properly ex- 
cluded. He was not fitted by any special training or 
by his professional education to speak as an expert or 
express an Opinion in reference to the character of the 
disease with which Mrs. Grattan was afflicted. I think 
no error was committed by the learned referee in 
reaching the conclusion on which the judgment ap- 
pealed from rests. It should, therefore, be affirmed. 

All concur, except Earl, J., concurs, save as to re- 
jection of testimony of attending physician, and as to 
that dissents. 





As returns come in from the rural districts we find 
increasing evidences of the goodness of lawyers. We 
now have advices that in Indianapolis one of the 
leading Presbyterian churches has a Bible class, so 
large that it is divided into two sections, each of which 
is superintended by alawyer. This class is regularly 
attended by five or six of the most prominent lawyers 
of that place. Col. Ingersoll would do well to join one 
of these classes. 
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SUNDAY CONTRACTS — SUBSCRIPTION TO 
PAY FOR CHURCH BUILDING A 
WORK OF CHARITY. 

MICHIGAN SUPREME COURT, FEBRUARY Ul, 1880. 


ALLEN, Plaintiff in error, v. Durry. 


Anagreement to contribute toward the purchase of a house 
of worship is a work of charity and is not void if made 
on Sunday, under a statute forbidding “any manner of 
labor, business or work except only works of necessity 
and charity ”’ on that day. 

— brought by John S. Duffy and others as 
ii trustees of a Methodist church against plaintiff in 
error, Allen, upon a subscription made for the purpose 
of a house of worship for a religious society. One 
Levi Morrill, who was one of the trustees of the society, 
had constructed the building on his own land and at 
his own expense, expecting, but having no assurance, 
that the society would take it off his hands and reim- 
burse the cost. At one of the regular services of the 
society, held on a Sunday in August, 1876, the officiat- 
ing clergyman stated the facts to the congregation, and 
a proposition was made that the amount needed to 
purchase the building from Morrill be then raised by 
subscription. Many persons then offered sums which 
they specified. There was a subscription paper with a 
heading, whereby several persons promised to pay the 
sums set opposite their names respectively. Among 
the persons promising to give was the plaintiff in error, 
who agreed to pay $25. The subscription paper was 
afterward turned over to Morrill, and he deeded the 
church property to the society. When plaintiff in 
error was afterward called upon he refused to pay or 
give a note, intimating that as the promise was made 
on Sunday he could not be compelled to pay unless he 
chose to do so. Not having made payment this suit 
was instituted. 

Cooxey, J. (after stating the facts and passing upon 
the question as to whether the suit was properly 
brought in the names of plaintiffs below, as trustees, 
and considering a question of evidence). The princi- 
pal question in the case is whether the contract was 
void because made on Sunday. The plaintiff in error 
contends that the business of raising subscriptions on 
Sunday to pay off a church debt or to purchase a house 
of worship is within the prohibition of the statute, 
and that any contract made in the course of it is there- 
fore void. The defendants in error dispute this, and 
insist that the case is one within the exceptions of the 
statute. The statute is as follows: 

‘“No person shall keep open his shop, warehouse, or 
workhouse, or shall do any manner of labor, business, 
or work, except only works of necessity and charity, 
or be present at any dancing, or at any public diver- 
sion, show or entertainment, or take any part in any 
sport, game or play, on the first day of the week; and 
every person so offending shall be punished by a fine 
not exceeding $10 for each offense.’’ Comp. Laws, 
§ 1984. 

Whatever labor, business or work is prohibited by 
this statute is confessedly illegal, and promises made 
in the course of it can support no action. So much is 
condeded. 

Is the raising of money for the purchase of a house 
of worship a work of necessity or charity.? That is the 
question; or perhaps it is a little narrower than this, 
namely: Is the solicitation of contributions from a 
congregation assembled on Sunday for religious wor- 
ship, in order to pay for a house of worship, which has 
been erected for their occupation for religious purposes, 
a work of necessity or charity? The Circuit judge was 
of opinion that the question involved an element of 
fact as well as of law, and he submitted it to the jury 
in that view. ‘‘If theagreement or contract,’’ he in- 





structed them, ‘‘ was made on Sunday, it is void unless 
it is a work of necessity or charity for which it was 
made. Our statute prohibits the performance of busi- 
ness or labor on Sunday, except as to work of necessity 
or charity, and the Supreme Court has decided that all 
contracts made on that day are void, except for a work 
of necessity or charity. As to whether this subscrip- 
tion comes within this exception I shall leave it for 
you to determine. There may be honest differences of 
opinion on this subject, and therefore I leave it to you 
as aquestion of fact. And you are not to be controlled, 
in considering this, by the practice of churches. It is 
not what churches have done in this respect, but what 
they ought to have done in view of the statute. This 
law may be intended to prevent this business in 
churches. The raising of money to build churches 
may have been one of the objects contemplated by the 
statute. If you find that this subscription was not for 
a work of necessity or charity, it is void and cannot be 
ratified. If you find it to bea work of necessity or 
charity, it need not be ratified.” 

The judge was in error in supposing that the ques- 
tion was either wholly or partially a question of fact. 
It isa question of law, purely, and cannot be left to 
depend upon the opinions of jurors, as to what is a 
work of charity or necessity and what is not. If it 
could, there would be and could be no settled rule 
whatever, for jurors will never agree upon it. The 


question is purely one of statutory construction, and ~ 


when we find what the statute intends, that intent 
must be the law for allcases. Nevertheless, if therule 
of law is found to be in accord with the finding of the 
jury, namely, that the promise in question is within 
the exception of the statute, the instruction will thus 
appear to have been harmless, and the verdict may be 
allowed to stand. 

We shall waste no time upon the question whether 
the business done in taking subscriptions was a work 
of necessity. No doubt the time chosen was the most 
convenient time for taking up subscriptions, because 
the persons concerned would be likely to be generally 
present; but it might for the same reason have been 
the most convenient time for doing other business, 
such as the trading of horses, the hiring of laborers, 
and the general settlement of accounts, had the per- 
sons present been disposed to engage in such transac- 
tions. If mere convenience is to be the test of neces- 
sity, any work on Sunday may be shown to be necessary 
under some circumstances. Jones vy. Andover, 10 
Allen, 18; Sparhawk v. Union Ry. Co., 54 Penn. St. 
401; Johnson v. Commonwealth, 22 id. 102. The de- 
fendants in error do not pretend to sustain such a doc- 
trine, but rely upon the exception in favor of works of 
charity. 

What, then, are works of charity? What works are 
exempted from the prohibition of the statute as fit and 
proper to be done upon a day which is generally ob- 
served as a day of rest, of worship? This is the inquiry 
to which our attention is limited. 

Charity is active goodness. It is doing good to our 
fellow-men. It is fostering those institutions that are 
established to relieve pain, to prevent suffering and to 
do good to mankind in general, or to any class or por- 
tion of mankind. “As the term ‘charity ’’ is made use 
of in our law, it no doubt takes shades of meaning 
from the Christian religion, which has largely affected 
the great body of our laws, and to which we must trace 
the laws which prohibi- what the Christian regards as 
the desecration of the first day of the week. It was 
never doubted, so for as we know, that all the neces- 
sary or usual work connected with religious worship 
was work of charity. If it were not so the minister 
who preaches, the organist and precentor who furnish 
the music, and the sexton who cares for the building 
on Sunday, would be violating the law every day they 
performed service for their religious society, and not 


| 
] 
| 
| 
] 
| 
| 
| 
/ 
| 
| 
| 
| 





294 


THE ALBANY LAW JOURNAL. 











only would be precluded from recovering compensa- 
tion, but might be punished for services which are 
proper in themselves, and for which the day is specially 
set apart. But their work is not illegal because it is, 
in a true sense, and indeed, in the very highest sense, 
charitable. Religious societies are formed to do good 
to mankind. 

The Statute of Charitable Uses, 43 Eliz. c. 4, enu- 
merates the repair of churches among the charitable 
objects which it specifies. It would be unsafe to take 
that statute as the test of what might be done on Sun- 
day, for it enumerates many objects which are only 
charitable iu the sense that private provision for them 
tends to relieve the general public of a burden. A 
school-house or a town hall may be the subject of a 
charitable use, under the Statute of Elizabeth, because, 
when provided for by a private donor, the community 
which must otherwise have borne the burden is relieved 
and benefited. But asthe public is not taxed for the 
support of churches and other religious societies, a pri- 
vate donation in their aid is not a charity in the same 
sense in which a donation which relieves a public bur- 
denis acharity. The charity in such case consists in 
giving aid to an institution whose purpose is to do 
good in other ways than by making pecuniary burdens 
lighter, and this, as is said above, is charity in a higher 
sense than is the mere relief from a pecuniary burden. 

It has been said that ‘to save life, or prevent or re- 
lieve suffering, and this in the case of animals as well 
as men; to prepare needful food for man and beast; 
to save property, as in case of fire, flood, tempest or 
other unusual peril, would unquestionably be acts 
which fall within the exception” of the statute. 
Commonwealth v. Sampson, 97 Mass. 407, 409. By 
another authority it is asserted of the Sabbath, as its 
observance is protected in Pennsylvania, ‘* that rest 
and the public worship of Almighty God were the 
primary objects of the institution, both as a divine 
and civil appointment, and it seems to me to follow, as 
a necessary consequence, that no means reasonably 
necessary to these ends can be regarded as prohibited.” 
Johnston v. Commonwealth, 22 Penn. St. 102,111. Ina 
series of decisions in Massachusetts the exception of 
the statute is held tu cover every thing which is 
morally fit and proper to be done upon Sunday, under 
the particular circumstances of the case. Common- 
wealth v. Knox, 6 Mass. 76; Flagg v. Millbury, 4 Cush. 
243; Bennett v. Brooks, 9 Allen, 118; Doyle v. Lynn, 
etc., R. Co., 118 Mass. 195. In other States a similar 
doctrine is held, and its origin is traced to the very 
founder of the Christian religion. Where Sunday 
travel is prohibited, it is, nevertheless, lawful to go 
reasonable distances to visit near relatives (McClary v. 
Lowell, 44 Vt. 116; Pearce v. Atwood, 13 Mass. 324; 
Gorman v. Lowell, 117 id. 65) or even intimate friends. 
Commonwealth v. Sampson, 97 id. 407. On the gene- 
ral subject the following cases throw more or less light, 
and are all in the same direction. Logan v. Mathews, 
6 Penn. St. 417; Johnston v. People, 31 Ill. 469; Stanton 
v. Ry. Co., 14 Allen, 485; Feital v. R. Co., 109 Mass. 
398, 


The support of religious societies being in itself a 
charity, the general custom of such societies as to the 
method by which the means of support may be col- 
lected may throw much light on the question, what is 


admissible? The general sense of a Christian people 
has demanded and secured the law, and their method 
of observing the day must be some evidence of the 
sense in which the law is enacted. Now, it is matter 
of common observation that religious societies solicit 
moneys for their needs and take subscriptions at their 
regular meetings on the first day of the week. The 
custom is from time immemorial. The regular Sabbath 
offerings, as they are called, are limited sometimes to 
gifts for the poor, or for sacramental purposes, or mis- 
sions, but quite as often they embrace gifts for the 





general needs of the society, including the repairs of 
the church, the lighting and heating, the payment of 
the taxes, and the numerous other needs which do not 
differ at all from the needs of ordinary business asso- 
ciations. 

Nobody has ever asserted, so far as we are aware, 
that the taking up of these Sabbath offerings was ille- 
gal and punishable under the statute. On the con- 
trary, the custom is considered fitting and proper to 
the occasion, and the congregation gives, no doubt, 
with a devotional spirit that is fully in harmony with 
the purpose for which they are assembled. And if 
small sums may be gathered on Sunday for the support 
of public worship, and for providing buildings for the 
purpose and keeping them in repair, why not large 
sums? Does the amount of the several gifts make any 
difference when the general object is the same? Is it 
legal for deacons, vestrymen or other officers to passa 
box for the reception of contributions in small change, 
and illegal for the officiating minister, as he stands in 
his pulpit, to solicit contributions in dollars? 

In whatever consideration we give to this subject, we 
are to keep in mind that the promise, if void at all, is 
void because the transaction in the course of which it 
is made is prohibited and made punishable by statute. 
If it is, then all business similar in its nature, con- 
nected with church work and pertaining to what may 
be called the secular side of religious organizations, 
must be illegal, and punishable, also. The clerk of the 
society could not make his annual report on Sunday; 
the treasurer could not report the accounts between 
the society and its several members; the clergyman 
might be fined for appealing to his parishioners to be 
more liberal in their donations, and a warden or mod- 
erator might be fined for taking on Sunday a vote of 
the congregation that the salary of the officiating 
clergyman should be increased. None of these acts 
pertain to the religious worship, but they are, never- 
theless, means by which religious worship is supported. 
And the taking up of subscriptions is only one method 
by which the cost of sustaining churches is apportioned 
among those who feel disposed to aid in so doing. 

There may be, and no doubt are, differences of opin- 
ion as to whether it is wise oreven decorous to pursue, 
in aid of church building, the course that was taken 
in this case. With these differences we have nothing 
todo. The questions which arise upon them are ad- 
dressed to the congregations themselves, and must be 
settled by them. We have no doubt whatever that 
the support of public worship is a work of charity 
within the meaning of the statute, and that promises 
like the one now in question may be sustained on that 
ground. 

We have not overlooked the fact that in Catlett v. 
The Trustees, etc., 62 Ind. 365, it was assumed by the 
Supreme Court of Indiana that such a promise was 
illegal. The report of the case does not show that the 
illegality was contested, and the case seems to have 
turned on a question of ratification. A point thus 
assumed without consideration is, of course, not de- 
cided. 

We are of opinion that the judgment should be 
affirmed, with costs. 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—TO COURT OF APPEALS—EFFECT OF 
STIPULATION ON APPEAL FROM ORDER GRANTING 
NEW TRIAL— COUNTER-CLAIM.—Plaintiffs brought ac- 
tion upon an award to recover one item only, in 
amount $3,000, there being other matters acted upon 
by the arbitrators. The defendants set up in their an- 
swer that the arbitrators exceeded their jurisdiction; 
that the award was void upon its face; that it was 
corruptly and fraudulently made and published by the 
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procurement of the plaintiffs, and therefore void, and 
that it was invalid for other reasons stated, and de- 
manded that the ‘“‘ award be adjudged to be void, and 
that the same be vacated and set aside and that the 
submission be declared to be revoked, and that the 
complaint be dismissed, and that they have judgment 
accordingly.’’ Plaintiff replied to this, denying the 
facts. At the trial before a referee judgment was 
given for plaintiffs for the sum claimed by them. 
Upon appeal, the General Term reversed the judg- 
ment and ordered a new trial, on the ground that the 
award as to the $3,000 was invalid. Plaintiffs appealed 
to this court, giving a stipulation for judgment abso- 
lute against them in case of affirmance. This court 
affirmed the judgment of the General Term. Held, 
that defendants were entitled to a judgment setting 
aside the award and adjudging it to be of no effect. 
Defendants set up a counter-claim. Upon the facts 
alleged by them they had the right to have the award 
vacated and set aside. After the new trial was 
granted they had the right to go to trial again and es- 
tablish their counter-claim if they could. Of this 
right the plaintiffs deprived them by their appeal. But 
the effect of the stipulation was to give defendants 
such a judgment as the facts alleged by them entitled 
them to in case of affirmance of the order. And upon 
such facts they were entitled to have the award de- 
clared void. Order modified. Hiscock et al. v. Harris, 
appellants. Opinion by Earl, J. 

{Decided March 19, 1880. 


ARREST—IN ACTION FOR CUTTING DOWN TELE- 
GRAPH POLES IN ANOTHER STATE NOT ALLOWABLE 
—PRACTICE.— (1) In an action to recover damages for 
wrongfully and maliciously cutting down and unlaw- 
fully carrying away and converting twenty-three tele- 
graph poles set in the ground and the wires and insul- 
ators attached thereto located on a highway in the 
State of New Jersey, and forming part of a continu- 
ous line of telegraph in operation in that State, held, 
that an order of arrest against defendant was not 
allowable. The telegraph poles and the wires, etc., 
being affixed to the soil constituted part of the free- 
hold (Electric Telegraph Co. v. Overseers, 24 L. J. 
Rep. [N. 8.] 146), could not be cut down without an en- 
try on the realty, and the only action which could 
properly be brought would be an action of trespass 
quare clausum fregit. This would not lie in this State 
where the land is located in another State. Watts’s 
Admrs. v. Kinney, 23 Wend. 484. In that case it was 
held that although the courts will entertain actions 
which are in their nature transitory, notwithstanding 
they arise abroad, actions for trespass quare clausum 
fregit, ejectment, etc., where the land lies in a foreign 
country, cannot be tried here. Tue fact that the tor- 
tious acts were committed on a highway would not 
change the rule. (2) It was claimed that the gravamen 
of the complaint was for the carrying away and con- 
version of the poles. It was shown that the poles were 
cut down and thrown in the ditch by the side of the 
highway and left there. Held, that the.cutting and 
removal constituted a continuous action, and the con- 
version so coupled with the cutting that they were the 
same, and both of them were thus made local. Howe 
y. Wilson, 1 Den. 181. That the mere act of removal 
of the poles did not amount to a conversion, and that 
an order of arrest granted for the cutting as well as 
the conversion must be discharged even if the conver- 
sion took place, for the reason that the right of arrest 
would not be applicable to all the causes of action. 
Smith v. Knapp, 30 N. Y. 581; McGovern y. Payne, 32 
Barb. 83. The case of Morse v. Wait, 3 Wend. 104, 
distinguished. (3) The question as to jurisdiction to 
grant the order of arrest held to be properly raised by 
motion to vacate such order. Order of Special Term 
and General Term reversed. American Union Tele- 





graph Co. v. Middleton, appellant. Opinion by Miller, 


J.; Church, Rapallo, and Danforth, JJ., concur; Earl, 
Folger, J., took no part; An- 


J., concurs in result; 
drews, J., absent. 
[Decided March 19, 1880.] 


EVIDENCE — PRIVILEGED COMMUNICATION — AT- 
TORNEY AND CLIENT— EXTENT OF PRIVILEGE. —K., 
who was alawyer in practice, though carrying on 
another and incongruous business, was asked by R., 
for whom he had done business and conducted some 
suits, a hypothetical question, in relation to the lia- 
bility of a third party in the case of fraud in a trade 
of lands by two others. K. assumed the [question to 
relate to a real case, and asked R. what the fraud was. 
R. did not deny that it was an existing case, but went 
on with his hypothetical inquiry. K. then asked, 
‘““Why, was it the Bacon trade?’’? and R. said he 
guessed it was. There was not, at the time, any suit 
pending or contemplated, and there was no special 
agreement to pay K. for his advice or counsel. In an 
action against R. and one F. for fraud in the trade 
mentioned, held, that the statements made by R. to K. 
were privileged as a communication between client 
and counsel, and that this privilege existed even as to 
F., and the statements could not be given in evidence 
against him, and that the circumstance that K. dis- 
claimed on the trial that he acted in a professional 
capacity, would not authorize this admission. Com- 
munications made to an attorney in the course of any 
professional employment relating to the subject 
thereof, and which may be supposed to be drawn out, in 
consequence of the relation in which the parties stand 
to each other, and under the seal of confidence, are 
entitled to protection as privileged communications. 
Williams v. Fitch, 18 N. Y. 551. All communications 
made by a client to his counsel for the purpose of pro- 
fessional advice or assistance are privileged, whether 
they relate to a suit pending or contemplated or to any 
other matter proper for such advice oraid. Britton 
v. Lorenz, 45 N. Y. 51. And whenever the communi- 
cation made relates to a matter so connected with the 
employment as attorney or counsel as to afford pre- 
sumption that it was the ground of the address by the 
client, then it is so privileged from disclosure. Tur- 
quand v. Knight, 2M. & W. 98. A communication is 
privileged from being put in evidence for or against 
another. And an objection to it would lie in behalf of 
another on the ground of public policy. The rule is in 
the nature of that which excludes evidence when the 
production of it would be prejudicial to public inter- 
ests. The vice in the reception of such evidence is in 
the nature of it aud not that it is aimed at this or that 
person as a party to the action on trial. Rex v. With- 
ers, 2 Camp. 578; Wilson v. Rastall, 4 T. R. 753, 760; 
Chant v. Browne, 12 Eng. L. & Eq. 299. Judgment of 
General Term affirmed in part and reversed in part. 
Bacon v. Frisbie et al., appellants. Opinion by Folger, J. 
[Decided March 19, 1880.] 

INSURANCE — FIRE POLICY — FORFEITURE — WAIVER 
— NEGLECT TO FURNISH PROOFS OF LOSS IN TIME— 
QUESTION OF FACT. — (I) A forfeiture of a claim for in- 
surance under a fire policy by reason of a failure to 
comply with a condition requiring the filing of proofs 
of loss within the specified time, may be waived by an 
express waiver or by acts or conduct from which an 
intention to waive it is expressly inferable. Good- 
win v. Mass. Mut. Life Ins. Co., 73 N. Y. 430; Pren- 
tice v. Knickerbocker L. Ins. Co., Ct. App, MSS. The 
filing of proofs of loss by a specified time is a condition 
made for the benefit of the company, which it may 
avail itself of or not, and if it determines to waive it 
it cannot afterward recall the waiver and insist on the 
forfeiture. In nearly all the cases where this question 
is presented, however, there exist all the elements of an 
estoppel. In this case the condition was that the 





296 


THE ALBANY LAW JOURNAL. 











proofs of loss should be filed as soon as possible after 
the fire. The insured property was merchandise in a 
store in North Carolina. The fire took place Novem- 
ber 23; the proofs of loss were filed on the 16th of Feb- 
ruary following. The company received them without 
objection and retained them; examined the insured in 
respect to them, and decided not to pay the loss on the 
ground of fraud, and so declared to the assured. 
Thereupon an action was commenced on the policy, 
and at the trial the company failed to prove the charge, 
upon which it relied, and sought to raise the question 
of the time of filing the proofs of loss. Held, that the 
company was estopped from so doing. The plaintiffs’ 
claim was challenged for fraud and for that only. They 
acted upon it and brought an action incurring large 
expense in its prosecution. Non constat if the failure 
to file the proofs in time had been iusisted upon, but 
that the plaintiffs would have acquiesced in it, and not 
incurred expense of prosecution. An insurance com- 
pany may refuse to pay without specifying any ground, 
but if it plants itself upon a specified defense and so 
notifies the insured, it should not be permitted to re- 
tract. (2) In this case plaintiffs’ books and papers 
being burned it was necessary to send from North 
Carolina to New York and elsewhere, for duplicate 
bills of the goods purchased and which were burned. 
Many of the purchases had been made for cash and the 
plaintiffs were not able to procure bills in all cases. 
Besides they were incited to care and caution by a re- 
peated charge of fraud made against them, both as to 
burning their store and as to the quantity and value of 
goods destroyed. It was also necessary for each of the 
plaintiffs, residing in a different place, to verify the 
items of loss, and the proofs were sent from one to 
another for that purpose and for the purpose of ex- 
planations, and when completed were sent to New 
York to be filed. Held, that whether the proofs were 
filed within a reasonable time and with reasonable 
diligence was properly submitted to the jury. Judg- 
mentaffirmed. Brink et al. v. Hanover Fire Insurance 
Co., appellant. Opinion by Church, C. J. All concur, 
Folger and Earl, JJ., in result. 

(Decided Feb. 24, 1880.] 


EE 


UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


CONSTITUTIONAL LAW — WHARFAGE DUES ON NAV- 
IGABLE STREAMS—MUNICIPAL CORPORATION. — A 
municipal corporation, owning improved wharves and 
other artificial means which it bas provided and main- 
tains, at its own cost, for the benefit of those engaged 
in commerce upon the public uavigable waters of the 
United States, is not prohibited by the National Con- 
stitution from charging and collecting from those 
using its wharves and facilities such reasonable fees as 
will fairly remunerate it for the use of the property. 
Packet Co. v. Keokuk, 95 U. 8. 88, affirmed. Judgment 
of U.S. Cire. Ct. E. D. Missouri, affirmed. North- 
western Union Packet Co., plaintiff in error, v. City of 
St. Louis. Opinion by Harlan, J. 


NEGOTIABLE INSTRUMENT — BILL OF EXCHANGE — 
WHERE PAYABLE— WHEN MADE AND ACCEPTED IN 
ONE STATE AND BY TERMS PAYABLE IN ANOTHER.— 
Cox drew a bill upon “ Messrs. Cox & Cowan, New 
York, N. Y.,’”’ payable eighty days from date. This 
was accepted by an indorsement on its face as 
follows: ‘ Accepted. Cox & Cowan.” It appeared 
that all the parties lived in Kentucky. The bill was 
purchased before maturity by plaintiff, which caused 
it to be presented when due at the only place in New 
York where the acceptors were accustomed to transact 
any business, and protested for non-payment. Held, 





that the bill having been accepted by the drawees 
without explanation or condition, it follows as a reas- 
onable inference that they accepted the bill as if they 
were at the time in the city of New York, and having 
so accepted it without explanation or condition, the 
legal construction of the instrument is that it became 
payable when it fell due at the place designated by the 
address as the place where the acceptance took place. 
Halstead v. Skelton, 5 Q. B. 92; I and II Geo. 4, ch. 
78; 38 Brit. Stats. 291. When a bill or note is expressed 
to be payable at a particular place on demand, it is 
always sufficient to prove that it was presented there 
to charge the acceptor or the indorser. Evans vy. St. 
John, 9 Porter, 187, 193; McLane v. Fitch, 4 B. Monr. 
599. Where a bill is drawn on a firm, as W. M. & Co., 
at a particular number and street, as at 263 Washing- 
ton street, New York, the presentment should be 
made at their place of business, as presumable from 
such address, or at the residence of either of the firm. 
Otsego Bank v. Warren, 18 Barb. 291, 293. If the in- 
strument is payable in a particular town, and the 
residence of the maker or acceptor is elsewhere, the 
holder is not bound to make demand anywhere except 
in, that town. Smith v. Little, 10 N. H. 526, 530; 1 
Am. Lead. Cas. (5th ed.), 454, Ifa bill is drawn on the 
drawees at Liverpool, payable in London, and is ac- 
cepted, without explanation, the presentment for pay- 
ment must be in London, if any particular place is 
there pointed out where demand may be made, and if 
none and no one can be found to pay the bill, it may 
be protested there for non-payment for that very 
cause. Story on Bills (4th ed.), § 353; Boot v. Frank- 
lin, 3 Johns. 208; Iland III William, 4; 50 Brit. Stats., 
ch. 98, p. 587; Chitty on Bills (13th Am. ed.), 390. So 
where a bill is directed to the drawee at a particular 
house, and is by him accepted without condition, the 
going to that house with the bill on the day of pay- 
ment and finding it closed is a sufficient presentment. 
Bayley on Bills (5th ed.), 200; Hine v. Allely, 1 Nev. & 
Man. 433; Chitty on Bills (13th Am. ed.), 330. Amer- 
ican authorities almost universally hold that in sucha 
case no presentment is necessary to charge the ac- 
ceptor of the bill or the maker of the note, the only 
effect of the neglect as to such a party being that it 
relieves him from cost and damages if he was ready at 
the time and place named to pay the amount and there 
was no one toreceive it. Such readiness is equivalent 
to a tender, and an answer pleading that fact and pay- 
ment of the money into court will be a bar to the re- 
covery of interest and cost. Hills v. Place, 48 N. Y. 
520; Caldwell v. Cassidy, 8 Cowen, 271. In the case at 
bar tbe bill having been addressed to the drawees at 
the city of New York, and they having accepted the 
same without qualification, explanation, or con2ition, 
the bill became payable in that city, even though no 
mention was made of any dwelling, store, or place of 
business where the bill should be presented. Freese 
v. Brownell, 35 N. J. Law, 285; 1 Bell’s Com. (5th ed.), 
412. Judgment U. 8S. Cire. Ct. Kentucky affirmed. 
Cox et al., plaintiffs in error, v. National Bank of the 
State of New York. Opinion by Clifford, J. 


STATUTE OF LIMITATIONS — CALIFORNIA STATUTE 
—ACTION AS TO CESTUI QUE TRUST BARRED BY 
LAPSE OF TIME AS TO TRUSTEE.—The statute of Cali- 
fornia which requires an action for real estate sold by 
order of a probate court, which action is adverse to 
the sale, to be brought within three years after such 
sale, applies to an administrator who made the sale as 
well as to the heirs, because the right of action is in 
the administrator and is not in the heirs. When the 
action is barred by lapse of time against the adminis- 
trator, it is also barred against the heirs, because the 
right of possession is by the law of California in the 
former, aud when the bar is complete against him it is 
also perfect against the heir whose interest is repre- 
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sented by the administrator. Whatever doubt may 
have existed at one time on the subject, there remains 
none at the present day, that whenever the right of 
action in the trustee is barred by the statute of limita- 
tions, the right of cestui que trust thus represented is 
aiso barred. This doctrine is clearly stated in Hill on 
Trustees, side paging 267, 403, 504, and the authorities 
there cited fully sustain the text, both English and 
American. Among those specially applicable to this 
case are Smilie v. Biffer, 2 Barr’s Penn. 52; Couch’s 
Heirs vy. Couch’s Administrator, 9 B. Monr. 160; Ros- 
son v. Anderson, id., 423; Darnall v. Adams, 13 
id. 273. See, also, Lewellen v. Mackworth, 2 Eq. 
Cas. Abr. 579; Coleman v. Walker, 3 Metce. (Ky.) 65; 
Edwards v. Woodfolks’ Adm., 17 B. Monr. 376; 
Cooxall vy. Sherrard, 5 Wall. 268; Cunningham v. Ash- 
ley, 45 Cal. 485. Judgment U.S. Cire. Ct. Califor- 
nia affirmed. Meeks, plaintiff in error, v. Olpherts. 
Opinion by Miller, J. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


BANKRUPTCY —DEBTS NOT CANCELLED BY DIS- 
CHARGE — FACTOR’S LIABILITY.—The provision of the 
Bankrupt Act of 1867, that no debt created by the 
fraud or embezzlement of the bankrupt or his defalca- 
tion as a public officer, ‘‘ or while acting in any fiduci- 
ary character,”’ shall be discharged under the act, does 
not apply to a factor. Under the Bankrupt Act of 
1841, it was held in Chapman y. Forsyth, 2 How. 202, 
that the words “‘ fiduciary capacity ’’ did not include a 
factor. Words and phrases, the meaning of which in 
a statute has been ascertained, are, when used in a 
subsequent statute, to be understood in the same 
sense. Potter’s Dwar. on Stat. 374, note; McKee v. 
McKee, 17 Md, 352; Cronan v. Cotting, 104 Mass. 245. 
The well-considered opinion in Cronan vy. Cotting is 
persuasive, if not conclusive, that the word is used in 
the same sense in the act of 1867 as in the prior statute. 
See, also, Neal v. Clark, 5 Otto, 704. Scott v. Porter. 
Opinion by Trunkey, J. 

[Decided Feb. 16, 1880.] 


EVIDENCE — DECEASED WITNESS, EVIDENCE OF, AT 
FORMER TRIAL, WHEN ADMISSIBLE.—It is well settled 
that the testimony of a witness, since deceased, may 
be reproduced on a subsequent trial between the same 
parties in relation to the same subject-matter. Whart. 
on Evid., § 117; Greenleaf’s Evid., §163. Nor is the 
rule restricted to deceased witnesses. It applies equally 
to those who are non-residents of the State in which 
the trial takes place, and out of the jurisdiction of the 
court; and also to those who have intermediately be- 
come insane. Emig v. Diehl, 26 P. F. Smith, 359; or 
incompetent by reason of the decease of the opposite 
party since the former trial. Pratt v. Patterson, 31 P. 
F. Smith, 114. In Emig v. Diehl, the court say: ‘It 
seems clear on principle that the deposition or testi- 
mony of a witness, formerly taken in the same cause, 
can be read in evidence on showing that he is sick or 
unable to attend, insane or in such a state of senility 
as to have lost his memory of the past, equally as where 
he is dead or out of the jurisdiction.” But where it ap- 
peared that the witness was not sworn, or that he 
testified coram non judice, or that the opposite party 
had not at least an opportunity of being present, and 
cross examining, whether he availed himself of the 
privilege or not, the testimony is not admissible. The 
rule applies as well where the witness testified before 
arbitrators as in court. McAdam’s Exrs. v. Stilwell, 
1 Harris, 90. Walbirdge v. Knipper. Opinion by 
Sterrett, J. 

[Decided Jan. 5, 1880.] 


STATUTE Of FRAUDS— PROMISE TO PAY DEBT OF 
ANOTHER — ESTOPPEL.— Plaintiffs having a claim 





against M., which they were pressing, and had threat- 
ened to institute legal proceedings upon, D., a third 
party, said to them that if they would give time he 
would see the claim paid, as he had property of M. in 
his hands, and that plaintiffs were secure. Plaintiffs 
then agreed not to push M. without notifying D. M. 
therefore absconded, and plaintiff sued M. and recov- 
ered judgment. In an action against D. to enforce the 
promise, held, that whether or not D. had in his hands 
means belonging to M., he was estopped by his own 
declaration, upon the faith of which his verbal prom- 
ise to pay the debt was accepted. Such being the case 
it was clearly not within the statute of frauds. When 
the promise is to apply the funds or property of the 
debtor in the hands of the party, it is not necessary 
that the creditor should give up his recourse against 
the debtor upon the original claim. The promise is 
not a collateral, but an original one, founded on suffi- 
cient consideration. Dock v. Boyd. Opinion by the 
court. 

(Decided Jan. 26, 1880.] 


KANSAS SUPREME COURT ABSTRACT. 
FEBRUARY, 1880. 


BAILMENT — PLEDGE OF NOTE — WHEN PLEDGOR 
LIABLE FOR COST OF COLLECTION. — Where a bill or 
note is pledged as collateral security for a debt and the 
pledgee brings suit to collect such bill or note the rea- 
sonable fees of counsel in such suits are a charge upon 
the pledgor and only the net proceeds of the collection 
after payment of such fees are a payment upon the 
debt. The rule of the common law is not changed by 
section 1 of chapter 77 of the Laws of 1876, which for- 
bids any contract in note, bill or mortgage for the pay- 
ment of attorney fees or the rendition of any judg- 
ment against the maker of any such paper for any 
such fees. Neal v. Elliott. Opinion by Brewer, J. 


NEGLIGENCE— CHILD INJURED BY PLAYING ABOUT 
RAILWAY CARS— LEAVING CAR WITH BRAKE FAST- 
ENED. -—- Where a railroad company constructs a cer- 
tain switch-track, 667 feet in length, on its own land, 
near a small village, making the grade of 280 feet 
thereof at the rate of 80 feet to the mile, and after- 
ward, for several years operates its railroad and switch- 
track, and then, in accordance with its usual custom, 
places a flat car on said switch-track and grade and 
properly fastens the same with an ordinary hand brake, 
and on the next day a small boy, four years, eight 
months and a few days old, goes to said car, without 
any right or authority so to do, and without the knowl- 
edge or consent of the railroad company, and not ac- 
companied by any person, and climbs upon said car, 
and unfastens the brake, and the car then, by its own 
weight, moves down said grade, and the boy either 
jumps off or falls off, in front of said car, and is run 
over and killed, held, that the company is not guilty 
of any culpable negligence as toward said boy, nor 
liable for damages on account of his death. Central 
Branch U. P. Railroad Co. v. Henigh. Opinion by 
Valentine, J. 


EVIDENCE — PRESUMPTION OF DEATH. — There is no 
presumption in law of survivorship in the case of per- 
sons who perish by a common disaster. Fussell v. Hal- 
lett. Opinion by Horton, C. J. 


EVIDENCE — EXISTENCE OF CORPORATION MAY BE 
PROVED BY GENERAL REPUTATION. — On the trial ina 
criminal case, the existence of a railway corporation 
may be proved by general reputation. A de facto exe 
istence of a corporation is all that is necessary to be 
shown. State of Kansas v. Thompson. Opinion by 
Horton, C. J. 
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WISCONSIN SUPREME COURT ABSTRACT. 
FEBRUARY 24, 1880. 


CONTRACT, REFORMATION OF — WHAT NECESSARY TO 
MAINTAIN ACTION FOR.—In an action to reform a 
mortgage made by P. and his wife, on the ground that 
by mistake the wrong piece of land was described in 
it, and that another piece of land which was the home- 
stead of P. was intended by the parties to be covered 
by the mortgage, held, that as a mortgage by the 
husband of the homestead would not be valid unless 
the wife should sign it, and as she could not make an 
executory agreement to do sv, there was no valid con- 
tract upon which a reformation could be founded. An 
essential condition upon which a court of equity will 
reform a written instrument is that the parties thereto 
have made a binding contract, which they mutually 
agreed to incorporate in the instrument, but which, 
through fraud or mistake, they failed to do. The 
original contract must be valid, or no reformation of 
the instrument will be decreed, however clearly the 
mistake be established. It was said in Henkle v. 
Royal Ex. Assur. Co., 1 Ves. Sen. 317, that if the con- 
tract relates to an illicit subject the relief will not be 
granted. In Eaton v. Eaton, 15 Wis. 259, this court 
refused to reform a voluntary deed by compelling the 
grantors to affixaseal. The court said: “It is well 
settled that equity will not interfere to enforce a vol- 
untary contract to convey. Smith v. Wood, 12 Wis. 
382. A defective attempt to make a voluntary con- 
veyance stands upon the same ground.”’ In Massachu- 
setts and Maine, and perhaps in some other States, it 
has been held that the conveyance cannot be reformed 
unless there is a valid, to wit, a written executory 
contract of sale to reform by. Glass v. Hulbert, 102 
Mass. 24; Elder v. Elder, 10 Me. 80. To the same 
effect are the cases of Osborn v. Phelps, 19 Conn. 63, 
and Best v. Stow, 2 Sandf. Ch. 298. In general, by the 
principles of the common law, a feme covert can do no 
act to bind herself; she is said to be sub potestate viri, 
and subject to his will and control. Her acts are not, 
like those of infants, and some other disabled persons, 
voidable only, but are, in general, absolutely void ab 
initio. Elliott v. Perisal, 1 Peters, 388. Because of 
her disability to contract, it has uniformly been held 
that if a wife join her husband in the execution of a 
defective conveyance, such conveyance cannot be re- 
formed as to her, unless by virtue of an express stat- 
ute. Petesch v. Hambach. Opinion by Lyon, J.; 
Cole and Taylor, JJ., dissented. 


HvusBAND AND WIFE—JOINT ACTION BY, FOR PER- 
SONAL INJURY TO WIFE NOT BAR TO ACTION BY 
HUSBAND FOR LOSS OF SERVICES.— A husband and 
wife brought action against a city for personal injur- 
ies to the wife occasioned by a defective bridge in such 
city. Pending such action the wife died. Subse- 
quently the husband commenced an action for the loss 
of the services of his wife and for money which he 
had expended for medical attendance upon her and 
nursing, for which no claim was made in the former 
action. Held, that the defense of a former action 
pending could not be set up in the second action. The 
first action would have abated at common law, and it 
was not saved to the husband by our statute. Wood- 
ward vy. Railroad Co., 23 Wis. 400, 405-6; Schouler’s 
Dom. Rel., 107-108; Purple v. Railroad Co.. 4 Duer, 
74; Hodgman v. Railroad Co., 7 How. 492; Butler v. 
Railroad Co., 22 Barb. 110; Meech v. Stoner, 19 N. Y, 
26. The first action having abated absolutely as to the 
cause of the action set forth in the complaint, is no 
more a pending action than though the plaintiff had 
voluntarily dismissed such action, or suffered a non- 
suit, in either of which events the commencement of 
the former suit would not bar the present action, nor 





could it be pleaded in abatement as a tormer suit pend- 
ing. Meesev. City of Fond du Lac. Opinion by Tay- 
lor, J. 

———__>___—_. 


RECENT ENGLISH DECISIONS. 

ACTION—FOR DAMAGES FOR MISDESCRIPTION, — 
There is no rule in equity which debars a purchaser 
from obtaining compensation from his vendor for a 
misdescription of the estate sold, merely on the ground 
of his having accepted a conveyance. Manson y, 
Thacker, L. Rep. 7 Ch. Div. 620, questioned. Ch. D,, 
July 18, 1879. Re Turner and Skelton. Opinion by 
Jessel, M. R. 


AGENCY — UNDISCLOSED PRINCIPAL— PAYMENT TO 
AGENT WHEN A DISCHARGE OF PRINCIPAL. — There is 
adistinction between cases where an agent in effecting 
a contract for the purchase of goods does not disclose 
the existence of a principal at all and cases where he 
discloses that he has a principal but does not give his 
name. Whereas in the former class of cases it is set- 
tled law that the seller, upon discovery of the princi- 
pal, cannot have recourse to him if in the meanwhile 
the principal has bona fide paid the agent; held, by 
Bowen, J., on further consideration, that in the latter 
class of cases the seller may have recourse to the prin- 
cipal though he has bona fide paid the agent for the 
goods, unless there have been such conduct on the sel- 
ler’s part, ec. g. delay in applying to the principal, as 
might justify the principal in concluding that the 
seller was not looking to his credit but to that of the 
agent. Q. B. Div., Jan. 12, 1879. Irome v. Watson, L. 
R., 5 Q. B. D. 102. Opinion by Bowen, J. 

LEGACY — ANNUITY. —A bequest of an annuity to 
A, and “in the event of her death the annuity to be 
continued to her children for their maintenance and 
education,” is a gift for the lives of the children, and 
is not limited to their minority. Gardner v. Barber, 
23 L. T. Rep., O. S. 128; 18 Jur. 508, differed from. 
Ch. D., Nov. 28, 1879, Wilkins v. Jodrell. Opinion by 
Hall, V. C. 


MARITIME LAW—COLLISION — NEGLIGENCE.— Where 
a ship has by improper navigation rendered a collision 
imminent, and executes wrong maneuvers when close 
to another vessel, such other vessel will not be held 
guilty of contributory negligence, or in any way to 
blame for the collision, if the master, under the press- 
ure of circumstances, executes or orders a maneuver 
which is not the right one under the circumstances. 
Ordinary skill) and care are all that are expected of 
persons in charge of vessels, and not ability to see at 
once the best possible course to pursue under the press- 
ure of extreme peril brought about by the wrongful 
act of ancther. Court of Appeals, July 15, 1879. The 
Bywell Castle. Opinions by James and Cotton, LL. J. 
(41 L. T. Rep. [N. 8.1746.) 

SALE OF REAL ESTATE—MISDESCRIPTION, LEASE 
AND UNDERLEASE.— At a sale by auction, the prem- 
ises were described in the particulars of sale as held on 
lease, whereas the premises were in fact held by the 
vendors under an under-lease, and it so appeared from 
the conditions of sale. In anaction to enforce specific 
performance of the contract for sale, held, that the 
under-lease being described as a lease was not sucha 
misdescription as would prevent the court from de- 
creeing specific performance of the contract. Madeley 
v. Booth, 2 De G. & 8S. 718, dissented from. Ch. Div., 
Nov. 20, 1879. Camberwell and South London Building 
Society v. Holloway. Opinion by Jessel, M. R. (41 L. 
T. Rep. [N. S.] 752.) ° 

SURETYSHIP— DEATH OF CONTINUING GUARANTOR 
REVOKES WHEN KNOWN. — A continuing guarantee, in 
the absence of express provision, is revoked as to sub- 
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sequent advances, by notice of the death of the guar- 
antor. Q. B. Div., Dec. 9, 1879. Coulthart v. Clement- 
son, L. R., 5 Q. B. D. 42. Opinion by Bowen, J. 


WASTE — CUTTING ORNAMENTAL TREES. — An equit- 
able tenant for life, unimpeachable for waste, who has 
out and sold ornamental timber which injured or im- 
peded the growth of the remaining ornamental timber, 
is entitled to retain the proceeds of such sale for his 
own benefit. Ch. D., Nov. 24, 1879. Baker v. Sebright. 
Opinion by Jessel, M. R. 


ee 


NEW BOOKS AND NEW EDITIONS. 


Lv1 MissiIsstpP1 REPORTs. 


HIS volume of 930 pages contains cases decided at 
April term, 1878, January Special Term, 1879, and 
April term, 1879. The following are noticeable: Levy 
y. Brown, p. 83.—An attorney has no power to com- 
promise a claim intrusted to him for collection, by ac- 
cepting less than the full sum due, or receiving back 
the property sold; but he has unlimited authority in 
conducting the suit, and may compromise or release 
attachments and other liens which have accrued in the 
suit and do not belong to the original demand. Har- 
man v. Hoskins, p. 142.—A mortgage on a stock of 
goods and all subsequent additions, conditioned to 
allow the mortgagor to remain in possession, is void on 
its face as to creditors. Block v. McMurry, p. 217.— 
The sale of a horse on Sunday is void, and the seller 
cannot recover the animal nor the price; but if the 
purchaser made him drunk forthe purpose of defraud- 
ing him, he may recover the horse. Cunningham v. 
State, p. 269.—To excuse a crime on the ground of 
insanity, the perpetrator must have been unable to 
distinguish between right and wrong; and where the 
facts proved tend to engender a doubt of his sanity, 
the burden of proof is on the people to establish it. 
Harkreader vy. Clayton, p. 385.—If a grantee obtains 
possession of an escrow without performing the con- 
dition, neither he nor his grantee can claim under it. 
Moore v. Christian, p. 408.—A widow is entitled to her 
child, 13 years old, notwithstanding he prefers to re- 
main with one to whom his father had contracted him, 
and who is kind, of good character, and of ample 
means. McShan v. MceShan, p. 413.— A father, having 
deserted his wife and children, who were well provided 
for by her father, and having repented, cannot regain 
the children on habeas corpus, although the wife re- 
fuses to join him again. Polk v. Oliver, p. 566.—On 
dissolution of partnership, the retiring partner must 
give notice to the world in the newspapers, and actual 
notice to existing dealers with the firm, and the latter 
alone will not suffice as to new subsequent dealers. 
Lowenbury v. Jones, p. 688.—Where the last of several 
connecting carriers sues a consignor for freight on sey- 
eral articles, the latter cannot recoup the value of one 
of the articles lost by a prior carrier of the same line. 
Hendricks v. Robinson, p, 694.—Where goods are sold 
on the credit of one, but delivered to and used by an- 
other, the latter does not render himself liable by sim- 
ply acknowledging the correctness of the account and 
promising to pay it. Jones v. Board of Registrars, p. 
766.—One convicted of embezzlement in the Federal 
court, and subsequently pardoned by the President, 
before the expiration of the term of imprisonment, 
is restored to his right as a voter in the State. Rodgers 
v. Kline, p. 808.—In an action for libel of a physician 
by accusing him of ‘‘ mal-practice ”’ in a particular case, 
it is error to charge that unless true the word is ac- 
tionable, if it is clear it was not used in a technical 
sense; but it is forthe jury to determine the sense 
in which it was used, and whether used in the action- 
able sense. 





V SAWYER'S REPORTS. 

Reports of Cases decided in the Circuit and District Courts 
of the United States for the Ninth Circuit. Reported 
by L. 8S. B. Sawyer, Counsellor atlaw. Volume 5. San 
Francisco: A. L. Bancroft & Company, 1880. Pp. 685. 

There is a good deal of interest in this volume. We 

note the following: Steamship City of Panama, p. 63.— 

Eight miles an hour is not a ‘‘moderate speed” for a 

steamship in a dense fog and the usual track of vessels. 

Quigley v. Cent. P. R. R. Co., p. 107.—If a purchaser 

of a railway ticket at a station puts down his money, 

but forgets to take his ticket, it is no delivery to put it 
on the counter in his absence. Oliphant v. Salem 

Flouring Mills, p. 128.—It is unlawful to mark an un- 

patented article ‘‘ patent,’’ although it is patentable. 

In re Ah Yup, p. 155.—A Chinese is not a ‘‘ white per- 

son’? within the Federal naturalization laws. In re 

Spenser, p. 195.—An alien, who has been convicted of 

perjury, although subsequently pardoned, is not enti- 

tled to admission to citizenship, not having been of 
good moral character during his residence. In re 

Corbett, p. 206.—Partners are not entitled to several 

exemption of household effects out of partnership 

property. Schooner Page, p. 299.—Where a fishing 
voyage was terminated twenty-five days before the 
close of the season by the master’s omission to supply 
sufficient salt, the crew are entitled to compensation 
in the case of a common venture, and to be credited 
with the same number of fish as they respectively 
caught during the last twenty days. Balfour v. Wil- 

kin, p. 429.—‘* Rainy day,”’ in a charter-party, means a 

day so rainy as to prevent the loading of the vessel 

with safety and convenience. See 20 Alb. L. J. 161. 

Bancroft v. Thayer, p. 502.—A statute providing that 

common school text-books should be selected in a 

prescribed manner and exclusively used for a certain 

time, does not constitute a contract with the publish- 
ers, but may be modified or abrogated. JIlo Ah Kow 

v. Nunan, p. 552.—The famous ‘*‘ queue” case. See 20 

Alb. L. J. 250. Baker v. City of Portland, p. 166.—A 

statute prohibiting the employment of Chinese on pub- 

lic works is void. See 20 Alb. L. J. 206. 


CORRESPONDENCE. 


REASONS FOR TAXING Doas. 


To the Editor of the Albany Law Journal: 

Isee in the ALBANY LAW JOURNAL under date of 
February 21st, 1880, sub subject, ‘‘The Animal King- 
dom in Court,’ page 146, that two questions are asked 
concerning our dog law: 1. Will taxing dogs prevent 
their going mad? and 2d, How do mad dogs endanger 
property ? 

Now, to answer the first, viz., Will taxing dogs pre- 
vent their going mad? 

By taxation, many people will be {unable to keep 
dogs, and hence fewer to go mad. 

2. The few that remain are required to be muzzled if 
they run at large. 

3. By taxing them we have fewer in the community, 
and hence if one goes mad he will have a less number 
of other dogs to bite to make them mad. 

4. The law requiring dogs that run at large to be 
muzzled, makes owners more careful to keep their 
animals chained to prevent the trouble of muzzling 
them, and hence fewer dogs at large tu bite people. 

We who live so far south in the warmer climate are 
subjected to the dangers of bites of rabid dogs. 

2. How do mad dogs endanger property? 

1. We have large numbers of sheep on our prairies, 
sometimes as many as three to ten thousand to- 
gether. 

2. Dogs can in one night ruin a man by killing his 
sheep. A good strong dog can kill fifty sheep in a 
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night, and it will not be a good night for sheep killing 
either. Besides killing fifty, the dog will scare the 
sheep so badly that they will run over each other and 
immense numbers will be trampled to death. If there 
are canons or deep chasms in the neighborhood, the 
sheep will tumble over their steep sides like rats into a 
tub of water. Now, let a mad dog get into a flock of 
sheep and but few will survive his ravenous onslaught. 
Then fine cattle are bitten by mad dogs, and they too 
go mad. Now, can you see why and how mad dogs 
endanger people and their property ? 
Yours respectfully, 
N.S. WALTON. 


Austin, Texas, March 27th, 1880. 
[We see.—Ep. Aus. L. J.] 


—_——_4—____. 
NEW YORK COURT OF APPEALS DECISIONS. 


wr following decisions were handed down Tuesday, 

April 6, 1880: 

Judgment affirmed, with costs — Raubitscheck v. 
Blank; Whipple v. Christian; Judson vy. Phillips; 
Coffin v. McLean; Giraudat v. Korn; Reilly v. De- 
mestre; Erie County Savings Bank v. Whitney; Leon- 
ard v. N. Y.C.& Hl. R. R. R. Co.; Tenth National 
Bank of New York v. Mayor, etc.; Denike v. New 
York and Rosendale Lime and Cement Co.; Knox v. 
Baldwin; Schile v. Brokhakne; White v. Duryea. —— 
Judgment reversed and new trial granted, costs to 
abide event — Jessup v. Carnegie; Kain v. Smith; 
Heeg v. Litcht; Jones v. Kent. —— Judgment af- 
firmed — Balbo v. The People; Cox vy. The People. —— 
Judgment of General Term reversed and decree of 
surrogate affirmed, with costs of all parties in this 
court and Supreme Court to be paid out of the estate 
— Young v. Young. Judgment of General Term 
reversed, and judgment on report of referee affirmed 
with costs— Brown v. Gallaudet. —— Judgment af- 
firmed without costs to either party in this court — 
Bensel v. Gray. Judgment reversed and new trial 
granted, costs to abide event as to all defendants but 
Park, and as to him judgment affirmed with costs— 
Barnes v. Brown. —— Judgment of General Term 
and orders of General and Special Term reversed, and 
proceedings remitted for reassessment by the tax com- 
missioners— The People ex rel. Van Nest v. The Tax 
Commissioners, etc. —— Judgment affirmed with costs 
as to appellants, appeal dismissed with costs as to 
plaintiffs — Davidson v. Alfaro. —— Judgment of 
Special and General Term reversed, and judgment or- 
dered for defendant with costs-— The People ex rel. 
Kenyon v. Sutherland. —— Judgment and orders af- 
firmed with costs— Kelly v. Christal. —— Order of 
General Term affirmed and judgment absolute for 
defendants, on stipulation with costs— The People v. 
Belden and ors. —— Order affirmed and judgment 
absolute for defendants, on stipulation with costs — 
Bradley v. Bigler. —— Order of General Term reversed 
and new trial denied with costs —Reitz v. Reitz. 
Order affirmed with costs — Phinney v. Broschell in re 
De Puyster. —— Orders of General and Special Terms 
modified so as to grant the motion to set aside the first 
attachment and deny the motion as to the second, 
without costs to either party on this appeal — Mojari- 
etta v. Saenz (No. 1). —— Order of General Term 
affirmed, with costs of one appeal only in this and the 
case next following — Mojarietta v. Saenz (No. 2). —— 
Appeal dismissed, with costs of one appeal only in 
this and the case preceding — Mojarietta v. Saenz. —— 
Order of County Court modified in accordance with 
the opinion of Church, C. J., unless either party de- 
sires a re-hearing in County Court, which may be had, 
if desired, in either event, without costs in this court 
or of Supreme Court to either party — Zabriskie v. 
Salter. —— Order of General Term reversed and 





judgment on verdict affirmed, with costs — Lawson y. 
Bachman. —— Appeal dismissed with costs — Wiley 
v. Brigham; Brown v. Gallaudet. —— Motion for re- 
argument denied with costs — Bennett v. Garlock. 
—__>__—_—_- 
NOTES. 


HE current number of the Journal du Droit Inter- 
national Privé contains a commendatory notice 
of Spear’s Law of Extradition, originally published 
in this JouRNAL. The Journal says: ‘Mr. Spear 
shows that the person extradited cannot be tried for 
a crime committed anterior to the extradition other 
than the crime for which the extradition has been de- 
manded and accorded. This theory, very learnedly and 
very ingeniously elaborated, ought to be extended, he 
thinks, to extradition between the different States of 
the Union.”” The Jowrnal also speaks well of Bliss on 
Pleading, saying: “It is interesting to note the pro- 
gress accomplished in the matter of procedure in the 
countries of the Anglo-Saxon race, and the treatise of 
Mr. Bliss affords excellent aids to jurisconsults desir- 
ous of devoting themselves to that study, which can- 
not fail to be fruitful in practical results.” 


We have received a pamphlet on the Laws of Nego- 
tiable Sureties, a condensed Manual, in which Bills of 
Exchange, Promissory Notes, and Checks are not 
dealt with, by Mr. H. D. Jencken, honorary general 
secretary of the Association for the Reform and Codi- 
fication of the Law of Nations. This negative title 
perhaps might bave been better expressed as the law 
of negotiable bonds, shares, and coupons. This sub- 
ject was discussed by the author at the last meeting of 
the association in London, and the present pamphlet 
seems to be substantially his report on that occasion, 
and states very succinctly the existing law, with ex- 
cellent suggestions for improvement and uniformity. 

The bankrupt bill, prepared by Judge Lowell for and 
approved by the Boston Board of Trade, to which we 
alluded last week, was introduced in Congress on the 
22d ult. We understand it has been approved by some 
other boards of trade. Our types made us last week 
attribute this bill to Judge ‘* Sewell.’’ —— Two colored 
men have been summoned as jurors for the next term 
of court at Richmond, Va. This, we believe, is the 
first instance of this kind in the history of that State. 
We suppose the smallness of the number is to be ac- 
counted for on the principle upon which we were 
taught, when young, always to leave a morsel on our 
plate at meals — “‘ for manners.” 

A Boston lawyer told another lawyer, who asked 
him a question, that he usually received pay for his 
advice. ‘*Then,’’ said lawyer No. 1, extending fifty 
cents, ‘“‘tell me all you know and give me back the 
the change.’’ —— The American Law Review for April 
contains a most excellent article, by Chief Justice 
Campbell, of Michigan, on Materials of Jurisprudence, 
and the case of Smith v. St. Louis, etc., Ry. Co., Mis- 
souri Supreme Court, on contributory negligence of 
employees respecting defective mechanical appliances, 
with an extensive note by Seymour D. Thompson. — 
The Hon. John L. T. Sneed, late judge of the Supreme 
Court of Tennessee, writes us as follows: ‘* The AL- 
BANY LAW JOURNAL is of great value to the bench 
and bar, not only as a repertory of new and striking 
judicial rulings, but as a discriminating record of the 
current progress of the law. Under the editorial man- 
agement of the late Isaac Grant Thompson it ac- 
quired a reputation among lawyers seldom achieved in 
this country by any law journal. I cannot see any 
evidences of deterioration since his untimely death. 
The volumes edited by him constitute a fine monument 
of his fame.”’ 
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CURRENT TOPICS. 


R. ISAAC T. WILLIAMS, of Westchester 
county, has addressed a letter to Senator 
Robertson, chairman of the Senate judiciary com- 
mittee on the subject of additional Supreme Court 
judges for the Second Judicial Department. A bill 
is pending to increase the number in the three other 
departments, and Mr. Williams complains of the 
exclusion of the Second. He gives the following 
important statistics: ‘‘The First Department, with 
a population of 1,041,886, has five Supreme Court 
judges, six Superior Court judges, six Common Plea 
judges, six Marine Court judges (which last named 
court is a court of record, with a jurisdiction of 
$2,000). That department has also a recorder and 
a city judge, who do nearly all the criminal business 
of the city. There are, therefore, in all, 25 judges 
in the First Department. That would be at the rate 
of one judge for every 41,675 inhabitants. In ad- 
dition to this that department has the U. 8. Courts, 
which do a great deal of business that in the other 
departments devolve upon the State courts. The 
Second Department, with a population of 988,053, 
has five Supreme Court judges (including the judge 
lately appointed), three city judges in Brooklyn, one 
city judge in Yonkers, and nine county judges, 
making in all 18 judges. That would be at the rate 
of one judge for every 54,892 inhabitants. The 
Third Department, with a population of 1,168,051, 
has 12 Supreme Court judges, 28 County Court 
judges, and 4 city judges, to wit: in the cities of 
Utica, Hudson, Albany, and Troy, making in all 44 
judges. That would be at the rate of one judge for 
every 26,546 inhabitants. The Fourth Department, 
with a population of 1,373,421, has 12 Supreme 
Court judges, 22 County Court judges, and 4 city 
judges, to wit: three in Buffalo and one in Oswego, 
making in all 38 judges. That would be at the rate 
of one judge for every 36,143 inhabitants.” Mr. 
Williams insists that the Second Department, to 
make her equal with the First, needs six additional 
judges, nineteen to equalize it with the Third, and 
nine to equalize it with the Fourth. He complains 
that the present judicial force is unequal to its 
work, and says: ‘‘It is not pleasant to narrate even 
historically the state of things which now exists in 
the Second Department, nor would it probably be 
prudent for a practicing lawyer in that department 
todo so. It is enough perhaps to present this mat- 
ter in the light of figures.” And he concludes that 
“‘while deprived of nearly one-half of her quota of 
the judges, the Second Department is still required 
to pay her whole proportion of their salaries in ali 
respects as if she shared equally in their labors.” 
Mr. Williams certainly makes a strong case for his 
department, which contains the second city of the 
State, and has also a large rural population. We 


Vou. 21.— No. 16. 





have not yet heard any explanation of the exclusion 
of the Second Department from the benefits of this 
bill, and can imagine none unless it may be a desire 
to cut off facilities for the disposal of any more in- 
terminable scandal cases in Brooklyn. 


In the Senate, an Assembly bill is reported favor- 
ably for the establishment of a municipal court in 
Buffalo, with jurisdiction in actions arising on or 
out of contract, or for personal rights or injuries, to 
the extent of three hundred dollars, and on mutual 
accounts to the extent of six hundred dollars, —— 
Mr. McCarthy proposes to authorize holders of mort- 
gages to pay taxes on the mortgaged land after 
warrant issues, and to redeem from tax sales, and to 
enforce mortgages for the additional amount.—— 
Mr. Schroeder proposes to admit in evidence ex- 
emplified copies of wills proved and recorded before 
January 1, 1840, without the proofs, and whether 
the proofs have been recorded or not. Mr. Fow- 
ler proposes to amend the law for the filing of chat- 
tel mortgages, by adding to the first section the 
following: ‘‘ Whenever any vendor of goods and 
chattels shall deliver possession thereof to the 
vendee, upon an agreement, oral or written, that 
the title to said goods and chattels shali remain in 
the vendor, notwithstanding such possession of the 
vendee, until the price of said goods and chattels 
shall be paid, such agreement shall be deemed to be 
a mortgage of such goods and chattels by said 
vendee to said vendor, within the meaning and for 
the purposes of this act, and also within the mean- 
ing and for the purposes of section 5, chapter 7, 
title 2, part 2 of the Revised Statutes, and of the 
subsequent sections of said title.” This is an ex- 
cellent suggestion. Mr. Forster proposes to enact 
that negotiable paper drawn in and payable in this 
State, discounted in another State by a resident 
thereof, at a rate lawful there but unlawful here, 
shall not be deemed usurious. Mr. Fowler pro- 
poses to authorize reversioners and remaindermen 
to maintain partition. Mr. Robertson proposes ~ 
an amendment to section 1039 of the Code of Civil 
Procedure, providing for supplying town jury-lists 
lost or destroyed after they have been received by 
the county clerk. Mr. Robertson proposes an act 
to bind unknown parties having interests in real 
estate by judicial decrees affecting the same by pub- 
lication. Mr. Astor proposes to make Good 
Friday a holiday, in respect to negotiable paper. 

A concurrent resolution introduced by Mr. 
Williams proposes to amend section 12 of article 6 
of the Constitution, by authorizing the Legislature 
to detail judges of the City Court of Brooklyn and 
of the Superior Court of Buffalo to hold Circuits 
and Special Terms of the Supreme Court in Kings 
and Erie counties, respectively. 


In the Assembly, Mr. Bullock proposes a mechan- 
ics’ lien law for the protection of well-drivers. Now 
give us one for the protection of lightning-rod men 
and plumbers.—-—Mr. Tuttle proposes to authorize 
supervisors to designate the number of highway 





302 


THE ALBANY LAW JOURNAL. 











commissioners and overseers of the poor, upon the 
application of the town. Mr. Session proposes 


to amend the statute of mayhem by including slit- 
ting of the lip. Why not include ears? The recent 
West Point outrage seems to indicate this necessity. 
——Mr. Chickering proposes a bill of similar effect 
to Senator Fowler’s, respecting chattel mortgages. 


The Nation newspaper is. the only journal in this 
country, we believe, which at the same time affects 
to know every thing and to admire nothing. It 
seems to belong to the category of ‘‘persons of 
quality,” who, according to Moliere, ‘‘ know every 
thing without ever having learned anything.” Just 
now this oracular journal is amusing itself, if not 
its readers, at the expense of the Supreme Court of 
the United States, in respect to the recent civil 
rights decisions. The Nation, under date of Janu- 
ary, 1881, gives an account of an imaginary trial 
before Mr. Justice Clifford, in the Federal Circuit 
Court at Boston, in which Chief Justice Gray is de- 
fendant. ‘‘ The Legislature of Massachusetts,” says 
the Nation, ‘‘it will be recollected, had passed a 
statute providing that no persons having constitu- 
tional scruples as to death punishment should sit on 
juries in capital cases. Two respectable sects, the 
Shakers and the Quakers, hold such scruples; and 
the question of the constitutionality of the statute 
excluding them was brought last week before Chief 
Justice Gray and Judge Morton in the case of Com. 
v. Jones, the defendant being a Shaker indicted for 
murder. Notwithstanding a learned argument by 
the U. 8. district attorney, intervening on the part 
of the United States, to the effect that the Four- 
teenth Amendment gave Shakers a right to be sum- 
moned on juries, and that a State statute excluding 
them was unconstitutional, the chief justice over- 
ruled a motion to quash the array made by the de- 
fendant, and ordered the case to be placed on the 
trial list for the next day. A warrant, however, was 
instantly issued, as is well known, for the arrest of 
Chief Justice Gray, and he was subsequently bound 
over by a Federal commissioner for trial. The trial 
took place yesterday, and occupied but a few 
hours.” Of course, according to the Nation, it re- 
sulted in conviction, under the rule of the Strauder 
case. This is the Nation’s idea of humor and logic. 
To any but an apprentice or amateur lawyer the fal- 
lacy is apparent. The statute excluding persons 
from juries in capital cases who do not believe in 
the infliction of the death penalty is universal, ap- 
plying to all sects, races, and colors, and is an im- 
partial rule necessary to the due administration of 
justice. It does not apply simply to Shakers and 
Quakers, as such, whether accused or jurors. If it 
did, and a Shaker or Quaker were on trial, the cases 
would be analogous, and it would seem that the Wa- 
tion could then appreciate the justice of the rule of 
the Strauder case. We can hardly imagine a better 
illustration for the defense of the Strauder decision 
than this which the Nation has raised to ridicule it. 
Given a law excluding Shakers from juries in cap- 
ital cases, because they are Shakers, and a Shaker 





on trial for his life, and we get a fair idea of the 
practical iniquity of the law excluding colored men 
as such from juries, when colored men are on trial 
for their lives. The Nation should take warning 
from the poet, Holmes, and never dare again ‘to 
be as funny as it can.” 


Three noticeable decisions have been announced 
in this State during the last week. In the case of 
Caro v. Metropolitan Railroad Company, in the city 
of New York, the General Term of the Superior 
Court have reversed the decision of the referee sus- 
taining the defendant’s demurrer. The action is 
brought by a resident of Fifty-third street, between 
Sixth and Ninth avenues, against an elevated rail- 
way company, for an injunction against the compa- 
ny’s running trains in front of his property, on the 
ground that such action on their part would result 
in the deprivation of light and air to the inhabit- 
ants, would occasion noise and stench, expose the 
privacy of his dwelling, and diminish the value of 
the same. The complainant, like all other residents 
of that city, has no ownership in the soil of the 
street. The allegations of the complaint being ad- 
mitted ,by the demurrer, the court now hold that 
they establish a cause of action. Chief Justice Cur- 
tis says: ‘‘ Neither the acts of the Legislature under 
which the defendant is incorporated, nor the re- 
quirements and conditions imposed by the board of 
commissioners created by the Legislature, confer or 
attempt to confer any right or power to introduce 
into the plaintiff's premises, for instance, the stench 
or noxious gas, of which, among other grievances, 
the plaintiff complains, and which the demurrer ad- 
mits will greatly diminish the plaintiff's enjoyment 
of his dwelling-house. The question is directly 
raised whether this is a lawful act on the part of the 
defendant. Conceding that the defendant has full 
power and right to enter upon the public street to 
construct and operate an elevated railroad there, 
from what source does it derive the power to thus 
diminish the plaintiff's enjoyment of his house? 
The act of the Legislature authorizes the defendant 
to operate its road ‘by atmospheric power, com- 
pressed air, or other power.’ It neither directly, nor 
by implication, authorizes the infliction of a pol- 
luted atmosphere, of which the plaintiff complains, 
and which the demurrer admits.” The case chiefly 
relied on is Hay v. Cohoes Co., 2 N. Y. 159, where 
the injury complained of was the casting of rocks 
on the plaintiff's land by blasting in the construc- 
tion of a canal authorized by the State. Leave to 
answer was given, and the question now will proba- 
bly be whether the road can be operated without 
creating the nuisances complained of. It seems 
doubtful whether any recovery can be had for injury 
to the freehold or diminution of rental value. The 
Supreme Court of Michigan, in Grand Rapids, etc., 
R. R. Oo. v. Heisel, 38 Mich. 62, held that an abut- 
ting owner, who does not own the soil of the street, 
cannot recover for any injury to his freehold result- 
ing from the presence of a steam railway in the 
street, but only for damages resulting from such 
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misconduct in its management as amounts to a nui- 
sance, as leaving cars standing an unreasonable 
time, unnecessary noises and dangerous speed. 


In Malony v. Steam Canal-boats ‘‘ City of Milwau- 
kee” and ‘‘ City of Syracuse,” an action for damages 
by a collision on the Erie canal, Judge Choate, in 
the Federal District Court, has held that the subject- 
matter is within the admiralty jurisdiction of the 
United States. He says: ‘‘ The first question is one 
of very great importance to the commercial interests 
of the country. It has never been expressly de- 
clared by the Supreme Court of the United States, 
but the weight of authority is in favor of the juris- 
diction. In the case of the ‘ Monitor,’ the District 
Court for the Eastern District of New York enter- 
tained jurisdiction of a collision upon the Delaware 
and Raritan canal, which, like the Erie canal, is an 
artificial water way over the land, but communicat- 
ing between what are admitted to be navigable 
waters of the United States. Upon an application 
to the Supreme Court for a writ of prohibition, that 
court refused a writ. It is understood, however, 
that the eight justices who heard the case were 
equally divided in opinion, but no written opinions 
were delivered.” ‘Without going at large into a 
discussion of the reasons for or against the jurisdic- 
tion, it is enough for the disposition of the point 
and this case to say that upon a careful perusal of 
the opinions delivered by the Supreme Court which 
touch upon the question, it seems to me that the 
test established for determining the jurisdiction in 
admiralty in a case of alleged maritime tort not on 
tide water, is whether the place in which it was 
committed is upon the ‘navigable waters of the 
United States;’ and that an artificial water way or 
canal, opened by a State to public use for purposes 
of commerce, and while in fact used as a highway 
of commerce between the States of the Union, and 
between foreign countries and the United States, 
is ‘navigable waters of the United States,’ within 
the meaning of that term, as used to define and 
limit the jurisdiction of the admiralty courts. It 
does not seem to me that there is any force in the 
suggestion that the proposition trenches upon the 
rightful power and jurisdiction of the State through 
whose territory, and by whose law in force for the 
time being, the canal is so opened and used. At 
any rate, considering the present state of authority 
and practice in the courts inferior to the Supreme 
Court, I do not feel at liberty to decline the juris- 
diction. The question is one of National import- 
ance, and must, doubtless, soon receive full consid- 
eration and a final determination in the Supreme 
Court.” 


In the case of the People v. Dennison, the Court 
of Appeals have affirmed the order of the General 
Term which granted a new trial, and in accordance 
with the law provided for such appeals, and the 
stipulation entered into, have awarded judgment 
absolute for defendants. A very long opinion was 
written by Judge Folger, but his views were not 
adopted as a whole by a majority of the members of 





the court. It is understood that five of Judge Fol- 
ger’s associates agreed with him that proof of fraud 
was essential to warrant a recovery under the com- 
plaint; Judge Earl alone dissenting from this view, 
and holding that the referees might without error 
have treated the action as one ex contractu, Judge 
Folger held that the State officers had exceeded 
their powers, that there was no authority to remove 
slope walls and substitute vertical walls, and that 
there had been no ratification of such action; in all 
of which he agreed with the referees. He held 
further, however, that defendants were entitled to 
receive whatever the work was worth, and that the 
People could recover back only what had been paid 
in excess of its real value, and that therefore the 
referees erred in giving judgment for the whole 
amount paid; in which Judges Miller and Earl con- 
curred. Chief Judge Church and Judges Rapallo, 
Andrews, and Danforth, held that there had been 
ratification. So it seems that the partisan complaint 
against the attorney-general for not taking a new 
trial, before going to the Court of Appeals, is not 
justified by the result. Public legal officials usually 
know better about these matters than political news- 
papers. 


Chief Justice Campbell, in his recent address at 
Michigan University, thus, much to our delight, 
alludes to another cause of the protracting of trials: 


‘‘This generation has also met with another inflic- 
tion unknown to former ones. The unreasonable 
extension of sensational cases was once due mainly 
to the ambition of counsel and the vindictiveness of 
clients, in whose behalf counsel sometimes allowed 
themselves to become ministers of wrath and agents 
to do work that might have been cleaner. Courts 
were more or less to blame for not checking these 
vagaries, but courts are comparatively helpless un- 
less counsel second them, and a judge cannot safely 
assume in advance that a mass of rubbish is to be 
put in the case. We now have frequent instances of 
controversies where court, counsel and parties lose 
their importance for the time in presence of that re- 
markable phenomenon, the expert. There are quiet 
and modest men of science in all departments who 
say what they have to say clearly, concisely, and 
frankly, and who throw upon the case all the light 
in their power. But there are others who hold 
themselves out as standing experts, whose chief oc- 
cupation is not in improving themselves by the hon- 
est practice of an art of profession, but in special 
preparation for the functions of witnesses, and who 
seldom correct their crude and extreme theories by 
that practical experience which is the only safeguard 
against the wildest extravagance. These persons, 
having first qualified themselves for impartial wit- 
nesses by accepting employment to aid counsel in 
working up their case, and acting as their prompt- 
ers, are too often allowed to turn the witness box 
into an exhibition stage and display their acquire- 
ments very liberally. In patent cases and poisoning 
cases and will cases it is altogether too common to 
let such men wander from the issue and use their 
own choice in determining how far they will show 
off their knowledge and opinions. They are not 
usually lacking in self-esteem, and are treated in 
such a way as to make them feel as if they were the 
heroes of the occasion. It is every day’s experience 
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that any suit in which such witnesses appear will 
without fail be needlessly protracted, and almost as 
surely be muddled.” 

This is most excellent and timely. The ‘‘ expert” 
business is a dangerous and growing abuse; but 
why does not the judge put his foot down on it 
after this fashion in court ? 


——— 


NOTES OF CASES. 


N Spofford v. Boston and Maine R. R. Co., Massa- 
chusetts Supreme Court, February 27, 1880, 9 
Rep. 407, a railroad company charged A, a student, 
for a season ticket between certain stations, a rea- 
sonable price, and then sold to B, C and D, also 
students, season tickets, between the same stations, 
for half the price charged A, for special reasons 
which did not appear. A statute required every 
railroad to give to all persons * * * reasonable 
and equal terms, and provided that reduced rates 
for a specific distance might be charged. Held, that 
this was not a violation of the statute, and A had 
no cause of action. The court: ‘‘The plaintiff 
seeks to recover from the defendant the sum of six- 
teen dollars, being half the amount paid for a season 
ticket for three months, which entitled the plaintiff 
during that period to ride daily, Sundays excepted, 
on the defendant’s cars, from Haverhill to Boston 
and back to Haverhill. It appears that the sum 
paid for the ticket was the regular price for a sea- 
son ticket, established by the directors. It is not 
contended that the price was unreasonably large for 
the service to which it entitled the purchaser. The 
plaintiff contends that he is entitled to recover be- 
cause certain other persons obtained season tickets 
for the same term, between the same stations, for 
one-half the price which he paid. These persons, 
it appears, were, like the plaintiff, students, twenty 
years old, who, for reasons which do not appear, 
were permitted by the president of the defendant 
corporation, in the exercise of a discretion given 
him by the directors, to buy their tickets for the 
sum of sixteen dollars each, which was half the 
regular price of such tickets to students less than 
twenty years old. The plaintiff's position is that 
although the defendant had established a price for 
a season ticket, not unreasonable in itself, and had 
sold him a ticket at the regularly established price, 
it violated the provisions of the Statute of 1874, ch. 
872, § 188, by selling like tickets to certain other 
persons for alesssum. The statute referred to re- 
quires every railroad corporation to give to all per- 
sons or companies reasonable or equal terms, facili- 
ties and accommodations for the transportation of 
themselves, their agents and servants, and of any 
merchandise and other property upon any railyoad 
owned or operated by such corporation. Section 
135 of the same chapter provides that any railroad 
corporation may make contracts for the conveyance 
of passengers on designated trains for a specific 
distance, at fixed times, at such reduced rates of 
fare as the parties may agree upon. Section 179 
provides that any railroad corporation may estab- 





lish for its sole profit, fares, tolls and charges upon 
all passengers and property conveyed or transported 
on its railroad, at such rates as may be determined 
by the directors thereof, subject to revision by the 
Legislature. We do not purpose to put the decision 
of the case on any refinement of construction of 
section 135. We prefer to place it on what seems 
to us to be the reasonable interpretation of the pro- 
visions of the statute relating to fares of passengers 
taken together, and in view of the law as it stood 
before the statute was enacted. Statutes of 1867, 
ch. 339; R. R. Co. v. Gage, 12 Gray, 393. We are 
of opinion that as the defendant exacted from the 
plaintiff only the regularly established price for the 
season ticket which he bought, and as there is no 
evidence that the price was unreasonable, the fact 
that for special reasons, which do not appear, the 
president of the defendant permitted certain indi- 
viduals, students like the plaintiff more than twenty 
years old, to buy like tickets for half that price, did 
not constitute a violation of the statute, nor give 
the plaintiff a cause of action against the defendant.” 
A similar conclusion is reached in Johnson v. Pensa- 
cola, ete., R. Co., 16 Fla. 623; 8. C., 26 Am. Rep. 
731, in which is a learned review of authorities, 
See, also, Messenger v. Penn. R. R. Co., 87 N. J. 531; 
8. C., 18 Am. Rep. 754; 36 N. J. 407; 13 Am. Rep. 
457; N. H. Express Co. v. Maine Cent. R. R. Co., 57 
Me. 188; S. C., 2 Am. Rep. 31; McDuffee v. Port- 
land & Rochester R. R., 52 N. H. 480; 8. C., 18 Am. 
Rep. 72. 


In Workman v. Wright, 33 Ohio St. 405, it is held 
that a mere promise to pay a forged note, when such 
promise is given by the supposed maker of the note 
without any new consideration and after the promisee 


has acquired the note, is not binding. The court 
distinguish the case from cases of a voidable act, 
and hold that where an act is void, as a forgery, 
there can be no ratification. The element of estop- 
pel is wanting in this case, because the plaintiff did 
not act upon and was not prejudiced by the promise, 
as he had.already acquired the note when the 
promise was made. This holding is to some extent 
warranted by Brook v. Hook, 24L. T. (N.S.) 34; 
8. C., 3 Alb. L. J. 255, and Williams v. Bayley, L. 
R., 1 App. H. L. 200, but in both those cases the 
element of compounding the felony entered. It is 
also supported by Woodruff v. Monroe, 33 Ma. 147. 
Opposed to it are Bank v. Crofts, 4 Allen, 447, and 
Howard v. Duncan, 3 Lans. 175, both of which are 
disapproved in the principal case. The latter case 
is also criticised in Alb. L. J. 331. Opposed to it 
is also Hefner v. Vandolah, 62 Tll. 483; 8. C., 14 Am. 
Rep. 108. The court there say: ‘‘ We apprehend 
nothing more is necessary to be shown here than 
that Hefner adopted and ratified his forged signa- 
ture upon the note.” ‘‘Such subsequent assent and 
ratification would be equivalent to an original au- 
thority, and confirm what was originally an unau- 
thorized and illegal act.” ‘‘An act wholly 
unauthorized may be made valid by subsequent rati- 
fication.” We much prefer the doctrine of the 
principal case, and cannot conceive how such a 
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promise, without new consideration, and working 
a detriment to the promisee, can be held a ratifica- 
tion of a void and criminal assumption of agency. 


In Thirteenth and Fifteenth Streets Passenger Rail- 
way v. Boudrou, Pennsylvania Supreme Court, Jan. 
19, 1880, 8 W. N. C. 241, the plaintiff got upon a 
crowded street car, and stood with six or eight 
other passengers upon the rear platform. While 
there he was struck in the back and severely injured 
by the pole of a following car, by reason of the 
breaking of the brake chain of the last car. In an 
action for that injury, the defendants asked 
the following instructions, which were refused: 
“That if the jury believe from the evidence 
that the plaintiff voluntarily got upon the plat- 
form of the car, knowing the car to be so 
crowded with passengers that he could not enter 
the car, but would be obliged to stand on the plat- 
form; that he did so stand on the platform, and in 
consequence of being in that place on the car he 
received the injury, then he was guilty of negligence, 
and the verdict must be for the defendant. That 
the platforms of a passenger railway car are intended 
for ingress and egress from the car, and it is negli- 
gence in a passenger to use them for any other pur- 
pose. That if the jury find from the evidence that 
the plaintiff occupied the back platform of the car, 
on which he received his injury, for the purpose of 
being carried as a passenger, he was guilty of con- 
tributory negligence, and the verdict must be for 
the defendant.” A judgment for the plaintiff was 
affirmed on appeal. The court said: ‘‘ Such were 
the instructions prayed, yet the defendant now 
urges that, ‘under the testimony, the question 
whether Mr. Boudrou’s position on the rear platform 
contributed to his injury was one for the jury.’ In 
truth, there was no controversy as to the circumstan- 
ces of the accident, there was but one way to find 
the facts, if the jury regarded the testimony, and 
at the trial the defendant demanded that the court 
should say there was concurrent negligence, if cer- 
tain facts were found, The learned judge taking a 
different and correct view, very properly charged 
that the plaintiff could not recover if the injury 
resulted from any negligence on his part; that if 
the jury should find that the plaintiff was negligent 
in standing on the rear platform, and yet find that 
the collision could not have happened but for 
the negligence of the driver of car 14, plaintiff's 
negligence was remote and not a bar to his recovery. 
His reasons given as leading to that conclusion are 
unanswerable. The large number of passengers in 
this city, who voluntarily stand on the platforms, 
because there is neither sitting nor standing room 
in the cars, do not, and ought not to anticipate that 
they will be run over by following cars. Their posi- 
tion has no tendency to induce the driving of one 
car into another, whatever the degree of their negli- 
gence in riding on the platforms, and the risks they 
take in so doing. Every one knows that so long as 
he remains there he is in no danger of being run 
down by a car, unless from its heedless handling. 
When the plaintiff was struck, his post was a 





condition, but not a cause of his injury. It neither 
lessened the speed of the car he was on, nor 
increased that of the other; his presence was not 
a cause of the broken chain and reckless driving of 
car 14; his place was an incident of an over-crowded 
car, whose conductor had left the platform to give 
him standing room, and had not pointed him to a 
seat or requested him to enter the car. We are not 
persuaded that different minds could honestly draw 
different conclusions from the facts.” Counsel 
cited Gale v. Lisbon, 52 N. H. 174, holding that a 
traveller, who in meeting another turns to the left, 
but does not thereby occasion injury to any one but 
himself, is not a violator of law, and is not barred 
from maintaining an action against a town to re- 
cover for injuries sustained in consequence of an 
obstruction on the left hand side of the highway, 
with which he is thereby brought in contact. The 
case of Spooner v. Brooklyn City Railroad Co., 54 
N. Y. 230; 8. C., 13 Am. Rep. 570, is, however, 
exactly in point. There the plaintiff got upon the 
foot-board or fender of a sleigh, which was being 
used by the railway company in consequence of the 
obstruction of the track by snow, the interior of the 
sleigh being full. He was allowed to ride there, 
and his fare was taken. It was held that he could 
maintain an action for an injury snstained by him 
by a collision while thus riding. The court say: 
“a passenger upon such a vehicle has a right to as- 
sume that the parts of the vehicle prepared for the 
use of passengers, and destined to receive them 
while in transit, are suitable and safe for the pur- 
pose; and that the care of the drivers will avoid 
any special risks which attach to the particular 
position.” 

CONTRACT OF CARRIAGE-— LIMITATION 

OF TIME FOR PRESENTING CLAIM 
FOR DAMAGE. 


N Capehart v. Seabord and Roanoke Railroad Com- 
pany, 81 N. C. 438, it was held that a stipula- 
tion in a bill of lading given by a common carrier, 
that in case any claim for damage should arise for 
the loss of articles mentioned in the receipt, while 
in transit or before delivery, the extent of such 
damage or loss should be adjusted before removal 
from the station, and claim therefor made in thirty 
days to a ‘‘ trace agent” of the carrier, is an unrea- 
sonable provision, which the courts will not uphold. 
The court said: ‘‘ The jury having found that there 
was negligence on the part of defendant, we must 
take that as a fact, and adhering to the principles 
established in the cases cited, we are of the opinion 
that the defendant’s liability for damages is not di- 
minished or affected in any way by the notice or 
contract annexed to the bill of lading, not even by 
the stipulation that the damages must be adjusted 
before the removal of the goods from the station 
and the presentation of the claim for payment 
within thirty days; for the stipulation must be rea- 
sonable; and we do not think it is reasonable to re- 
quire the consignees of a car load of cotton to cut 
into the bales before they are received to ascertain 
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whether they have been seriously damaged. ‘A 
contract restricting the responsibility of the carrier 
must be reasonable in itself, and not calculated to 
ensnare or defraud the other party. A contract re- 
quiring notice of losses in thirty days is not reasona- 
ble.’ Adams Express Co. v. Reagan, 29 Ind. 21; So. 
Ex. Co. v. Caperton, 44 Ala. 101; 8. C., 4 Am. Rep. 
118; Place v. Union Ex. Co., 2 Hilt. 19.” 

In Adams Express Co. v. Reagan, 29 Ind. 21, it 
was held that a condition that the carrier should 
not be liable for any loss, unless a claim was pre- 
sented within thirty days after shipment, was void. 
The shipment was to Savannah, Georgia, during the 
war, when transportation was much interrupted. 
The court said: ‘‘The conditions must be reasona- 
ble in themselves, and not such as will operate as a 
snare and a fraud upon the public.” ‘‘In the case 
under consideration, the company, in a shipment of 
a package sent from Clayton, in this State, to Sa- 
vannah, Georgia, at a time when the country was in 
an unsettled condition, occasioning great delays in 
shipments, and in the transmission of the mails, at- 
tempt to incorporate into their contract a condition 
precedent, that they will not answer for any loss or 
damage, unless the claim therefor shall be presented 
to them, at their office at the former place, within 
thirty days after the date of the receipt; thus plac- 
ing it in their power, by a delay which perhaps un- 
der the circumstances would not have been unrea- 
sonable, to prevent any claim for loss or damage, 
however gross might have been their negligence. 
We think the stipulation in question void as being 
against public policy.” 

In U. S. Express Co. v. Harris, 51 Ind. 127, there 
was a condition that any claim must be presented 
within thirty days from the date of the receipt, at 
the office of shipment. The shipment was at Pitts- 
burgh, Penn., for Jonesboro, Ind. The court say: 
‘*We know of no reason why this stipulation is not 
binding and valid between the parties.” ‘‘ It seems 
to us . ° ° reasonable.” They lay 
stress on the fact that the transportation would or- 
dinarily be completed in a day or two, and cite 
Southern Express Co. v. Caldwell, and Weir vy. Ex- 
press Co., infra. They distinguish Adams Express 
Co. v. Reagan on the ground of the peculiar cir- 
cumstances of that case. 

In Southern Express Co. v. Caperton, 44 Ala. 101; 
8. C., 4 Am. Rep. 118, the condition was that the 
claim should be made, at defendant’s receiving office, 
in writing, within thirty days from the date of the 
receipt, with the receipt annexed. The transporta- 
tion was to be from Stevenson to Huntsville, Ala. 
On this point the court simply said: ‘‘ He cannot be 
allowed to make a statute of limitations so short as 
to be capable of becoming a means of fraud. Thirty 
days might elapse before the consignee became 
aware that any thing had been consigned to him, 
especially if he was absent from home. It was the 
duty of the defendant to deliver this package to 
Mr. Cruse, and it is more than unreasonable to allow 
it to appropriate the property of another by a fail- 
ure to perform a duty, and that, too, under the pro- 
tection of a writing signed only by its agent, the 





assent to which by the other party is only proven by 
his acceptance of the paper.” The court queried 
whether the paper constituted a special contract. 

In Weir v. Express Co., 5 Phila. 355, the condi- 
tion was that claim must be made within thirty days 
after the time when the property had or ought to 
have been delivered. The particular facts are not 
disclosed. The court say: ‘This is a very reasona- 
ble and proper provision, to enable the defendants, 
while the matter is still fresh, to institute proper in- 
quiries, and furnish themselves with evidence on 
the subject. The defendants do a large business, 
and to allow suits to be brought against them, with- 
out such notice, at any length of time, would be 
to surrender them bound hand and foot to almost 
every claim that might be made. It would be next 
to impossible, when a thousand packages, large and 
small, are forwarded by them daily, to ascertain 
any thing about the loss of one of them at a dis- 
tance of six months or a year.” 

In Express Co. v. Caldwell, 21 Wall. 264, a condi- 
tion that the claim must be made within ninety 
days from delivery to the company, was held rea- 
sonable where the time required for the transporta- 
tion is not long, as in that case a single day. The 
court said: ‘* Policies of fire insurance, it is well 
known, usually contain stipulations that the insured 
shall give notice of a loss, and furnish proofs thereof 
within a brief period after the fire, and it is un- 
doubted that if such notice and proofs have not 
been given in the time designated, or have not |een 
waived, the insurers are not liable. Such condi- 
tions have always been considered reasonable, be- 
cause they give the insurers an opportunity of in- 
quiring into the circumstances and amount of the 
loss, at a time when inquiry may be of service. 
And still more, conditions in policies of fire insur- 
ance that no action shall be brought for the recovery 
of a loss unless it shall be commenced within a 
specified time, less than the statutory period of limi- 
tations, are enforced, as not against any legal pol- 
icy. Riddlesbarger v. Hartford Ins. Co.,7 Wall. 386. 

‘*Telegraph companies, though not common car- 
riers, are engaged in a business that is in its nature 
almost if not quite as important to the public as is 
that of carriers. Like common carriers they can- 
not contract with their employers for exemption 
from liability for the consequences of their own 
negligence. But they may by such contracts, or by 
their rules and regulations brought to the knowl- 
edge of their employers, limit the measure of their 
responsibility to a reasonable extent. Whether their 
rules are reasonable or unreasonable must be deter- 
mined with reference to public policy, precisely as 
in the case of a carrier. And in Wolf v. Western 
Union Telegraph Company, 62 Penn. St. 83; 8. C., 
1 Am. Rep. 387, a case where one of the conditions 
of a telegraph company, printed in their blank 
forms, was that the company would not be liable 
for damages in any case where the claim was not 
presented in writing within sixty days after sending 
the message, it was ruled that the condition was 
binding on an employee of the company who sent 
his message on the printed form. The condition 
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printed i in the form was considered a reasonable one, 
and it was held that the employer must make dein 
according to the condition, before he could main- 
tain an action. Exactly the same doctrine was as- 
serted in Young v. Western Union Telegraph C 


pany, 34 N. Y. Superior, 390. 

‘In Lewis v. Great Western "Railway Co., 5 H. & 
N. 867, which was an action against the company as 
common carriers, the court sustained, as reasonable, 
stipulations ina bill of lading that ‘no claim for de- 


ficiency, damage, or detention, would be allowed 
unless made within three days after the delivery of 
the goods, nor for loss, unless made within seven 
days from the time they should have been delivered.’ 
Under the last clause of this condition the onus was 
imposed upon the shipper of ascertaining whether 
the goods had been delivered at the time they should 
have been, and in case they had not, of making his 
claim within seven days thereafter. In the case we 
have now in hand the agreement pleaded allowed 
ninety days from the delivery of the parcel to the 
company, within which the claim might be made, 
and no claim was made until four years thereafter. 
Possibly such a condition might be regarded as un- 
reasonable, if an insufficient time were allowed for 
the shipper to learn whether the carriers’ contract 
had been performed. But that cannot be claimed 
here. The parcel was received at Jackson, Tennessee, 
for delivery at New Orleans. The transit required 
only about one day. We think, therefore, the limita- 
tion of the defendants’ common-law liability to 
which the parties agreed, as set up in the plea, was 
a reasonable one, and that the plea set up a suffi- 
cient defense to the action.” 

The court then advert to Southern Express Co. v. 
Caperton, and after describing the case, remark: 
“Tt will be observed that it was a much more oner- 
ous requirement of the shipper than that made in 
the present case, and more than was necessary to 
give notice of the loss to the carrier.” ‘This case 
is a very unsatisfactory one. It appears to have re- 
garded the stipulation as a statute of limitations, 
which it clearly was not, and it leaves us in doubt 
whether the decision was not rested on the ground 
that there was no sufficient evidence of a contract.” 

In Lewis v. Great Western Railway OCo., supra, 
Pollock, C. B., said: ‘* Such a condition is perfectly 
reasonable. The law allows persons to make their 
own bargains in matters of this sort.” 

In Southern Express Co. v. Hunnicutt, 54 Miss. 566; 
8. C., 28 Am. Rep. 385, the condition was that claim 
must be made at the shipping office within thirty 
days from the date of the receipt. The shipment 
was at Lauderdale, Miss., for delivery at New York 
city. The court said: ‘‘ We find that the precise 
condition set up in the plea was held to be reasona- 
ble, and a discharge of the company from all lia- 
bility if not complied with, in United States Express 
Co. v. Harris, 51 Ind. 127. There, as in the case 
before us, the claim for loss was required to be made 
in thirty days from date of receipt. In Weir v. Er- 
press Co., 5 Phila. 355, before Sharswood, P. J., the 
claim was required to be made of the express com- 





pany within thirty days after the property had been, 
or ought to have been, received; and the ruling was 
that the owner had lost his remedy, where non-de- 
livery was complained of, if the claim was not pre- 
ferred within thirty days after delivery ought to have 
been made. Such provision in the contract was 
said to be reasonable, as enabling the express com- 
pany while the matter was fresh to institute proper 
inquiries, and furnish themselves with evidence on 
the subject. The chief business of express compa- 
nies, as is well known, is to carry small but valuable 
packages. There is more or less liability, that in 
the vast multitude of parcels which they handle, 
passing through the hands of so many agents, a 
loss, by mistake or accident, or by the appropria- 
tion of an employee, will at times occur. It is not 
unreasonable that the individual shippers, who have, 
or may be supposed to have, distinct knowledge and 
recollection, should be required to give notice of 
non-delivery or unreasonable delay. The law is 
settled by the great weight of authority that a com- 
mon carrier may limit his liability by contract, pro- 
vided the special contract does not exempt from 
losses by negligence or misconduct. The exemption 
thus claimed must be reasonable, and the carrier 
cannot take advantage of his powers and of the 
necessities of the public, to exact exemptions from 
that measure of duty which public policy demands. 
Such was the line of observation of the Supreme 
Court of the United States in Hupress Co. v. Cald- 
well, 21 Wall. 264, upholding as reasonable a stipu- 
lation in the contract, not differing from that in this 
case, except that the time for making the claim was 
ninety days. The only case holding a contrary doc- 
trine is Southern Express Co. v. Caperton, 44 Ala. 
101; S. C., 4 Am. Rep. 118, which is said in the 
case last cited to be a very unsatisfactory decision. 
The Alabama court puts its objection to the cove- 
nant on the ground that it was a statute of limita- 
tions. Clearly it was not, any more than is notice 
of a fire, and proof of loss within a specified time. 
The stipulation is no more than a condition, with 
which the owner and shipper must comply, or lose 
his claim; if he does comply, he may bring his suit 
within the time prescribed by the statute of limita- 
tions. 

‘*Tt appears that the usual time required for the 
transportation of this package to New York from 
Lauderdale station is three or four days. We are 
not called upon in this case to say whether thirty 
days from the date of the receipt is an unreasona- 
bly short time to make claim for damages or loss. 
The pleadings raise no question of that sort, but 
admit that it was reasonable. Reasonable time 
would be time ample to ascertain the non-delivery 
of the parcel at the place of destination, which de- 
pends on the distance and facilities of communica- 
tion. If Hunnicutt received no tidings of his pack- 
age in ten or twelve days from the shipment, his 
suspicion ought to have been aroused, and inquiry 
made. If that had been done, it is almost certain 
that the parcel would have been found in due time 
for its delivery at New York.” 
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The condition in the principal case, it will be ob- 
served, was much more stringent than in any of the 
cases above reviewed, and it may well be that it 
was unreasonable even within those cases. 

Mr. Lawson, in his recent valuable monograph on 
Contracts of Carriage, speaks of the principal case 
as holding the condition ‘‘ reasonable except as to 
latent defects.” We do not find any warrant for this 
construction of the case. 


ABSTRACT OF THE LEGISLATION OF NEW 
YORK DURING THE FIRST CENTURY 
OF THE STATE GOVERNMENT. 


ANY years since, Dr. Franklin B. Hough, of Low- 
ville, N. Y., well known throughout the State for 
his statistical and historical publications, undertook 
to prepare a summary of legislation upon certain sub- 
jects of practical study, the idea being to embrace a 
concise statement of all the laws upon the subject un- 
der examination, from its origin down to date, and 
the object being of a historical and practical character. 
The work dates back to the years 1854 and 1855, when 
he was preparing from public records and official 
sources the first edition of the New York Civil List, 
which he originally prepared and edited for the first 
eight years. 

These abstracts of laws upon particular subjects em- 
braced, besides titles, dates and references, a concise 
statement of the subject, and citations to all docu- 
mentary information that could be found having rela- 
tion to the matter in hand, and each item being upon 
a separate paper, it could be readily arranged chrono- 
logically and subdivided into such a classification as 
the subject required. The preparation required a 
careful examination of the session laws, not only as 
the object of search was expressed in titles, but also as 
it was concealed under the obscure heading of “ other 
purposes.”” Each of these hidden acts was brought 
out and placed in the same order as if it had stood 
alone under its proper title. The work also required a 
careful examination of the legislative journals and 
documents of the period embraced, and necessarily 
made him thoroughly acquainted with the sources of 
information and the resources that exist in the public 
libraries and offices where these books could be 
found. 

After the death of Gov. Marcy, Dr. Hough purchased 
the whole series of his State documents, and adding to 
these from time to time, he has now almost a complete 
collection of the laws and documents of the State in 
his own library. About ten years ago he began at 
leisure times to prepare a like summary of the legisla- 
tion of single years, and as the centennial of our State 
government approached, he conceived the idea of ex- 
tending his work to the full hundred years. 

In this he became associated with his son, Franklin 
H. Hoagh, a counsellor at law, who as an improvement 
upon the plan, proposed to add citations to reported 
cases in which the meaning of laws had been construed 
on their constitutionality decided in the State courts 
or in the Supreme Court of the United States. To this 
was added a summary of the legislation of Congress 
and of the bordering States, so far as related to the 
State of New York. 

This enormous undertaking has by cheir joint labors 
been now nearly completed, and its plan, as perfected 
from time to time, can best be judged from its title: 


“Abstract of the Laws of New York. Being an 
analysis and classification of all of the laws passed by 
the State Legislature, from the beginning of a State 





government in 1777, to the close of the 100th Session 
in 1877; showing in full the title of every act, with the 
date of its passage, and references to places where 
each may be found in full; with a concise abstract of 
the subject-matter, copious references to documentary 
and other information having reference to these laws, 
and statements of the result of elections, where they 
have been submitted to a popular vote. Also, an ab- 
stract of all the statutés of the Congress of the United 
States and the bordering States, and of Canada, that 
have been passed during the century, having reference 
to the State of New York. Together with full refer- 
ences to the decisions of State and Federal courts, in 
which the meaning of these laws has been explained 
or their constitutionality decided.” 


A statement of the plan, with a specimen of the 
work itself, has been printed and laid before the Leg- 
islature. The subject taken as an illustration of the 
plan is the war of 1861-’65, embracing some 250 stat- 
utes, chiefly relating to the raising and equipment of 
troops, aid to families of volunteers, bounties, quotas, 
local debts, ete. A table of contents presents a classi- 
fication of the whole of this subject, and the remain- 
der of the pamphlet gives the abstracts and references 
to documents in their proper order, as far as its limits 
will allow. 

The work has now been carried on as far as it can be 
without legislative patronage, and a proposition for 
aid to the extent of placing one copy of the work in 
the same manner as the session laws are distributed is 
now under consideration. We hope this will find favor 
in the Legislature. 

The work, if published, will be in volumes of 1,000 
pages each, in double columns, the pages being of the 
same size as those of the United States Statutes at 
Large (Little & Brown’s edition). Its extent cannot 
be fully estimated, but it is thought that it will make 
about four volumes. A thoroughly exhaustive index 
to every name and subject will be prepared. Those 
who may not have an opportunity of seeing the speci- 
men pages will be able to form an idea of the matter 
upon a page from a statement that the titles of the acts 
are printed in bourgeois, the summaries in nonpareil, 
and the references and citations in agate type. Two 
lines of running title are placed at the top of every 
page, of which one gives the general subject, and the 
other its details. 

It may be interesting to know that the number of 
separate laws—that is, acts numbered as chapters, 
that have been passed from 1777 to 1877, inclusive — 
is 33,601; but including those hidden under the title of 
“other purposes,’’ the number must considerably ex- 
ceed 40,000. This of course includes all laws, both 
obsolete and existing, which in this work are given 
without further distinction than the statement as to 
when and how they have been modified or repealed, or 
when they expired by their own limitation. 

The basis of classification adopted is that of sub- 
jects, and subordinate to this, locality, and under each 
subdivision the order of time. Our limits will not 
permit us to give an outline of the system of classifi- 
catious which has not as yet been printed. Unlikea 
digest of existing laws, it could not follow any plan of 
arrangement analogous to that of the Revised Stat- 
utes, on account of the conflicting nature of the laws 
at different periods in the century. We find, for ex- 
ample, as in lotteries, a series of laws regulating and 
encouraging a custom which is now proscribed and 
forbidden, and in many other instances subjects of leg- 
islation now altogether unknown, or quite different 
from the requirements of the present day. 

The outline of arrangement has therefore necessa- 
rily taken somewhat of a historical direction, subdivid- 
ing itself as the logical affinities and relations of the 
subject required, and with cross-references whenever 


it became necessary. 
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CIVIL RIGHTS UNDER THE FOURTEENTH 
AMENDMENT— EXCLUSION OF NEGRO 
CITIZENS FROM JURIES. 

SUPREME COURT OF THE UNITED STATES,—OCTOBER 
TERM, 1879. 








STRAUDER, Plaintiff in Error, vy. Stare or West Vir- 
GINIA. 

The fourteenth amendment of the Federal Constitution, 
held not only to give citizenship and its privileges to 
persons of color, but to deny to any State the power to 
withhold from them the equal protection of the laws 
and to invest Congress with power, by appropriate legis- 
lation, to enforce its provisions. 

A statute of West Virginia, denying to colored citizens the 
right to sit as jurors, on account of their color, held to 
be a discrimination forbidden bythe amendment. It is 
a denial of equal protection of the laws to the race 
thus excluded. 

Section 641 of the Federal Revised Statutes, which author- 
izes the removal of a civil or criminal suit instituted in 
a State court to the Federal Circuit Court, when against 
a person denied, or who cannot enforce, in the judicial 
tribunals of the State any right secured to him by any 
law providing for the equal civil rights of the citizens 
of the United States, held not in conflict with the Fede- 
ral Constitution. 

pew to the Supreme Court of Appeals of the 

4 State of West Virginia. The opinion states the 
necessary facts. 


Srrona J. The plaintiff in error, a colored man, 
was indicted for murder, in the Circuit Court of Ohio 
county, in West Virginia, on the 20th of October, 1874, 
and upon trial was convicted and sentenced. The 
record was then removed to the Supreme Court of the 
State, and there the judgment of the Circuit Court 
was affirmed. The present case is a writ of error to 
that court, and it is now, in substance, averred that at 
the trial in the State court the defendant (now plaint- 
iff in error) was denied rights to which he was entitled 
under the Constitution and laws of the United States. 

In the Circuit Court of the State, before the trial of 
the indictment was commenced, the defendant pre- 
sented his petition, verified by his oath, praying fora 
removal of the cause into the Circuit Court of the 
United States, assigning as ground for the removal, 
that “ by virtue of the laws of the State of West Vir- 
ginia no colored man was eligible to be a member of 
the grand jury or to serve on a petit jury in the State; 
that white men are so eligible, and that by reason of 
his being a colored man and having been a slave, he 
had reason to believe and did believe he could not have 
the full and equal benefit of all laws and proceedings 
in the State of West Virginia for the security of his 
person as is enjoyed by white citizens, and that he had 
less chance of enforcing in the courts of the State his 
rights on the prosecution, asa citizen of the United 
States, and that the probabilities of a denial of them 
to him as such citizen on every trial which might take 
place on the indictment in the courts of the State 
were much more enhanced than if he was a white 
man.’ This petition was denied by the State court, 
and the cause was forced to trial. 

Motions to quash the venire, ‘‘ because the law under 
which it was issued was unconstitutional, null and 
void,’’ and successive motions to challenge the array 
of the panel, for a new trial, and in arrest of judg- 
ment were then made, all of which were overruled and 
made by exceptions parts of the record. 

The law of the State to which reference was made 
in the petition for removal and in the several motions 
was enacted on the 12th of March 1873 (Acts of 1872-3, 
p. 102), and it is as follows: ‘* All white male persons 
who are twenty-one years of age and who are citizens 
of this State, shall be liable to serve as jurors, except 








as herein provided.’”’ The persons excepted are State 
officials. 

In this court, several errors have been assigned, and 
the controlling questions underlying them all are, first, 
whether, by the Constitution and laws of the United 
States, every citizen of the United States has a right 
to a trial of an indictment against him by a jury 
selected and impaneled without discrimination against 
his race or color because of race or color; and second, 
if he has such a right, and is denied its enjoyment by 
the State in which he is indicted, may he cause the case 
to be removed into the Circuit Court of the United 
States? 

It is to be observed that the first of these questions 
is not whether a colored man, when an indictment has 
been preferred against him, has a right to a grand or 
petit jury composed in whole or in part of persons of 
his own race or color, but it is whether, in the compo- 
sition or selection of jurors by whom he is to be in- 
dicted or tried, all persons of his race or color may be 
excluded by law, solely because of their race or color, 
so that by no possibility can any colored man sit upon 
the jury. 

The questions are important, for they demand a con- 
struction of the recent amendments of the Constitu- 
tion. If the defendant has a right to have a jury 
selected for the trial of his case without discrimination 
against all persons of his race or color, because of their 
race or color, the right, if not created, is protected by 
those amendments and the legislation of Congress 
under them. The fourteenth amendment ordains that 
‘all persons born or naturalized in the United States 
and subject to the jurisdiction thereof are citizens of 
the United States and of the State wherein they re- 
side. No State shall make or enforce any laws which 
shall abridge the privileges or immunities of citizens 
of the United States, nor shall any State deprive any 
person of life, liberty, or property, without due pro- 
cess of law, nor deny to any person within its jurisdic- 
tion the equal protection of the laws.” 

This is one of aseries of constitutional provisions 
having a common purpose, namely, securing to a race 
recently emancipated, a race that through many gene- 
rations had been held in slavery, all the civil rights 
that the superior race enjoy. The true spirit and 
meaning of the amendments, as we said in the 
Slaughter-house cases, 16 Wall. 67, cannot be under- 
stood without keeping in view the history of the times 
when they were adopted, and the general objects they 
plainly sought to accomplish. At the time when they 
were incorporated into the Constitution, it required 
little knowledge of human nature to anticipate that 
those who had long been regarded as an inferior and 
subject race would, when suddenly raised to the rank 
of citizenship, be looked upon with jealousy and posi- 
tive dislike, and that State laws might be enacted or 
enforced to perpetuate the distinctions that had before 
existed. Discriminations against them had been habit- 
ual. It was well known that in some States laws making 
such discriminations then existed, and others might 
well be expected. The colored race as a race was abject 
and ignorant, and in that condition was unfitted to 
command the respect of those who had superior intel- 
ligence. Their training had left them mere children, 
and as such they needed the protection which a wise 
government extends to those who are unable to protect 
themselves. They especially needed protection against 
unfriendly action in the States where they were resi- 
dent. It was in view of these considerations the four- 
teenth amendment was framed and adopted. It was 
designed to assure to the colored race the enjoyment 
of allthe civil rights that under the law are enjoyed 
by white persons, and to give to that race the protec- 
tion of the general government in that enjoyment, 
whenever it should be denied by the States. It not 
only gave citizenship and the privileges of citizenship 
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to persons of color, but it denied to any State the 
power to withhold from them the equal protection of 
the laws, and authorized Congress to enforce its pro- 
visions by appropriate legislation. To quote the lan- 
guage used by us in the Slaughter-house cases, ‘* no one 
can fail to be impressed with the one pervading pur- 
pose found in all the amendments, lying at the founda- 
tion of each, and without which none of them would 
have been suggested — we mean the freedom of the 
slave race, the security and firm establishment of that 
freedom, and the protection of the newly-made free- 
man and citizen from the oppressions of those who had 
formerly exercised unlimited dominion over them.” 
So again: ‘‘ The existence of laws in the States where 
the newly-emancipated negroes resided, which dis- 
criminated with gross injustice and hardship against 
them as a class, was the evil to be remedied, and by it 
(the fourteenth amendment) such laws were forbidden. 
If, however, the State did not conform their laws to 
its requirements, then by the fifth section of the article 
of amendment, Congress was authorized to enforce it 
by suitable legislation.”” And it was added, ‘ we doubt 
very much whether any action of a State, not directed 
by way of discrimination against the negroes, as a 
class, will ever be held to come within the purview of 
this provision.” 

If this is the spirit and meaning of the amendment, 
whether it means more or not, it is to be construed 
liberally to carry out the purposes of its framers. It 
ordains that no State shall make or enforce any laws 
which shall abridge the privileges or immunities of 
citizens of the United States (evidently referring to 
the newly-made citizens, who being citizens of the 
United States are declared to be also citizens of the 
State in which they reside). It ordains that no State 
shall deprive any person of life, liberty, or property, 
without due process of law; or deny to any person 
within its jurisdiction the equal protection of the 
laws. What is this but declaring that the law in the 
States shall be the same for the black as for the white; 
that all persons, whether colored or white, shall stand 
equal before the laws of the States, and in regard to 
the colored race, for whose protection the amendment 
was primarily designed, that no discrimination shall 
be made against them by law because of their color? 
The words of the amendment, it is true, are prohibi- 
tory, but they contain a necessary implication of a 
positive immunity, or right, most valuable to the 
colored race, the right.to exemption from unfriendly 
legislation against them distinctively as colored — ex- 
emption from legal discriminations, implying inferi- 
ority in civil society, lessening the security of their 
enjoyment of the rights which others enjoy, and dis- 
criminations which are steps toward reducing them to 
the condition of a subject race. 

That the West Virginia statute respecting juries — 
the statute that controlled the selection of the grand 
and petit jury in the case of the plaintiff in error —is 
such a discrimination ought not to be doubted. Nor 
would it be if the persons excluded by it were white 
men. If in those States where the colored people con- 
stitute a majority of the entire population a law 
should be enacted excluding all white men from jury 
service, thus denying to them the privilege of partici- 
pating equally with the blacks in the administration of 
justice, we apprehend no one would be heard to claim 
that it would not be a denial to white men of the equal 
protection of the laws. Nor if alaw should be passed 
excluding all naturalized Celtic Irishmen, would there 
be any doubt of its inconsistency with the spirit of the 
amendment. The very fact that the colored people 
are singled out and expressly denied by a statute all 
right to participate in the administration of the law, 
as jurors, because of their color, though they are citi- 
zens, and may be in other respects fully qualified, is 
practically a brand upon them, affixed by the law, an 





assertion of their inferiority, ard a stimulant to that 
race prejudice which is an impediment to securing to 
individuals of the race that equal justice which the 
law aims to secure to all others. 

The right to a trial by jury is guaranteed to every 
citizen of West Virginia by the Constitution of that 
State, and the constitution of juries is a very essential 
part of the protection such a mode of trial is intended 
to secure. The very idea of a jury is a body of men 
composed of the peers or equals of the person whose 
rights it is selected or summoned to determine, that is, 
of his neighbors, fellows, associates, persons having 
the same legal status in society as that which he holds, 
Blackstone in his commentaries says, ‘‘the right of 
trial by jury, or the country, is a trial by the peers of 
every Englishman, and is the grand bulwark of his 
liberties, and is secured to him by the great charter.” 
It is also guarded by statutory enactments intended to 
make impossible what Mr. Bentham called “‘ packing 
juries.”” It is well known that prejudices often exist 
against particular classes in the community which 
sway the judgment of jurors, and which, therefore, 
operate in some cases to deny to persons of those 
classes the full enjoyment of that protection which 
others enjoy. Prejudice in a local community is held 
to be a reason fora change of venue. The framers of 
the constitutional amendment must have known full 
well the existence of such prejudice and its likelihood 
to continue against the manumitted slaves and their 
race, and that knowledge was doubtless a motive that 
led to the amendment. By their manumission and 
citizenship the colored race became entitled to the 
equal protection of the laws of the States in which 
they resided, and the apprehension that through preju- 
dice they might be denied that equal protection, that 
is, that there might be discrimination against them, 
was the inducement to bestow upon the National gov- 
ernment the power to enforce the provision that no 
State shall deny to them the equal protection of the 
laws. Without the apprehended existence of prejudice 
that portion of the amendment would have been un- 
necessary, and it might have been left to the States to 
extend equality of protection. 

In view of these considerations it is hard to see why 
the statute of West Virginia should not be regarded 
as discriminating against 2 colored man when he is put 
upon trial for an alleged criminal ofiense against the 
State. It is not easy to comprehend how it can be 
said, that while everv white man isentitled to a trial 
by a jury selected from persons of his own race or 
color, or rather, selected without discrimination 
against his color, and a negro is not, the latter is 
equally protected by the law with the former. Is not 
protection of life and liberty against race or color 
prejudice, a right, a legal right, under the constitu- 
tional amendment? And how can it be maintained 
that compelling a colored man to submit to a trial for 
his life by a jury drawn from a panel from which the 
State has expressly excluded every man of his race, 
because of color alone, however well qualified in other 
respects, is not a denial to him of equal legal protec- 
tion? 

We do not say that within the limits from which it 
is not excluded by the amendment a State may not 
prescribe the qualifications of its jurors, and in so 
doing make discriminations. It may confine the 
selections to males, to freeholders, to citizens, to per- 
sons within certain ages, or to persons having educa- 
tional qualifications. We do not believe the 14th 
amendment was ever intended to prohibit this. Look- 
ing at its history, it is clearit had no such purpose. Its 
aim was against discrimination because of race or 
color. As we have said more than once, its design 
was to protect an emancipated race, and to strike 
down all possible legal discriminations against those 
who belong to it. To quote further from 16 Wall., 
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supra.: “In giving construction to any of these arti- 
cles (amendments), it is necessary to keep the main 
purpose steadily in view.’’ ‘‘ It is so clearly a provision 
for that race and that emergency that a strong case 
would be necessary for its application to any other.” 
We are not now called upon to affirm or deny that it 
had other purposes. 

The fourteenth amendment makes no attempt to 
enumerate the rights it designed to protect. It speaks 
in general terms, and those are as comprehensive as 
possible. Its language is prohibitory, but every pro- 
hibition implies the existence of rights and immuni- 
ties, prominent among which is an immunity from 
inequality of legal protection, either for life, liberty, 
or property. Any State action that denies this immun- 
ity toa colored man is in conflict with the Constitu- 
tion. 

Concluding, therefore, that the statute of West 
Virginia, discriminating in the selection of jurors, as 
it does, against negroes because of their color, amounts 
toa denial of the equal protection of the laws to a 
colored man when he is put upon trial for an alleged 
offense against the State, it remains only to be consid- 
ered whether the power of Congress to enforce the 
provisions of the fourteenth amendment by appropri- 
ate legislation is sufficient to justify the enactment of 
section 641 of the Revised Statutes. 

A right or an immunity, whether created by the 
Constitution or only guaranteed by it, even without 
any express delegation of power, may be protected by 
Congress. Trigg v. The Commonwealth of Pennsyl- 
vania, 16 Pet. 3389. So in U.S. v. Reese, 92 U.S. 217, 
it was said by the Chief Justice of this court: ‘* Rights 
and immunities created by or dependent upon the 
Constitution of the United States can be protected by 
Congress. The form and manner of the protection 
may be such as Congress in the legitimate exercise of 
its legislative discretion shall provide. These may be 
varied to meet the necessities of the particular right 
to be protected.’’ But there is express authority to 
protect the rights and immunities referred to in the 
fourteenth amendment, and to enforce observance of 
them by appropriate congressional legislation. And 
one very efficient and appropriate mode of extending 
such protection, and securing to a party the enjoyment 
of the right or immunity, is a law providing for the 
removal of his case from a State court, in which the 
right is denied by the State Jaw, into a Federal Court 
where it will be upheld. This is an ordinary mode of 
protecting rights and immunities conferred by the 
Federal Constitution and laws. Section 641 is such a 
provision. It enacts that ‘‘when any civil suit or 
criminal prosecution is commenced in any State court 
for any cause whatsoever against any person who is 
denied, or cannot enforce, in the judicial tribunals of 
the State, or in the part of the State where such pros- 
ecution is pending, any right secured to him by any 
law providing for the equal civil rights of citizens of 
the United States, or of all persons within the juris- 
diction of the United States, such suit or prosecution 
may, upon the petition of such defendant, filed in said 
State court at any time before the trial, or final hear- 
ing of the case, stating the facts, and verified by oath, 
be removed before trial into the next Circuit Court of 
the United States to be held in the district where it is 
pending. 

This act plainly has reference to sections 1977 and 
1978 of the statutes which partially enumerate the 
rights and immunities intended to be guaranteed by 
the Constitution, the first of which declares that all 
persons within the jurisdiction of the United States 
shall have the same right in every State and Territory 
to make and enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit of all laws 
and proceedings for the security of persons and prop- 
erty as is enjoyed by white citizens, and shall be sub- 





ject to like punishment, pains, penalties, taxes, li- 
censes, and exactions of every kind, and to no other.” 
This act puts in the form of a statute what had been 
substantially ordained by the constitutional amend- 
ment. It was a step toward enforcing the constitu- 
tional provisions. Section 641 was an advanced step, 
fully warranted, we think, by the fifth section of the 
fourteenth amendment. 

We have heretofore considered and affirmed the 
constitutional power of Congress to authorize the re- 
moval from State courts into the Circuit Courts of the 
United States, before trial, of criminal prosecutions 
for alleged offenses against the laws of the State, when 
the defense presents a Federal question or when a 
right under the Federal Constitution or laws is in- 
volved. State of Tennessee vy. Duvis. It is unnecessary 
now to repeat what we there said. 

That the petition of the plaintiff in error, filed by 
him in the State court before the trial of his case, 
made a case for removal into the Federal Circuit Court 
under section 641, is very plain, if by the constitu- 
tional amendment and section 1977 of the Revised 
Statutes he was entitled to immunity from discrimin- 
ation against him in the selection of jurors, because of 
their color, as we have endeavored to show that he 
was. It set forth sufficient facts to exhibit a denial of 
that immunity and a denial by the statute law of the 
State. 

There was error, therefore, in proceeding to the trial 
of the indictment against him after his petition was 
filed, as also in overruling his challenge to the array of 
the jury and in refusing to quash the panel. 

The judgment of the Supreme Court of West Vir- 
ginia is reversed and the case is remitted with instruc- 
tions to reverse the judgment of the Circuit Court of 
Ohio county. 

— +> 
LIABILITY OF NATIONAL BANK FOR LOSS 
OF SPECIAL DEPOSITS. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 
NATIONAL BANK OF CARLISLE, Plaintiff in 
Frror, vy. GRAHAM. 


First 


A National bank received for safe keeping government 
bonds belonging toG. From time to time the cashier 
of the bank cut off the coupons and collected the same, 
placing the amount to the credit of G., paying it to him 
when demanded... For this service the bank received no 
compensation. Through the gross negligence of the 
bank or its officers the bonds were lost. Held, that the 
bank was liable. 

It is competent for a National bank to receive special de- 
posits of securities, either on a contract of hiring, or 
without reward, and it will be liable for their loss 
through its negligence. 


|* error to the Supreme Court of the Commonwealth 


of Pennsylvania. Action by the First National 
Bank of Carlisle, Pennsylvania, by Wilbur F. Sadler, 
receiver, against Fannie L. Graham. The opinion 
states the case. 


SwayNeE, J. The capital stock of the bank was 
$500,000, divided into 500 shares of $1,000 each. From 
November 9, 1869, Samuel Hepburn, the president, 
owned 460 shares. His son, C. H. Hepburn, was the 
cashier, and he and Hopewell Hepburn, another son, 
and a director, owned ten shares each. From October 
19, 1871, H. M. Hepburn, also a son and director, owned 
ten shares. John G. Orr, the teller and a director, 
owned the remaining ten shares. With one exception, 
these persons were directors from the year 1870. In 
1867 the defendant in error had $4,000 of 7.30 bonds of 
the United States deposited in the bank for safe- keep- 
ing. They were called in by the government, and at 
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her request the cashier had them converted into the 
same amount of 5.20 bonds. These also were left in 
the bank for safe-keeping. The cashier gave her a re- 
ceipt, dated October 22, 1868, setting forth this fact and 
that the bonds were to be returned on the return of 
the receipt. The cashier cut off the coupons and col- 
lected them and placed the proceeds to her credit on 
the books of the bank and paid her the amount as it 
was demanded. She kept an account with the bank. 
Before and after the times mentioned the officers of the 
bank were accustomed to receive such deposits from 
others in the same way and for the same purpose. 
They were entered in a book kept by the bank. The 
fact of there being such deposits was frequently spoken 
of by the directors at meetings of the board. Some 
of the directors and quite a number of other persons 
had such deposits in the bank. No compensation was 
expected or received by the institution. It was a bailee 
without reward. The bank alleged that on the 5th of 
August, 1871, the bonds of the defendant in error were 
stolen from its vault. She did not learn the fact until 
some two or three weeks afterward. She heard that 
some other securities belonging to her and so deposited 
had been stolen, and upon inquiry at the bank, was 
told that those securities had been found upon a neigh- 
boring highway and had been returned, but that her 
government bonds had been stolen also and had not 
been recovered. She was requested to say nothing 
about their loss, and was assured that the interest 
should be regularly paid to her and that the value of 
the bonds should also be made good, so that she should 
not bealoser. The interest was accordingly paid up 
to the first of July, 1873, inclusive. This suit was 
brought to recover the value of the bonds. 

The defendant in the court below asked the court to 
instruct the jury that the bank being a corporation 
chartered under the National Banking Laws, ‘ was 
not authorized to receive bonds and valuables for safe- 
keeping;’’ that ‘‘the act of the cashier in taking the 
bonds of the plaintiff was not within the scope of his 
powers and duties as cashier; and, therefore, did not 
bind the bank, and that the plaintiff could not re- 
cover.” This instruction the court refused to give, 
and the defendant excepted. 

The jury was instructed that ‘“‘to justify a recovery 
against the defendant in this case, they must be satis- 
fied from the evidence that the plaintiff's bonds were 
received for safe-keeping with the knowledge and 
acquiescence of the officers and directors of the bank, 
and that if the bonds were lost by the gross negligence 
of the bank or its officers, the bank was liable.’”’ The 
defendant again excepted. A verdict was rendered 
for the plaintiff. The jury thus found and affirmed 
the facts of knowledge and gross negligence by the 
bank. These points are, therefore, conclusively estab- 
lished and are not open to inquiry. 

Conceding for the moment that the contract was 
illegal and void for the reason alleged in behalf of the 
bank, the consequence insisted upon would by no 
means follow. There was no moral turpitude on either 
side — certainly none on the part of the depositor. She 
was entitled at any time to reclaim the securities. The 
bank was bound in good faith and in law to return 
them or to keep them without gross negligence until 
they were called for. If, when applied for, they were 
refused, it cannot be doubted that they, or their value, 
according to the form of action adopted, might have 
been recovered. White v. The Franklin Bank, 22 Pick. 
181. If the bank had destroyed them or had thrown 
them into the street, whereby they were lost to the 
plaintiff, the liability of the bank would have been the 
same. To have kept them with gross negligence, 
whereby the same consequence to the plaintiff was in- 
curred, involved necessarily the same result to the 
depositary. The only way of escape from liability open 
to the latter would have been to return the property to 





the owner or to get rid of its possession otherwise in 
some lawful way. Gross negligence on the part of a 
gratuitous bailee, though not a fraud, is in legal effect 
the same thing. Foster v. Essex Bank, 17 Mass. 479. 
It is a tort, and an action on the case isthe appropriate 
remedy for such a wrong. In many cases where there 
is a valid contract, it may be regarded only as induce- 
ment and as raising a duty, for the breach of which an 
action may be brought ex contractu or ex delicto, at the 
option of the injured party. 1Chy. Pl. 151. 

Corporations are liable for every wrong they commit, 
and in such cases the doctrine of ultra vires has no ap- 
plication. 

They are also liable for the acts of their servants 
while such servants are engaged in the business of their 
principal, in the same manner and to the same extent 
that individuals are liable under like circumstances. 
The Merchants’ Bank v. The State Bank, 10 Wall. 645. 
An action may be maintained against a corporation for 
its malicious or negligent torts, however foreign they 
may be to the objects of its creation or beyond its 
granted powers. It may be sued for assault and bat- 
tery, for fraud and deceit, for false imprisonment, for 
malicious prosecution, for nuisance, and for libel. In 
certain cases it may be indicted for misfeasance or 
non-feasance touching duties imposed upon it in which 
the public are interested. Its offenses may be such as 
will forfeit its existence. P. W. & B. R. R. Co. vy. 
Quigley, 21 How. 209; 2 Wait’s Actions and Defenses, 
337, 358, 339; Angell and Ames on Corporations, §§ 186, 
385; Cooley on Torts, 119, 120. 

Recurring to the case in hand, it is now well settled 
that if a bank be accustomed to take such deposits as 
the one here in question, and this is known and acqui- 
esced in by the directors, and the property deposited 
is lost by the gross carelessness of the bailee, a liability 
ensues in like manner as if the deposit had been au- 
thorized by the terms of the charter. Foster v. Essex 
Rank, 17 Mass. 479; Lancaster Co. National Bank vy. 
Smith, 62 Penn. St. 47; Scott v. National Bank of Ches- 
ter Valley, 72 id. 471; First Nat. Bank of Carlisle v. 
Graham, 79 Penn. 106; Turner v. First Nat. Bank of 
Keokuk, 26 Iowa, 562; Smith v. First Nat. Bank of 
Westfield, 99 Mass. 605; Chattahooche Nat. Bank v. 
Schley, 58 Ga. 369. The only authorities in direct con- 
flict with these adjudications, to which our attention 
has been called, are Wiley v. Nat. Bank of Vermont, 
47 Vt. 546, and Whitney v. Nat. Bank of Brattleboro, 50 
id. 389. 

The case first cited (Foster v. the Essex Bank) was 
argued exhaustively by the most eminent counsel of 
the time and decided by a court of great judicial learn- 
ing and ability. Their opinion is marked by careful 
elaboration. 

The special deposit there was a cask containing gold 
coin. While it was maintained that the bank would 
have been liable for its loss by gross negligence, it was 
held that such negligence in that case had not been 
shown. 

Here gross negligence is conclusively established. 
The depositor kept an account in the bank. The 
cashier cut off and collected the coupons and placed 
the proceeds to her credit. The bonds, therefore, en- 
tered into the legitimate and proper business of the 
institution. But it is unnecessary to pursue this view 
of the subject further, because we think there is 
another ground free from doubt upon which our judg- 
ment may be rested. 

The 46th section of the Banking Act of 1864, re-en- 
acted in the Revised Statutes of the U.S., § 5228, de- 
clares that after the failure of a National bank to pay 
its circulating notes, etc., ‘‘it shall not be lawful for 
the association suffering the same to pay out any of its 
notes, discount any notes or bills, or otherwise prose- 
cute the business of banking, except to receive and 
safely keep moneys belonging to it, and to deliver spec- 
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jal deposits.’ This implies clearly that a National 
pank, as a part of its legitimate business, may receive 
such ‘special deposits,” and this implication is as ef- 
fectual as an express declaration of the same thing 
would have been. U.S. v. Babbit, 1 Black, 61. 

The phrase ‘‘ special deposits,’’ thus used, embraces 
deposits such as that here in question. Patterson v. 
Syracuse Nat. Bank, Court of Appeals of New York 
(recently decided and not yet reported). In that case 
it was said, ‘‘a reference to the history of banking 
discloses that the chief, and in some cases the only de- 
posits received by the early banks were special depos- 
its of money, bullion, plate, ete., for safe-keeping and 
to be specifically returned to the depositor; and such 
was the character of the business done by the Bank of 
Venice (the earliest bank) and the old Bank of Am- 
sterdam, and the same business was done by the Gold- 
smiths of London and the Bank of England, and we 
know of none of the earlier banks where it was not 
done.” 

It would undoubtedly be competent for a National 
bank to receive a special deposit of such securities as 
those here in question either on a contract of hiring 
or without reward, and it would be liable for a greater 
or less degree of negligence accordingly. 

We do not mean that it could convert itself into a 
pawnbroker’s shop. That subject involves topics alien 
to the case before us and which in this opinion it is 
unnecessary to consider. 

The judgment of the Supreme Court of the Com- 
monwealth of Pennsylvania is affirmed. 


—~———— 


NEW YORK COURT OF APPEALS ABSTRACT. 

ALIENAGE— DESCENT OF REAL ESTATE— BROTHER 
LEAVING ALIEN FATHER AND CITIZEN SISTER—CITI- 
ZENSHIP BY MARRIAGE— INHERITANCE FROM BROTHER 
TO SISTER — STATUTORY CONSTRUCTION. — In 1866, S., a 
naturalized citizen, owning real estate in this State, 
died intestate, leaving him surviving as the only per- 
sons answering the description of heirs, his father L., 
an alien residing in Germany, B., a sister, who was 
born an alien and had not been naturalized, and two 
children of a deceased sister, who was an alien, they 
being also aliens residing in this State. B. had, in 
1857, married a citizen of the United States. In 1877 
plaintiff agreed to buy from B. such estate, but there- 
after asked to be relieved from his agreement on the 
ground that B. did not take title to the estate from her 
father. Held, that B., by her marriage with a citizen 
in 1857, became herself a citizem and capable of taking 
and holding lands in this State, by purchase or descent. 
10 U. S. Stat. at L., ch. 71, p. 604; 1 R. S. 719, §8; Kel- 
ley v. Owen, 7 Wall. 496. The estate, on the death of 
S.. would have descended by law to his father but he 
was incapable of taking, and Laws of 1845, ch. 115, § 4, 
did not remove the incapacity. The children of the 
deceased sister could not inherit the estate through 
their mother nor directly from their uncle. They were 
not within the provisions of the statute of 1830. 1R. 
S. 754, $22. B. inherited the estate directly from her 
brother and notthrough her father, and was capable 
of taking the same. It is a well settled principle of 
common law that the descent between brothers ora 
brother and a sister is immediate and the alienage of 
the father does not impede the descent between the 
children. The father is medium differens sanguinis, 
but not medium differens haereditatus. Collingwood v. 
Pace, 1 Vent. 413; Hobby’s case, Cro. Jac. 539; Mc- 
Gregor v. Comstock, 3 N. Y. 408. This rule was not 
changed by the statute, which enabled the father of a 
decedent to inherit from him in default of lineal heirs. 
The statute changed the order of descent, but if no 
father is living, or if living he is incapable of taking 
by reason of alienage, then the brothers and sisters 





take, not through the father but immediately from the 
decedent, asat common law. The brothers and sisters 
are respectively stocks of descent. Alienism is an im- 
pediment only where it comes between the stock of 
descent and the person claiming to take. And if any 
are incapable of taking by reason of alienage they are 
disregarded and the title vests in those competent to 
take, not tracing descent through an alien. Jackson 
v. Green, 7 Wend. 334; Orser v. Hoag, 3 Hill, 79; Mc- 
Lean v. Swanston, 13 N. Y.535. Held, also, that the 
title of B. was not divested by Laws of 1874, ch. 261, 
which authorized aliens answering the description of 
heirs of naturalized persons, dying previous to 1874, to 
inherit from such persons. People vy. Conklin, 2 Hill, 
67; Heney v. Trustees of Brooklyn Ben. Soc., 39 N. 
Y. 333; Westervelt v. Gregg, 12 id. 202; Dash v. Van 
Kleek, 7 Johns. 477; Wood v. Oakley, 11 Paige, 400. 
Judgment affirmed. Luhrs, appellant, v. Zimer. Opin- 
ion by Andrews, J. 

[Decided Feb. 24, 1880. 


CARRIER OF PASSENGERS — EJECTION OF PASSENGER 
FROM RAILWAY TRAIN — OFFER TO PAY FARE.—In an 
action against a railroad company for the alleged 
wrongful ejection of plaintiff, a passenger on one of 
defendant’s trains, from the train, for the refusal to 
pay as much fare as was demanded by the conductor, it 
appeared that the train had stopped at a regular sta- 
tion and not for the sole purpose of putting plaintiff 
off. Before he was ejected plaintiff, and other persons 
in his behalf, after the train was stopped, offered to 
pay the full amount of fare demanded. Held, that 
evidence of this fact was admissible on behalf of 
plaintiff. If the stoppage had been made for the sole 
purpose of putting plaintiff off and he had rendered 
it necessary by a fractious refusal to pay the extra fare, 
he would not have been entitled to insist on continuing 
his trip after having occasioned such an interruption. 
But the station being a regular stopping place of the 
train, if, before being ejected, he or others in his be- 
half offered to pay the full fare, the conductor should 
have accepted it. Judgment affirmed. O’Brien v. 
New York Central & Hudson River Railroad Co., ap- 
pellant. Opinion by Rapallo, J. 

[Decided Feb. 24, 1880.] 


CRIMINAL LAW—ARSON IN FIRST DEGREE — EVI- 
DENCE — ACCESSORY — VARIANCE — CONSTRUCTION OF 
STATUTE.— (1) In the trial of one accused of being 
accessory in committing the crime of arson in the 
first degree, held, that it was not error to allow facts to 
be shown that tended to prove the guilt of the prin- 
cipal. Although the record showing the conviction of 
the principal is prima facie sufficient evidence of the 
fact and proof that he was properly convicted, the 
question of his guilt is not put entirely at rest. It has 
been said that it must be established by other means. 
Rex v. Turner Ry. & Moo. C. C. Res. 347; Ratcliffe’s 
case, 1 Lewin, 121. See, also, People v. Buckland, 13 
Wend. 592. The admission of such testimony is not 
within the reprehension in Coleman v. People, 55 N. 
Y. 81. It did not go to prove a crime upon the pris- 
oner different from that for which he was on trial. 
Here the prisoner was to be convicted, if at all, on 
proof that he advised or induced the crime, and in the 
lack of direct evidence the people had the right to 
show what the principals did. the manner in which 
they did it, etc. (2) The indictment charged that the 
fire was set to and burned the house of K. The house 
contained a number of rooms all under the same roof 
with the same outside or party walls, with the same 
way out of doors and the same halls and staircases. K. 
was a tenant of but three of the rooms, and the fire 
was set and burned the realty only in other rooms of 
which the prisoner was tenant. The fire was set in the 
night time, and the building was usually occupied by 
one or more persons lodging therein at night, and K. 
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was one of the persons. Held, that the proof sustained 
the indictment, and a conviction of arson in the first 
degree was proper. People v. Orcutt, 1 Park Cr. 
252; Shepherd v. People,19 N. Y. 537; Mason v. 
People, 26 id. 200; People v. Butler, 16 Johns. 
208. The case of Quinn v. People, 71 N. Y. 561, is 
not in conflict with this. That was a case of burglary, 
and there was no internal communication between the 
rooms where the act was committed and those of 
other tenants. The courts have held that an indict- 
ment for arson is good which lays the building set fire 
to as the dwelling-house of any one who occupies 
rooms in it, though he may not own it nor occupy all 
the rooms, and others may occupy other rooms and 
have also held that proofs of such facts and that fire 
was willfully set to and did burn a part of the edifice 
not occupied by that one willbe sufficient to convict of 
arson in the first degree. (3) Under the provision of 
Laws 1853, ch. 337, as amended, Laws 1858, ch. 330, that 
this court, in cases coming from the General Sessions 
in New York, ‘‘may order a new trialif it shall be 
satisfied that the verdict of the prisoner was against 
the weight of evidence,”’ etc. Unless a verdict is 
clearly and manifestly against the evidence the court 
will not set it aside. State v. Fisher, 2 Nott & McC. 
150. The verdict must be presumed to be right until 
the contrary appears. United States v. Martin, 2 
McL. 206. Though the case be considered as res nova 
here (Ferris v. People, 35 N. Y. 125), the testimony 
must be looked at to see if it brings the minds of the 
court to the conviction that the prisoner was guilty. 
But see O’Brien v. People, 36 N. Y. 276. Judgment 
affirmed. Levy, plaintiff in error, vy. People. Opinion 
by Folger, J. 

[Decided March 9, 1880. ] 


—— MURDER— CHALLENGE TO JURY — WAIVER — 
OPINION OF JURYMAN—PLEADING—COMMON LAW 
COURTS AND STATUTORY DEFINITIONS — HOMICIDE 
WHILE COMMITTING A FELONY — INTENT—CONFESSION 
—DEATH CAUSED BY FRIGHT—DEATH BY MEANS 
UNKNOWN To JURY.—(1) A prisoner on trial for murder 
challenged the array on the ground that various things 
required by the jury law to be done by various officials 
were not done at the precise time and in the exact 
mode pointed out by the statute to which the prosecu- 
tion demurred. The court overruled the objection and 
sustained the demurrer at first, to which prisoner ex- 
cepted. The court thereafter offered to set aside the 
array and re-commence the tris], but the prisoner re- 
fused to avail himself of that offer and insisted that the 
trial should proceed. Held, that prisoner precluded 
himself from insisting upon his exception to the ruling 
of the court sustaining the demurrer and must be re- 
garded as having abandoned the challenge. The maxim 
volenti non fit injuria has in such a case a just and ap- 
propriate application. (2) A juror, in his voir dire, 
testified that he had formed an opinion from reading 
the newspapers; that he believed what he read in the 
newspapers until he saw it contradicted; that in that 
sense he had an opinion of the guilt of the prisoner; 
that he had no knowledge whether the statements 
he had read were true or not, and that his opinion was 
a contingent one based upon the supposed truth of the 
statements read. He also testified that he had no 
pride of opinion and had no doubt of his ability to set 
aside the opinion he had on entering the jury-box and 
decide the case according to the evidence submitted 
without being influenced by what he had read. Held, 
that under the statutes of 1872 and 1873, a challenge to 
him on the ground that he had formed an opinion, 
was properly overruled. (3) It has been settled that a 
specification in the statute of the cases which shall be 
deemed murder in the first degree, and the introduc- 
tion of new definitions or divisions does not necessa- 
rily require a change in the form of indictment, and 





that a conviction under a common-law indictment of 
murder in the first degree may be had in any case 
where the offense proved is brought within either of 
the statutory definitions. People v. Enoch, 13 Wend. 
159; People v. White, 22 id. 167; S.C., 24 id. 520; 
Fitzgerald v. People, 37 N. Y. 413; Kennedy v. People, 
39 id. 245; Keefe v. People, 40 id. 348; People y. 
Thompson, 4lid.1. (4) Certain counts of the indict- 
ment charged prisoner with grand larceny, and averred 
that while in the commission of this felony he feloni- 
ously assaulted the deceased, but did not set forth 
that the killing was intentional. Held, not necessary, 
The intent to kill is not a necessary ingredient in the 
crime of murder in the first degree under the third 
subdivision of the statute of 1876. The offense of killing 
is murder in the first degree, although the killing was 
casual and unintentional. Dolan v. People, 64 .N. Y. 
485; Buel v. People, 18 Flun., 487. (5) It is not suffi- 
cient to exclude a confession by a prisoner that he was 
under arrest at the time, or that it was made to the 
officer in whose custody he was, or in answer to ques- 
tions put by him, or that it was made under hope or 
promise of a benefit of a collateral nature. 1Greenl. 
Ey., § 229; Joy on Confessions, §13; Rex v. Lloyd, 6 
Cas. & P. 393; State v. Tatro, 50 Vt. 483. (6) The de- 
ceased was found bound and dead in bed on the morn- 
ing after a burglary had been committed in the room 
where she slept. The court charged that ‘‘if the de- 
ceased died from fright and the fright was caused by 
the violence of the prisoner, he is as responsible and 
can as properly be convicted under this indictment of 
murder in the first degree as if the immediate result 
of his act was suffocation. Held, not error. It was 
not necessary to convict that it should appear that 
the prisoner's actual personal violence was the sole and 
immediate cause of the death of deceased. If his vio- 
lence so excited the terror of the deceased that she 
died from the fright and she would not have died ex- 
cept for the assault, then the prisoner’s act was in law 
the cause of her death. (7) Held, that prisoner was 
properly convicted under counts charging an assault, 
and that the prisoner ‘tin some way and manner, and 
by the use of some means and instruments to the jury 
unknown,” deprived the deceased of life if the jury 
found that the deceased died from fright superinduced 
by the prisoner's violence. Commonwealth v. Web- 
ster, 5 Cush. 295; Commonwealth v. Fox, 7 Gray, 585; 
1 Hale’s P. C. 428; 2 Bush’s Cr. L., § 634. Judgment 
affirmed. Coax, pluintiff in error, v. People. Opinion 
by Andrews, J. 
[Decided April 6, 1880.] 

—_— > 
STATES SUPREME 

ABSTRACT. 

OCTOBER TERM, 1879. 


UNITED COURT 


CONSTITUTIONAL LAW —IMPAIRING STATE LAW, OB- 
LIGATION OF CONTRACT — REPEAL OF REMEDIAL STAT- 
UTE.— By the charter of a bank in South Carolina, 
granted in 1812, the bills of such bank (which was 
established in the name and for the benefit of the 
State by the Legislature thereof), were made receiva- 
ble for taxes. In 1868 the charter was repealed and 
provision made for winding up the affairs of the bank, 
and for the surrender and funding of the bills. In 1877 
an act was passed by the Legislature providing a mode 
of determining whether bills offered for taxes were 
genuine and valid against the State, and for a trial of 
the matter by ajury. While this act was in force T. 
offered certain bills in payment of taxes due from him 
and complied with the provisions required by the act to 
obtain a trial of the question of genuineness, etc., of the 
bills. Before a trial was had an act was passed repeal- 
ing the act of 1877, and providing that any person who 
was charged with taxes before the passage of the 
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repealing act might pay such taxes under protest in 
such funds as the treasurer who collected the taxes 
would receive, and might bring action against the 
treasurer, and in event of it being determined that the 
tax was wrongfully received, provision was made for a 
refunding of the same. Held, that the act of 1877 did 
no more than to provide a way for determining 
whether bills offered in payment of taxes were bind- 
ing on the State. It made no offer of a new contract 
to a tax payer or bill-holder, and its repeal was not a 
violation of the obligation of a contract. The new 
remedy formed no part of the charter contract of the 
State. Passed, as the act was, long after the charter 
was granted, and long after all the outstanding bills of 
the bank were issued, the State was restrained by no 
contract obligation from taking away or changing the 
remedy it then gave. All the cases in this court, where 
the question has arisen, agree in holding that ‘tthe 
States may change the remedy, provided no substan- 
tial right secured by the contract is impaired.” It is 
enough if the contract is ‘‘left with the same force 
and effect, including the substantial means of enforce- 
ment which existed when it was made. The guaran- 
tee of the Constitution gives it protection to that ex- 
tent.”’ Walker v. Whitehead, 16 Wall. 318; Tennessee v. 
Sneed, 96 U.S. 69. Held, also, that T., having taken 
only the preliminary steps to secure the remedy under 
the act of 1877, the act being repealed, he was not enti- 
tled to pursue the remedy further. It is well settled 
that if a statute giving a special remedy is repealed 
without a saving clause in favor of pending suits, all 
suits must stop where the repeal finds them. If final 
relief has not been granted before the repeal went into 
effect it cannot be after. Railroad Co. v. Grant, 98 U. 
S. 401, and cases cited. Judgment of Sup. Ct., South 
Carolina, affirmed. State ex rel. Trenholm, plaintiff in 
error, v. Gaillard. Opinion by Waite, C. J. 


CORPORATION — RIGHT TO HOLD REAL ESTATE IN 
ANOTHER STATE— INTER-STATE COMITY — PRESUMP- 
TION — CONFLICT OF LAW— PARTIES — BENEVOLENT 
CORPORATION— WHO MAY NOT IMPEACH CONVEY- 
ANCE.— While, as a general proposition, a corporation 
must dwell in the State under whose laws it was cre- 
ated, its existence as an artificial person may be 
acknowledged and recognized in other States. Its 
residence in one State creates no insuperable objection 
to its power of contracting in another. It isa principle 
as inviolable as it is fundamental and conservative, 
that the right to hold land, and the mode of acquiring 
title to land, must depend altogether upon the local 
law of the territorial sovereign. But in harmony with 
the general law of comity obtaining among the States 
composing the Union, the presumption should be in- 
dulged that a corporation of one State, not forbidden 
by the law of its being, may exercise within any other 
State the general powers conferred by its own charter, 
including the acquisition of real estate, unless it is 
prohibited from so doing, either in the direct enact- 
ments of the latter State, or by its public policy, to be 
deduced from the general course of legislation, or 
from the-settled adjudications of its highest court. 
This court cannot presume that it is now, or was in 
1870, against the public policy of Illinois that one of its 
citizens should convey real estate there situated toa 
benevolent or missionary corporation of another State 
of the Union for the purpose of enabling it to carry 
out the objects of its creation, since that State per- 
mitted its own corporations, organized for like pur- 
poses, to take real estate, within its limits, by purchase, 
gift, devise, or in any other manner. The children 
and heirs at law of a citizen of Illinois who has con- 
veyed toa New York corporation real estate in Illinois, 
cannot, in an action to set aside the conveyance upon™ 
the ground that it was against the public policy of 
Illinois, raise the question that the grantee corporation 





has acquired a larger quantity of real estate than its 
charter allowed or than its business required. That 
question does not concern them, if the title has passed 
by valid conveyance from thcirancestor. The cases of 
Carroll v. East St. Louis 67 Ill. 568, and Starkweather v. 
Am. Bible Soc., 72 id. 50, examined and distinguished 
from present case. Decree of U.S. Circuit Ct., 8. D. 
Illinois, reversed. American and Foreign Christian 
Union, appellant, v. Yount et al. Opinion by Har- 
lan, J. 


EQUITABLE ACTION — REFORMATION OF DEED — 
LACHES — JURISDICTION OF CIRCUIT COURT — NOMINAL 
PARTY. —(1) An estate was left in trust for the benefit 
of persons named, to the rights of certain of whom 
complainant succeeded. Certain real estate was con- 
veyed to the trustees, being paid for with the proceeds 
of the trust estate, but the deed, by mistake, failed to 
declare the trust. This deed was made in 1848. Com- 
plainant’s mother-in-law had a joint life interest in the 
trust estate, and lived thereon, complainant living 
with her a part of the time. Complainant’s rights 
were recognized by the mother-in-law, who insisted 
on complainant’s sharing in the payment of taxes, re- 
pairs, etc., which complainant did. In 1872 the mother- 
in-law, being in a depressed state of mind, devised to 
one of the respondents, her nephew, the entire estate, 
and on the same day executed a deed of the same, to 
take effect upon her death. Within one year she died, 
and thereafter such respondent, claiming title to the 
entire premises, commenced an action of ejectment to 
oust complainant, who was in possession. In May, 
1874, complainant filed her bill of complaint against 
the respondent mentioned and the executors of the 
last surviving trustee under the trust, to have the deed 
of conveyance of the estate reformed so as to declare 
the trust. Held, that equity could interfere and re- 
form the deed and that complainant had not been 
guilty of laches so as to be deprived of the right to ask 
for such relief. Decisions of undoubted authority 
hold that where an instrument is drawn and executed 
that professes or is intended to carry into execution an 
agreement, which is in writing or by parol, previously 
made between the parties, but which by mistake of the 
draftsman, either as to fact or law, does not fulfill or 
which violates the manifest intention of the parties to 
the agreement, equity will correct the mistake so as to 
produce a conformity of the instrument to the agree- 
ment, the reason of the rule being that the execution 
of agreements fairly and legally made is one of the 
peculiar branches of equity jurisdiction, and if the in- 
strument intended tv execute the agreement be from 
any cause insufficient for that purpose, the agreement 
remains as much unexecuted as if the party had re- 
fused altogether to comply with his engagement, and a 
court of equity will, in the exercise of its acknowl- 
edged jurisdiction, afford relief in the one case as well 
as in the other, by compelling the delinquent party to 
perform his undertaking according to the terms of it 
and the manifest intention of the parties. Hunt v. 
Rousmanier, 1 Pet. 1, 13; 8 Wheat. 174, 211; The 
Hiram, 1 id. 440; Hogan y. Insurance Co., | Wash. C. 
C. 419. Parol evidence in such case is admissible to 
show the mistake. Thoroughgood’s case, 4 Coke, 4; 
Gillespie v. Moon, 2 Johns. Ch. 585; Kisselbrock v. Liv- 
ingston, 4 id. 144; Cathcart v. Robinson, 5 Pet. 280; 
Cooper v. Phibbs, L. R., 2 Ct. App. 149; Cochrane v. 
Willes, 34 Beav. 359. (2) In this case the Federal Cir- 
cuit Court had jurisdiction between complainant and 
respondent. Held, that the fact that the trustee, if 
living, was a citizen of the same State as complainant 
would not defeat the jurisdiction, he being a mere 
nominal party and merely joined to perform the min- 
isterial act of conveying the title if adjudged to the 
complainant. Where this is so the executor, in case of 
the decease of the trustee, if authorized by the law of 
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the State to execute such a conveyance, may also be 
joined in the suit under like circumstances merely to 
accomplish the like purpose. Where the real aud only 
controversy is between citizens of different States or 
an alien and a citizen, and the plaintiff is by some posi- 
tive rule of law compelled to use the name of another 
to perform merely a ministerial act, who has not nor 
ever had any interest in or control over it, the courts 
of the United States will not consider any others as 
parties to the suit than the persons between whom the 
litigation before them exists. McNutt v. Bland, 2 
How. 9, 15; Brown v. Stark, 5 Cran. 303; Coal Co. v. 
Blatchford, 11 Wall. 172, 177. Cases arise in the Fede- 
ral courts in which nominal or even immaterial parties 
are joined, on the one side or the other, with those 
who have the requisite citizenship to give the court 
jurisdiction in the case,and where that is so the rule 
is settled that the mere fact that one or more of such 
parties reside in the same State with one of the actual 
parties to the controversy will not defeat the jurisdic- 
tion of the court. Decisive authority for that propo- 
sition is found in a recent ruling of Mr. Justice Miller, 
in which he states to the effect that mere formal parties 
do not oust the jurisdiction of the court, even if they 
are without the requisite citizenship, where it appears 
that the real controversy is between citizens of differ- 
ent States. Arapahoe County v. Kansas Pacific Rail- 
way Co., 4 Dill. 277. Decree of U. 8. Circuit Ct., 8. D. 
Georgia, reversed. Walden, appellant, v. Skinner. 
Opinion by Clifford, J. 
——__»—__—_———_ 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 


JUNE TERM, 1879.* 


STATUTE OF LIMITATIONS —IN EQUITABLE ACTION. 
— By R.8., ch. 81, § 79, actions of account between 
co-tenants, and bills in equity in analogous cases, are 
not subject to the six years’ limitation, but to the gene- 
ral limitation only, of twenty years, under section 8&6 
of that chapter; but this court, in equity, may deny a 
complainant’s right to maintain his bill, in proper 
eases, on the ground of his laches, although the time 
that has elapsed before the commencement of pro- 
ceedings is less than the statute limitation. In Law- 
rence v. Rokes, 61 Me. 38, it is said: ‘‘ While the 
court, in equity, will ordinarily give full effect to the 
statute of limitations affecting actions at law in analo- 
gous cases, it must be remembered that in so doing (to 
use the language of Shaw, C. J., in Phillips v. Rogers, 
12 Mete. 411), it acts in obedience to the spirit of the 
statute of limitations, and rather adopts the reason 
and principles on which, as positive rules, they are 
founded, than the rules themselves.’’ See, also, Sulli- 
van vy. Portland & Ken. R. Co., 94 U. S. 806. Spaulding 
vy. Farwell. Opinion by Libbey, J. 


LIEN —NOT DISCHARGED BY TAKING NEGOTIABLE 
NOTE IF EXPRESSLY RETAINED. — Plaintiff permitted, 
in writing, certain persons to cut and remove from his 
lands certain timber and bark, expressly retaining full 
and complete ownership and control of the same until 
the sum due for stumpage and any paper which might 
be given for it should be paid. The stumpage not being 
paid according to the tenor of the permit, a negotiable 
note was given therefor by the licensees, and a receipt 
given by plaintiff wherein he expressly retained his 
lien on the lumber, as expressed in the permit. Held, 
that the note did not discharge the lien. It has been 
settled in Massachusetts by a uniform series of decis- 
ions from Thacher y. Dinsmore, 5 Mass. 299, to Lord v. 
Bigelow, 124 id. 185, that a negotiable note, given toa 
creditor for the amount of a pre-existing contract, is 





* To appear in 70 Maine Reports. 





prima facie to be deemed a payment or satisfaction of 
the debt. This presumption, however, may be rebutted 
and controlled by evidence that such was not the in- 
tention of the parties. In many of the States the 
taking of a promissory note is not to be regarded as 
payment, unless by special agreement to that effect. 
Clark v. Draper, 19 N. H. 423. In this State we have 
uniformly adhered to the rule adopted in Massachu- 
setts. The acceptance of negotiable paper for a debt, 
and giving a receipt in discharge thereof, are an extin- 
guishment of the original liability, unless it appears 
that the parties did not so intend. Milliken v. White- 
house, 49 Me. 527; Ward v. Bourne, 56 id. 161; Paine 
v. Dwinel, 53 id. 52. But in this case the lien remained 
in full force, the notes being only payment condition- 
ally. As remarked by Peters, J., in Prentiss v. Gar- 
land, 67 Me. 345, ‘‘the notes were received to be a 
discharge of the lien when paid. If the notes had been 
paid, the stumpage would have been paid. Whenever 
the notes are paid the lien is gone.”’ Crosby v. Redman. 
Opinion by Appleton, C. J. 


MASTER AND SERVANT— LIABILITY OF MASTER TO 
SERVANT FOR NEGLIGENCE — FELLOW-SERVANTS — 
DUTY OF MASTER AS TO COMPETENCY OF SERVANTS. — 
It is settled law that a master is not liable to a servant 
for an injury resulting from the negligence of a fellow- 
servant in the same general employment. Beaulieu vy. 
Portland Co., 48 Me. 295; Lawler v. Androscoggin R. 
R. Co., 62 id. 463; Warner v. Erie Railway Co., 39 N. 
Y. 469; Zeigler v. Day, 123 Mass. 152. When there is 
one general object, in attaining which a servant is ex- 
posed to risk, if he is injured by the negligence of 
another servant while engaged in furthering the same 
object, he is not entitled to sue the master; and it 
does not matter that they were not employed in the 
same kind of work. Charles v. Taylor, L. R.,3C. P. 
Div. 492; Lovell v. Hawk, L. R., 1 C. P. Div. 161; Tun- 
ney v. Midland Railway Co., 1C. P. 296; Seaver v. Bos- 
ton & Maine R. R. Co., 14 Gray, 467. Nor is this rule 
altered by the fact that the servant guilty of such neg- 
ligence is a servant of superior authority, whose lawful 
directions the other is bound to obey. Feltham v. 
England, L. R., 2Q. B. 33. ‘A fellow-servant I take 
to be any one who serves and is controlled by the same 
master,’’ observes Dalrimple, J.,in McAndrew v. Burns, 
39 N. J. 117. The master is liable for negligence in the 
selection of his servants, but he does not warrant their 
competency. To recover for an injury caused by the 
incompetency of a fellow-servant, it must be shown 
that such incompetency was known, or should have 
been known to the master, if he had been in the exer- 
cise of ordinary diligence. Lawler v. Androscoggin 
R. R. Co., 62 Me. 467; Colton v. Richards, 123 Mass. 
484; Cummings v. Grand Trunk R. Co., 4 Cliff. C. C. 
181. See, also, Harper v. Ind. & St. Louis R. Co., 47 
Mo. 567; Moss v. Pacific R. Co., 49 id. 167. Proper qual- 
ifications, once possessed, may be presumed to con- 
tinue, and the master may rely on that presumption 
until notice of achange. Chapman v. Erie R. Co., 55 
N. Y.,579. Blake v. Maine Central R. R. Co. Opinion 
by Appleton, C. J. 

libanica 

MICHIGAN SUPREME COURT ABSTRACT. 

BREACH OF PROMISE TO MARRY — DAMAGES — 
WEALTH OF DEFENDANT WHEN PROVABLE — SUBSE- 
QUENT OFFER TO MARRY.— (1) For the breach of an 
ordinary contract, as for the sale and delivery of 
goods, the wealth of the defendant can and should 
have no possible bearing in the case, as it could in no 
way enhance or lessen the damages sustained. In such 
a case the damages would be ascertained upon the 
condition of the market and other circumstances 
which the defendant’s wealth could not to any appre- 
ciable degree affect. But in the case of a breach of 
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promise of marriage a prospective participation in the 
wealth of the defendant is one of those things of 
which the plaintiff by the breach has been deprived, 
and goes, therefore, to the extent of the injury. On 
that account evidence of defendant’s wealth is admis- 
sible. Miller v. Rosier, 31 Mich. 478; Kelley v. Riley, 8 
Am. Rep. 336 (106 Mass.) See, also, James v. Bedding- 
ton, 6C. & P. 590; Beery v. DaCoster, 1 C. P., L. R. 
331. (2) Defendant offered to show that after the com- 
mencement of an action for breach of promise to 
marry he had offered to marry plaintiff. Held, that 
the evidence was inadmissible. Bennett v. Beam. 
Opinion by Marston, J. (Decided Jan. 6, 1880.) 


SALE OF PERSONAL PROPERTY — GOODS IN STORE- 
HOUSE NOT SEPARATED FROM LARGER QUANTITY — 
DELIVERY.— K, was the owner of about seven thou- 
gand barrels, alike in size and quality, stored in a ware- 
house belonging to another. He sold G. one thousand 
of these barrels, and gave him a written bill of sale 
therefor. G. thereafter informed the owner of the 
warehouse of the sale, showed him the bill of sale, and 
requested him to care for the barrels, which he prom- 
ised to do. No steps were taken to separate, mark, or 
set apart, orin any way designate any particular lot of 
barrels as belonging to G., and after the time of the sale 
barrels were taken out and others put in by K., and 
G. took out fifty barrels, but did not designate the re- 
mainder. After this a levy was made upon an execu- 
tion against K. upon the barrels in the warehouse in 
number between two and three thousand. Held, that 
the title to the barrels had passed to G. before the 
levy. The vendor had done all that was necessary. 
The purchaser, by leaving the barrels in the ware- 
house, could not thereby subject his vendor to the 
risks attending such storage without his consent. Had 
the warehouse and its contents been destroyed by fire, 
certainly after the lapse of a reasonable time within 
which the purchaser might have taken the barrels, but 
did not, the vendor could not have been subjected to 
the loss. He could not compel the purchaser to take 
immediate possession by removal. He could permit 
the barrels to remain in the warehouse for any length 
of time the owner thereof might permit or agree to. 
They were subject to the order and control of the pur- 
chaser alone, and a sale made afterward by the vendor 
of more barrels than he had in the warehouse would 
not have deprived this purchaser of his rights to de- 
mand and receive the number of barrels he had pur- 
chased. This case resembles Young v. Mathews, L. 
R., 2 Exch. 127, cited in Lingham v. Eggleston, 27 
Mich. 328. See, also, Adams Mining Co. v. Senter, 29 
Mich. 79. Carpenter v. Grahwm. Opinion by Mars- 
ton, J. [Decided Nov. 29, 1879.] 


—_——__>_____—— 


NEW JERSEY SUPREME COURT ABSTRACT. 
NOVEMBER TER\M, 1879.* 


Escrow — DEED IN, CANNOT BE DELIVERED TO 
GRANTEE —SURETYSHIP -— PART ONLY OF SURETIES 
SIGNING.— (1) A deed cannot be delivered in escrow to 
the grantee or obligee. State Bank v. Evans, 3 Green, 
155; Black v. Lamb,1 Beas. 108; 2 id. 455; Dave v. 
United States, 16 Wall. 1; State v. Peck, 53 Me. 284; 
State v. Pepper, 31 Ind. 76; Millett v. Parker, 2 Metc. 
(Ky.) 608. Says Lord Coke: ‘‘ The delivery of a deed 
as an escrow is said to be where one doth make and 
seal a deed and deliver it unto a stranger until certain 
conditions be performed, and then to be delivered to 
him to whom the deed is made, to take effect as his 
deed.” And again, he says: ‘‘So it must be delivered 
to astranger; for if I seal my deed and deliver it to 
the party himself, to whom it is made as an escrow 





*To appear in 41 New Jersey (11 Vroom’s) Reports. 





upon certain conditions, etc., in this case let the form 
of the words be what it will, the delivery is absolute, 
and the deed shall take effect as his deed presently, 
and the party is not bound to perform the conditions; 
for in tradicionibus chartarum non quod dictum, sed 
quod factum, est inspicitur.”” Shep. Touch. 58, 59. 
And prior to this authority we find the same doctrine 
stated as settled law in the treatise of Perkins (p. 61), 
which Lord Coke, in the preface to volume X. of his 
reports, tells us was ‘‘ wittily and learnedly composed 
and published ”’ in the reign of Edward VI. There are 
also a number of references to the doctrine in the 
Year Books. 14 Hen. VIII, p. 28; 18 Hen. VL., p. 42. 
And the following references will serve to show how 
extensively the existence of this legal rule has been 
recognized both by the English and American courts: 
Co. Litt. 36; Thoroughgood’s case, 9 Rep. 137; Whyd- 
don’s case, Cro. Eliz. 520; Blunden v. Wood, Cro. Jac. 
85; Holford v. Parker, Hob. 246; Bushell v. Pasmore, 
6 Mod. 218; T. Moore, 642: Foley v. Cowgill, 5 Blackf. 
18; Gilbert v. N. Amer. Ins. Co., 23 Wend. 43; Den v. 
Partee, 2 Dev. & Bat. 530; Simonton’s Estate, 4 Watts, 
180; State Bank vy. Chetwood, 3 Halst. 1; Case of Peo- 
ple v. Bostwick, 32 N. Y. 445, criticised. (2) A guard- 
ian’s bond, calling in its premises for three sureties, 
was executed by two of them and left with the county 
surrogate, they at the time telling the guardian to 
bring in the third surety and he promising to do so, 
held, binding on those executing, although the third 
surety failed to execute. Ordinary v. Thatcher. Opin- 
ion by Beasley, C. J. 


PRESCRIPTION — ACQUIESCENCE IN ILLEGAL TAX — 
CONSTITUTIONAL LAW—IMPAIRING OBLIGATION OF 
cONTRACT. — In 1758 the colonial government of New 
Jersey purchased lands for the Indians residing within 
its borders, with a stipulation that the said lands 
should not be subject to taxation. The lands were 
afterward sold in 1801, at the request of the Indians, 
from whom the prosecutors claim to derive their title. 
After the conveyance of the Indian title, the lands 
were taxed in the hands of their grantees. The State 
courts affirmed the assessments, but on appeal to the 
Supreme Court of the United States, a decision was 
rendered in 1812, denying the right of the State to im- 
pose the tax. In 1814 these lands were again assessed, 
and from that date until the year 1877 taxes upon them 
have been annually assessed and paid by the prosecu- 
tors or their grantors without objection. Held, (1) that 
the act of the Legislature granting the exemption to 
the Indians must be regarded merely as authority for 
and evidence of the contract entered into by the su- 
preme power. (2) That this contract is subject to be 
abrogated, rescinded, or its benefits lost to the party 
seeking to enforce it, according to the rules which ap- 
ply in other cases. (3) That the fact that after the tax 
was declared to be illegal it was again levied in 1814, 
and that the prosecutors or their grantors, with full 
knowledge of their rights, paid the imposition, and 
have uninterruptedly continued to pay it annually 
since that time without questioning the right to lay it, 
raises a conclusive presumption that by some conven- 
tion with the State the right tou exemption was surren- 
dered. Under the English cases a presumption will 
sometimes arise to establish a claim against the sove- 
reign notwithstanding the maxim nullwm tempus oc- 
currit regi. When the adverse claim could have a 
legal commencement such commencement is presumed 
after many years of uninterrupted enjoyment. Roe 
vy. Ireland, 11 East, 280; O'Neil, 9 Ir. Com. L. 182; 
Little v. Wingfield, 11 id. 63. This doctrine of pre- 
sumption against the Crown, where the adverse claim 
could have had a legal inception, is recognized in many 
cases. Goodtitle v. Baldwin, 11 East, 488; Mayor v. 


Horner, Cowp. 102; Doe v. Wilson, 10 Moo. P. C. 502; 
Attorney-General v. Ewelme Hospital, 17 Beav. 366; 
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1 Taylor on Evidence, 130, 131, 132. So under the 
English cases, the long enjoyment of port duties, cus- 
tomary dues, fees, or the like, will, if the nature of the 
case admits of it, be held to warrant the presumption 
of any fact necessary to make them legal. Rex v. 
Carpenter, 2 Shower, 47; Drake v. Wiglesworth, 
Willes, 654; Gard v. Calland, 6 M. & S. 69; Bryant v. 
Foot, L. R., 2 Q. B. 161; Mills v. Mayor, ete., L. R., 2 C. 
P. 476; Mayor v. Warren, 5 Q. B. 773. State v. Wright. 
Opinion by Van Syckel, J. 


SHERIFF — LIABILITY FOR REFUSING TO LEVY ON 
PROPERTY CLAIMED BY THIRD PERSON WITHOUT IN- 
DEMNITY.—The rule is well settled, that where per- 
sonal property, upon which a sheriff is instructed to 
levy, is claimed by a third person, the officer is not 
bound to proceed with the writ unless the plaintiff 
furnish him with ample indemnity. Where the prop- 
erty is not in the possession of the debtor, or where 
there is reasonable doubt that it is subject to levy and 
sale, or where there are conflicting claims to it, an offi- 
cer has the right to demand a bond of indemnity be- 
fore seizing goods under execution. The object of this 
bond is for the protection of the officer in making a 
levy upon property which, if belonging to anv person 
other than the debtor, he will be liable for. Harrison 
v. Allen, 11 Vroom, 556, 557; Herman on Executions, $ 
154; Chamberlain v. Beller, 18 N. Y. 115; King v. 
Bridges, 7 Taunt. 294; Harris v. Kirkpatrick, 6 Vroom, 
392. Weller v. Lanning. Opinion by Scudder, J. 


—_— > 


VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT.* 

ADVANCEMENT — GIFT TO CHILD DURING FATHER’S 
LIFE-TIME — EVIDENCE. — If a gift unexplained in the 
life-time of a father who dies intestate, to one of his 
children, is to be presumed in law to be an advancement, 
this presumption may be repelled by evidence. Ques- 
tions of advancement are always questions of inten- 
tion. In someof the States it is held that a gift of any 
considerable amount is prima facie an advancement, 
and is to be treated, in case the party to whom the ad- 
vancement was made comes in fora distributive share, 
as a debt due from him tothe estate. Grattan v. Grat- 
tan et al., 18 Ill. 170; 11 Johns. 91; 16 Mass. 200. In 
other States it has been held that the mere gift, unex- 
plained, by father to child, does not make even a prima 
facie case in favor of an advancement; but that there 
must be evidence of intention, to treat it as an ad- 
vancement, beyond the unexplained act. The mere 
gift furnishes no prima facie case of an intention to 
constitute an advancement. Johnson v. Belden, 20 
Conn. 322; Hatch v. Straight, 3 id. 31; 2 Pick. 337; 10 
Paige’s Ch. 618. But whatever conflict may seem to 
exist on this question, all the cases agree that a gift in 
the life-time of the intestate, unexplained, is only a 
presumption in favor of an advancement, and makes 
only a prima facie case, which, with the legal presump- 
tion, may be rebutted by evidence. Whether a gift by 
a father in his life-time to a child is an absolute gift or 
an advancement depends upon the intention of the 
father; and his statements or declarations made at the 
time of the gift, or subsequently, are competent evi 
dence to show what was his intention in making the 
gift. 19 Md. 332; 23 Penn. St. 85; 29 Ind. 249; 20 Cow. 
822; 16 Ga. 16; 23 Cow. 516; 16 Mass. 108; 4 Abb. Pr. 
5; 2 Phil. Ev., Cowen & Hill's Notes, (ed. 1859), 705. 
Watkins v. Young. Opinion by Christian, J. 


COVENANT — HIGHWAY NOT AN INCUMBRANCE 
WITHIN COVENANT AGAINST INCUMBRANCES. — E. sells 
to J. a tract of land through which a public highway 
runs, and conveys the land to J. with a covenant 





* To appear in 31 Grattan’s Reports. 





against incumbrances. The public highway is not an 
incumbrance which is included in the covenant and 
for which J. is entitled to compensation. A mere 
covenant of warranty of seizin, or of a good right to 
convey, according to all the authorities, is not broken 
by the existence of a highway upon the land. 2 Lomax’s 
Digest, 347; Whitbeck v. Cook, 13 Johns. 483; Rawle 
on Covenants of Title, 80. If, on the other hand, the 
deed contains a covenant against incumbrances, the 
question is not so free from difficulty. In Massachu- 
setts and in most of the New England States, it js 
held that a highway constitutes a breach of the cove- 
nant against incumbrances. In Pennsylvania, Wis- 
consin and other States, the contrary doctrine prevails. 
Patterson v. Arthurs, 9 Watts. 152; Washb. on Ease- 
ments, 228; Warwick v. Mayo, 15 Gratt. 545. Jordan 
v. Eve. Opinion by Staples, J. 
SNE SE SE 

GEORGIA SUPREME COURT ABSTRACT. 

MASTER AND SERVANT— RAILROAD COMPANY LIA- 
BLE FOR INJURY TO SERVANT BY UNSAFE ROAD-BED — 
CONTRIBUTORY NEGLIGENCE— VIOLATING RULES OF 
COMPANY. — A railroad company is under obligations 
to employees to observe all ordinary and reasonable 
precaution to keep its road in such condition as to 
make their passage reasonably safe, and if it neglect 
such ordinary and reasonable precaution, and the road 
become unsafe, and employees are thereby injured. 
then the company is liable for damage done by such 
negligence, if the injured employee be without fault. 
Before an employee can relieve himself of the legal 
consequences of violating any rule of the company 
whatever, no matter how disconnected it may appear 
to be with the disaster which damaged him, he must 
show that his violation of the rule did not contribute 
at all to that disaster. Upon clear proof that it did 
not contribute at all thereto, his recovery will not be 
defeated by such harmless violation of the rule. Thus, 
where the engineer is the plaintiff, and he permitted a 
brother engineer of the company to ride upon the 
engine with him from Bolingbroke to Macon (the rule 
prohibiting him from permitting any person to ride 
thereon), and the disaster and damage was caused by 
the falling of an embankment near Macon, and it was 
made to appear from the testimony of both engineers 
that every thing possible was done to avert the catas- 
trophe, and that the presence of the passenger engineer 
did not in the slightest degree contribute to the dis- 
aster, but that the same was caused solely by the fall- 
ing in of the embankment, the recovery of the plaintiff 
will not be defeated by his suffering the other engineer 
to ride on the engine with him. Central Railroad and 
Banking Co. of Georgia v. Mitchell. Opinion by Jack- 
son, J. 
[Decided Feb. 3, 1880.] 


NEGLIGENCE—INCORPORATED CANAL COMPANY TAK- 
ING TOLLS NOT LIABLE FOR INJURY FROM THEFT 
FROM RAFTS OR BOATS NAVIGATING CANAL. — An incor- 
porated canal company whose business is to maintain 
and keep open a water way for the use of the public, 
taking tolls for such use, and having, at or near the 
terminus of the canal, basins for the accommodation 
of its customers, with a usage or regulation that timber 
which lies in the canal or the basin for more than fifteen 
days after the transportation is completed, shall be 
subject to an additional charge at a fixed rate per 
month, is not liable, in the absence of special contract, 
for the exercise of any care or diligence in guarding 
or protecting the timber, beyond keeping the canal 
and business in good order; and if from rafts lying in 
the basins, or in the canal itself, sticks of timber be 
lost at any time, by theft, sinking or otherwise, with- 
out some wrongful act on the part of the company or 
its servants (the burden of proving which is on the 
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owner), the company is not answerable for the dama- 
ges. Watts & Co. v. Savannah, efc., Canal Co. Opinion 
by Bleckley, J. 
[Decided Jan. 6, 1880.] 

MUNICIPAL CORPORATION — ORDINANCES ULTRA 
VIRES— LICENSE TO SELL SPIRITS AT RETAIL —SUBSE- 
QUENT ORDINANCE RESTRICTING SALE INVALID. —A 


municipal corporation having power to pass all ordi- |. 


nances required for the keeping of the peace and to do 
every act its council should think proper to preserve 
morals, health and good order within the corporate 
limits, and to enforce its ordinances by penalties, and 
also having power to grant or withhold licenses for the 
sale of spirituous liquors at retail, the one receiving 
such license being required to give bond that he would 
not sell liquor on Sunday and to take oath not to vio- 
late the corporate ordinances, issued to S. and took 
pay, a fee therefor, a license to sell spirituous liquors 
for the period of twelve months. A., executing a 
bond to “‘abide and keep all ordinances of the present 
mayor and council, and their successors in office, regu- 
lating the retail of spirituous liquors.’’ Subsequently 
the corporation passed an ordinance “ that during the 
continuance of divine service at any time hereafter to 
be held at any denomination of Christian people within 
the corporate limits, the doors of all houses or rooms 
where intoxicating liquors are sold by retail shall be 
closed; and if any person shall sell or cause or permit 
to be sold, or in any manner furnish any intoxicating 
liquors, during the time appropriated to such worship, 
he shall pay a fine of fifty dollars upon conviction for 
each offense. And it is further ordained that this pro- 
hibition shall cover the entire appointed time for divine 
worship, from its commencement to its final close — 
that is, it covers not only the time in which such ser- 
vices are being actually performed, but on all pro- 
tracted occasions it covers intermissions by day and 
night.’’ eld, that the ordinance was invalid as to A. 
The corporation has power as to licenses to grant or 
withhold, not to grant for a definite period, and then 
forbid the use for some indefinite and uncertain part 
of that period both by day and night. The ordinance 
did not, with any certainty, fix or regulate the element 
of time by the corporate will of the mayor and council, 
but subjected that element to a casual and incidental 
control, dependent upon the will and pleasure of the 
various denominations of Christian people, and ignor- 
ing all others. The laws of Georgia protect all reli- 
gions and religious worship equally and impartially, 
excluding only acts which are licentious, or practices 
inconsistent with the peace and safety of the State. 
The undertaking in the bond imposed no obligation to 
obey or acquiesce in any subsequent ordinance which 
was ultra vires, or for any reason void. Gilham & 
Brown v. Wells. Opinions by Bleckley, J., and War- 
ner, C. J. Jackson, J., dissented. 

[Decided Jan. 27, 1880.] 
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NEW BOOKS AND NEW EDITIONS. 


LAWwson’s CONTRACTS OF COMMON CARRIERS. 

A Treatise on the Contract of Common Carriers, with Special 
Reference tosuch as seek to limit their liability at com- 
mon law, by means of Bills of Lading, Express Receipts, 
Railroad Tickets, Baggage Checks, etc., etc. By John 
D. Lawson, Editor Central Law Journal, St. Louis, Mo. 
William H. Stevenson, 1880. Pp. 1, 499. 

| author of this monograph has acquired an ex- 

cellent reputation as the editor of one of the ablest 
and most successful law journals in this country, and 
as the author of several useful monographs on minor 
subjects, among which we call to mind one on the 

Civil Damage Act. The present subject is one of great 

and growing importance, concerning nearly every 

man’s every-day business. The work is divided into 





thirteen chapters, entitled as follows: liabilities of 
common carriers, independent of special contract; 
power of common carriers to limit their liability; pol- 
icy of allowing a limited liability; notices limiting 
liability and their effect; contracts limiting liability 
and their effect ; liability notwithstanding contract 
—negligence; liability notwithstanding contract—de- 
viation and delay; construction of contracts limiting 
liability ; consideration as affecting contracts limiting 
liability; powers and liabilities of agents; connecting 
carriers; burden of proof; unreported cases. There 
is a table of cases cited, with the reports and dates of 
decision; a table of cases reversed, overruled and dis- 
tinguished; and an index. Each chapter is preceded 
by a separate table of contents, and the text is divided 
into sections, with sub-titles. Cases are referred to in 
foot notes. From our cursory general examination, 
and a somewhat particular examination on one or two 
topics, we are inclined to believe that Mr. Lawson has 
given the profession a very useful and much needed 
book, which supplies a place not filled by any general 
work on carriers, and which is executed with intelli- 
gence and fidelity. Mr. Lawson says in his preface: 
‘Whether public policy as a safeguard against corpo- 
rate monopoly will not soon return to the doctrines 
which the wisdom of our ancesters established, is a 
question upon which discussion has just commenced, 
but which has already been answered in the affirma- 
tive in more than one of the States.’’ This sounds to us 
very much as it would sound to recommend a return 
to a belief in witchcraft on account of the modern 
tendency toward scepticism. Our ancestors knew 
nothing about ‘‘corporate monopoly.’’ They only 
knew that their times were so rude that it was unsafe 
to intrust carriers with valuable property without 
making them insurers of its safe delivery. Those 
times have passed away, and with them the reason for 
this strict liability. There is now no more reason for 
holding a common carrier liable as an insurer of goods 
than of human lives. The true way to get rid of all 
these vexatious devices of which Mr. lawson treats is 
to take away the excuse for them, and make acommon 
carrier legally liable only for his own negligence. 
Nulla vestigia retrorsum should be the maxim of courts 
and Legislatures on this subject. 


CORRESPONDENCE. 


THE OLpEst LAWYER. 


To the Editor of the Albany Law Journal: 

In the LAW JOURNAL of the 27th ult. you state that 
“Hon. John A. Cuthbert of Mobile, Ala., is probably 
the oldest practicing lawyer in the world, and that the 
Mobile Register says he is 91 years of age, and is still 
engaged in the active discharge of his professional 
duties.” 

Azgill Gibbs, Esq., of Rochester, N. Y., will, in a 
few weeks, be 93 years of age. He is a lawyer, hale 
and hearty, and is still actively engaged in the practice 
of his profession. I have a case with him now in the 
Supreme Court in which he appears as the attorney for 
the plaintiff. He has had six sons, all of whom have 
been admitted to the bar, and three of whom are now 
engaged in the practice of their profession. One of 
the latter resides in this village, one in Buffalo, N. Y., 
and the other at Los Angelos, Cal. Iam informed by 
Wm. H. Gibbs, Esq., the son who resides here, that his 
father was born at Pownal, Vt., in 1787, and was ad- 
mitted to the bar in Albany, N. Y., about the year 
1814. Te has been located in the practice in Herkimer 
county, and Seneca county, in this State; also at Buf- 
falo, N. Y., and Rochester, N. Y. 

All through the reports of this State you will find 
the name of Mr. Gibbs mentioned as counsel. You 
will find his name mentioned as counsel in reported 
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cases as far back as 3 Cow. 356; 4 id. 538-548; 5 id. 448; 
8 id. 220. 

Mr. Gibbs has held and still holds too prominent a 
position at the bar of this State to need any introduc- 
tion from me. 

I had the pleasure of meeting Mr. Gibbs a few weeks 
ago for the first time. He was then in excellent 
health. 
gentleman. 

I write this letter because I could not bear to see the 
State of Alabama beat the Empire State. Hoping, 
Mr. Editor, that you may live to the age of 93 years 
more, I remain, very respectfully yours, 

LAWYER. 

Warxins, N. Y., April 3, 1880. 


NEW YORK COURT OF APPEALS DECISIONS. 


wr following decisions were handed down Tuesday, 

April 13, 1880: 

Judgment affirmed, with costs — Carpenter v. Cily 
of Cohoes. —— Judgment reversed and new trial 
granted, costs to abide event — National Bank of Au- 
burn v. Lewis; Gruman v. Smith. —— Order affirmed 
with costs— Marsh v. Avery; In re Mahan; Inre 
Mayer. —— Appeal dismissed, with costs — Jones v. 
Jones; In re Delamater v. Byrne, an attorney. — 
Motion denied, without costs — Jusuez v. Conner 
(sheriff). —— Order of General Term, so far as it affects 
appellant, reversed and that of the Special Term re- 
versed as to him, except as to so much thereof as 
makes him a party defendant in this action, and as thus 
modified, orders affirmed, without costs to either party 
in this court — Wood v. Equitable Life Assurance Co. 
—— Motion for re-argument denied without costs — 
Cook v. Freudenthal. 


NOTES. 

HE address of Hon. A. B. Hendricks, at the grad- 
uating exercises of the Central Law School, at 
Indianapolis, is full of good things. The orator’s head 
is level on politics and literature as connected with 
law. Hesays: ‘‘ Experience by no means proves that 
even a great lawrer is necessarily a great statesman, 
while experience does prove that an unworthy lawyer 
makes the most pestiferous politician. As a rule, the 
lawyer is but an average, if not an indifferent, success 
as a statesman, thongh many exceptions to the rule 
have been found, the two most illustrious perhaps in 
all the ages being Cicero in the Roman senate and 
Webster in the senate of the United States.” ‘‘The 
mere lawyer, whose sole music during a life-time has 
been the rattling of parchment, and whose only belle 
lettres culture has been that derived from such sources 
as Chitty, Blackstone and Starkie, cares little for 
learning for its own sake. Facts that would be sub- 
lime to the scholar’s eye, he would ‘ move to strike out 
on account of immateriality,’ and poetic images that 
would seem to others like sun-bursts of gorgeous 
beauty, he would move to make more definite and cer- 
tain by amendment.” But we do not quite agree with 
the following: ‘‘The practice of the law is not favora- 
ble to the production of intellectual breadth and ex- 
pansiveness. Culture may counteract its narrowing 
tendency, but as compared with other pursuits of 
learning, such tendency is manifest and marked.’* —— 
The following, on self-reliance, from the address of 
the Hon. Byron K. Elliott, on the same occasion, is 
also worthy of note: ‘‘ Manly self-reliance is one of the 
chief elements of success. The man who trusts not 
his own power, and is only bolstered up by the opin- 
ions of others, or who is forever halting in doubt, now 
moving this way and then that, or who goes groping 
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along with hands clinging to age-beaten walls, is as 
little likely to attain intellectual success as the totter- 
ing infant to walk to the summit of the Alps. I do 
not mean by self-reliance that overweening confidence 
born of vanity, which inhabits the shallow pates of 
men whose brain power is so near zerothat Dr. Fletch- 
er’s best microscope would not reveal the intervening 
space. I do mean that self-reliance which gives a man 
just confidence in his own ability and due respect for 
his own honor. Such self-reliance springs from confi- 
dence in one’s learning, security in one’s own honesty, 
faith in the purity of one’s own ambition and motives, 
and demands for self that just recognition which it is 
willing to freely accord to others, neither assuming the 
form of vain conceit nor that of cringing servility, 
The knave is never truly self-reliant, for he distrusts 
himself -and all others, and is in constant fear of de- 
tection and disgrace. The ignorant man is denied it, 
because he himself knows there is no foundation for it 
to rest upon, and the: ever present dread of exposure 
and shame unmans him. The indolent cannot acquire 
real self-reliance, because the habit itself enfeebles, 
and where there is the timidity of laziness there can- 
not be the courage of conviction which lies at the 
foundation of just self-respect.’’——— There seems to 
have been a collision in legal circles in New York. The 
Daily Register chronicles a ‘‘ Conveyance Overturned.” 
This reminds us of the lawyer who told his wife he had 
been ‘working like a horse”’ all day — “ drawing con- 
veyances.”’ 


The March number of the American Law Register 
contains an article by Angelo T. Freedley, on the Legal 
Effect of Sunday (sic), a collection of the cases on a 
somewhat hackneyed subject; the cases of Easby vy. 
Patterson, Pennsylvania Supreme Court, on private 
rights of wharfage, with a very extensive note by 
Arthur Biddle; State v. Williams, New Jersey Su- 
preme Court, on right of inspection of public docu- 
ments, with a note by Josiah H. Bissell; and House- 
hold Fire and Insurance Co. v. Grant, English Court 
of Appeals, on a contract by letter of acceptance never 
received, with a note by Marshall D. Ewell. —— The 
Criminal Law Magazine sends us a pamphlet of 36 
pages, entitled: ‘‘ Microscopic Examinations of Sam- 
ples of Commercial Arsenic, and the Practical Results 
to which it Leads, by Edward 8. Dana, Ph. D.”’ This 
was ‘‘prepared for the Criminal Law Magazine, but by 
preference of the publishers issued in separate forms.” 
We have not read it. Life is too short to keep up with 
“‘experts.”” We have settled down on the conclusion 
that. eternity is expressly designed to give them full 
scope. Wecommend to the whole tribe the views of 
Chief Justice Campbell, in another column, on the 
subject of expert evidence. This pamphlet grew out 
of the Hayden trial, upon which, it will be remem- 
bered, the State proved, by an expert whom they had 
sent to London for the purpose, that the arsenic found 
in the victim's stomach was entirely different from 
that purchased by Hayden and found in Hayden’s pos- 
session. This was a great triumph for science—and 
for Hayden. Why the State did this thing we never 
could imagine, but we suppose, like Blenheim, ‘’twas 
a glorious victory.”’ 


“Hark, from the tombs a doleful sound!’’—In 
Sengpeil v. Spang, 47 Wis. 29, the court sadly observe: 
“This very material omission occurred through undue 
haste, want of intelligent consideration, or proper de- 
liberation in the adoption of the New York Code, and 
through ignorance or disregard of the wisely consid- 
ered and long established practice in this State, which 
it superseded and replaced; and is one amongst many 
omissions and incongruities of that radical and revyo- 
lutionary change of legal procedures.”’ 
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CURRENT TOPICS. 


E have once referred to the proceeding insti- 
tuted against Messrs. Steinman and Hensel, 
attorneys at law and editors of the Lancaster Daily 
Intelligencer, to expel them from the bar because of 
an intimation published in that newspaper that 
Judge Patterson had been induced by political con- 
siderations to desist from investigating an imposi- 
tion which had been practiced upon his court. See 
ante, 128. Judge Patterson has now been delivered 
of an opinion in the ‘‘ quarter sessions of Lancaster 
county” — dread tribunal !— disbarring the wicked 
attorneys in question. This important document 
appears in the Lancaster Bar, of the 10th inst. We 
have waded through the opinion, and cannot find 
any reasoning, much less any authority, to justify 
the judge in his extreme course. Judge Patterson 
must have had a very insecure tenure of public re- 
spect, if it is true, as he says, that the ‘‘ effect” of 
the publication ‘‘is greatly to injure, if not to de- 
stroy, the moral influence of the court, and to im- 
pair confidence in the administration of public jus- 
tice, and thereby inflict great harm on public so- 
ciety.” He probably means ‘‘tendency” rather 
than ‘‘effect.”” The judge also says: ‘‘ And an offi- 
cer of the court, capable of estimating the conse- 
quences of his act, publishing to the world an arti- 
cle of the character admitted, and totally unwar- 
ranted, involves a degree of moral turpitude that 
renders him unfit to longer occupy the confidential 
relation, which the attorney necessarily sustains to 
the court and in itself constitutes a gross misbe- 
havior in his office. By such misconduct, he is self- 
disqualified to be longer an officer of the court, and 
his removal becomes a necessity.” Truly, an ‘‘ offi- 
cer of the court,” who ‘‘involves a degree of moral 
turpitude,” and thus ‘‘renders himself unfit to oc- 
cupy a relation” ‘‘ which in itself constitutes a gross 
misbehavior in office,” must be a very bad and illogi- 
cal person, We once heard of a judge of the Com- 
mon Pleas in this State, who told an attorney that 
he might ‘‘ impeach the-witness’ moral turpitude.” 
That is what Judge Patierson is evidently trying to 
do for Messrs. Steinman and Hensel. Elsewhere he 
says he is ‘‘ not induced by any spirit of vindicative- 
ness” -— which is quite probable. The judge either 
does not know how to write the English language, 
or he is too mad to express himself coherently. 
“Reading and writing come by nature,” said Dog- 
berry. 


But what is the reasoning of this precious docu- 
ment? Take the following as a fairsample: ‘It 
must be admitted that an overwhelming necessity 
only, which has not been attempted to have been 
shown to exist here, would justify an attorney at 
law in a course to degrade and scandalize, if not 
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overawe and influence the court in its administra- 
tions, by publishing to the world an attack impeach- 
ing the official integrity of the court of which he is 
an officer. Such a proceeding under any other cir- 
cumstances would show him to be greatly wanting 
in professional fidelity, and to be unsafe and unfit 
to be intrusted with the privileges and powers of 
his profession.” How can expressed disrespect for 
a judge imply a lack of ‘‘ professional fidelity ?” 
In another place he says that these attorneys have 
broken their ‘‘ official oath !” Does an attorney’s 
oath pledge him not to denounce corruption in a 
judge, if he honestly believes it exists? According 
to this opinion, the late Judge Barnard might have 
turned out the whole New York City Bar Associa- 
tion for their accusations against him, and the Court 
of Appeals might have expelled the irascible 
Mr. O’Conor for charging the judges of that court 
with official corruption. Such a doctrine would be 
very unsafe for ‘‘ public society,” as Judge Patter- 
son styles the community. It would make an in- 
vincible tyrant of a bad judge. Judge Patterson 
does not refer toa single authority which in the 
slightest degree sustains his monstrous usurpation. 
There is none that can be cited. If these attorneys 
have libelled him, let him sue them, and he will be 
vindicated. If they have told the truth they are 
public benefactors. We will conclude by quoting 
the blood-curdling words which the irate judge 
used on putting on the black cap: 

‘*The court then being of the opinion, from the 
character of the article published -— the then exist- 
ing relations of respondents to this court, and from 
their answers filed, which concedes the deliberate 
making and publishing the same, we do find, and 
now adjudge, and the judgment of the court now 
is, that these two respondents are guilty and con- 
victed of misbehavior in their office of attorney in 
this court. And, accordingly, we make the last 
aforesaid rule absolute, and order their names to be 
stricken from the roll of attorneys of the court.” 

‘‘Dost thou not suspect my place ?” said Dog- 
berry. 


In the Cox case, of which we published an ab- 
stract last week, a juror, on his voir dire, testified 
that he had formed an opinion from reading the 
newspapers; that he believed what he read in the 
newspapers until he saw it contradicted; that in 
that sense he had an opinion of the guilt of the 
prisoner; that he had no knowledge whether the 
statements he had read were true or not, and that 
his opinion was a contingent one based upon the 
supposed truth of the statements read. He also tes- 
tified that he had no pride of opinion and had no 
doubt of his ability to set aside the opinion he had 
on entering the jury-box and decide the case ac- 
cording to the evidence submitted without being 
influenced by what he had read. The Court of Ap- 
peals held that under the statutes of 1872 and 1873, 
a challenge to him on the ground that he had formed 
an opinion was properly overruled. By the statutes 
in question the trial judge is authorized to deter- 
mine, from the facts in evidence, whether the juror’s 
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opinion is likely to influence his judgment, and the 
judge’s decision is subject to review by the appellate 
courts. The newspapers hail this as a great tri- 
umph of ‘‘reform.” The New York Times says 
that the old rule that ‘‘a person who had formed a 
settled opinion of the guilt or innocence of the pris- 
oner was thereby disqualified as a juror, and this 
disqualification could not be removed by the sworn 
statement of the person that he believed he could 
decide the case fairly and impartially according to 
the evidence, and that he would not be biased or 
prejudiced by his previously-formed opinion,” was 
‘* absurd,” and ‘‘ but one of the barbarous relics of 
the early jury that have so long resisted the influence 
of progress and civilization.” The truth is the rule 
never was ‘‘absurd,” and would not now be ‘‘ab- 
surd,” if it were practicable in modern times. It is 
a just and wholesome rule, and never would have 
been relaxed or modified, but for the enormous mul- 
tiplication of newspapers in recent times, and the 
consequent difficulty in finding competent jurors 
who have not formed some opinion or derived some 
impression of a notorious case. But it is not now 
true, any more than formerly, that a man is compe- 
tent as a juror, who has, as the Times says, ‘‘ formed 
a settled opinion of the guilt or innocence of the 
prisoner.” Of course the present ruling is a good 
one for newspapers, which universally believe that 
no man can be fit for jury duty who does not read 
their criminal news. Many wise men in old times 
never saw a newspaper, and many wise men now-a- 
days do not read the criminal news, but the incon- 
venience of sifting the community to find these men 
counterbalances the weight of the old rule, and in- 
duces Legislatures and courts reluctantly to relax it. 
We have even now grave doubts whether the relaxa- 
tion in capital cases is justifiable, for in effect it 
casts the burden on the prisoner of proving his in- 
nocence, in compelling him by evidence to change 
an opinion in the minds of jurors that he is guilty. 
Judge Andrews says in the opinion in the Coz case: 
‘*But I am not prepared to say that such an assump- 
tion is contrary to the constitution of the human 
mind or the laws of mental action, or that it may 
not frequently happen that persons who have formed 
opinions of the guilt of an accused person from re- 
ports or statements, verbal or written, may not as 
jurors lay aside their prepossessions and not only 
honestly and conscientiously endeavor to hear and 
decide the case upon the evidence alone, but be 
able, in fact, to divest themselves of the influence 
of their previous opinions.” Granting this change 
of mind may ‘‘ frequently happen,” it does not seem 
a very comfortable assurance for a man whose life is 
at-stake, who is told that he is presumed innocent, 
and who is entitled to an impartial jury. 


The case of Denbenham v. Mellor, decided by the 
English Court of Appeal, on the 24th ult., seems to 
have caused some unnecessary dismay in the minds 
of laymen. The action was against a husband for 
goods supplied to his wife on credit. The goods 
were proper for her station, but the husband had 





withdrawn from the wife authority to pledge his 
credit and had forbidden her to do so. It did not ap- 
pear that he had ever paid previous liabilities of 
this kind, incurred by his wife to the plaintiff or 
any one else, nor as we understand it, did it appear 
that the husband was refusing to furnish his wife 
with proper necessaries. There is therefore nothing 
novel in the holding that the husband was not lia- 
ble. The court seemed to regard it as a matter of 
course, for they would not hear counsel on both 
sides. The point also had been settled in Jolly y, 
Rees, 15 C. B. (N. 8.) 628. We suppose it is per- 
fectly settled, although individual judges have dis- 
sented from the doctrine, as Byles, J., did in Jolly 
v. Rees, that a wife has no implied authority as agent 
to pledge her husband’s credit for necessaries against 
his will. The husband may thus be bound if he re- 
fuses or neglects to furnish his wife with necessaries, 
or he may be held on an implied authority derived 
from previous dealings, or on an implied ratification 
of a particular purchase by reason of his knowledge 
and omission to object and his retention of the 
goods. But it certainly never was the law that a 
husband could not prohibit his wife’s dealing with a 
particular tradesman, and we should suppose if he 
was ready and willing to pay cash that he might 
prohibit her getting goods on credit from any one. 
In fact, where a husband supplies his wife with 
money, or is willing so to supply her for the pur- 
chase of proper necessaries, and forbids her pledg- 
ing his credit therefor, the goods obtained by her 
against his injunction are not necessaries, but super- 
fluities. 

Some of the newspapers which are afraid of 
‘* Cesarism”’ are also, rather inconsistently, agitated 
by the action of the secretary of war in sending 
District Attorney Townsend to West Point to look 
after the investigation of the Whittaker outrage. 
It seems a very queer idea that the secretary has 
usurped authority in so doing. The United States 
own West. Point, land and buildings; all the officers 
and cadets there are members of the Federal army, 
subject to the authority of the government, and 
fed, lodged, and paid at its expense. To say there- 
fore that the secretary of war has no right to send 
an agent to assist in the investigation of an assault 
upon one of its hired servants in its own house, 
would seem rather absurd upon general principles. 
One might as well say that the secretary of the navy 
has no right to send an agent to investigate a mutiny 
on a government vessel. But it happens that by 
statute ‘‘the supervision and charge of the Academy 
are in the war department, under such officer or 
officers as the secretary of war may assign to that 
duty.” It may as well be understood now that the 
government own West Point, and that West Point 
does not own the government. It was high time to 
send a lawyer to look after a ‘‘court,” when the 
commandant pending the investigation was openly 
proclaiming his belief that Whittaker assaulted him- 
self, and the ‘‘court” was allowing illegal tests of 
handwriting, and permitting witnesses, not experts, 
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taker was shamming. 


A correspondent writes us: ‘‘I observe that it is 

roposed to increase the jurisdiction of county 
courts. If that is to be done would it not be well 
at the same time to repeal the clause of section 1341 
of the Code which requires security to be given in 
order to perfect an appeal from the county court ? 
If suitors are to be invited to bring their actions in 
the county court so as to relieve the Supreme Court 
circuits, let the right of appeal be as free from re- 
straint as it is in the Supreme Court. No good rea- 
son can be given for dispensing with security in the 
Supreme Court, and requiring it on appeal from an 
inferior court. At present the county court is not 
exactly a poor man’s court.” There seems to be con- 
siderable force in this suggestion. The requirement 
of security to perfect the appeal in question was 
probably designed to discourage appeals, in matters 
which presumably are of comparatively small im- 
portance. But if the county courts are to be given 
a jurisdiction of $3,000, we can see no reason why 
an appeal should not be as untrammeled as in the 
Supreme Court. Certainly there is little encourage- 
ment for suitors to prefer those courts as the law 
now stands, and the main object of the proposed 
change, namely, the relief of the Supreme Court, 
will be hindered unless the right of appeal is put on 
the same footing as in the Supreme Court. 


Chief Justice Campbell, in his address at the 
Michigan University, gave the following on the 
decline of forensic eloquence: 


“There was once a time when a sort of popular 
applause attended men who made long speeches and 
showed off their smartness on all trials. That was 
in days when things moved more slowly than they 
do now, and when there were very few really long 
trials. When news came weekly or monthly by slow 
mails, and many of our modern amusements and 
distractions were wanting, the court room was a 
place of resort for all the population who had some 
leisure and a natural desire to be informed concern- 
ing the doings of their neighbors. The audience 
averaged well in intelligence, and no harm was done 
by a few redundant speeches, which were not other- 
wise out of place. But now, as then, eloquence be- 
longs to peculiar cases. Even when appropriate, it 
cannot be safely prolonged indefinitely. All that is 
not meant for the jury is usually thrown away, if fhe 
case is not exciting enough for the papers, as the 
people who spend much time now in our court 

ouses are not generally the best or brightest citi- 
zens. It is indeed rather to be lamented that our 
people are losing interest in court proceedings. It 
would be better for them and for the course of jus- 
tice if all legal transactions were more closely 
watched. There are times in our criminal courts 
when a drag-net that should gather in most of the 
attendance and hold them in durance would be an 
economical aid to the public. A wise man will at- 
tend closely to his business and pay no heed to the 
lookers-on, and will think it more important to gain 
the court and jury instead of the multitude.” 








In the Senate, Mr. McCarthy proposes to have 
sewing taught in such of the public schools as the 
school officers shall deem expedient. Here is an- 
other attempt to make the people pay for education 
beyond the ‘‘ three r’s.”——A concurrent resolu- 
tion, introduced by Mr. Jacobs proposes to amend 
article 6 of the Constitution, by giving power to 
the Legislature to detail city judges of Brooklyn to 
Supreme Court business in Kings county, and to 
continue to judges of the Court of Appeals and Su- 
preme Court, leaving the bench at 70 years of age, 
their salary for the balance of the term for which 
they were elected. Mr. Halbert’s concurrent 
resolution, reported adversely and the report disa- 
greed to, proposes to enable women to vote. —— 
Mr. Robertson proposes to erect a State board of 
correction and pardons and county boards of cor- 
rections. —— Also to amend chapter 717 of Laws of 
1870, relating to sales of real estate to satisfy dower.’ 


In the Assembly, Mr. Tormey proposes to amend 
chapter 311 of Laws of 1864, relating to the proof 
of foreign wills, by adding that the will recorded 
according to that law shall have the force and effect 
of a will admitted to probate in this State, that let- 
ters testamentary may be issued thereon; and in case 
of the death of a non-resident intestate having prop- 
erty in this State, that letters of administration may 
issue to the first-applying creditor; but that no such 
letters shall issue unless the applicant gives bond in 
double the value of the property.—— Mr. Terry pro- 
poses to make it lawful for Sunday newspapers to 
publish legal notices, papers, and proceedings. 

Mr. Baker proposes that if a judgment against a 
county, city, or incorporated village, for the payment 
of money, shall be affirmed in the Court of Ap- 
peals, the board of supervisors shall levy a tax for 
its payment. But suppose a judgment is not ap- 
pealed from, or only to the General Term — is it not 
to be paid ?——— Mr. Mitchell proposes to limit the 
individual liability of trustees of manufacturing 
corporations, etc., to cases where the indebtedness, 
exclusive of debts for raw materials on hand, or in 
process of manufacture, and of advances obtained 
upon the corporate property, not exceeding its mar- 
ket value at the time of the advances, shall exceed 
the amount of the capital stock. Mr. McCarthy 
proposes to amend chapter 448 of Laws of 1876, re- 
lating to appeals to the Court of Appeals, by insert- 
ing in the second subdivision a provision that the 
order allowing the appeal must be made at General 
Term before the expiration of the time for appeal- 
ing; and in the third subdivision a similar provis- 
ion, and also a provision excepting from the opera- 
tion of that subdivision (limiting the right of ap- 
peal to cases involving at least $500) actions by or 
against the people, public officers, or municipal cor- 
porations. Also to amend section 376 of the 
Code of Civil Procedure, relating to the presump- 
tion of payment of judgments by lapse of time, by 
adding a provision that absences of the judgment 
debtor for a year or more shall not be reckoned as 
part of the time, and that the section shall not ap- 
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ply to judgments recovered during continuous ab- 
sence. —— Mr. Shanley proposes to enact that in 
proceedings commenced for the sale of real estate 
of idiots, lunatics, or habitual drunkards, if the 
committee has not given the requisite bond, or it 
cannot be found, a new bond may be ordered nune 
pro tune, either before or after sale and conveyance. 
—— Mr. Russell proposes to amend subdivision 7 of 
section 791 of the ‘‘act relating to courts, officers 
of justice, and civil proceedings,” of June 2, 1876, 
by including associations or corporations having 
banking powers, and receivers of insolvent insur- 


ance companies. 
2. 


NOTES OF CASES. 

N Wilms v. Jess, Illinois Supreme Court, March 
24, 1880, N. W. Rep., 1 Ill. Sup. 474, it was 
held that a party having simply a right to mine un- 
der land is liable for damages to the superincumbent 
soil in its natural state. The court said: ‘* Where 
the surface of land belongs to one, and the mineral 
to another, no evidence of title appearing to regu- 
late or qualify their rights of enjoyment, the owner 
of the minerals cannot remove them without leav- 
ing support sufficient to maintain the surface in its 
natural state. Humphries v. Brogden, 15 Q. B. 739; 
8. C., 1 Eng. Law and Eq. 241; Harris v. Ryding, 
5 M. & W. 60; Smart v. Morton, 5 Ell. & BI. 30.” 
‘‘The rule is well settled, when one owning the 
whole fee grants the minerals, reserving the surface 
to himself, his grantee is entitled only to so much 
of the minerals as he can get without injury to the 
superincumbent soil. Coleman v. Chadwick, 80 
Penn. St. 81; S. C., 21 Am. Rep. 93; Horner v. 
Watson, 29 P. F. Smith, 242; Jones v. Wagner, 10 
id. 429; Harris v. Ryding, supra; Zine Co. v. Frank- 
linite Co., 13 N. J. Eq. 342; Smart v. Morton, supra.” 
‘¢But it is contended this obligation to protect the 
superincumbent soil only extends to the soil in its 
natural state, and that no obligation rests on the 
owner of the superincumbent strata to support ad- 
ditional buildings, in the absence of express stipu- 
lation to that effect. This is doubtless true; but 
‘the mere presence of a building or other structure 
upon the surface does not prevent a recovery for in- 
juries to the surface, unless it is shown that the sub- 
sidence would not have occurred except for the 
presence of the building. When the injury would 
have resulted from the act if no building existed 
upon the surface, the act creating the subsidence is 
wrongful, and renders the owners of the mines lia- 
ble for all damages that result therefrom, as well to 
the building as to the land itself... Wood on Nui- 
sance, § 201; Brown v. Robins, 4 H. & N. 186; Ha 
mer v. Knowles, 6 id. 459.” In Brown v. Torrence, 
88 Penn. St. 186, a grantor having sold the surface 
of land to one and the underlying coal to another, 
the former grantee sued the latter for damage caused 
by the subsidence of his land, and the following in- 
struction was sustained: ‘‘ That if the jury believe, 
from the evidence, that defendants’ intestate mined 
the coal under plaintiff's land, and removed the 





same, without leaving proper and sufficient ribs or 
pillars to support the surface, or, in lieu of ribs and 
pillars, set up posts or other supports of insufficient 
number and strength to support said surface, in con. 
sequence of which said surface fell in, cracked and 
sunk to the damage thereof and of the other prop. 
erty of plaintiff, then the plaintiff is entitled tog 
verdict for such damages as the jury believe, from 
the evidence, he has sustained, not only in the in- 
jury to land actually fallen, sunken or cracked, but 
the effect thereof upon the whole of plaintiff's land.” 
To the same effect is Marvin v. Brewster Iron Min- 
ing Oo., 55 N. ¥. 538; 8. C., 14 Am. Rep, 822. 


Hayward v. Merrill, Nilinois Supreme Court, March 
24, 1880, N. W. Rep., 1 Ill. Supp. 508, was an ac- 
tion for personal injuries. Plaintiff was a guest 
over night at a hotel kept by defendant. He was 
assigned room 88, on the second story. Adjoining 
that room, and on the same side of the hall, was a 
door nearly or exactly like the door of the room, 
and only two and one-half feet distant, communi- 
cating with an elevator-opening extending from the 
second floor to the cellar of the hotel. Gas was 
dimly burning in the hall. The rooms on the hall 
were numbered with white figures about one inch in 
length, which could have been read by any one in- 
tent on observing them. The doors of the plaintiff's 
room and of the elevator-opening were numbered in 
this way, 38 and 40 respectively, and had knobs ex- 
actly alike. Both doors had locks and keys, but 
neither of them was locked on the night in question. 
The door to the elevator-opening was hung flush 
with the surface of the wall of the hall, and opened 
into the hall, while the door to the bed-room was 
set in the usual distance and opened into it. Room 
38 was a corner one, the last on the hall. Having 
recently been a guest at the house, and having oc- 
cupied room 38, plaintiff believed he knew the loca- 
tion, and could find it without assistance, and dis- 
charged the bell-boy who had been directed by the 
clerk to show him his room. He proceeded, as he 
supposed, to room 38, but by mistake opened the 
door numbered 40, and stepping in fell to the base- 
ment through the opening, sustaining severe inju- 
ries. It was contended that he was guilty of con- 
tributory negligence, but the question was left to 
the jury, and a verdict for the plaintiff was sus- 
tained. This was put on the ground that his negli- 
gence was slight in comparison with that of the 
defendant, under the Illinois rule, but doubtless the 
same disposition would have been made of the case 
where that rule does not prevail. A case somewhat 
resembling this is Camp v. Wood, New York Court 
of Appeals, Jan. 21, 1879, 19 Alb. L. J. 240; note, 
26 Am. Rep. 563. The plaintiff had been attend- 
ing a ball at a public hall in the third story of an 
inn, and on coming away, instead of descending two 
flights of stairs, went out-of a door at the foot of 
the second flight, opening upon the roof of a piazza, 
and walking along the piazza roof stepped off the 
unguarded end of it, and fell to the ground. A 
verdict for the plaintiff was sustained. 
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In Rymer’s Appeal, Pennsylvania Supreme Court, 
March 1, 1880, 8 W. N. C. 266, a testator, by a will 
executed within one month of his death, left a be- 
quest to a church, to be expended in masses for the 
repose of hissoul. A statute prohibits conveyances, 
devises, or legacies for charitable or religious uses, 
unless by will or deed executed at least one month 
before the death of the testator or alienor. It was 
held that the bequest was within the statute, and 
yoid. The court said: ‘‘In the denomination with 
which the testator appears to have been identified, 
the mass is regarded as a prominent part of the re- 
ligious service and worship. According to the Ro- 
man Catholic system of faith there exists an inter- 
mediate state of the soul, after death and before 
final judgment, during which, guilt incurred during 
life and unatoned for must be expiated, and the 
temporary punishment to which the souls of the 
penitent are thus subjected may be mitigated or 
averted through the efficacy of the mass as a pro- 
pitiatory sacrifice. Hence the practice of offering 
masses for the departed. It cannot be doubted that 
in obeying the injunction of the testator, and offer- 
ing masses for the benefit and repose of his soul, the 
officiating priest would be performing a religious 
service, and none the less so because intercession 
would be specially invoked in behalf of the testator 
alone. The service is just the same in kind whether 
it be designed to promote the spiritual welfare of 
one ormany. Prayer for the conversion of a single 
impenitent is as purely a religious act as a petition 
for the salvation of thousands. The services in- 
tended to be performed in carrying out the trust 
created by the testator’s will, as well as the objects 
designed to be attained, are all essentially religious 
in their character.” 


In O’Brien v. New York Central and Hudson River 
Railroad Co., New York Court of Appeals, Feb. 24, 
1880, an action by a passenger for his wrongful ejec- 
tion from one of defendant’s trains, for refusal to 
pay as much fare as was demanded by the conductor, 
it appeared that the train had stopped at a regular 
station and not for the sole purpose of putting plaint- 
iff off. Before he was ejected, plaintiff, and other 
persons in his behalf, after the train was stopped, 
offered to pay the full amount of fare demanded. 
Held, that evidence of this fact was admissible on 
behalf of plaintiff. If the stoppage had been made 
for the sole purpose of putting plaintiff off and he 
had rendered it necessary by a fractious refusal to 
pay the extra fare, he would not have been entitled 
to insist on continuing his trip after having occa- 
sioned such an interruption. But the station being 
aregular stopping place of the train, if, before be- 
ing ejected, he or others in his behalf offered to pay 
the full fare, the conductor should have accepted it. 
The hypothetical case put obiter by the court arose 
and was decided in Hoffbauer v. D. and N. Ry. Co., 
Iowa Supreme Court, Oct. 28, 1879, 29 Am. Rep. 
463, note. The cars were stopped to eject the pas- 
senger, when he tendered the proper fare, but it was 
refused, and he was put off. This was sustained. 
The court said: ‘The rule that a passenger may 





test the regulations of the company and the firmness 
of the conductor by refusing to pay full fare, and 
still save himself from expulsion by tendering full 
fare after expulsion had commenced, is not only un- 
called for for the just protection of the recusant 
passenger, but would tend to encourage a practice 
which, if indulged in, would interfere with the con- 
venience of the company and the despatch and quiet 
to which other passengers are entitled.” In Stone 
v. Chicago and N. W. R. Co., 47 lowa, 82; 8. C., 29 
Am. Rep. 458, where the passenger was ejected at 
a regular station for non-payment of fare, and then 
purchased a ticket to the desired point, he could 
not demand re-admission to the same train without 
paying the disputed fare for the unpaid distance. 


—_——_—_@__—. 


OF THE PRIVILEGES 
THE CLERGY. 


HE clergy have always been regarded with a con- 
siderably greater degree of favor than other 
men; not so much because they have sometimes pro- 
fessed to be better than their fellow-men, but be- 
cause they have always professed to strive to make 
their fellow-men better. In the domain of the law 
the clergy early made for themselves and their cli- 
ents a superior article of justice, which they called 
equity. In modern times the privileges and exemp- 
tions of the clergy have been somewhat diminished, 
until they stand before the law very much like other 
men, except that in some communities they have, 


LIMITATIONS OF 


with ‘‘ paupers, idiots, and lunatics,” a certain ex- 
emption from taxation. 

Being much resorted to for advice, not only on 
spiritual, but on worldly matters, a sort of popular 
notion has obtained that ministers of the gospel are 
not quite so responsible for what they say of others 


as others are. A glance at the subject of privileged 
communications however will dispel this illusion, 
and will show that a clergyman’s communications 
are not privileged except when made for the pro- 
tection of his own private interests, or in the dis- 
charge of his moral duty. 

Thus it has been held that a clergyman cannot 
excommunicate and ostracise a parish schoolmaster 
because he will not also teach a Sunday school. In 
Gilpin v. Fowler, 9 Exch. 615, the plaintiff was 
master of a school in the parish of which defend- 
ant was rector and a manager of the school. The 
defendant requested him to teach a Sunday school 
in connection with his school, which the plaintiff 
declined on account of the increased labor, and was 
consequently dismissed. The plaintiff being about 
to set up a school on his own account in the same 
parish, defendant wrote and distributed in that par- 
ish and the adjoining parish, a ‘‘ pastoral letter,” 
denouncing the plaintiff's conduct as unchristian, 
and warning his parishioners against patronizing 
his school. Held, not privileged. Maule, J., said: 
‘¢ What, then, was there in the position of the de- 
fendant, as rector of the parish, which entitled him 
to circulate a defamatory letter?” etc. ‘‘It is dif- 
ficult to understand how the slightest right to do so 
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can be suggested. As rector he might no doubt 
visit and remonstrate with any of his flock; but 
when a meritorious individual is about to set up a 
school, of which he disapproves, because he thinks 
it may rival the school in which he takes an interest, 
that he should on that account cast serious imputa- 
tions on that individual, and still be considered as 
having published a privileged communication, cer- 
tainly seems a strange and inconvenient doctrine.” 
In this case the rector took the high ground that 
the schoolmaster was: a ‘‘rebel” against lawful au- 
thority, and was therefore to be discountenanced, 
but the court could not quite assent to this doctrine, 
although it was substantiated by several potent 
texts of scripture. 

It has been judicially determined that a vicar has 
no right to stigmatize an architect engaged in re- 
pairing a church in another parish, because he is a 
dissenter, and ignorant. Thus in Botterill v. Whyte- 
head, Ex. Div., 41 L. T. (N. S.) 588, Dec. 13, 1879, 
an action of libel, the plaintiffs, who were archi- 
tects, were employed by a committee in the restora- 
tion of Skirlaugh Church. The defendant, who was 
a vicar of a neighboring church, wrote to a member 
of the committee, concerning the plaintiff, as fol- 
lows: ‘‘I see in the Hull News of Saturday that the 
restoration of Skirlaugh Church has fallen into the 
hands of an architect who is a Wesleyan, and can 
show no experience in church work. Can you not 
do something to avert the irreparable loss which 
must be caused if any of the masonry of this an- 
cient gem of art be ignorantly tampered with ?” 
And to the incumbent of Skirlaugh Church he wrote 
as follows: ‘‘I am annoyed to see that you and your 
committee have engaged Messrs. Botterill as archi- 
tects for the restoration of your church. Are you 
aware that they are Wesleyans, and cannot have any 
religious acquaintance with such work?” The de- 
fense was, that the communications were privileged, 
and that there was no evidence of malice. The 
plaintiff had a verdict of £50. This was sustained, 
the court saying: ‘‘I am at a loss to see, under the 
circumstances of the case, what privilege the defend- 
ant possessed, he being neither the patron nor the 
minister of this church, nor a member of the com- 
mittee appointed to effect its restoration, nor even a 
parishioner, to interfere between the committee and 
the plaintiffs in respect of the contract between 
them.” 

In Joannes v. Bennett, 5 Allen, 169, it was held 
that a letter to a woman containing libellous matter 
concerning her suitor cannot be justified on the 
ground that the writer was her friend and former 
pastor, and the letter was written at the request and 
with the approval of her parents. The plaintiff in 
this case was the celebrated ‘‘ Count Joannes,” born 
George Jones. The lady in question was a widow, 
who had been a member of the defendant’s church 
choir, and resided with her parents, who were mem- 
bers of the church to which he formerly ministered. 
The count visited Massachusetts, and there met the 
quondam soprano, and cast about her the witchery 
of his melancholy spell, and caused her to love and 
desire to marry him. The plebeian parents, with a 





base hatred of high birth and aristocratic mien, 
made objections, and persuaded the minister to 
write a letter to the daughter casting aspersions 
upon the count’s fairfame. For this a jury gave 
him damages. The court said the matter was none 
of the defendant’s business, that he had no interest 
in it, and that his act was not in the performance of 
any duty. They declined to consider the matter in 
the light of the pastoral relation, holding that as 
the widow had ceased to sing for him he had no 
privilege to write to her, or at least to abuse the 
good and noble count. The court, however, felt 
constrained to grant a new trial on another ground, 

But there are matters, concerning their parishion- 
ers, in which the clergy have a right to interest 
themselves, and in regard to which their utterances 
are privileged. Thus in Whiteley v. Adams, 15 ©, 
B. (N. S.) 392, the plaintiff, a member of Rev. Mr, 
Cleaver’s congregation, having a controversy with 
one Fowler, the Rev. Cleaver wrote to the defend- 
ant, a brother clergyman, asking him to join Mr. 
Cleaver in acting as arbitrator between Whiteley and 
Fowler. The defendant declined by letter to Mr. 
Cleaver, and in giving his reasons, imputing gross 
misconduct to Whiteley, added, ‘‘I think it my duty 
to unmask him to you.” In an action for libel by 
Whiteley against Adams, predicated upon the letter, 
the court held it privileged on the ground that the 
defendant wrote it in the honest discharge of what 
he believed a social and moral duty, and on a sub- 
ject in which he and Mr. Cleaver each had an inter- 
est. The ‘‘ interest,” the court said, consisted in 
the right which Adams had to excuse himself and 
dissuade Cleaver from acting as a ‘‘ peacemaker,” 
and thereby earning the scriptural reward promised 
to such. 

In Farnsworth v. Storrs, 5 Cush. 412, Mrs. Farns- 
worth had been expelled from her church for im- 
moral conduct, and the pastor, according to usage, 
‘*read her out of church” from the pulpit. She 
and her husband sued the pastor for libel, but Chief 
Justice Shaw said the pastor’s course was justified 
by usage and duty. 

So parishioners may sometimes lawfully free their 
minds about clergymen. Thus in Clark v. Molyneus, 
8 Q. B. D. 287, the plaintiff, Rev. Nassau Clark, was 
advertised in the public prints to preach in Rev. ©. 
Smith’s church, in a neighboring parish, one of a 
series of eight lenten sermons. The defendant, a 
member of a sister church, having received from 
credible sources information which led him honestly 
to believe that Rev. Mr. Clark had been guilty of 
gross immorality, and was unfit to enjoy the confi- 
dence of the church, communicated this informa- 
tion to Rev. Mr. Smith, and also to his own curate, 
in order to take his advice, and also to Rev. Mr. 
Maud, vicar of a church in charge of which the 
plaintiff had been temporarily placed during Mr. 
Maud’s absence on the continent. This was held 
privileged. No doubt Maud hastened back to the 
garden on hearing the affair. 

The clergy may also lawfully intermeddle in mat- 
ters concerning other clergymen, and affecting the 
general interests of the church. The most recent 
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adjudication on this point is Shurtleff v. Stevens, 
Vermont Supreme Court, February, 1879. There it 
appeared that the Windham County Association, of 
which plaintiff and defendant were members, was 
an association of Congregational ministers, organ- 
ized in accordance with Congregational usage, and 
having an association covenant and by-laws, to which 
any Congregational minister residing in the county 
and of good standing might, by vote of the asso- 
ciation, be admitted, and from which, on removal 
from the county, he might be dismissed by a letter 
commending him to other like associations in other 
counties; and that such associations were recognized 
by Congregational churches, and membership thereof 
was considered among the churches as evidence of 
good ministerial standing. At one of its regular 
meetings the association, being actively incited 
thereto by the defendant, adopted by a unanimous 
vote the following preamble and_ resolutions: 
‘“‘WueEreEAs, charges of untruthfulness, deception, 
and creating disturbance among the churches, have 
been made against Rev. David Shurtleff (the plaint- 
iff), a member of this body, therefore: Resolved, 
that we hereby withdraw fellowship from him till 
the 7th day of August next, at which time he is in- 
vited to appear before our body, at Wilmington, and 
show reason why he should not be finally dismissed 
without papers. Resolved, that the scribe be in- 
structed to send a copy of this minute to the 
brother, and also to The Congregationalist and The 
Vermont Chronicle.” Agreeably to the vote and reso- 
lutions the scribe sent copies thereof, showing the 
votes, including the defendant’s, to the newspapers 
referred to, and they were therein published. It 
appeared that the former of those newspapers was 
a denominational paper published at Boston, Mass., 
and circulated among Congregationalists through- 
out New England; that the latter was a like paper 
published at Montpelier, Vt., and circulated among 
Congregationalists in Vermont ; and that both were at 
the time of the publication organs of Congregational 
churches, and of organizations and institutions con- 
nected therewith. For several years prior to the 
publication complained of, reports of difficulties be- 
tween plaintiff and his parishioners were in circula- 
tion, and defendant had received letters in relation 
thereto from time to time from ministers and parish 
committees in various places where plaintiff was 
preaching, giving unfavorable accounts of his ca- 
reer, and some of them speaking of him as unfit for 
the office and work of the ministry, and asking de- 
fendant to do what he could to restrain him. Held, 
that defendant’s action before, and as a member of, 
the association, and the publication of the preamble 
and resolutions which were the result of that action, 
were privileged. 

A priest has the right to preserve order in meet- 
ing, although the disorder may be provoked by his 
*‘personal preaching.” Thus in Wall v. Lee, 34 N. 
Y. 141, the defendant, a Catholic priest, had severely 
commented in a sermon upon a dance recently held 
in the vicinity of the church, but without making 
any allusion to the plaintiff or any other person. 
While the collection was being taken up, the plaint- 





iff rose in his pew and demanded an explanation 
and the priest’s source of information. The priest 
told him to sit down or go out, but he refused, and 
the defendant and others undertook to put him out, 
but he resisted, and they desisted. He sued the 
priest for assault and battery, but it was held that 
he had no cause of action. 

Two recent cases in Massachusetts illustrate the 
modern idea of the proper exercise of priestly power. 
In Cooper v. McKenna, 124 Mass. 284; 8. C., 26 Am. 
Rep. 667, the defendant, a Roman Catholic priest, 
endeavoring to administer the sacrament of pen- 
ance to a sick inmate of an alms-house, at her re- 
quest, the keeper’s wife, who was in temporary 
charge, being present, and refusing to leave the 
room at the defendant’s request, he endeavored 
forcibly to eject her. It was held that he was liable 
for assault, although by the rules of the church the 
administration of the rite required absolute secresy. 
The court said: ‘‘ There was nothing in the priestly 
character of the defendant, or in the office of re- 
ligion which he was about to perform, that gave 
him the control of the room or any legal authority 
to exclude or remove from it by force any person 
lawfully there.” At Holyoke, one Parker, a Catho- 
lic livery-stable keeper, had incurred the displeasure 
of his priest by going to hear the preaching of an 
apostate priest, and Parker’s priest publicly an- 
nounced that he would refuse communion to all his 
people who should hire horses or wagons of Parker, 
and would decline to officiate at weddings or funer- 
als for which Parker supplied the vehicles. Parker 
sued him for the consequent injury to his business, 
and recovered a large verdict. 


————_>___—_- 

PROMISES TO MARRY. 
T has been a mooted question for a number of years 
past whether our laws should continue to permit 
the bringing of actions for breach of promise of mar- 
riage, and so far the question has failed to receive by 
legislation the negative answer so long and earnestly 
desired by a few so-called law reformers. The argu- 
ments against the continuance of this right are princi- 
pally based upon the developments of suits actually 
brought, wherein it must be admitted is too often seen 
a greedy desire for gain, and whereby is often shown a 
deep laid blackmailing plot on the part of the plaint- 
iff's friends. On the other hand the advocates of the 
retention of the right to bring these suits contend that 
it serves to protect the innocent, unwary and credulous 
of both sexes (but principallyof course of the female sex) 
from imposition and betrayal, and to prevent, by the 
fear of having to pay heavily for a breach, the making 
of ill-advised and hasty engagements. Contracts of 
marriage ‘‘ concern the highest interests of human life 
and enlist the tenderest sympathies of the human 
heart,”’ and the safeguards with which the law sur- 

rounds them we think should be retained. 

A promise to marry is governed by the general prin- 
ciples applicable to every other promise; in other 
words, it is subject to the general law of contracts, 
and the only promise to marry recognized by the law 
is such as is shown to possess all the requirements of a 
contract and such as possesses all the dignity of such 
an obligation. 

In considering the subject the distinction should be 
kept in view between the evidence of the contract and 
the contract itself. The law is very clearly stated by 
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Chief Judge Church: ‘In actions for breach of prom- 
ise of marriage, before parties were allowed to be 
witnesses for themselves, the contract was often in- 
ferred or implied from proof of such circumstances as 
usually attend an engagement. Frequent visits, re- 
ceiving the defendant by the family as a suitor, pres- 
ents, preparations for the wedding and the like; these 
being the usual accompaniments of an engagement, 
jurors were allowed to infer from them that a contract 
had been made. This rule permitted an implication 
from what was proved of a contract not proved. * * 
When the parties themselves are upon the stand and 
state all that was said and done, there is no room for 
inference that something else was said or done, but the 
question is whether the facts proved are sufficient to 
constitute a contract. In determining this question, 
however, while we may not imply the contract strictly 
speaking, we may infer the meaning and intention of 
the parties.”” 53 N. Y. 267. 

There must be a serious promise intended as such by 
the person making it, and accepted by the person to 
whom it is made. 53 N. Y. 267. The promise must, by 
the very nature of the contract, be mutual. 53 N. Y. 
267. It must be founded upon a consideration; the 
mutual promise which we have seen is necessary in 
making the contract is sufficient; other consideration 
may accompany the mutual promise, but it must be 
meritorious and must not be immoral or tainted with 
immorality. 16 Abb. (N. 8.) 26. A promise of mar- 
riage in consideration of illicit intercourse is void 
even where there is a mutual promise. ‘‘ Wherea 
portion of the consideration is valid and the other 
malum in se, the failure is entire and the maxim ex 
turpi contractu non oritur actio applies.’’ 16 Abb. (N. 
8.) 26. But if the mutual promise precede the immoral 
features of the transaction and be separate from them, 
the contract will be valid. 16 Abb. (N. 8.) 26. 

The contract need not be in writing, it being ex- 
pressly excepted from the statute of frauds (2 R. 8. 
135, § 2), and no particular form of words or set ex- 
pression is necessary in making it. 53 N. Y. 267. It 
may be proved by direct or circumstantial evidence 
(16 Barb. 360), or inferred from the conduct of the par- 
ties. 1S. C. (T. & C.) 377; affirmed, 56 N. Y. 676. Acts 
and language of the parties understood and intended 
by them as an engagement to marry; the use of lan- 
guage showing that the minds of the parties meet; an 
intention to marry so expressed as to be understood 
by both parties as to be a promise and so accepted; 
such acts and language by one party as lead the other 
to believe that there isan engagement, and to act upon 
that belief, and known to be so regarded, and con- 
tinued after such knowledge, have been held sufficient 
in making a contract to marry. 53 N. Y. 267. ‘* There 
are a thousand nameless things indicating the exist- 
ence and the degree of the tender passion which lan- 
guage cannot specify.”” 4 Cow. 355. And an offer of 
marriage made by one party need not be accepted by 
words; such acceptance may be inferred from the fact 
of no objection being made at the time and of the 
visits of the promisor as a suitor continuing to be re- 
ceived. 8 Barb. 323. Or preparations being made by the 
promisee for the wedding. 23 Barb. 639. Mere court- 
ship, however, is not sufficient. 53 N. Y. 267. 

The promise must be unconditional. 6 Hill, 444. 
Where the defendant promised to marry the plain- 
tiff if he ever married the court said: ‘“‘At the most, the 
promise was not to marry any one else, or to marry 
the plaintiff if he married any one. * * * Now, 
upon such a state of facts the jury was not at liberty 
to find an unconditional promise. * * * It was in 
effect a promise in restraint of marriage.’’ 6 Hill, 444. 

The parties to the contract must in general be capa- 
ble in law of marrying each other to make the breach 
of the promise the basis of action. 34N. Y. 643. The 
contract may be entered into by an adult with an in- 





fant, and it will be binding upon the former, but not 
upon the latter. 7 Cow. 22; 5 id. 475. But if the 
infant be under the marriageable age — i. e., fourteen 
years if a male, and twelve years if a female—the con- 
tract is void (34 N. Y. 643); and this would be so it 
seems to us even if the female were over twelve and 
under fourteen, and the consent of her father, mother, 
guardian, or other person having the legal charge of 
her person, had not been given as required by the 
statute to render a marriage with her valid (Laws 
1841, ch. 257), for otherwise a defendant might be 
muleted in damages in acivil suit for not doing that 
for the doing of which he would be punishable asa 
criminal. R.S. P. IV, ch. 1, tit. 2, art. 2,826. Buta 
promise by one already having a husband or wife of a 
former marriage living, which fact is known to the 
other party, is void, even where the promisor had been 
divorced from the former wife or husband at the suit 
of the latter and prohibited from marrying again, and 
the divorce and its cause be known to the promisee, 
and no action will lie for the breach of such a prom- 
ise (34 N. Y. 643); and this is the rule of law in this 
State, though the marriage under the promise is to be 
performed in another State, if the parties are domi- 
ciled here. 34 .N. Y. 643. An action, however, will lie 
against a promisor having a husband or wife living if 
the promisee be ignorant of that fact. ‘‘ What he (the 
defendant) agreed to do was not an act illegal in itself. 
If it had been, no action could have been maintained 
upon the promise. But he promised to do an act 
which it was unlawful for him to consummate with the 
plaintiff, only because he was legally disqualified from 
doing it; and this was unknown to the plaintiff.” 29 
Barb. 22. 

As the contract may be proved by direct or by cir- 
cumstantial evidence, so its breach may be proved in 
like manner. 16 Barb. 360. ‘To constitute a breach 
there must be a refusal to marry. Where the defend- 
ant, after the promise, went west and on his return 
broke off all intimacy with the plaintiff, and on an ex- 
planation being demanded by the plaintiff's friends, in 
the presence of both parties, had given none, the court 
held there was sufficient evidence of a refusal. 7 Cow. 
22. After a refusal no tender of marriage by the other 
is necessary (7 Cow. 22; 1 Johns. Cas. 116); and an 
offer by the defendant, after the breach, to renew his 
attentions to the plaintiff, and her refusal to accept 
them, afforded him no defeuse. ‘The defendant’s 
offer is not to consummate the original contract but to 
make a new one. This she had aright to decline.” 6 
Cow. 254. An action for the breach will lie at once upon 
a positive refusal to perform the contract, although the 
time specified for the performance has not arrived. 42 
N.Y. 246. 

Asa defense to the suit the defendant may prove 
that the plaintiff was of bad character at the time of 
the promise, which fact was unknown to him (30 N. Y. 
285; 7 Wend. 142); and criminal intercourse by the 
plaintiff, with any other person but the defendant, 
after the promise, will discharge him (id.); but im- 
proper conduct, not criminal, would be no defense, 
but ought to be considered in mitigation of damages. 
7 Wend. 112. Evidence of improper and lewd conduct 
after the making of the promise has been held not 
admissible in bar under a general denial. 30 N. Y. 285. 

A cause of action for breach of promise of marriage 
does not survive to the administrator nor against the 
personal representative and it is not assignable. 8 
How. Pr. 523; 11 Hun, 299. 

There can be no settled rule whereby the damages 
are to be regulated. ‘They rest in the sound discre- 
tion of the jury, under the circumstances of each par- 
ticular case.” 6 Cow. 254; 23 Barb. 639. ‘* Although 
the action is founded on contract so far as form is con- 
cerned, yet it is substantially an action of tort. It is 
purely a personal wrong, as much so as an action for 
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assault and battery or slander. The damages are not 
assessed as damages growing out of a loss of property, 
but rather as a compensation for a personal wrong. 
They are frequently vindictive as well as compensa- 
tory. In fine, in every particular except in the mere 
form of pleading, it follows the analogy of an action of 
tort.” 8 How. Pr. 523. But there are certain princi- 
ples whereby the jury should be guided in assessing 
the damages, and if it appear that the jury have disre- 
garded them to any material extent, their verdict will 
be set aside. The damages should be such as the jury 
regard as compensatory in view of all the circum- 
stances. 18. C. (T. & C.) 377; affirmed 56 N. Y. 676. 
The general principle is that the measure of damages 
is the direct natural and necessary consequence of the 
breach (13 Barb. 183), injury to the feelings and affec- 
tions, wounded pride and the loss of marriage (8 id. 
323), and if special damages are sought to be recovered 
they must be averred and proved. 13 id. 183. The 
circumstances and means of the defendant may be 
considered in assessing the damages, but evidence in 
this respect must be confined to general reputation and 
must not attempt to particularize the defendant’s 
property. 30N. Y. 285. Evidence that the health of 
the plaintiff was impaired in consequence of the 
breach was held inadmissible, as not a direct and 
natural consequence of the breach, the complaint con- 
taining no special allegation of damages. 13 Barb. 183. 
For the purpose of enhancing the damages, a witness 
may be asked to give his opinion as to whether the 
parties were attached to each other (4 Cow. 355), but 
the witness must be qualified to give the opinion by 
having been in a situation to observe the plaintiff's 
general deportment toward the defendant. 3S. C. 
(T. & C.) 424. 

In aggravation of damages, seduction by the defend- 
ant of the plaintiff may be proved (8 Barb. 323), but 
must be specially pleaded; and the seduction must 
have been made by means of the promise and must not 
have preceded it (30 N. Y. 285), for in the latter case 
the seduction would lessen the plaintiff's claim to 
damages and render it a mere nominal amount. 8 
Barb. 323. Andif the defendant attempts to justify 
the breach of promise by pleading that the plaintiff 
had been guilty of misconduct with other men, and 
fail entirely in proving it, it aggravates the injury and 
aggravates the claim to damages. 6 Cow. 254; 30 N. Y. 
285. Ingraham, J., said it was an anomaly in an action 
for breach of contract to hold that setting up matters 
to excuse such breach, an an answer, the proof of 
which fails, is an aggravation of damages, and he 
thought that the rule should be extended no further 
than the case of Southard v. Rexford, 6 Cow. 254, car- 
ried it, and where it is not made part of the record and 
set up by way of justification the rule should not 
apply, but his views in this latter respect were not con- 
curred in by a majority of the court, and they held 
that the damages would be increased by an attempt on 
the part of the defendant at the trial to prove the 
criminal misconduct of the plaintiff, and his failure to 
do so, although such misconduct be not pleaded in 
justification. 30 N. Y. 285. 

In mitigation of damages, evidence of improper and 
lewd conduct on the part of the plaintiff, after the 
making of the promise, is admissible, even under a 
general denial. 30 N. Y. 285. Mitigating circum- 
stances may be proved without being pleaded. 38. C. 
(T. & C.) 424. Conduct of the plaintiff before the 
promise, improperly indelicate, though not criminal, 
unknown to the defendant, or such conduct after the 
promise, should be considered by the jury in mitiga- 
tion. 7 Wend. 142; 7 Cow. 22. Evidence of the gene- 
ral character of the plaintiff may also be given (1 Johns. 
Cas. 116), but this should be confined to the general 
character at the time of the trial and the inquiry 
should be limited to such time as will enable the jury 





to determine that question. 38S. C. (T. & C.) 424. In- 
quiry as to what it has been at some former period, 
“‘can only be important when it tends, in some rea- 
sonable degree at least, to aid the jury in determining 
present character,’’ and under this ruling evidence of 
an act of adultery many years before the trial was 
held allowable. ‘‘An act showing a want of chastity 
cannot be obliterated or recalled by the lapse of time.” 
38. C.(T. & C.) 424. Testimony was held admissible 
in McKee v. Nelson, 4 Cow. 355, that the father and 
mother of the defendant strenuously remonstrated 
with the defendant against the marriage, but not as to 
the reasons of the remonstrance, #. e., as to any par- 
ticular facts stated on which the reason was grounded 
which might affect the moral character of the plaintiff 
unless the witness had a personal knowledge of the 
truth of those facts. And we have seen that the 
seduction by the defendant of the plaintiff, before 
the promise to marry, would lessen the plaintiff's claim 
to damages and render it a mere nominal amount. 
8 Barb. 323. And in general, any fact which would 
materially diminish the happiness to be expected from 
the marriage, may be given in evidence to reduce the 
damages. 358. C. (T. & C.) 424. 
W. A. HAGGERTY. 


CIVIL RIGHTS UNDER FOURTEENTH 
AMENDMENT— REMOVAL OF CAUSE 
FOR EXCLUSION OF NEGROES 
FROM JURY — MANDAMUS. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM 1879. 


Ex PARTE COMMONWEALTH OF VIRGINIA. 


Defendant, a colored man, indicted for murder in Virginia, 
was brought to trial in a State court where the venire 
was composed entirely of white men. He moved before 
trial that the venire be so modified that one-third or 
some portion of the jury should be composed of his 
ownrace. The motion was overruled on the ground 
that the venire had been regularly drawn according to 
law. Thereupon defendant filed a petition for a re- 
moyal of the case to a Federal court on the ground 
of the denial of his motion. The Constitution and 
laws of Virginia do not exclude colored citizens 
from service on juries. Held, that the petition for re- 
moval did not present acase under-U. 8S. Rev. Stats., 
§ 641. 

The denial of defendant’s motion was not a denial of a 
right secured to him by any law providing for the equal 
civil rights of citizens of the United States, or by any 
statute, or by the 14th amendment. A mixed jury in a 
jury in a particular case is not essential to the equal 
protection of the laws. It isa right to which any col- 
ored man is entitled, that in the selection of jurors to 
pass uponhis life, liberty, or property, there shall be no 
exclusion of his race, and no discrimination against 
them, because of his color. But that is a different 
thing from a right to have the jury composed in part of 
colored men. A mandamus does not lie to control ju- 
dicial discretion, except when that discretion has been 
abused. But it may be used as aremedy where the case 
is outside of that discretion and outside the jurisdiction 
of the court or officer to which or to whom the writ is 
directed. One of its peculiar and more common uses is 
to restrain inferior courts and keep them within their 
lawful bounds. 


ETITION for a manaamus by the Commonwealth 
of Virginia. The facts appear in the opinion. 


Strone, J. The questions presented in this case 
arise out of the following facts: 

Burwell Reynolds and Lee Reynolds, two colored 
men, were jointly indicted for murder in the County 
Court of Patrick county, Virginia, at its January term, 
1878. The case having been removed into the Circuit 
Court of the State, and having been brought on for 
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trial, the defendants moved the court that the venire, 
which was composed entirely of the white race, be 
modified so as to allow one-third thereof to be com- 
posed of colored men. This motion was overruled on 
the ground that the court ‘‘had no authority to 
change the venire, it appearing (as the record stated) 
to the satisfaction of the court, that the venire had 
been regularly drawn from the jury-box according to 
law.” Thereupon the defendants, before the trial, 
filed their petition, duly verified, praying for a removal 
of the case into the Circuit Court of the United States 
for the Western District of Virginia. This petition 
represented that the petitioners were negroes, aged 
respectively 17 and 19 years, and that the man whom 
they were charged with having murdered was a 
white man. It further alleged that the right secured 
to the petitioners by the law providing for the equal 
civil rights of all the citizens of the United States was 
denied to them in the judicial tribunals of the county 
of Patrick, of which county they are natives and citi- 
zens; that by the laws of Virginia all male citizens, 
twenty-one years of age, and not over sixty, who are 
entitled to vote and hold office under the Constitution 
and laws of the State, are made liable to serve as jur- 
ors; that this law allows the right, as well as requires 
the duty, of the race to which the petitioners belong 
to serve as jurors; yet that the grand jury who found 
the indictment against them, as well as the jurors 
summoned to try them, were composed entirely of the 
white race. The petitioners further represented tht 
they had applied to the judge of the court, to the 
prosecuting attorney, and to his assistant counsel, that 
a portion of the jury by which they were to be tried 
should be composed in part of competent jurors of 
their own race and color, but that this right had been 
refused them. The petition further alleged that a 
strong prejudice existed in the community of the 
county against them, independent of the merits of the 
case, and based solely upon the fact that they are ne- 
groes, and that the man they were accused of having 
murdered was a white man. From that fact alone 
they were satisfied they could not obtain an impartial 
trial before a jury exclusively composed of the white 
race. The petitioners further represented that their 
race had never been allowed the right to serve as jur- 
ors, either in civil or criminal cases, in the county of 
Patrick, in any case civil or criminal in which their 
race had been in any way interested. They there- 
fore prayed that the prosecution might be removed 
into the Circuit Court of the United States. The State 
court denied this prayer, and proceeded with the trial, 
when each of the defendants was convicted. The ver- 
dicts and judgments were, however, set aside, and a 
motion for a removal of the case was renewed on the 
same petition, and again denied. The defendants were 
then tried again separately. One was convicted and 
sentenced, and a bill of exceptions was duly signed 
and made part of the record. In the other case the 
jury disagreed. 

In this stage of the proceedings a copy of the record 
was obtained, the cases were, upon petition, ordered 
to be docketed in the Circuit Court of the United 
States, November 18, 1878, which was at its next suc- 
ceeding term after the first application for removal, 
and a writ of habeas corpus cum causa was issued, by 
virtue of which the defendants were taken from the 
jail of Patrick county into the custody of the United 
States marshal, and they are now held in jail subject 
to the control of that court. 

No motion has been made in the Circuit Court to re- 
mand the prosecutions to the State Court, but the 
Commonwealth of Virginia has applied to this court 
fora rule to show cause why a mandamus should not 
issue commanding the judge of the District Court of 
the Western District of Virginia, the Hon. Alexander 
Rives, to cause to be re-delivered by the marshal of 





said district tothe jailor of Patrick county the bodies 
of the said Lee and Burwell Reynolds, to be dealt with 
according to the laws of the said Commonwealth. The 
rule has been granted, and Judge Rives has returned 
an answer setting forth substantially the facts herein- 
before stated, and averring that the indictments were 
removed into the Circuit Court of the United States 
by virtue of section 641 of the Revised Statutes. 

If the petition filed in the State court before trial, 
and duly verified by the oath of the defendants, ex- 
hibited a sufficient ground for a removal of the pros- 
ecutions into the Circuit Court of the United States, 
they were in legal effect thus removed, and the writ of 
habeas corpus was properly issued. All proceedings in 
the State court subsequent to the removals were coram 
non judice and absolutely void. This, by virtue of the 
express declaration of section 641 of the Revised Stat- 
utes, which enacts that ‘‘ upon the filing of such peti- 
tion, all further proceedings in the State court shall 
cease and shall not be resumed except as thereinafter 
provided.” In Gordon v. Longest, 16 Pet. 97, it was 
ruled by this court that when an application to remove 
a cause (removable) is made in proper form, and no 
objection is made to the facts upon which it is founded, 
it is the duty of the State court to proceed no further 
in the cause, and every step subsequently taken in the 
exercise of jurisdiction in the case, whether in the 
same court or in the Court of Appeals, is coram non 
judice.”’ Tothe same effect is Insurance Company v. 
Dunn, 19 Wall. 214. 

It is, therefore, a material inquiry whether the peti- 
tion of the defendant set forth such facts as madea 
case for removal and consequently arrested the juris- 
diction of the State court and transferred it to the 
Federal court. Section 641 of the Revised Statutes 
provides for a removal ‘‘ when any civil suit or prose- 
cution is commenced in any State court, for any cause 
whatsvever, against any person who is denied or can- 
not enforce in the judicial tribunals of the State, or in 
the part of the State where such suit or prosecution is 
pending, any right secured to him by any law provid- 
ing for the equal civil rights of citizens of the United 
States,’’ etc. It declares that such a case may be re- 
moved before trial or final hearing. 

Was the case of Lee and Burwell Reynolds sucha 
one? Before examining their petition for removal, it 
is necessary to understand clearly the scope and mean- 
ing of this act of Congress. It rests upon the four- 
teenth amendment of the Constitution and the legisla- 
tion to enforce its provisions. That amendment 
declares that no State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States, nor shall any State 
deprive any person of life, liberty or property, without 
due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws. It was 
in pursuance of these constitutional provisions that 
the civil rights statutes were enacted. Sections 1977, 
1978, Rev. Stats. They enact that all persons within 
the jurisdiction of the United States shall have the 
same right in every State and Territory to make and 
enforce contracts, to sue, be parties, give evidence, 
and to the full and equal benefit of all laws and pro- 
ceedings for the security of persons and property as is 
enjoyed by white citizens, and shall be subject to like 
punishment, pains, penalties, taxes, licenses, and 
exactions of every kind, and to no other. Section 1978 
enacts that all citizens of the United States shall have 
the same right in every State and Territory as is en- 
joyed by white citizens thereof to inherit, purchase, 
lease, sell, hold, and convey real and personal property. 
The plain object of these statutes, as of the Constitu- 
tion which authorized them, was to place the colored 
race, in respect of civil rights, upon a level with whites. 
They made the rights and responsibilities, civil and 
criminal, of the two races exactly the same. 
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The provisions of the fourteenth amendment of the 
Constitution we have quoted all have reference to 
State action exclusively, and not to any action of pri- 
vate individuals. It is the State which is prohibited 
from denying to any person within its jurisdiction the 
equal protection of the laws, and consequently the 
statutes partially enumerating what civil rights col- 
ored men shall enjoy equally with white persons, 
founded as they are upon the amendment, are in- 
tended fcr protection against State infringement of 
those rights. Section 641 was also intended for their 
protection against State action, aud against that 
alone. 

It is, doubtless, true that a State may act through 
different agencies; either by its legislative, its execu- 
tive, or its judicial authorities, and the prohibitions of 
the amendment extend to all action of the State deny- 
ing equal protection of the laws, whether it be action 
by one of these agencies or by another. Congress, by 
virtue of the 5th section of the 14th amendment, may 
enforce the prohibitions whenever they are disre- 
garded by either the legislative, the executive, or the 
judicial department of the State. The mode of en- 
forcement is left to its discretion. It may secure the 
right, that is, enforce its recognition by removing the 
case from a State court in which it is denied intoa 
Federal court where it will be acknowledged. Of this 
there can be no reasonable doubt. Removal of cases 
from State courts into courts of the United States has 
been an acknowledged mode of protecting rights ever 
since the foundation of the government. Its consti- 
tutionality has uever been seriously doubted. But it 
is still a question whether the remedy of removal of 
cases from State courts into the courts of the United 
States, given by section 641, applies to all cases in 
which equal protection of the laws may be denied to a 
defendant. And clearly it does not. The crnstitu- 
tional amendment is broader than the provisions of 
that section. The statute authorizes a removal of the 
case only before trial, not after a trial has commenced. 
It does not, therefore, embrace many cases in which a 
colored man’s right may be denied. It does not em- 
brace a case in which a right may be denied by judicial 
action during the trial, or by discrimination against 
him in the sentence, or in the mode of executing the 
sentence. But the violation of the constitutional pro- 
visions, when made by the judicial tribunals of a State, 
may be, aud geuerally will be, after the trial has com- 
menced. It is then, during or after the trial, that 
denials of a defendant’s right by judicial tribunals 
occur. Not often until then. Nor can the defendant 
know until then that the equaP protection of the laws 
will not be extended to him. Certainly until then he 
cannot affirm that it is denied, or that he cannot en- 
force it, in the judicial tribunals. 

It is obvious, therefore, that to such a case, that is, a 
judicial infraction of the constitutional inhibitions, 
after trial or final hearing has commenced, section 641 
has no applicability. It was not intended to reach 
such cases. It left them to the revisory power of the 
higher courts of the State, and ultimately to the re- 
view of this court. We do not say that Congress 
could not have authorized the removal of such a case 
into the Federal courte at any stage of its proceeding, 
whenever a ruling should be made in it denying the 
equal protection of the laws to the defendant. Upon 
that subject it is unnecessary to affirm any thing. It 
is sufficient to say now that section 641 does not. 

It is evident, therefore, that the denial, or inability 
to enforce in the judicial tribunals of a State rights 
secured to a defendant by any law providing for the 
equal civil rights of all persons citizens of the United 
States, of which section 641 speaks, is primarily, if not 
exclusively, a denial of such rights, or an inability to 
enforce them, resulting from the Constitution or laws 
of the State, rather than a denial first made manifest 





at the trial of the case. In other words, the statute 
has reference to a legislative denial or an inability 
resulting from it. Many such cases of denial might 
have been apprehended and some existed. Colored 
men might have been, as they had been, denied a 
trial by jury. They might have been excluded by law 
from any jury summoned to try persons of their race, 
or the law might have denied to them the testimony of 
colored men in their favor, or process for summoning 
witnesses. Numerous other illustrations might be 
given. In all such cases a defendant can affirm, on 
oath, before trial, that he is denied the equal protec- 
tion of the laws or equality of civil rights. But in the 
absence of constitutional or legislative impediments 
he cunnot swear before his case comes to trial that his 
enjoyment of all his civil rights is denied to him. 
When he has only an apprehension that such rights 
will be withheld from him when his case shall come to 
trial, he cannot affirm that they are actually denied or 
that he cannot enforce them. Yet such an affirmation 
is essential to his right to remove his case. By the ex- 
press requirement of the statute his petition must set 
forth the facts upon which he bases his claim to have 
his case removed, and not merely his belief that he 
cannot enforce his rights at a subsequent stage of the 
proceedings. The statute was not, therefore, intended 
asa corrective of errors or wrongs committed by judi- 
cial tribunals in the administration of the law at the 
trial. 

The petition of the two colored men for the removal 
of their case into the Federal court does not appear to 
have made eny case for removal, if we are correct in 
our reading of the act of Congress. It did not assert, 
nor is it claimed now, that the Constitution or laws of 
Virginia denied to them any civil right, or stood in the 
way of their enforcing the equal protection of the laws. 
The law made no discrimination against them because 
of their color, nor any discrimination at all. The com- 
plaint is that there were no colored men in the jury 
that indicted them, nor in the petit jury summoned to 
try them. The petition expressly admitted that by 
the laws of the State all male citizens twenty-one 
years of age and not over sixty, who are entitled to 
vote and hold office under the Constitution and laws 
thereof, are made liable to serve as jurors. And it 
affirms (what is undoubtedly true) that this law allows 
the right, as well as requires the duty, of the race to 
which the petitioners belong to serve as jurors. It does 
not exclude colored citizens. 

Now, conceding as we do, and as we endeavored to 
maintain in the case of Taylor Strauder v. West Vir- 
ginia (just decided), that discrimination by law against 
the colored race, because of their color, in the selection 
of jurors, is a denial of the equal protection of the 
laws to a negro when he is put upon trial for an alleged 
criminal offense against a State, the laws of Virginia 
make no such discrimination. If, as was alleged in the 
argument, though it does not appear in the petition or 
record, the officer to whom was intrusted the selection 
of the persons from whom the juries for the indict- 
ment and trial of the petitioners were drawn, disre- 
garding the statute of the State, confined his solection 
to white persons, and refused to select any persons of 
the colored race, solely because of their color, his ac- 
tion was a gross violation of the spirit of the State’s 
laws, as well as the act of Congress of March Ist, 1875, 
which prohibits and punishes such discrimination. He 
made himself liable to punishment at the instance of 
the State and under the laws of the United States. In 
one sense, indeed, his act was the act of the State and 
was prohibited by the constitutional amendment. 
But inasmuch as it was a criminal misuse of the State 
law it cannot be said to have been such a “ denial; or 
disability to euforce in the judicial tribunals of the 
State’ the rights of colored men, as is contemplated by 
the removal act. Sec. 641 It is to be observed that 
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act gives the right of removal only to a person “ who 
is denied, or cannot enforce, in the judicial tribunals of 
the State, his equal civil rights.”” And this is to appear 
before trial. When a statute of the State denies his 
right, or interposes a bar to his enforcing it,in the 
judicial tribunals, the presumption is fair that they 
will be controlled by it in their decisions, and in such 
a case a defendant may affirm on oath what is neces- 
sary foraremoval. Such a case is clearly within the 
provisions of section 641. But when a subordinate 
officer of the State, in violation of State law, under- 
takes to deprive an accused party of a right which 
the statute law accords to him, as in the case at bar, it 
can hardly be said that he is denied, or cannot enforce, 
“in the judicial tribunals of the State,’’ the rights 
which belong to him. In such a caso it ought to be 
presumed the court will redress the wrong. If the ac- 
cused is deprived of the right, the final and practical 
denial will be in the judicial tribunal which tries the 
case—after the trial has commenced. If, as in this 
case, the subordinate officer, whose duty it is to select 
jurors, fails to discharge that duty in the true spirit of 
the law; if he excludes all colored men solely because 
they are colored, or if the sheriff to whom a venire is 
given, composed of both white and colored citizens, 
neglects to summon the colored jurors only because 
they are colored, or if a clerk whose duty it is 
to take the twelve names from the box, rejects 
all the colored jurors for the same reason, it can 
with no propriety be said the defendant's right 
is denied by the State and cannot be enforced in 
the judicial tribunals. The court will correct the 
wrong, will quash the indictment or panel, or, 
if not, the error will be corrected in a Superior Court. 
We cannot think such cases are within the provisions 
of section 641. Denials of equal rights in the action of 
the judicial tribunals of the State are left to the revis- 
ory powers of this court. 

The assertions in the petition for removal, that the 
grand jury by which the petitioners were indicted, as 
well as the jury summoned to try them, were com- 
posed wholly of the white race, and that their race 
had never been allowed to serve as jurors in the county 
of Patrick in any case in which a colored man was in- 
terested, fall short of showing that any civil right was 
denied, or that there had been any discrimination 
against the defendants because of their color or race. 
The facts may have been as stated, and yet the jury 
which indicted them, and the panel summoned to try 
them, may have been impartially selected. 

Nor did the refusal or the court and of the counsel 
for the prosecution to allow a modification of the veu- 
ire, by which one-third of the jury, or a portion of it, 
should be composed of persons of the petitioners’ own 
race, amount to any denial of a right secured to them 
by any law providing for the equal civil rights of citi- 
zens of the United States. The privilege for which 
they moved, and which they also asked from the prose- 
cution, was not a right given or secured to them, or 
to any person, by the law of the State, or by any act of 
Congress, or by the fourteenth amendment of the 
Constitution. It is a right to which every colored 
man is entitled, that in the selection of jurors to pass 
upon his life, liberty, or property, there shall be no ex- 
clusion of his race, and no discrimination against 
them because of their color. But this is a different 
thing from the right which it is asserted was denied to 
the petitioners by the State court, viz., a right to have 
the jury composed in part of colored men. A mixed 
jury in a particular case is not essential to the equal 
protection of the laws, and the right to it is not given 
by any law of Virginia, or by any Federal statute. It 
is not, therefore, guaranteed by the 14th amendment, 
or within the purview of section 641. 

It follows that the petition for a removal stated no 
facts that brought the case within the provisions of this 





section, and consequently, no jurisdiction of the case 
was acquired by the Circuit Court of the United States, 
In the absence of such jurisdiction the writ of habeas 
corpus, by which the petitioners were taken from the 
custody of the State authorities, should not have been 
issued. The Circuit Court has now no authority to 
hold them and they should be remanded. 

Upon the question whether a writ of mandamus isa 
proper proceeding to enforce the return of the men 
indicted to the custody of the State authorities, little 
need be said, in view of former decisions of this court, 
Section 688 of the Revised Statutes enacts that the 
Supreme Court shall have power to issue * * writs 
of mandamus in cases warranted by the principles and 
usages of law, to any courts appointed under the au- 
thority of the United States, or to persons holding 
office under the authority of the United States, 
where a State or an ambassador, or other public 
minister, or a consul, or vice consul, is a party. 
In what cases such a writ is warranted by the 
principles and usages of law it is not always easy 
to determine. Its use has been very much ex- 
tended inmodern times, and nowit may be said to 
be an established remedy to oblige inferior courts and 
magistrates to do that justice which they are in duty, 
and by virtue of their office, bound to do. It does not 
lie to control judicial discretion, except when that 
discretion has been abused; but it is a remedy when 
the case is outside of the exercise of this discretion, 
and outside the jurisdiction of the court or officer to 
which or to whom the writ is addressed. One of its 
peculiar and more common uses is to restrain inferior 
courts and to keep them within their lawful bounds. 
Bacon’s Abridgment, Mandamus, Letter D; Tapping 
on Mandamus, 105; Blackstone’s Commentaries, vol. 
8, 110. This subject was discussed at length in Ex 
parte Bradley, 7 Wall. 364, and what was there said 
renders unnecessary any discussion of it now. To that 
discussion we refer. In our judgment it vindicates 
the use of a writ of mandamus in such a case as the 
present. 

The writ will, therefore, be awarded. 

——_>____—_ 

CRIMINAL LIABILITY OF STATE JUDGE 
FOR EXCLUDING NEGROES FROM 
JURIES— HABEAS CORPUS. 
SUPREME COURT OF THE UNITED STATES,—OCTOBER 
TERM, 1879. 


Ex PARTE COMMONWEALTH OF VIRGINIA AND COLES. 


C. being a judge of a County Court in Virginia, charged by 
the law of that State with the selection of jurors to 
serve in the Circuit and County Courts of his county, in 
the year 1878, was indicted in the Federal court for the 
Western District of Virginia, charged with excluding 
and failing to select as grand jurors and petit jurors 
certain citizens of his county, of African race and black 
color, said citizens possessing all other qualifications 
prescribed by law, and being by him, the said C., ex- 
cluded from the jury lists made out by him as such offi- 
cer, on account of their race, color, and previous con- 
dition of servitude, and for no other reason, against the 
peace, etc., of the United States, and against the form 
of the statute in such case made and provided. Being 
in custody, under that indictment, he presented to this 
court his petition for writ of habeas corpus and a writ of 
certiorari to bring up the record of the inferior court, 
that he might be discharged, averring that the finding 
of the indictment, and his arrest and imprisonment 
thereunder, were unwarranted by the Constitution of 
the United States,in violation of his rights and the 
rights of Virginia, whose judicial officer he is, and that 
the inferior court had no jurisdiction to proceed against 
him. A similar petition was presented by the State of 
Virginia. Held: 

1. That while a writ of habeas corpus cannot generally be 
made to subserve the purposes of a writ of error, yet 
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when a prisoner is held without any lawful authority, 
and by an order beyond the jurisdiction of an inferior 
Federal court to take, this court will, in favor of liberty, 
grant the writ, not to review the whole case, but to ex- 
amine the authority of the court below to act at all. 

2. The section of the act of March 1, 1875 (18 Stat. 336), which 
enacts that “no citizen, possessing all other qualifica- 
tions which are or may be prescribed by law, shall be 
disqualified from service as grand or petit jurors ia any 
court of the United States, or of any State, on account 
of race, color, or previous condition of servitude; and 
any officer, or other person, charged with any duty in 
the selection or summoning of jurors, who shall ex- 
clude or fail to summon any citizen for the cause afore- 
said, shall, on conviction thereof, be deemed guilty of 
a misdemeanor, and be fined not more than $5,000,” ex- 
amined, and held to be authorized by the 13th and l4th 
amendments of the Constitution, for the enforcement 
of which Congress is given power to pass appropriate 
legislation. 

8. The inhibition contained in the 14th amendment means 
that no agency of the State, nor of the officers or agents 
by whom its powers are exerted, shall deny to any per- 
sou within its jurisdiction the equal protection of the 
laws. Whoever by virtue of public position under a 
State government deprives another of property, life or 
liberty, without due process of law, or denies or takes 
away the equal protection of the laws, violates the con- 
stitutional inhibition, and as he acts in the name and 
for the State, is clothed with the State’s power, his act 
is that of the State. Otherwise the constitutional inhi- 
bition has no meaning, and the State has clothed one of 
its agents with power to annul or evade it. 

. The constitutional amendment was ordained for a pur- 
pose. It was to secure equal rights to all persons; and 
to insure to all persons the enjoyment of such rights, 
power was given to Congress to enforce its provisions 
by appropriate Jegislation. Such legislation must act 
upon persons, not upon the abstract thing denominated 
a State, but upon the persons who are the agents of the 
State in the denial of the rights which were intended to 
be secured. Such is the act of March 1, 1875, and it is 
fully authorized by the Constitution. 

5. The act of the defendant in selecting jurors was a minis- 
terial, not a judicial act, and being charged with the 
performance of that duty, although he derived his au- 
thority from the State, he was bound, in the discharge 
of his duties, to obey the Federal Constitution and the 
laws passed in pursuance thereof. 


ETITIONS by the Commonwealth of Virginia and 

J. D. Coles, a judge of a County Court of Vir- 

ginia, for a writ of habeas corpus. The facts appear in 
the opinion. 


Strona, J. The petitioner, y. D. Coles, was arrested 
and he is now held in custody under an indictment 
found against him in the District Court of the United 
States for the Western Distriét of Virginia. The in- 
dictment charged that the said Coles, being a judge of 
the county court of Pittsylvania county of that State, 
and an officer charged by law with the selection of 
jurors to serve in the Circuit and county courts of said 
county, in the year 1878, did then and there exclude 
and fail to select as grand and petit jurors certain citi- 
zens of said county of Pittsylvania, of African race 
and black color, said citizens possessing all other quali- 
fications prescribed by law, and being by him, the said 
J. D. Coles, excluded from the jury lists made out by 
him as such judge, on account of their race, color, and 
previous condition of servitude, and for no other rea- 
son, against the peace and dignity of the United States, 
and against the form of the statute of the United 
States, in such case made and provided. 

Being thus in custody he has presented to us his 
petition for a writ of habeas corpus, and a writ of cer- 
tiorari to bring up the record of the District Court, in 
order that he may be discharged, and he avers that the 
District Court had and has no jurisdiction of the mat- 
ters charged against him in said indictment; that they 
constitute no offense punishable in said District Court ; 
and that the finding of said indictment, and his con- 





sequent arrest and imprisonment, are unwarranted by 
the Constitution of the United States or by any law 
made in pursuance thereof, and are in violation of his 
rights and of the rights of the State of Virginia, whose 
judicial officer he is. : 

A similar petition has been presented by the State 
of Virginia, praying for a habeas corpus and for the 
discharge of the said Coles. Accompanying both these 
petitions are exhibited copies of the indictment, the 
bench warrant, and the return of the marshal, showing 
the arrest of the said Coles, and his detention in cus- 
tody. 

Both these petitions have been considered as one 
case, and the first question they ‘present is whether 
this court has jurisdiction to award the writ asked for 
by the petitioners. The question is not freefrom diffi- 
culty, in view of the Constitution and the several acts 
of Congress relating to writs of habeas corpus, and in 
view of our decisions heretofore made. If granting 
the writ would be an exercise of original jurisdiction, 
it would seem that it could not be granted, unless the 
fact that one of the petitioners for the writ is the State 
of Virginia, makes the case to differ. This is estab- 
lished by the rulings in Marbury v. Madison, 1 Cranch, 
173, 4, 5, and in numerous subsequent decisions. And 
it is not readily perceived how the fact that a State 
applies for the writ to be directed to one of her own 
citizens can make a case for our original jurisdiction. 

But the appellate power of this court is broader than 
its original, and generally, that is, in most cases, it may 
be said that the issue of a writ of habeas corpus by us, 
when it is directed to one of our inferior courts, is an 
exercise of our appellate jurisdiction. Without going 
at large into a discussion of its extent, it is sufficient 
for the present to notice the fact that the exercise of 
the appellate power is not limited by the Constitution 
to any particular form or mode. It is not alone by 
appeal or by writ of error that it may be invoked. In 
Metzgar’s case, 5 How. 176, it was indeed ruled that an 
order of commitment made by a district judge, at 
chambers, cannot be revised here by habeas corpus. 
But such an order was reviewable in no form, and be- 
sides, the authority of that case has been much shaken. 
Kaine’s case, 14 How. 103; Ex parte Yerger, 8 Wall. 99. 
In the latter of these cases it was said by Chief Justice 
Chase, in delivering the opinion of the court, ‘‘ we re- 
gard as established, upon principle and authority, that 
the appellate jurisdiction by habeas corpus extends to 
all cases of commitment by the judicial authority of 
the United States, not within any exception made by 
Congress.”’ 

In the present case the petitioner, Coles, is in custody 
under a bench warrant directed by the District Court, 
and the averment is that the court had no jurisdistion 
of the indictment on which the warrant is founded. 

The District Court is an inferior court, aud in such 
a case as that exhibited by the indictment, its judg- 
ments are reviewable here. The indictment has been 
found for a violation of section 4 of the act of Con- 
gress of March 1, 1875, entitled ‘“‘ An act to protect all 
citizeus in their civil and legal rights.’”’ 18 Stat. 336. 
The 3d section gives to the District Courts, as well as 
the Circuit, judicial cognizance of all offenses against 
the provisions of the act, and the 5th section enacts 
that all cases arising under the provisions of the act 
shall be reviewable by the Supreme Court of the United 
States, without regard to the sum in controversy, under 
the same provisions and regulations as are now pro- 
vided by law for the review of other cases in said 
court. If this section applies to criminal cases as well 
as civil, our appellate power extends directly to the 
District Court, and the act of March 3, 1879 (20 Stat. 
354), which allows writs of error to the Circuit Court 
in 'such cases, has not deprived us of appellate juris- 
diction. 

We have then an application to our appellate power 
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over the action of a District Court, in a case where it 
is alleged that court has acted outside of its jurisdic- 
tion. It is said there is nothing to appeal from, that 
no decision or judgment has been given in the inferior 
* court, and that the appeal, if any, is taken from the 
finding of a grand jury. This is a mistake. The 
bench warrant was an order of the court, and the valid- 
ity of the bench warrant is the matter in question. 
It is true there has been no final judgment or decision 
of the whole case; but an appeal may lie, and in many 
courts often does lie, from a merely interlocutory 
order. It is said no habeas corpus was sued out either 
in the District or Circuit Court, and that we are not 
called upon to review the action of a lower court upon 
sucha writ. This is true, and such a writ from the 
lower court would have been a more regular proceed- 
ing. We cannot say, however, it was indispensable, 
especially in view of the fact that a State is seeking 
release of one of her officers, and in view of former 
action of this court. In Ea parte Hamilton, 3 Dal. 17, 
this court awarded a writ of habeus corpus to review a 
commitment under a warrant of a District judge. In 
Ex parte Burford, 3 Cranch, 448, such a writ was 
awarded to review a commitment by the Circuit Court 
of the District of Columbia, not to review a decision 
of an inferior court upon a habeas corpus issued by it. 
So in Ex parte Jackson, 96 U.S. 722, in which the ques- 
tion of our power to issue the writ was raised, and the 
petition only averred that the Circuit Court had ex- 
ceeded its jurisdiction, this court considered the 
merits of the case, without regard to the fact that 
there had been no habeas corpus in the court below. 
And in Ex parte Lange, 18 Wall. 163, it was ruled, after 
an examination of authorities, that when a prisoner 
shows that he is held under a judgment of a Federal 
court, given without authority of law, this court by 
writs of habeas corpus and certiorari will look into the 
record, so far as to ascertain whether that is the fact, 
and if it is found to be so, will discharge him. Mr. 
Justice Miller said, in delivering the opinion: ‘The 
authority of the court in such a case, under the Con- 
stitution of the United States, and the 14th section of 
the Judiciary Act of 1789, to issue this writ and to ex- 
amine the proceedings in the inferior court, so far as 
may be necessary to ascertain whether that court has 
exceeded its authority, is no longer an open question.”’ 

While, therefore, it is true that a writ of habeas cor- 
pus cannot generally be made to subserve the purposes 
of a writ of error, yet when a prisoner is held without 
any lawful authority, and by an order beyond the 
jurisdiction of an inferior Federal court to make, this 
court will, in favor of liberty, grant the writ, not to 
review the whole case, but to examine the authority 
of the court below to act at all. 

Our conclusion, then, is that we are empowered to 
grant the writ in such a case as is presented in these 
petitions. We come now to the merits of the case. 

The indictment and bench warrant, in virtue of 
which the petitioner Coles bas been arrested, and is 
held in custody, have their justification, if any they 
have, in the act of Congress of March 1, 1875, section 4, 
18 Stat. at Large, 336. That section enacts that ‘‘no 
citizen, possessing all other qualifications which are or 
may be prescribed by law, shall be disqualified for ser- 
vice as grand or petit juror in any court of the United 
States or of any State, on account of race, color, or 
previous condition of servitude; and any officer, or 
other person, charged with any duty in the selection 
or summoning of jurors, who shall exclude or fail to 
summon any citizen for the cause aforesaid, shall, on 
conviction thereof, be deemed guilty of a misdemeanor, 
and be fined not more than five thousand dollars.” 
The defendant has been indicted for the misdemeanor 
described in this act, and it is not denied that he is 
now properly held in custody to answer the indictment, 


if the act of Congress was warranted by the Constitu- 
tion. The whole merits of the case are involved inthe 
question whether the act was thus warranted. 

The provisions of the Constitution that relate to this 
subject are found in the thirteenth and fourteenth 
amendments. The thirteenth ordains that “ neither 
slavery, nor involuntary servitude, except as punish- 
ment for crime, whereof the party shall have been duly 
convicted, shall exist within the United States, or any 
place subject to their jurisdiction,” and it declares 
that Congress shall have power to enforce the article 
by appropriate legislation. This has been followed by 
the fourteenth amendment, which ordains that “all 
persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the 
United States, and of the State wherein they reside. 
No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person 
of life, liberty, or property without due process of law, 
nor deny to any person the equal protection of the 
laws.’’ This amendment also declares that ‘‘ the Con- 
gress shall have power to enforce by appropriate legis- 
lation the provisions of this article.” 

One great purpose of these amendments was to raise 
the colored race from that condition of inferiority and 
servitude, in which most of them had previously stood, 
into perfect equality of civil rights with all other per- 
sons within the jurisdiction of the States. They were 
intended to take away all possibility of oppression by 
law because of race or color. They were intended to 
be, what they really are, limitations of the power of 
the States and enlargements of the power of Congress. 
They are to some extent declaratory of rights, and 
though in form prohibitions, they imply immunities, 
such as may be protected by congressional legislation. 
We had occasion in the Slaughter-house cases, 16 Wall. 
27, to express our opinion of their spirit and purpose, 
and to some extent of their meaning. We have again 
been called to consider them in the cases of The Stale 
of Tennessee v. Davis, and Taylor Strauder v. West 
Virginia, just decided. In this latter case we held 
that the fourteenth amendment secures, among other 
civil rights, to colored men, when charged with crimi- 
nal offenses against a State, an impartial jury trial, by 
jurors indifferently selected or chosen without dis- 
crimination against such jurors because of their color. 
We held that immunity from any such discrimination 
is one of the equal rights of all persons, and that any 
withholding it by a State is a denial of the equal pro- 
tection of the laws, within the meaning of the amend- 
ment. We held that such an equal right to an impar- 
tial jury trial, and such an immunity from unfriendly 
discrimination, are placed by the ameudmeut under 
the protection of the general government and guaran- 
teed by it. We held, further, that this protection, and 
this guarantee, as the fifth section of the amendment 
expressly ordains, may be enforced by Congress by 
means of appropriate legislation. 

All of the amendments derive much of their force 
from this latter provision. Itis not said the judicial 
power of the general government shall extend to en- 
forcing the prohibitions and to protecting the rights 
and immunities guaranteed. It is notsaid that branch 
of the government shall be authorized to declare void 
any action of a State in violation of the prohibitions. 
It is the power of Congress which has been enlarged. 
Congress is authorized to.enforce the prohibitions by 
appropriate legislation, Some legislation is contem- 
plated to make the amendments fully effective. What- 
ever legislation is appropriate, that is, adapted to carry 
out the objects the amendments have in view; what- 
ever tends to enforce submission to the prohibitions 
they contain and to secure to all persons the enjoy- 
ment of perfect equality of civil rights and the equal 
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protection of the laws against State denial or invasion, 
if not prohibited, is brought within the domain of 
congressional power. 

Nor dves it make any difference that such legislation 
is restrictive of what the State might have done before 
the constitutional amendment was adopted. The pro- 
hibitions of the fourteenth amendment are directed 
to the States, and they are to a degree restrictions of 
State power. It is these which Congress is empowered 
to enforce and to enforce against State action, how- 
ever put forth, whether that action be executive, legis- 
lative or judicial. Such enforcement is no invasion of 
State sovereignty. No law can be, which the people 
of the States have, by the Constitution of the United 
States, empowered Congress to enact. This extent of 
the powers of the general government is overlooked, 
when it is said, as it has been in this case, that the act 
of March 1, 1875, interferes with State rights. It is 
said the selection of jurors for her courts and the ad- 
ministration of her laws belong to each State; that 
they are her rights. This is true in the general. But 
in exercising her rights, a State cannot disregard the 
limitations which the Federal Constitution has applied 
to her power. Her rights do not reach to that extent. 
Nor can she deny to the general government the right 
to exercise all its granted powers, though they may 
interfere with the full enjoyment of rights she would 
have if those powers had not been thus granted. In- 
deed, every addition of power to the general govern- 
ment involves a corresponding diminution of the gov- 
ernmental powers of the States. It is carved out of 
them. 

We have said the prohibitions of the fourteenth 
amendment are addressed to the States. They are, 
‘“*no State shall make or enforce a law which shall 
abridge the privileges or immunities of citizens of the 
United States, * * * nor deny to any person within 
its jurisdiction the equal protection of the laws.” 
They have reference to actions of the political body 
denominated a State, by whatever instruments or in 
whatever modes that action may be taken. A State 
acts by its legislative, its executive, or its judicial au- 
thorities. It can act in no other way. The constitu- 
tional provision, therefore, must mean that no agency 
of the State, or of the officers or agents by whom its 
powers are exerted, shall deny to any person within its 
jurisdiction the equal protection of the laws. Who- 
ever by virtue of public position undera State gov- 
ernment deprives another of property, life, or liberty, 
without due process of law, or denies or takes away 
the equal protection of the laws, violates the constitu- 
tional inhibition, and as heacts in the name and for 
the State and is clothed with the State’s power, his act 
is that of the State. This must be so, or the constitu- 
tional prohibition has no meaning. Then the State 
has clothed one of its agents with power to annul or 
to evade it. 

But the constitutional amendment was ordained for 
apurpose. It was to secure equal rights to all persons 
and to insure to all persons the enjoyment of such 
rights, power was given to Congress to enforce its pro- 
visions by appropriate legislation. Such legislation 
must act upon persons, not upon the abstract thing 
denominated a State, but upon the persons who are 
the agents of the State in the denial of the rights 
which were intended to be secured. Such is the act of 
March 1, 1875, and we think it was fully authorized by 
the Constitution. 

The argument in support of the petition for a habeas 
corpus ignores entirely the power conferred upon Con- 
gress by the fourteenth amendment. Were it not for 
the fifth section of that amendment there might be 
room for argument that the first section is only de- 
claratory of the moral duty of the State, as was said 
in Kentucky v. Denison, 24 How. 66. The act under 
consideration in that case provided no means to com- 





pel the execution of the duty required by it, and the 
Constitution gave none. It was of such an act Chief 
Justice Taney said, that a power vested in the United 
States to inflict any punishment for neglect or refusal 
to perform the duty required by the act of Congress 
“*would place every State under the control and domin- 
ion of the general government, even in the administra- 
tion of its internal concerns and reserved rights.” 
But the Constitution now expressly gives authority for 
congressional interference and compulsion in the cases 
embraced within the fourteenth amendment. It is 
but a limited authority, true, extending only to a single 
class of cases, but within its limits it is complete. The 
remarks made in Kentucky v. Denison and in Collector 
v. Day, though entirely just as applied to the cases in 
which they were made, are inapplicable to the case we 
have now in hand. 

We do not perceive how holding an office under a 
State, and claiming to act for the State, can relieve the 
holder from obligation to obey the Constitution of the 
United States, or take away the power of Congress to 
punish his disobedience. 

It was insisted during the argument on behalf of the 
petitioner that Congress cannot punish a State judge 
for his official acts, and it was assumed that Judge 
Coles, in selecting the jury as he did, was performing: 
a judicial act. This assumption cannot be admitted. 
Whether the act done by him was judicial or not is to 
be determined by its character and not by the charac- 
ter of the agent. Whether he was a county judge or 
not is of no importance. The duty of selecting jurors 
might as well have been committed to a private person 
as to one holding the office of a judge. It often is given 
to county commissioners, or supervisors, or assessors. 
In former times the selection was made by the sheriff. 
In such cases it surely is not a judicial act, in any such 
sense as is contended for here. It is merely a ministe- 
rial act, as much so as the act of a sheriff holding an 
execution, in determining upon what piece of property 
he will make a levy, or the act of a roadmaster in 
selecting laborers to work upon the roads. That the 
jurors are selected for a court makes no difference. So 
are court criers, tipstaves, sheriffs, etc. Is their election 
or their appointment a judicial act? 

But if the selection of jurors could be considered 
in any case a judicial act, can the act charged against 
the petitioner be considered such when he acted out- 
side of his authority and in direct violation of the 
spirit of the State statute? That statute gave him no 
authority, when selecting jurors, from whom a panel 
might be drawn for a Circuit Court, to exclude all 
colored men merely because they were colored. Such 
an exclusion was not left within the limits of his dis- 
cretion. It is fidle, therefore, to say that the act of 
Congress is unconstitutional because it inflicts penal- 
ties upon State judges for their judicial action. It does 
no such thing. 

Upon the whole, as we are of opinion that the act of 
Congress upon which the indictment against the peti- 
tioner was founded is constitutional, and that he is 
correctly held to answer it, and as, therefore, no object 
would be secured by issuing a writ of habeas corpus, 
the petitions are denied. 


——_—_q____— 


NEW YORK COURT OF APPEALS ABSTRACT. 

CRIMINAL LAW — OBTAINING GOODS BY FALSE PRE- 
TENSES — EVIDENCE — COLLATERAL ACTS SHOWING IN- 
TENT. —(1) At a trial for obtaining goods on credit by 
false pretenses, it appeared that the goods were pur- 
chased on the 28th of January, 1876. Prosecutor tes- 
tified that at the time, defendant represented to him 
that defendant’s firm had, on the 1st of January, 1876, 
balanced its books and taken an account of stock and 
that its assets, consisting of cash, merchandise and live 
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accounts, exceeded its liabilities by the sum of $25,000. 
It appeared in evidence that the firm failed on the 7th 
of April, 1876, largely insolvent; that the books never 
had been balanced; that the firm had long been insol- 
vent, and that a large deficiency in the assets existed 
January 1st and that the greater part of its liabilities 
at the time of the failure had been contracted between 
January 1 and April 7. Held, that representations 
made by defendant to other persons than prosecutor, 
from whom he had bought goods, to the same effect as 
those testified to by prosecutor, during the months of 
February, March and April, were admissible for the 
purpose of showing the intent of the defendant in 
making those to prosecutor, evidence being given tend- 
ing to show that defendant knew his representations 
to be false. In such a case when the representations, 
their falsity and the knowledge of the accused that 
they were false, is established by competent testimony, 
the allegation that they were made with intent to de- 
fraud may be supported by proof of dealings of the 
accused with parties other than the complainant, which 
tend to show a fraudulent scheme to obtain property 
by devices similar to those practiced upon him, pro- 
vided the dealings are sufficiently connected in point 
of time and character to authorize an inference that 
the purchase from the complainant was made in pur- 
suance of the same general purpose. People v. Shul- 
man, 76 N. Y. 624. (2) F., an uncle and former em- 
ployer of defendant, gave evidence tending to show 
the innocence of defendant, and also testified to a fact 
which if true would naturally induce the witness to 
believe him innocent. On cross-examination he was 
asked if he had not said to anybody that defendant 
and his partner “ had been guilty of a great wrong;”’ 
that ‘‘ they had acted as thieves,” etc. Held, that the 
questions were proper on cross-examination. Judg- 
ment affirmed. Mayer, plaintiff in error, v. People. 
Opinion by Rapallo, J.; Folger, Andrews and Earl, JJ., 
concur. Church, C. J., and Danforth, J., as to the 
questions asked F. dissent. 

[Decided March 19, 1880.] 


PRACTICE— ORDER OF PUBLICATION—WHAT NOT 
ORDER OF CouRT.— An order: for publication in an 
attachment case was entitled ‘“‘ At a Special Term of 
the Supreme Court held at Chambers, present Abra- 
ham R. Lawrence, justice.’’ It set forth that ‘The 
plaintiffs having presented to me the verified com- 
plaint in this action, etc., and having also made proof 
to my satisfaction that said defendants are not resi- 
dents of this State,” etc. It was signed, ‘‘ Enter, A. R. 
L., J. 8. C.” It did not appear that the order had 
ever been in fact entered asacourt order. Defendants 
moved to vacate the attachment on the ground that 
the order for publication was made by the court and 
not by a judge as required by Code of Civil Procedure, 
§ 440. It appeared that the order was in fact made and 
signed out of court in the judge’s private room. Held, 
that the order was good as a Chambers order of the 
judge. Order of General Term overruling order of 
Special Term vacating order of publication affirmed. 
Phinney et al. v. Broschell et al., appellants. Opinion 
by Rapallo, J. 

[Decided April 6, 1880.] 
—_>____——_ 


UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 
CONSTITUTIONAL LAW — FEDERAL TAX ON CIRCU- 
LATING NOTES OF MUNICIPALITIES.—The provision of 
section 3413 of the U. S. Revised Statutes, that ‘‘ every 
National banking association, State bank or banker, 
or association, shall pay a tax of ten per centum on the 
amount of notes of any town, city, or municipal cor- 





poration paid out by them,” is constitutional even 
where its effect is to tax an instrumentality of a State. 
The tax thus laid is not on the obligation, but on 
its use in a particular way. As against the United 
States a State municipality has no right to put its notes 
in circulation as money. It may execute its obliga- 
tions but cannot, against the will of Congress, make 
them money. The taxis on the notes paid out, that 
is, made use of as a circulating medium. Such a use is 
against the policy of the United States. Therefore the 
banker who helps to keep up the use by paying them 
out, that is, employing them as the equivalent of 
money in discharging his obligations, is taxed for what 
he does. The taxation was no doubt intended to de- 
stroy the use, but that Congress has the power to do. 
Veazie Bank vy. Fenno, 8 Wall. 539. Judgment of U. 
8S. Cire. Court, E. D. Arkansas, affirmed. Merchants’ 
National Bank of Little Rock, plaintiff in error, v. 
United States. Opinion by Waite, C. J. 


MUNICIPAL CORPORATION — LIABILITY FOR BUILD- 
INGS DESTROYED TO CHECK FIRE— MASSACHUSETTS 
STATUTE — WHEN VERDICT DIRECTED.— (1) A statute 
of Massachusetts provides in case of a fire in a city, 
three designated officers may direct any house or 
building to be pulled down in order to prevent the 
spreading of the fire, and in such case if it is the 
means of stopping the fire, the city shall be liable for 
the value of the building. Held, that the statute gave 
a bounty which could not have been claimed before, 
and (following the Massachusetts decisions) that in 
order to charge the city the case must be clearly within 
the statute. Taylor v. Plymouth, 8 Metc. 465; Ruggles 
v. Nantucket, 11 Cush. 436. At the common lawevery 
one had the right to destroy real and personal prop- 
erty, in cases of actual necessity, to prevent the 
spreading of a fire, and there was no responsibility on 
the part of such destroyer, and no remedy for the 
owner. In the case of The Prerogative, 12 Coke, 13, it 
is said: ‘For the Commonwealth a man shall suffer 
damage, as for saving a city or town a house shall be 
plucked down if the next one be on fire; and a thing 
for the Commonwealth every man may do without 
being liable to anaction.’”’ There are many other cases 
besides that of fire — some of them involving the de- 
struction of life itself—where the same rule is ap- 
plied. ‘‘The rights of necessity are a part of the law.” 
Respublica v. Sparhawk, 1 Dallas, 388. See, also, 
Mouse’s case, 12 Coke, 63; 15 Vin., tit. Necessity, § 8; 
4 Term Rep. 794; 1 Zabriskie, 248; 3 id. 591; 25 Wend. 
173; 2 Denio, 461. In these cases the common law 
adopts the principle of the natural law and finds the 
right and the justification in the same imperative 
necessity. Burlem. 145,§ 6; id. 159, C. 5, §$24-29; 
Puffendorf, B. 2, C.6. (2) It is a settled rule in the 
courts of the United States that whenever in the trial 
of a civil case it is clear that the state of the evidence 
is such as not to warrant a verdict fora party, and 
that if such a verdict were rendered, the other party 
would be entitled to anew trial, it is the right and duty 
of the judge to direct the jury to find according to the 
views of the court. Such is the constant practice, and 
it isa convenient one. It saves time and expense. It 
gives scientific certainty to the law in its application 
to the facts and promotes the ends of justice. Mer- 
chants’ Bank v. State Bank, 10 Wall. 637; Improve- 
ment Co. v. Munson, 14 id. 448; Pleasants v. Fant, 22 
id. 120. The rule in the English courts is substantially 
the same. Ryder v. Wombwell, L. R., 4 Ex. 382; Gib- 
lin v. McMullin, L. R., 2 P. C. App. 335. In the latter 
case it was said: ‘‘In every case, before the evidence 
is left to the jury, there is a preliminary question for 
the judge, not whether there is literally no evidence, 
but whether there is any upon which a jury can prop- 
erly proceed to find a verdict for the party introducing 
it, upon whom the onus of proof is imposed.” Judg- 
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ment of U. 8S. Circ. Court, Massachusetts, affirmed. 
Bowditch, Assignee, plaintiff in error, v. City of Bos- 
ton. Opinion by Swayne, J. 

PRACTICE — EFFECT OF AFFIRMANCE OF JUDGMENT 
BELOW — MODIFICATION BY INFERIOR COURT NOT AL- 
OWED.—In 1847 appellant filed his bill in equity in 
the U. 8. Circuit Court asking relief against defend- 
ants. After pleading proofs and hearing the court 
dismissed his bill absolutely. Appeal was taken to 
this court and an argument and reargument had and 
the decree below was affirmed “by a divided court.” 
When the mandate went down, the appellant, in May, 
1858, asked the Circuit Court that he might have leave 
to discontinue his suit, or if that could not be done, 
that his ‘‘ bill might be dismissed without prejudice.” 
All these several requests were refused, and the court 
simply ordered execution on the decree which had 
been affirmed. Thereafter defendant, on the ground of 
newly-discovered matter, asked the Circuit Court that 
the decree might ‘* be revoked, or so modified that his 
bill of complaint be dismissed without prejudice to his 
further proceeding at law or equity,’’ which petition 
was denied. Held, no error. Ona mandate from this 
court affirming a decree, the Circuit Court can only 
record our order and proceed with the execution of its 
own decree as affirmed. It has no power to rescind or 
modify what we have established. Our judgment by 
a divided court is just as much our judgment for all 
the purposes of the case in hand as if it had been 
unanimous. The result of the appeal to us was an 
affirmance of what had been done below. After the 
appeal was taken, the power of the court below over its 
own decree was gone. Allit could do after that was 
to obey our mandate whenit was sent down. Decree 
of U. 8. Cire. Court, Massachusetts, affirmed. Durant, 
appellant, v. Storrow et al. Opinion by Waite, C. J. 


MAINE SUPREME JUDICIAL COURT AB- 
STRACT. 


JUNE TERM, 1879.* 

CARRIER OF PASSENGERS— ONE RIDING ON RAIL- 
ROAD HAND-CAR WITHOUT CONSENT OF COMPANY NOT 
PASSENGER SO AS TO MAKE CARRIER LIABLE FOR IN- 
JuRY TO.—To entitle an administratrix to recover for 
an injury to her intestate, caused by being negligently 
run over by defendant’s train while he was riding be- 
tween stations on a hand-car at the invitation of the 
foreman of a section, it must appear that the company 
was 2 common carrier of pdssengers by hand-cars. No 
person becomes a passenger except by the consent, ex- 
press or implied, of the carrier. A foreman of a sec- 
tion acts without the scope of his authority by accept- 
ing a person for transportation on his hand-car. 
Graham vy. Toronto G. & B. Ry. Co., 23 Up. C. (C.P.) 541; 
Sheerman v. Toronto G. & B. Ry. Co., 34 Up. C. (Q. B.) 
451; Eaton v. Del. & Lack. R. Co., 57 N. Y. 383; Union 
Pacific R. Co. v. Nichols, 8 Kans. 505. Hoar v. 
Maine Central R. R. Co. Opinion by Appleton, C.J. 


DAMAGES — IN BREACH OF WARRANTY OF MANUFAC- 
TURED ARTICLE.—The common doctrine applicable to 
all cases is that the damages recoverable shall be the 
natural and proximate consequence of the act com- 
plained of. Within this general definition other rules 
exist —rules within a rule. The ordinary measure of 
damages applying to warranty of personal property is 
the difference between the actual value of the articles 
sold and their value if they had been such as war- 
ranted. Additional damages, however, are sometimes 
recoverable, if specially declared for, and such as may 
reasonably be supposed to have been contemplated by 





* To appear in 70 Maine Reports. 





both parties when the contract was made as a prob- 
able result of a breach of it. The defendants, manu- 
facturers and vendors of carriage springs, sold to the 
plaintiffs several sets of springs to be used by them in 
the construction of carriages, warranting them to be 
of the best of steel. Held, that the parties must be 
supposed to have intended a warranty that the articles 
were fit and suitable for the particular purpose for 
which they were ordered and sold, and that the de- 
fendants were liable to the plaintiffs for the necessary 
expenses of taking out of the carriages, in which they 
were placed, some of the springs, which proved de- 
fective, and inserting others in place of them; such 
damages, though special or consequential, not being 
regarded as uncertain, speculative or remote. Furlong 
vy. Polleys, 30 Me. 491; Wright v. Roach, 57 id. 600; 
Hadley v. Baxendale, 9 Exch. 353; Griffin v. Colver, 16 
N. Y. 489; Bridges v. Stickney, 38 Me. 361; Frye v. 
Railroad, 67 id. 414; Freeman v. Morey, 41 id. 588; 
French vy. Vining, 102 Mass. 132; Bradley v. Rea, 14 
Allen, 20; Howard v. Emerson, 110 Mass. 320; Miller v. 
Mariners’ Church, 7 Me. 51; True v. Telegraph Co., 60 
id. 9; Bartlett v. Telegraph Co., 62 id. 209; Grindle v. 
Express Co., 67 id. 317; Bartlett v. Blanchard, 13 
Gray, 429; Derry v. Flitner, 118 Mass. 131. ait 
Dingley. Opinion by Peters, J. 


PARTNERSHIP — FIRM FUNDS PAID TO CREDITOR 
LIABLE FOR FIRM DEBTS.—Where one partner, without 
the knowledge or consent of his copartner, pays his 
own note to a private creditor out of the funds of the 
insolvent firm, such creditor knowing that the money 
belonged to the firm, the funds so received will be re- 
garded as held by the private creditor in trust for the 
benefit of the firm, and may be attached in his hands 
upon a trustee process instituted against the firm by 
one of its creditors. Rogers v. Batchelor, 12 Pet. 221; 
Hoxie v. Carr, 1 Sumn. C. C. 181; Kelly v. Greenleaf, 
8 Story, 93; Ex parte Williams, 11 Ves. 5; Doner v. 
Stauffer, 1 Penn. 198; 3 Kent’s Com. 65; Menagh v. 
Whitwell, 52 N. Y. 165. It is strange that a ques- 
tion of such practical interest and importance as this 
is should not have been discussed in any repo 
case in this State. There is not much authority upon 
the question to be found elsewhere. Caldwell v. 
Scott, 54. N. H. 414, is, however, in point, and coin- 
cides with our view. Arnold v. Brown, 24 Pick. 89, 
indirectly decides the question the same way. Locke 
v. Lewis, by iraplication, admits the principle. 124 
Mass. 1. Other cases are more or less to the same 
effect. Williams v. Brimhall, 13 Gray, 462; Tay v. 
Ladd, 15 id. 296; Commercial Bank v. Wilkins, 9 
Me. 28; Yale v. Yale, 13 Conn. 185; Welles v. March, 
30 N. Y. 344; French v. Lovejoy, 12 N. H. 458; Homer 
v. Wood, 11 Cush. 62. Johnson v. Hersey. Opinion 
by Peters, J. 

siitimbinnnlamtinililiaas 
VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT.* 

CARRIER OF PASSENGER— NEGLIGENCE OF RAIL- 
ROAD COMPANY — CONTRIBUTORY NEGLIGENCE OF PAS- 
SENGER. — M. took passage in the caboose of a freight 
train on a railroad from W. to B., a way station. It 
was night when the train arrived at B. M. had fallen 
asleep, and when approaching B., the conductor awak- 
ened him, telling him they were at B. The train went 
a short distance beyond the station house without stop- 
ping, and when it stopped, the conductor, seeing M. 
still in the caboose asleep, again aroused him. The 
train stopped about a minute, and M. could then have 
gotten off whilst the train was not in motion. The 
conductor then went to the other end of the car, and 
looking back saw that M. did not get up. He returned 


* To appear in 31 Grattan’s Reports. 
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shook M. and told him to get up, or get off, he was at 
B. Immediately after the waking of M. the last time, 
the conductor went out at the end of the caboose with 
his lantern in his hand on to a stationary platform 
about two and a half feet from the platform of the car 
and stood there; the train commenced backing, and 
M. got up and walked out to the end of the car and 
jumped off, not knowing which way the car was going; 
and the caboose car and several others passed over 
him, injuring him severely. The point where M. 
jumped off was opposite the stationary platform, which 
extended quite a distance along side the train, and 
was in good condition. There was no chain across the 
end of the platform in rear of the caboose, and it was 
not customary to have them on such cars. It wasa 
dark, drizzly night, and the only lights at the station 
were two lanterns, one in the hands of the conductor 
and the other in the hands of a servant of the com- 
pany at the station. The train reached the station be- 
hind time. Held, that the company was guilty of cul- 
pable negligence, and this negligence was the proximate 
cause of M.’s injury. The conductor should not have 
put the train in motion until M. could leave the car; 
or if put iu motion, he should have cautioned him not 
to attempt to get off until the train was stopped. In- 
stead of this he told him to get off, and the train im- 
mediately commenced backing. The company was also 
in fault in not having stationary lights at the place, 
and this made it all the more incumbent on the con- 
ductor to exercise more than usual care and caution ir 
letting off passengers. But whilst the injury sustained 
by M. was directly traceable to the culpable negligence 
of the company, the negligence or absence of ordinary 
prudence and caution on the part of M. contributed to 
his injury; and he is not entitled to recover of the 
company damages for the injury he sustained. One 
who by his negligence has brought an injury upon 
himself, cannot recover damages for it. Such is the 
rule of the civiland common law. A plaintiff in such 
cases is entitled to no relief. But where the defendant 
has been guilty of negligence also in the same connec- 
tion, the result depends on the facts. The question in 
such cases is; 1. Whether damage was occasioned 
entirely by the negligence or improper conduct of the 
defendant; or, 2. Whether the plaintiff himself so far 
contributed to the misfortune by his own negligence 
or want of ordinary care and caution, that but for 
such negligence or want of ordinary care and caution 
on his part the misfortune would not have happened. 
In the former case the plaintiff is entitled to recover. 
In the latter he is not. Railroad Co. v. Jones, 95 U. 8. 
439; Butterfield v. Forrester, 11 East, 60; Bridge v. 
Grand Junc. R. Co., 3 M. & W. 244; Railroad Co. v. 
Aspell, 23 Penn. St. 147; Baltimore & O. R. C. v. Sher- 
man’s Adm’x, 30 Gratt. 602; Balt. & O. R. Co. v. Whit- 
tington’s Admr, id. 805. Richmond & Danville Rail- 
road Co. v. Morris. Opinion by Burks, J. 


CONSTITUTIONAL LAW — IMPAIRING OBLIGATION OF 
CONTRACT — AUTHORIZING MODIFICATION OF JUDG- 
MENTS. — An act of the Legislature of Virginia, passed 
May 25, 1873, provided that any judgment recovered 
by default after March 3, 1866, upon a cause of action 
arising between January 1, 1862, and April 10, 1865, and 
unpaid, might be opened on motion, after notice, and 
the courts were authorized to fix, settle and direct at 
what depreciation or how the judgment should be dis- 
charged. Held, that this provision was unconstitu- 
tional, as impairing the obligation of a contract. 
Blackstone (2 Bl. Com. 555) divides contracts into 
three kinds— debts of record, debts by special and 
debts by simple contract. A debt of record isa sum 
of money which appears to be due by the evidence of 
acourtof record. Itisacontract of the highest nature. 
By the act mentioned the Legislature interfered to 
provide a new remedy for the benefit of a class of per- 





sons to obtain a rehearing in suits in which judgments 
and decrees had been made, and became final against 
them. At the time the act was passed the money 
adjudged to be paid to the judgment creditor was his 
property in a legal sense, and of this he could not be 
deprived, and his vested right therein could not be im- 
paired by subsequent legislation. See Dash v. Van 
Kleek, 7 Johns. 490, where Spencer, J., says: ‘‘It is 
not necessary to inquire whether a Legislature can, by 
the plenitude of its power, annul an existing judg- 
ment. This power I should undoubtedly deny because 
there then immediately arises a contract against the 
party adjudged to pay a sum of money in favor of him 
to whom it is awarded.”’ Both upon principle and 
authority the Legislature has no right, directly or in- 
directly, to annul in whole or in part a judgment or 
decree of a court already rendered, or to authorize the 
courts to reopen and rehear judgments and decrees 
already final, by which the rights of the parties are 
finally adjudicated, fixed and vested; and that every 
such attempt of legislative action is plainly an invasion 
of judicial power, and therefore unconstitutional and 
void. Burch v. Newbury,10 N. Y.396; Ely v. Holton, 
15 id. 600; Wood v. Oakley, 11 Pai. 400. Ratcliffe v. 
Anderson. Opinion by Christian, J. 


NOTICE — OF CONTENTS OF DEED— WITNESS TO DEED 
NOT PRESUMED TO KNOW CONTENTS. — V., one of the 
witnesses to an unrecorded deed of trust upon land to 
secure debts, afterward became the purchaser of the 
land from the grantorin the deed of trust, and paid 
the purchase-money. Upon a bill to enforce the deed 
of trust, charging V. with notice of the deed of trust, 
which he denied, heid,the mere fact that he had at- 
tested the deed is not sufficient to affect him with 
notice of the deed of trust. To affect a purchaser for 
value of land with notice of an unrecorded deed of 
trust, the evidence must be sufficient to prove him 
guilty of afraud. Mundy v. Vawter, 3 Grat. 494; Siter 
v. McClanachan, 2 id. 280; Dey v. Dunham, 2 Johns. 
Ch. 182. Sugden says the better opinion is, that being 
a witness to the execution of a deed will not of itself 
be notice; for a witness in practice is not witness to 
the contents of the deed. 2 Sugd. Vend. 563. In 
Welford v. Beezely, 1 Ves. Sr. 7, Lord Chancellor 
Eldon said: “I do not think the bare attesting a deed 
as a witness will create such a presumption of his 
knowledge of the contents as to affect him with any 
fraud therein; fora witness is only to authenticate it, 
and not to be presumed privy to the contents.”” Lord 
Kenyon held, in Harding v. Crethorn, 1 Esp. (N. P.) 
56, that the mere subscribing an instrument as a wit- 
ness should not bind the party unless there was some 
evidence that he was acquainted with its contents at 
the time. The only case which holds a different doc- 
trine is Mocatta v. Murgatroyd, 1 P. Wms. 393. In 
Beckett v. Cordley, 1 Brown C. C. 353, the lord chan- 
cellor, referring to it, says: ‘I do not view this asa 
case that I would determine in the same manner; for,” 
he remarks, ‘a witness in practice is not privy to the 
contents of the deed.” Vest v. Michil, Opinion by 
Anderson, J. 

————_+>—__—— 


NEW BOOKS AND NEW EDITIONS. 


CooLey’s CONSTITUTIONAL LAW. 


The General Principles of Constitutional Law in the United 
States of America. By Thomas M. Cooley, LL.D., author 
of Constitutional Limitations, etc. Boston: Little, 
Brown & Company, 1880. 12mo., pp. xxxix, 376. 


ee is a very important member of the useful series 

of manuals which the publishersare issuing. Judge 
Cooley’s work on Constitutional Limitations is so far 
the best onthe subject that little resort or reference is 


had of late to any other. He has made the field his 
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own, and his work is already classic. The present 
work is designed for the use of law-students, and is 
also admirably adapted to the wants of colleges, of 
legislacors, and of all citizens who have any desire to 
know the principles upon which government rests. 
We can scarcely imagine a more interesting treatment 
of a grave topic. The volume is furnished with an 
index and a table of cases, and the Federal Constitu- 
tion. 


HINTs ON ADVOCACY. 


Hints on Advocacy, intended for practice in anv of the 
courts, with suggestions as to opening a case, examin- 
ation-in-chief, re-examination, reply, conduct of a 
prosecution and of adefense in a criminal trial, with 
illustrative cases that have occurred. By an English Bar- 
rister. Revised and adapted from the second English 
edition, by an American Lawyer. St. Louis, Mo.: Wm. 
H. Stevenson, Central Law Journal. 1880. Pp. 172. 


This book contains, among a good many self-evi- 
dent and commonplace observations, some valuable 
hints, conveyed ina shrewd and humorous way, and 
indicating a large experience and knowledge of human 
nature. The advice about the treatment of policemen 
as witnesses is remarkably good. One of the most 
amusing things in the book is the following cross- 
examination of ‘‘ Sprouts,” in a suit for wrongfully 
taking and over-driving the plaintiff's horse: 

“Tt was a fine morning, I think you said, Sprouts: ”’ 
“Yes, sir,’ says Sprouts. ‘‘ Not very wet, was it?” 
“Not very, sir.”’ ‘*What you call muggy, I think— 
damp and close?” “It was, sir.” ‘The sort of 
weather to make a horse perspire a good deal?” 
‘*Make him what, sir?’’ ‘‘Perspire.’’ ‘* Prespire! 
yes it would, sir; it would that.” ‘I believe the 
horse has not been clipped?’ ‘ No, he haven’t, sir.’’ 
“He would naturally get warm?” ‘He’d smoke a 
bit, sir.’’ ‘‘I think you smoke, Sprouts?’’ Sprouts is 
ina cloud at once —enveloped —you can hardly see 
him; but what you do see of him is grinning with the 
utmost civility. ‘‘Sometimes, I suppose, Sprouts?”’ 
The more you ‘“‘Sprouts’’ him, the more agreeable he 
becomes. ‘‘ Were you smoking at the time the plain- 
tiff came up to you?” ‘I believe I was, sir. ‘‘ And 
did he not say he was sorry he had given the defend- 
ant leave to take the horse, as he was such a regular 
mad-cap he didn’t know where he’d ride to? Seta 
beggar on horse-back he’d ride to— Well, we won’t 
mention names, Sprouts. Did he say that?’’ Sprouts 
laughs through the smoke, and begins to rub his cheek. 
“Did he say so?”’ ‘*Something of the sort, sir,’’ 
says Sprouts. ‘‘Did he say that?’ ‘Not all, sir.” 
Judge—‘* Which part did he not say?” Sprouts for- 
gets what the question was. Counsel —‘‘ Did he say 
the part about mad-cap?”’ ‘He did, sir.” ‘‘And 
that he was sorry?’’ ‘‘ He was terrible sorry, sir, sure 
enough.” ‘‘And do you mean to say, Sprouts — will 
you pledge yourself he did not say, he was sorry he 
had given him leave to take the horse, or words to that 
effect?’”’ “I won’t say he did, and I won’t say he 
didn’t. I won’t tell nolie if [I knows it."’ ‘‘I don’t 
pledge you to the very words, Sprouts; but I ask 
whether he did not use words to that effect?’’ That 
last ‘‘ Sprouts’’ was so in accordance with the native 
civility of the witness, that he strokes his chin ten- 
derly, and says, ‘‘He might.”’ Just as you are about 
to part, in fact as you are sitting down, as a sort of 
“bye, bye, Sprouts,’’ you bethink you of the question, 
“The horse is not much damaged, I hope?” ‘ No,” 
says Sprouts; ‘‘he’s all right now.” 

The author shows his wisdom by concluding, “a 
cross-examination which leads to such results is use- 
less.” We have an impression that the author exagger- 
ates the merits of Lord Cockburn’s opening as attor- 
ney-general in the famous case of Palmer, tried for 





murder by poisoning. It was a good opening, but 
openings just as good have been common in the his- 
tory of the American bar—so common in fact as not 
to have been deemed worthy of a chronicler. After 
all, such books as the present are very much like in- 
structions how to model a statue, paint a picture, sing 
a grand aria, or make an oration. If a man knows 
how, there is no use in telling him; if he doesn’t know 
how he cannot follow the advice. ‘Good advice,” 
once said a shrewd observer, “is the most useless 
thing in the world; if a man has sense he doesn’t need 
it, and if he is a fool he will not follow it.”” It seems 
to us that we have seen this book in American print 
before, but we cannot recall where. The present’ edi- 
tion, whatever may have been the labors of the 
*“* American lawyer” upon it, is full of shocking mis- 
prints. “Then” for “than;” “you must let the 
jury imagine you that are trying to humbug not 
them;” ‘‘see’”’? for ‘‘say;’’ ‘‘clam demeanor” for 
“calm demurrer;’’ “plunder” for ‘‘ blunder,” are 
exasperating. 


InurNo1s REVISED STATUTES. 


The Revised Statutes of the State of Illinois, as altered by 
subsequent legislation; together with the unrepealed 
statutory provisions of a general nature, passed from . 
the time of the revision In 1874, to the year 1880, ar- 
ranged in the manner of the Revised Statutes. To 
which are added References to Judicial Decisions in re- 
lation to their provisions, and explanatory notes and a 
full index. Edited by George W. Cothran, LL.D. (of the 
Chicago Bar). Editor of the Sixth edition of the Re- 
vised Statutes of New York ; President and Professor of 
Medical Jurisprudence in the Buffalo (N. Y.) Homeeo- 
pathic Medical College of Physicians and Surgeons. 
Chicago: E. B. Myers, 1880. Pp. xi, 1810. 


Owing perhaps to his medical theories Dr. Cothran 
has given us a sort of ‘‘small-pill”’ edition of the Illi- 
noisstatutes. The book is a square 12mo. and is very 
convenient for handling. It is published in one vol- 
ume, and also in two. The former is not too bulky for 
convenience. The typography, though fine, is distinct. 
Indeed, the book is an excellent specimen of printing. 
The annotations are very abundant, the references 
giving the titles of the cases, as well as the volumes 
and pages of the reports, and comprising not only the 
89 volumes of Illinois Reports, but the Appellate Re- 
ports, and some decisions of the Federal Supreme 
Court. On the whole we have never before seen so 
beautiful and convenient an edition of statutes. 


GREEN’s BrRICcE’s ULTRA VIREs. 


A Treatise on the Doctrine of Ultra Vires; being an Investi- 
gation of the Principles which Limit the Capacities, 
Powers, and Liabilities of Corporations, and more es- 
pecially of Joint-stock Companies. By Seward Brice, 
M.A., LL.D., London, Barrister at Law. Second Amer- 
ican Edition, with Notes and References to American 
Cases. By Ashbel Green, Esq., of the New York Bar. 
New York: Baker, Voorhis & Co., 1880. Pp. Ixvi, 858. 


The former American edition of this work was is- 
sued in 1875, ina volume of about 100 pagesless than 
the present. Meantime the particular topic in question 
has been much discussed and adjudicated. The orig- 
inal work by Brice was written upon philosophical 
principles, and was eminently successful in dealing 
with an exceedingly complicated and difficult subject. 
It may be pronounced in plan one of the best of law 
treatises. Few law books, however, owe so much to an 
editor as the present. Mr. Green is a lawyer who 
unites the qualifications of learning and large practical 
experience to an unusual extent, and he has formerly 
and now reared on an excellent foundation a super- 
structure of great usefulness and importance. He has 
contributed more original matter than was contained 
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in the original work, and his labor has been most ad- 
mirably performed. His work has become a standard 
in our courts, few books being quoted with greater 
frequency and respect. The work is indispensable to 
every lawyer who has occasion to deal with this sub- 
ject. The publisher’s duty has been well performed, 
and the volume is furnished with every convenience of 


reference. 
———+ —__——- 


NOTES. 

HE current number of the Southern Law Review 
contains articles as follows: ‘‘Recent English 
Codification,” by Dr. Francis Wharton: ‘* Negligence 
of Public Trustees,’ by Seymour D. Thompson; “ No- 
tice to Directors, how far Binding on Corporations,” 
by Hon. U. M. Rose; ‘‘Subjection of Private Rights 
to Police Power of State,” by W. P. Wade; *‘ Injunc- 
tions against Municipal Aid Subscriptions,’’ by James 
L. High; ‘* Fraudulent Mortgages of Merchandise, a 
Reply,” by James O. Pierce. —— The Nation, ina com- 
mendatory notice of Mr. Rogers’ Hotel Life, has the 
following: ‘‘ We are sorry not to find in Mr. Rogers’ 
boox any discussion of the great Jew question which 
has agitated American hotel-keepers for the past few 
summers. Weare inclined to think that this would 
have to be settled asa matter of law by very simple 
considerations, A hotel keeper, as Mr. Rogers points 
out, is obliged to receive all proper persons who apply 
for admission. So, too, is acarrier of passengers. It 
is generally held, however, that a carrier of passengers 
may classify those whom he transports, by sex, race, 
etc. This would be manifestly out of the question in 
a hotel, as no separation is possible. A Jew, therefore, 
as a Jew, could hardly be excluded from Manhattan 
Beach or Saratoga without giving him a good cause of 
action. Whether, under the practice prevailing in 
New York, he would also be entitled to remedy, by 
way of mandamus and injunction, we do not under- 

take to say.” 

In the current number of the Southern Law Journal 
and Reporter, Mr. F. B. Clark, Jr., in an article enti- 
tled ‘* Suggested Reform in the Administration of the 
Law of Homicide,”’ growing out of a consideration of 
the Alabama Statutes, says: “It isa popular idea in 
some localities, and not without reason, that one 
stands in less danger of punishment for killing, out- 
right, an antagonist, under circumstances falling short 
of murder in the first degree, than he would if he 
should stop with the assault and spare the life of his 
victim; though the same motives, intents and con- 
ducts actuate him in either case. A man will rarely 
escape conviction for assaulting another with a knife, 
pistol or other weapon; but if, in addition to the 
assault, he slays the party assaulted, the consequence 
is, too often, an absolute acquittal of allcrime. This 
operates as an incentive to kill, rather than spare the 
life of an opponent, to say nothing of the advantage, 
which a consummate villain would appreciate, of put- 
ting out of the way the most important witness the 
State could have against him.’’ 


The Journal of Jurisprudence and Scottish Law 
Magazine for April has a careful article on ‘ Injuries 
to Children —the rule of imputed Negligence in Eng- 
land and America.” Also an account of a curious case 
of Sunday law, where a servant refused to clean a gig 
on Sunday, and was discharged in consequence. The 
sheriff's court held his dismissal justified, on the 
ground that in domestic service it must be very much 
with the master to determine what is necessary Sun- 
day labor. —— In a commendatory notice of Schouler 
on Bailments, the Legal Intelligencer very justly re- 





marks: ‘‘He pays, of course, a handsome tribute to 
Judge Story — whom, indeed, it would not have been 
decorous in a resident of Boston to characterize, as 
persons of discriminating minds, whe carefully exam- 
ine him, find him too frequently to be— inexact, in- 
consistent, and inconsequential.’ —— The Pacific Coast 
Law Journal has issued a supplement containing the 
opinions of Judges Sawyer and Hoffman, in the case 
involving the constitutionality of the act prohibiting 
corporations from employing Chinese laborers or ser- 
vants. We shall find space for these by-and-bye. 


A LeGau ELEGY. 


He was a little lawyer man, 
Who meekly blushed while he began 
Her poor dead husband’s will to scan. 


He smiled while thinking of his fee, 
Then said to her, so tenderly, 
“You have a nice fat legacy.” 


And when he lay next day in bed 
With plasters on his broken head, 
He wondered what on earth he said. 


Mr. Hart, the colored gentleman, who recently walked 
565 miles in six days and thereby gathered in above 
$17,000, and achieved the proud distinction of champion 
pedestrian, is a Boston lawyer. There are very few 
lawyers of any color who can get such an amount of 
money for a week’s work, either of heels or head. — 
Judge Lawrence has denied the motion for a prelimi- 
nary injunction in the suit as to the copyright of 
Irving’s works. See ante, 162. Judge Butler, in the 
Federal Circuit Court, Eastern District of Pennsyl- 
vania, has held that ‘‘ Lone Jack” is a tobacco trade- 
mark, entitled to legal protection. He says: ‘The 
dominating characteristic of the plaintiff's trade- mark, 
is the name, ‘Lone Jack.’ His tobacco has come to be 
knowr and described by this name, throughout the 
country, to such an extent that the accompanying de- 
vice has ceased to be important, if it ever was so— 
doubtless rarely observed, and slightly remembered. 
At home and abroad, to the trade and the public, it is 
familiarly known as ‘Lone Jack; and is thus desig- 
nated as the plaintiff's manufacture, by purchasers 
and sellers.’’ 


A correspondent from Elmira, N. Y., writes us as fol- 
lows: ‘As you seem to be collecting information in 
such matters, the following statistics may interest you: 
Nine lawyers attend Park Church (Tho’s K. Beecher’s) 
in this city; one is a member of the pastor’s commit- 
tee; one sings in thechoir; one teaches a young ladies’ 
class in the Sunday school (the school numbers over 
800); one teaches a class of small boys; three teach 
classes of young men. One of these is an assist- 
ant superintendent, leading the general exercises of the 
school, in the absence of the pastor, who is the super- 
intendent. The other two are not as yet retained for 
either side... ——- We are glad that Mr. Homes, our 
State Librarian, had the pluck to buy, at the Brinley 
sale, the first volume of our Colonial Laws, the first 
book printed in the province of New York, bearing 
date 1694, even at the cost of $1,600. This is one of 
only five known copies, and renders the State collec- 
tion complete. Some people think it an extravagance; 
but then some people think any money spent in books 
an entravagance, and show the results of their theory 
in their writing, speaking and thinking. Such people 
also usually think a barn is good enough to worship 
God in, and a damp, dark, unhealthful old hovel is 
good enough to make laws in. We don't think States 
are apt to be extravagant in libraries or architecture. 
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CURRENT TOPICS. 


HE Nation says we are mistaken in the point the 
supposed Massachusetts trial was meant to illus- 
trate in its recent article on Future Civil Rights 
Cases. The Nation says it did not refer to the doc- 
trine of the Strauder case, as we, supposed, but to 
the Coles case. ‘‘ That point,” says The Nation, ‘‘is, 
that a State judge, who, following a statute of his 
own State, sustains a panel summoned in conformity 
with such statute, can be indicted and imprisoned 
for his erroneous ruling.” And again: ‘‘Coles case 
is the first in which it was ever held that a judge 
was liable to indictment for a ruling not alleged to 
be corrupt.”” The Supreme Court have not held any 
such thing, nor was Coles indicted for any such 
thing. Coles was indicted, as an officer charged by 
law with the selection of jurors, for excluding from 
the jury lists made out by him, negroes, competent 
for jurors, solely on account of their race and color, 
contrary to the Federal statute. The court said 
this was not a judicial but a ministerial act; but 
that, if it could be deemed judicial, it was an act 
entirely outside his judicial authority, and in viola- 
tion of the statute. The following is the language 
of the opinion: 


‘‘Whether the act done by him was judicial or 
not is to be determined by its character and not by 
the character of the agent. Whether he was a 
county judge or not is of noimportance. The duty 
of selecting jurors might as well have been com- 
mitted toa private person as to one holding the 
office of a judge. = . . It is merely a 
ministerial act, as much so as the act of a sheriff 
holding an execution, in determining upon what 
piece of property he will make a levy, or the act of 
a roadmaster in selecting laborers to work upon the 
roads, we _ * But if the selection of 
jurors could be considered ih any case a judicial 
act, can the act charged against the petitioner be 
considered such when he acted outside of his au- 
thority and in direct violation of the spirit of the 
State statute ? That statute gave him no authority, 
when selecting jurors, from whom a panel might be 
drawn for a Circuit Court, to exclude all colored 
men merely because they were colored. Such an 
exclusion was not left within the limits of his dis- 
cretion. It is idle, therefore, to say that the act of 
Congress is unconstitutional because it inflicts pen- 
alties upon State judges for their judicial action. 
It does no such thing.” 


We do not see therefore that The Nation's 1magin- 
ary case of Chief Justice Gray (ante, 302) has any 
likeness to the Coles case, for Coles was indicted for 
a ministerial act, and Chief Justice Gray was repre- 
sented as convicted for a purely judicial one. No 
lawyer could imagine the latter result, without « 
charge of corruption, and because we detected no 
resemblance between the Coles case and the supposed 
one, we inferred that The Nation was attacking the 
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principle of the Strauder decision, and endeavoring 
to make reductio ad absurdum. As the matter now 
stands it seems that The Nation’s pleasantry is a cari- 
cature of both decisions. 


Assemplyman Travis ought to sue some newspa- 
per for libel. A newspaper report is current that 
‘¢a bill introduced by Mr. Travis makes it a misde- 
meanor for any person having knowledge or being 
informed of the fact that another had been con- 
victed of crime and sentenced to serve a term of 
imprisonment in any State prison, penitentiary, or 
other place designated by law for the incarceration 
of criminals, and who had served such term or been 
pardoned, to publicly or privately publish, state or 
divulge such fact if such discharged or pardoned 
convict shall, after his release from imprisonment, 
be engaged in any honest occupation as a means of 
obtaining a livelihood, and be so engaged at the time 
of the making of such statement, or shall at such 
time be endeavoring to lead an honest life.” This 
has a manifest tendency to hold Mr. Travis up to 
public ridicule and contempt. He is reported to 
have proposed a law makirig it criminal to tell the 
truth, even without any malicious motive. This 
would be sentimentality run mad. No humane per- 
son would put a straw in the way of one who had 
been a convict, and had reformed, and was trying 
to earn an honest living. Every good man’s hand 
and every kind woman’s heart would be open to 
succor such a man. But to say that no one must 
breathe the fact of his imprisonment, on pain of 
criminal punishment, would be inhuman legislation 
in favor of humanity. Even Mr. Bergh would dis- 
sent from that. Besides, it occurs to us that it 
would be rather unconstitutional. No doubt Mr. 
Travis has been misreported, and we shall look for 
his early disclaimer. 


An important bill has been passed, amending 
section 831 of the Code of Civil Procedure, by 
restoring the first clause, which was repealed last 
year, thus prohibiting husband and wife, as the law 
now stands, from testifying in an action between 
themselves and founded upon an allegation of adul- 
tery, excepting to prove the fact of marriage. Dur- 
ing the last year it has been mooted in the courts 
whether the repeal above mentioned had the effect 
of making such parties competent witnesses in gen- 
eral in such actions, but it was decided at Special 
Term in New York that it did have that effect. 
Such was unquestionably its purpose. But the law 
is now restored to its former condition. Probably 
most lawyers will regard this as wise, but we are 
opposed to any such restriction or any restriction 
whatever. Legislators will eventually come to this. 
In the special case it is sometimes very important to 
have the testimony of the parties, as in cases of 
conspiracy, condonation, and the like, and in a State 
where adultery is the only cause for divorce, no evi- 
dence should be shut out. Parties have always 
been competent in actions for limited divorce, and 
so in an action to annul a marriage for impotence, 
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(See Kaiser v. Kaiser, 16 Hun, 602.) The law was 
right last year, and we are sorry to see the reaction. 
It can oniy operate to the oppression and abuse of 
unfortunate wives. 


In the Assembly Mr. Lefever proposes to amend 
chapter 283 of Laws of 1850, relating to the grants 
of land under water, by making the power discre- 
tionary, and to extend to the ‘‘interest”’ as well as 
the commerce of the State. —— Mr. Cullinan pro- 
poses to amend section 2 of chapter 78 of Laws of 
1870, relating to compensation for death by wrong- 
ful act, by limiting the amount of recovery to $5,000 
without interest. Mr Fish proposes to include 
in the act of 1848, for the formation of benevolent, 
etc., societies, societies for literary, mission or other 
Sunday school purposes, and for the mutual im- 
provement in religious knowledge or the furtherance 
of religious opinion. 

In the Senate, Mr. Williams proposes that the 
official stenographers shall report such other pro- 
ceedings, besides those which they are now required 
to report, including opinions and decisions, as may 
be required by the judges. Mr. Wagner pro- 


poses provisions for facilitating the collection of 
judgments against counties, cities, towns and in- 
corporated villages, by requiring such corporations 
to levy and collect taxes therefor.—— Mr. Robert- 
son proposes to add to the third section of the 
statutory provisions respecting sales by auctioneers 
a provision excepting goods consigned for private 


sale. and not sold at auction. 


The remarks of Lord Justice Bramwell, in Laz v. 
Darlington, ante, 83, have been considerably com- 
mented on by our contemporaries. According to 
his Lordship the only “ prudence” in life seems to 
consist in staying at home. He said: ‘‘ Then, there 
was another expression used which I cannot help 
thinking was an unfortunate one. It was this: ‘What 
would a prudent man do?’ Just see the consequence 
of that sort of reasoning; a prudent cabman, with 
a good horse, having a shilling fare offered to him, 
would have stopped at home; a prudent cabman 
with a bad horse and a pound fare offered to him 
would have chanced it. The consequence would be 
that he could recover if he hurt a bad horse, but he 
could not recover if he hurt a good one. The 
truth is, that to talk of what a prudent man would 
do isa misleading way of considering the matter. 
A prudent man would lead a forlorn hope under 
some circumstances, because the possible gain, in 
his estimation, would equal the risk. It is not, 
therefore, a question of prudence.” Of this the 
Solicitors’ Journal says: ‘‘It seems to us, we must 
confess, that the reasoning of the learned Lord 
Justice savours somewhat of over subtlety and special 
pleading.” And in another case his Lordship put 
this dilemna in a case where a man injured himself 
by falling over something in an insufficiently lighted 
station. ‘‘If it was too dark for the man to see, he 
had no business to go there. If it was light enough 
for him to see, he had no business to tumble over 





ES 
the obstacle.” The witty author of the delightful 
‘“*Scintilla Juris” must have had his Lordship in 
mind when he imagined the following judgment in 
the case of Graviped v. Curricle, where a man had 
been knocked down and run over by a horse and 
cart: ‘‘The plaintiff must have been in the way, 
otherwise he would not have been run over. Now 
the cart was going very fast, or it was not. If not, 
the plaintiff should either have got out of the way, 
or never have got in. I care not which; nor need 
any one else. But if it was going at a great speed 
what must be the cause of that? Why, I say why 
— because it is certain — why, the impulsiveness of 
the horse, for no vehicle can draw itself. Now is 
the defendant responsible for that? There is no 
evidence that he caused 1t. * * The impulsive- 
ness results from the horse’s being well fed; and if 
defendant did not feed it well, some one would cer- 
tainly prosecute him. * * Is not this a case of 
vis major? Is it to be said that defendant is bound 
to hire a driver able to hold his horse even when 
is most restive? * * As well might it be said that 
the plaintiff's counsel has argued badly because he 
fails — as surely he will—to get my judgment in 
his favor. Yet he may have argued his best — 
though I hope not. * * Oh, yes: I wish to add 
that none of my brothers agree with this judgment.” 


A very grave law question is pending in Congress, 
namely, whether a representative can copyright a 
speech, and have it published and circulated at the 
expense of the government. That is what Mr. 
Downey did. As may be inferred from his name, 
Mr. Downey isa young gentleman. He is a dele- 
gate from Wyoming, his ancestors having by some 
oversight of Col. Brandt been spared in the Indian 
massacre of the last century. Mr. Downey intro- 
duced a resolution relative to biblical pictures to be 
painted on the wall of the capitol. He desisted 
from delivering the said speech, but nefariously 
obtained leave (which the House are always de- 
lighted to grant) to file it for publication in the 
Record. There it accordingly appeared, covering 
fifteen mortal (or immortal) pages. But what was the 
horror and indignation of Congress and the country 
on discovering that the speech was in the form ofa 
poem, and copyrighted! Thereupon Mr. Garfield, 
who can’t make a rhyme to save his life, moved to 
refer it to the committee on rules to report 1f this 
sort of thing was regular. Mr. Conger opposed the 
motion, saying he had glanced at the speech, and 
considered it as good as the average (notoriously 
very high) of the prosey speeches published in the 
Record, and proposed to have the clerk read it. The 
House rebelled at this suggestion, and Mr. Gar- 
field’s motion prevailed. We have not ourselves 
perused Mr. Downey’s production. We threw the 
Record in question, according to our habit, into our 
waste-basket, ignorant that we were thus throwing 
away a modern Aneid, for as we infer from Mr. Gar- 
field’s remarks, the work owed considerable part of 
its inspiration to that immortal epic. But here is this 
important question to be settled, as Mr. Garfield 
puts it: “If a gentleman getting the privilege to 





THE ALBANY LAW JOURNAL. 


343 

















print on any subject can deliver a poem, I can get 
up and reply under the privilege to print, and print 
the whole of the Mneid or the whole of Horace as 
my view of the pagan side of this question. I can 
print all the literature of antiquity under the cover 
of a privilege to print. The question is whether I 
aw entitled, whether the Delegate from Utah is en- 
titled to have the Mormon bible printed whenever 
he says he wants to defend any thing, under a priv- 
ilege to print — whether anybody and everybody in 
this House can fill our Record with whatever they 
choose, copyrighted or not—put a book to print 
whenever they choose. That isthe question.” One 
thing is certain; Mr. Downey has succeeded in get- 
ting a first-class free advertisement for his work, and 
his ingenuity deserves our admiration. But we can- 
not approve the practice. We prefer the Texan 
doctrine in Harris v. State, 6 Tex. Ct. App. 103, 
where the charge was of fratricide. The jury 
might have overlooked that, but they undoubtedly 
were hardened into conviction by a confession, in 
which among other things the prisoner remarked: 
“Poetry by C.H. I have a darling little wife, per- 
haps sisters three; likewise an aged father, he shed 
his tears forme.” Perhapsif he had not announced 
it as poetry, they might have let him off for murder 
in the second degree, but that sealed his fate. Let 
Mr. Downey beware. His production commences 
‘ah me! and closes ‘‘amen!” Probably the reader 


would reverse the position of these exclamations. 


sea 
NOTES OF CASES. 

WO interesting decisions concerning the domestic 
relations were made by the Rhode Island Su- 
preme Court, at October term, 1879. The first was 
in McKim v. McKim, and involved the right, as 
between disagreeing parents, to the custody of a 
female child four years old and of delicate health, 
the wife having deserted the husband, without any 
evidence of any lawful cause, and taken the child. 
The court thus state the case: ‘‘ We think the peti- 
tioner is morally fit to have the custody of his child 
and that he is entirely competent to provide for her 
education and physical wants. But on the other 
hand, the child will doubtless enjoy equally good 
advantages where she now is, in the house of her 
maternal grandfather, who is a man of means, and 
she will have, in addition to them, the affectionate 
care of a mother, who, whatever her idiosyncrasies, 
is evidently a lady of superior moral and mental en- 
dowments; whereas with her father she will prob- 
ably have to be confined to a hired nurse or servant. 
The welfare of the child, considering her tender 
age, her sex, and the delicacy of her constitution, 
will, in our opinion, be best subserved by leaving 
her for the present with her mother; and indeed we 
think that for the present, to take her from her 
mother is too hazardous an experiment for us to try, 
unless the law, in deference to the superior right of 
the father, requires it of us. The question is, then, 
Does the law require it?” This question they de- 
termine in the negative. The law as laid down in 
Rex v. Greenhill, 4 A. & E. 624, decided in 1836, 








favored the father at the expense of the mother to 
such an extent that it shocked the moral sentiment 
of the nation, and led toa modification by act of 
Parliament. The doctrine of that case, however, 
was a relapse from the more reasonable doctrine of 
Rex vy. Delaval, 3 Burr, 1484, decided in 1763, and 
Blissett’s case, Lofft, 748, where, while recognizing 
the preferable right of the father, is was held that 
the court had a discretion, for the good of the child, 
to decide each particular case according to its cir- 
cumstances. The court continue: ‘‘In this country 
the earlier English doctrine has generally been 
adopted. In Commonwealth v. Briggs, 16 Pick. 203, 
Chief Justice Shaw said, that ‘in the case of a child 
of tender years, the good of the child is to be re- 
garded as the prominent consideration.’ It is true, 
that in that case the court decided that the father was 
entitled to the custody of his child; but the child, 
though he was only between three and four years 
old, was a boy, and it does not appear that his 
health was such as to demand a mother’s anxious 
care. There are American cases— several of them 
—in which the mother was allowed to retain the 
custody, solely because of the sex and tender years, 
or of the tender years, without regard to sex, of the 
child. In Hx parte Schumpert, 6 Rich. 344, the 
child was a girl between four and five years old, and 
the court refused to take her from her mother and 
deliver her to the father. In Commonwealth v. Ad- 
dicks, 5 Binn. 520, there were two female children 
aged respectively seven and ten, and the court at 
first refused to transfer them from the mother to 
the father; though the transfer was made three 
years later upon a second application; 2 Serg. & R. 
174. In State v. Paine, 4 Humph. 523, there were 
three children, a girl aged five, and two boys, aged 
seven and three. The court transferred the eldest 
boy to the father, but left the girl and the youngest 
boy with the mother, solely on the ground that they 
were of too tender an age to be removed from the 
protecting care of the mother. In State v. King, 1 
Ga. Dec. 93, the child, a girl two and a half years 
old, was transferred from father to mother, because, 
at her tender age, she needed a mother’s care. In 
People v. Mercien, A. D. 1839, 8 Paige, 47; 1840, 25 
Wend. 64; 1842, 3 Hill, 399, there were several 
efforts by writ of habeas corpus to obtain for a father 
from the mother the custody of their infant daughter, 
all of which were unavailing. Hurd on Habeas 
Corpus, 511-517. See, also, D’ Hauteville’s case, id. 
481, and State v. Baird, 21 N. J. Eq. 384. On the 
authority of these cases we think there can be no 
doubt that it is the well-being of the child, rather 
than the right of either parent, which ought to con- 
trol the court in its decision, and that even where 
the father is of good character and the mother not 
free from fault, it may yet be the duty of the court, 
out of regard for the tender age, the sex, or the 
delicate constitution of the child, to leave the child 
in the wakeful custody of the mother. The peti- 
tioner presses on our consideration the remark of 
Chief Justice Shaw in Commonwealth v. Briggs, 16 
Pick. 2038, 205, that ‘the unauthorized separation of 
the wife from the husband, without any apparent 
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j cause, is a strong reason why the child 
should not be restored to her.’ We are sensible of 
the weight of this remark; and if the child here, 
instead of being a girl, were a boy of somewhat 
riper age, in good health, we might deem it our 
duty under the law to restore him to his father, 
even at the risk of tearing the mother’s heartstrings 
asunder. We are led in this case to leave the child 
with the mother, not for the mother’s sake, but for 
the good of the child.” In People v. Humphreys, 
24 Barb. 521, the Supreme Court of this State 
awarded the custody of a nursing infant, less than 
six months old, to the father, as against the mother, 
who had deserted the husband without justifiable 
cause, and who could not wholly sustain the child 
from her breast, the father being willing to receive 
the mother, and provide for her and allow her the 
care of the child, if she would return. 


The other case is Peck v. Peck, holding that be- 
trothal, followed by copulation, does not make the 
common-law marriage per verba de futuro cum copula, 
when the parties looked forward to a formal cere- 
mony, and did not agree to become husband and 
wife without it. The court queried whether, there 
being no prohibitory language in the statute, a so- 
called common-law marriage is valid in Rhode 
Island, saying that there is high authority for the 
validity, and citing Hutchins v. Kimmell, 31 Mich. 
127; 8. C., 18 Am. Rep. 164, and Dyer v. Brannock, 
66 Mo. 391; 8. C., 27 Am. Rep. 359. We know of 
no authority to the contrary. But the court con- 
tinued: ‘Whether our statute is to be similarly 
construed, we do not find it necessary to decide, 
inasmuch as we are of opinion that a mere execu- 
tory agreement to marry does not become consum- 
mated by copulation unless the parties so intend, 
It is indispensable to marriage, whether under the 
statute or at common law, that the parties consent 
to be husband and wife presently, and though co- 
habitation following an engagement is evidence of 
such consent, it is not conclusive, but only prima 
facie evidence of it, and as such open to rebuttal by 
counter proof. 1 Bish. on Marr. & Div., §$ 253, 
254; Forbes v. Countess of Strathmore, Ferg. 113; 
Queen v. Millis, 10 Cl. & Fin. 534, 782; Robertson v. 
State, 42 Ala. 509; Port v. Port, 70 Ill. 484. See, 
also, Cheney v. Arnold, 15 N. Y. 845; Dunean v. 
Dunean, 10 Ohio St. 181, and Mr. Bishop’s criti- 
cisms on them; 1 Bish. on Marr. & Div., §§ 255-258. 
In the case at bar we think the evidence shows 
that the parties after their engagement were all 
along looking forward to a formal ceremony to make 
them husband and wife, and never agreed or con- 
sented to become such without it.” In our State it 
is held that verba de futuro, although followed by 
consummation, do not constitute a valid marriage. 


Cheney v. Arnold, supra. 


In Debenham v. Mellor, English Court of Appeal, 
as we learn from the London Law Times, March 24, 
1880, the action was bronght by a firm of linen- 





ee 
drapers, against the manager of a hotel, at Brighton, 
for goods supplied to his wife. It was admitteg 
that the goods were such as would be reasonably 
necessary or proper for her in her station. The de. 
fendant pleaded, however, that his wife was foy. 
bidden to exceed her allowance, and had no author. 
ity to pledge his credit. This was not her first 
dealing upon credit with the plaintiffs. At the trig] 
Mr. Justice Bowen directed the jury that where g 
husband and wife are living amicably together, as 
in this case, the goods supplied being reasonable 
goods considering her position, prima facie she 
would have authority to pledge her husband's 
credit; but if in fact it turns out that the husband 
has withdrawn such authority, then the prima facie 
presumption is rebutted; and further that there wag 
no necessity that the tradesman should know that 
the wife had been forbidden to pledge her hus 
band’s credit, if in fact she had been forbidden to 
pledge it. The jury found that at the time the 
goods were ordered the defendant had withdrawn 
from his wife authority to bind his credit, and for. 
bidden her to do so. Judgment was accordingly 
entered for the defendant. In the Court of Appeal 
counsel for the appellants argued that, according to 
the principle to be deduced from the authorities 
prior to Jolly v. Rees, the plaintiffs were entitled to 
a reasonable notice from the defendant of his with- 
drawal of the authority given to his wife to pledge 
his credit. Lords Justices Bramwell, Baggallay and 
Thesiger were unanimous in dismissing the appeal. 
The former having remarked that the question was 
whether the defendant was to pay for goods which 
had been supplied by the plaintiffs to his wife with- 
out his authority, and against his will— the goods 
being necessary in the sense that they were such as 
the wife would require — intimated that the courts 
could not take judicial cognizance of any practice 
of wives to pledge their husbands’ credit for such 
articles. Lord Justice Thesiger agreed with the de- 
cision of the majority in Jolly v. Rees, 15 C. B. (N. 
S.) 628, and thought that the authorities supported it, 
being to the effect that the wife’s authority to pledge 
her husband’s credit depended upon the ordinary 
principles of agency, and required some evidence of 
the husband’s authority, either express or implied 
from his acts and conduct. As to the presumption of 
authority arising from the wife living with her hus- 
band, his lordship thought that the notion was 
founded upon an erroneous view of what was meant 
by a presumption with reference to the wife’s au- 
thority, for the presumption only came to this, that 
the tradesman made out a prima facie case against 
the husband by showing the order given by the 
wife while they were cohabiting together; but it 
was a presumption rebutted by proof that the or- 
ders were without his authority. The holding is 
fully supported by Jolly v. Rees, supra; by Montagu 
v. Benedict, 3 B. & C. 678; and Seaton v. Benedict, 5 
Bing. 28; but seems contrary to Johnston v. Sumner, 
3 H. & N. 261. It expresses the American doctrine, 
as we understand it. It is said the case will go to 
the House of Lords. 
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IMPLIED REVOCATION OF WILL BY SUB- 
SEQUENT BIRTH OF CHILDREN. 





rN Negus v. Negus, 46 Iowa, 487; 8. C., 26 Am. 
Rep. 157, a testator, having two children, be- 
ueathed all his estate to his wife; subsequently 
two other children were born to him. It was held, 
relying on MeCullum v. McKenzie, 26 Towa, 510, 
that this revoked the will at common law. The 
court cited Sherry v. Lozier, 1 Brad. 437; but in 
that case the testator, having been in moderate cir- 
cumstances when the will was made, died possessed 
of a very large estate. The court also cited Johns- 
ton y. Johnston, 1 Phill. 447, but conceded that it 
held that subsequent birth ‘‘ with other circum- 
stances leaving no doubt of the testator’s inten- 
tion,” would work a revocation. Gibbons v. Caunt, 
4 Ves. 840, was admitted to be obiter. The court 
also quote Young's Appeal, 39 Penn. St. 119, where 
itissaid: ‘‘The principle of the common law of 
revocation of wills, by the subsquent birth of issue, 
is stated thus: ‘If the testator’s circumstances be 
so altered that new moral testamentary duties have 
accrued to him subsequent to the date of the will, 
such as may be presumed to produce a change of 
intention, this will amount to an implied revocation. 
Now, it matters not whether it be said that this 
principle was derived from the Roman law, or from 
our human instincts of justice. Certainly it is now 
a legitimate element of our common law, and we 
would not have received it but for those instincts, 
The Romans received it before us, because they 
were before us, and because they, too, were hu- 
man,’ ” 

The doctrine of the principal case is at least 
doubtful, so far as it holds that at common law the 
subsequent birth of a child, without any other cir- 
cumstances, will imply a revocation of a will. In 
the principal case the previous birth of two chil- 
dren may have been a circumstance to be consid- 
ered in arriving at the testator’s supposed inten- 
tions, but in the case cited and relied on (Me Cullum 
v. McKenzie, 26 Iowa, 510) there* was no such cir- 
cumstance. 

It was a matter of great controversy in the earliest 
eases whether subsequent marriage and the birth of 
achild would revoke a will, but this was at last 
settled in the affirmative. Brush v. Wilkins, 4 Johns. 
Ch. 506, and cases there cited. But it was early 
laid down in the Prerogative Court of Doctor’s 
Commons, that subsequent birth alone would not 
have that effect. Shepherd v. Shepherd, 5 T. R. 51, 
m. Here the court said: ‘‘ A great many cases have 
been cited at the bar to show that bachelor’s wills 
have been set aside on a subsequent marriage with 
issue. These cases are undoubtedly law, as well as 
a great many others which might be mentioned, 
where the courts have gone every length to revoke 
wills which have been made in a state which has 
been entirely altered, and where testamentary acts 
have been held forth as indicative of an inclination 
to have that will set aside. And this is well 





founded ; for the very power of devising is an in- 
dulgence allowed by the laws of particular States 
for the purpose of family provisions. Therefore, 
where so entire a change in the circumstances of a 
person has happened, or when new objects of care 
arise which he could not have had in his eye at the 
time, this will is no longer regarded as a considerate 
provision, but by operation of law is revoked. 
Hence it is that alienations or settlements of real 
property revoke precedent wills; and hence it is 
that subsequent marriage and birth of issue revoke 
a bachelor’s testament. But I do not find any case 
which goes to prove that a married man’s will may 
be set aside by the birth of children; and the prin- 
ciple already advanced will not embrace it so as to 
authorize any decision upon it in favor of the issue ; 
because by marriage and children the case of a 
bachelor is entirely altered, but the case of a mar- 
ried man with children is not so by the birth of 
more, and the law cannot presume a wish in the 
married man to have his will altered. Marriage and 
children at once revoke a will; but marriage alone 
will not; because the law allows other provisions 
for a wife, and she may provide for herself previous 
to the marriage; if she do not it is her own fault, 
and the law will not presume any thing in her favor 
to revoke her husband’s will. This is settled in 
abundance of cases, and is an incontrovertible 
position; and as marriage alone will not do this, 
so the birth of children alone will not, unless 
under very special circumstances. It has been 
sometimes done on a combination of circumstances, 
but never on the mere ground of the birth of a 
child.” 

Nothing different from this was decided in Johns- 
ton v. Johnston, 1 Phill. 447. Here it was held that 
the birth of a child, when accompanied with other 
circumstances, leaving no doubt of the testator’s inten- 
tion, was sufficient to revoke the will of a married 
man. In that case the testator not only had previ- 
ous children, and provided for one in ventre de sa 
mére, but his property had augmented from £20,000 
to £300,000, and the subsequent children were left 
entirely unprovided for. 

In Doe v. Barford, 4 M. & 8. 10, where one made 
a will after he married, and thereby devised to his 
niece, and died leaving his wife pregnant with a 
child subsequently born, of which pregnancy he had 
been ignorant, Lord Ellenborough held that this 
did not revoke the will. He said: ‘But if it is to 
be understood that every will is made upon a tacit 
condition that it shall stand revoked whenever the 
testator by the circumstance of the birth of a child 
becomes morally bound to provide for it, Ido not 
see why the birth of any one of a numerous succes- 
sion of children would not equally work a revoca- 
tion. But where are we to stop? Is the rule to 
vary with every change which constitutes a new sit- 
uation giving rise to new moral duties on the part 
of the parent ?” 

The American text-writers approve the doctrine 
of these cases. Kent says (4 Com. 523 m.) ‘the 


better opinion is that under the English law there 
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must be the concurrence of a subsequent marriage 
and a subsequent child, to work the revocation of a 
will; ” and Redfield (ch. 7, p. 292) says: ‘‘It seems 
that a subsequent birth of a child will not amount 
to a revocation.” 

Chancellor Kent came to the same conclusion in 
Brush vy. Wilkins, 4 Johns. Ch. 516, although he 
conceded that the point was not necessarily under 
examination. He gave there a learned and analyti- 
cal treatment of the subject. 

In Sneed v. Ewing, 5 J. J. Marsh. 472, the doc- 
trine of the principal case was held, but it was con- 
ceded to be obiter, because the matter was regulated 
by statute. The court say: ‘‘ This statute is, in our 
opinion, in accord with the pre-existing law, and is 
only declaratory of it. Reason and principle, as 
well as a preponderance of authority, repudiate the 
notion that both marriage and issue are necessary to 
an implied revocation; see the masterly argument 
of Fonblanque in Vol. 2, note b. This argument 
of the distinguished annotator is as conclusive as 
reason could make it; and although it may be op- 
posed by a numerical majority of decisions and 


dicta, it is sustained by a decisive preponderance of 


authority, and by acknowledged principles.’”’ But 
the courts do not point to the ‘‘ authority.” 

In McCay v. McCay, 1 Murph. (N. C.) 447, the 
testator, having had a child born subsequent to his 
will, in his last illness asked his physician if he 
thought his illness dangerous, for if it was, he wished 
to provide for his youngest child. The physician 
told him he thought him better, and advised a post- 
ponement. Held, that these circumstances did not 
amount to a revocation. There was no careful con- 
sideration of the question, however, so far as the 
opinion discloses. 

In Ash v. Ash, 9 Ohio St. 386, it is said, obiter, ‘‘ By 
the common law perhaps both marriage and the 
birth of a child were necessary to constitute such 
implied revocation.” 

In Tomlinson v. Tomlinson, 1 Ashm. (Penn.) 227, 
it issaid: ‘The numerical weight of English au- 
thority, perhaps, is that both a subsequent marriage 
and the subsequent birth of issue are required in 
order to induce courts of justice to consider a pre- 
vious will revoked by implication; ” but the matter 
was even then otherwise regulated by statute in 
Pennsylvania. 

The subject is a matter of statutory regulation in 
England and most of the United States of America, 
in accordance with what the principal case conceives 
to have been the common law. 

In the very recent case of Peters v. Siders, 126 
Mass. 135, a woman, by an ante-nuptial agreement, 
reserved to her sole use her real estate and the right 
to dispose of it by will. She made a will nine 
months after marriage, giving all her estate to her 
husband. About a month afterward she gave birth 
to a child, the complainant. eld, that the evi- 
dence of these facts justified the finding that her 
omission to provide in the will for the child was in- 
tentional, and that he could not claim under the 
statute. 





“CAN A CHATTEL MORTGAGE COVER AF. 
TER-ACQUIRED PROPERTY?” 
HIS question has been discussed by the Supreme 
Court of Mississippi in a number of cases. As the 
exponent of the policy of one of the States of the 
Union, the views of that court may be of interest. 

The leading case is that of Sellers v. Lester, 48 Migs, 
513, wherein the text-books and adjudications are nu- 
merously cited and quoted from. The mortgage 
embraced all the mules, stock and farming imple- 
ments, on a certain plantation, or which might be 
placed thereon by the mortgagors during the year, and 
all the crops to be raised thereon during the same year, 
This mortgage was recorded under the laws of the 
State of Mississippi in January, 1870. In March, sey- 
eral mules were added to the farming stock. In Octo- 
ber the above mortgagors, to secure an antecedent 
indebtedness, executed a second mortgage to another 
party, covering all the property named in the first, 
including the mules subsequently acquired. The suit 
was by bill in equity. The controversy was as to the 
after-acquired property. After citing and quoting 
from 1 Powell on Mort. 194; 25 Barb. 284; Pennock y, 
Coe, 23 How. (U. 8.) 128; Mitchell v. Winslow, 2 Story, 
644; 1 Ves. 409; 2Story’s Eq. Jur., § 1040; Legurdy, 
Hodges, 1 Ves. Jr. 477, with note by Sumner; 1 Myl. 
& K. 488; Langton v. Horton, 1 Hare, 549; 1 Paige, 
125; 2 id. 217; 1 B. Monroe, 124; 2 Selden, 179; 36 Vt. 
452; 3 Des. 74; 3 Ves. 582; 2 Serg. & Rawle, 11; 3 Bing. 
347, note; 14 Pick. 497; Montague on Liens, 36, note ¢; 
Story on Bailments, § 294; Gladstone, 2 Berly; 2 Mer. 
404; Hilliard on Mortg., vol. 2, p. 379, 84; id. p. 381; 
Carr vy. Allot, 27 L. J. Ex. 385; Domat (Cush. ed.) 
649, art. 5, and disclaiming a purpose to adopt, 
broadly, the doctrine laid down by Story, it was held 
that the mortgage attached to the after-acquired prop- 
erty so soon as acquired and was good against the 
second mortgage, especially as the latter was to secure 
an antecedent debt, and the second mortgagee had no- 
tice of the prior mortgage. 

The next case was that of Cayce v. Stovall, 50 Miss. 
396. The court gives this caution: ‘*‘ We do not wish 
to be understood as having committed ourselves to the 
broad doctrine that a mortgage of chattels thereafter 
to be acquired is unlimited, and in all circumstances 
to be sustained.”’ 

But on page 399 declares this doctrine: ‘‘ In Sillers 
et ux. v. Lester, 48 Miss. 523, the cases were extensively 
reviewed, and the doctrine deduced from many of 
them with approbation was that whilst at law the 
property or thing mortgaged must be in esse at the 
time, yet there may be a pledge or hypothecation 
which will take effect inequity so soon as the chattel 
shall be acquired or produced.”’ 

The case of White v. Thomas, 52 Miss. 49, the third, 
chronologically, was between the parties to the con- 
tract only. 

The following from the opinion of the court presents 
the whole case and the point decided: ‘* The fact that 
the cotton was not produced within fifteen months 
from the date of the contract for a lien upon it did 
not hinder its becoming subject to the operation of the 
contract, as between the parties to it when it came 
into being.’”’ The court deciding this case was com- 


posed of lawyers second to none in the southwest. 


Everman v. Robb, 52 Miss. 653, is the last case which 
has come to my knowledge. In 1871 R. demised his 
plantation to D. for five years. The lease was acknowl- 
edged and recorded. It created a first lien on the stock, 
implements and crops to be grown annually, to secure 
the rents. In 1873, D. gave a mortgage to E. for sup- 
plies. Six bales of cotton were delivered to E., when 
R. seized it for rent; in the possession of E. Held, 
that the lien retained by R. on the annual crops to be 
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grown during the term as security for his rents was 
not only good between the immediate parties, but was 
superior and paramount to the mortgage to E. by 


reason of the registration, the latter having notice of , 


R.’s equity. Registration of the lease was notice to 
subsequent purchasers and creditors who dealt with 
tho lessee in respect to the cotton at their peril. The 
following selections from the opinion are given: 

“The instruments under which the respective par- 
ties asserted right to the property having been regu- 
larly executed and recorded, the primary question is 
whether the clause of the lease reserving a lien on the 
crops to be produced from year to year is superior to 
the mortgage.” 

“The rule at common law seems to be that a chattel 
mortgage can only operate on property in actual exist- 
ence at the time. It is not valid as to goods not then 
in esse, or Which do not then belong to the mortgagor, 
to which he has no potential ownership. Lane_v. 
Thorton, 1 Man., Gr. & S. 379. In the early case of 
Grantham v. Hanley, Hob. 132, it was said ‘a man 
cannot grant all the wool that shall grow upon sheep 
that he may buy thereafter.’ But if the grant be of 
all the wool of his sheep for sever years, this is good, 
for that means the wool of the sheep the grantor then 
has. 

“The distinction is between the grant of an interest 
in property which the grantor then has in existence, or 
potentially, and an interest in property thereafter to 
be acquired. The ownership must be actual or poten- 
tial. * * * A grant implies a disposition of a thing 
in esse, or potentially so, as the clip of the wool, fora 
term of years, of the sheep which the man then has. 
The grantor owns the property from which the wool 
naturally grows, so that he may be said to be the 
potentialowner. * * * 

“Courts of equity in modern times, to give effect to 
contracts and engagements, where public policy would 
not be contravened, and the door not be opened to the 
perpetration of fraud, have imparted the virtue of 
securities, by way of liens, to many instruments which 
courts of law would not regard as operating as a grant 
or assignment of the thing, as in case of a technical 
mortgage. When it is said that a mortgage of a thing 
not in esse is void at law, no more is meant than that 
the instrument does not have effect to pass the title to 
the property. 

“Courts of equity constantly enforce rights attaching 
to property where the legal title is not involved, and 
where the owner of the right would have no counte- 
nance or support in a court of law. The reservation of 
alien for the purchase-money in the deed of convey- 
ance is of the same character ag the implied equity in 
favor of the vendor; neither creates a title to the prop- 
erty; neither amounts to any thing more than a privi- 
lege to subject the specific property to the debt. These 
are instances of liens created without a grant; where 
they attach, they are quite as effectual securities for 
the debt as a mortgage. Courts of equity have in cer- 
tain instances upheld contracts intended as grants by 
way of mortgage, which were ineffectual as such by 
giving them virtue as liens. These are some of the 
illustrations : 

“A ship-owner may assign the freight of a voyage 
which the vessel is prosecuting. In re ship Warre, 8 
Price, 269. Or he may sell, or hypothecate for ad- 
vances, the oil and head matter to be taken in a whal- 
ing voyage. Laughton v. Horton, 1 Hare, 549. 

“And the work animals on the plantation and such 
others as may be brought on it for farm use. Sillers 
et ux. v. Lester, 48 Miss. 523. 

‘*In these cases the instruments, though in the form 
of assignments or mortgages of the several subjects, 
could not operate to pass the legal title, for the reason 
above stated. Yet courts of chancery dealt with them 
as equitable securities or liens. 





“In Cayce, trustee, v. Stovall, 50 Miss. 400, whilst 
adopting the authority of these cases, the court said 
that it must not be understood as committing itself to 
the broad doctrine that a mortgage of chattels there- 
after to be acquired is unlimited and in all circum- 
stances to be sustained. 

‘‘An assignment or mortgage of all the goods which a 
man may hereafter acquire would be too vague and 
uncertain, and invalid for that reason as well as, per- 
haps, on grounds of public policy. But contingent 
estates and interests, though not assignable at law, 
may be the subject of a contract for a valuable con- 
sideration, which will be specifically enforced when 
the event happens. 2Story’s Eq., §§ 1040, 1046. At 
law the assignment of future accretions, or increase 
of any subject which a person owns at the time, will 
be respected. 

“The doctrine of equitable liens on things not i esse 
at the date of the contract, and the extent to which 
they will be upheld against subsequent creditors, has 
not as yet been sufficiently developed to admit of a 
precise generalization into principles. A careful study 
of the cases will disclose: 

‘“‘1st. That in each instance the contract had reference 
to some particular designated property which may, in 
the ordinary course of things and with reasonable cer- 
tainty, come into existence. 

‘*2d. The assignor or mortgagor must, at the date of 
the contract, have an actual interest in or concerning 
the subject. There must be an interest “ im presenti,” 
of which the future acquisition is the product, or in 
such wise incident to or connected with it constituting 
a tangible and substantial predicate of a contract. 
Morrill vy. Noyes, 56 Me. 458. 

“These tenants were purchasers of the land for the 
term of five years, to be used for agricultural purposes. 
As security for the price to be paid they pledged the 
crops. The thing hypothecated was to spring out of 
or be the product of the soil. It was directly con- 
nected with the land which the tenants owned for the 
term. The crops were contingencies depending on 
present existing property or interest in the lessees, and 
therefore the subject of sale or assignment. Story on 
Sales, § 186. 

‘* Whilst a person cannot make a present sale of all 
the wool that may grow on sheep, which he may here- 
after buy, ner of any other thing in which his interest 
is wholly prospective and doubtful, there may be a 
valid sale of the wine a vineyard is expected to pro- 
duce or the grain a field is expected to grow, the milk 
of a cow for the next year, or the future young of ani- 
mals. Story on Sales, § 185. 

‘*Tt is to be remarked in all these instances, that the 
subject of the sale sprung out of or depended upon 
some present right or property or interest which the 
seller had. 

‘*It seems to be a solecism to say that a mortgage is 
void at law and yet may be operative in equity. Much 
of the confusion and seeming conflict in the cases 
result from the infelicitous use of language which 
does not accurately convey the idea. The invalidity at 
law imports nothing more than that the mortgage is 
ineffectual as a grant to pass the legal title. The 
chancery court does not put itself in conflict with that 
principle, but construes the instrument as imposing a 
lien uron the thing when acquired or produced, treat- 
ing the legal title or ownership as still residing in the 
debtor. 

‘Prior to the enactment of the registration laws the 
current of all decisions was that possession by the 
mortgagee was essential to the validity of a chattel 
mortgage. 

“In controversies with subsequent creditors and pur- 
chasers, registration was regarded as of the same im- 
port as possession, and if the security was in other 
respects fair and bona fide, it would be unimpeachable, 
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Where there are no registration laws we find a great 
deal of discussion in the books as to thé necessity of a 
creditor, protected by an assignment of goods there- 
after to be produced or acquired, getting possession 
before a subsequent creditor has acquired a lien on 
them. Several of the cases cited by counsel, and 
others which we have consulted, are of that sort. 

“These statutes protect the assignee or mortgagee 
against subsequent liens and sales. They wero not de- 
signed to make good a title which was not good before, 
but to shield it, when bona fide, against claims which 
subsequently accrue against the property. We held, in 
the case of While v. Thomas et al. (MSS opinion), that 
the reservation of a lien in a lease on the annual crops 
would be enforced, in a court of chancery, between the 
parties. We now take the further step and declare 
that the lien retained by Robb on tho annual crops to 
be grown during the term, as security for his rent, was 
not only good between the immediate parties, but was 
superior and paramount to the mortgage of Everman 
& Co., they, by reason of the registration, having 
notice of Robb’s equity. Registration of the lease was 
notice to subsequent purchasers and creditors, who 
dealt with the lessees, in respect of the cotton at their 
peril. 

“This doctrine does not contravene public policy but, 
on the contrary, will be beneficial in its effects, as it 
may enable those with moderate means and little or 
no credit to engage in agriculture, by pledging the 
fruits of the soil for the rent; nor when, as in this 
case, the instrument has been recorded, can any one 
be deceived, for the nature of the property can be 
readily ascertained by consulting the public records.” 

J. TARBELL. 

April 9, 1880. 

TITLE TO STOLEN NEGOTIABLE BILLS OF 

LADING. 
SUPREME COURT OF THE UNITED STATES,.—OCTOBER 
TERM, 1879. 

ET AL., Plaintiffs in Error, v. MERCHANTS’ 
NATIONAL BANK OF St. Lovts. 

A statute declaring that bills of lading ‘‘ shall be negotiable 
and may be transferred by indorsement and delivery,” 
or declaring that “they shall be negotiable by written 
indorsement thereon, and delivery in the same manner 
as bills of exchange and promissory notes,’”’ does not 
put bills of lading in all respects on the footing of bills 
of exchange and other instruments which are the rep- 
resentatives of money. Accordingly, when an indorsed 
bill of lading was stolen from the owner without his 
negligence, held, that a purchaser for value, without 
notice from the thief, wou!d not acquire title thereto 
or to the goods represented thereby, against the owner. 
No statute is to be construed as altering the common 
law farther than its words import. 


SHAW 


N error tothe Circuit Court of the United States 
for the Eastern District of Pennsylvania. The 
opinion states the case. 

Srrone, J. The defendants below, now plaintiffs in 
error, bought the cotton from Miller & Brother by 
sample, through a cotton broker. No bill of lading or 
other written evidence of title in their vendors was 
exhibited to them. Hence, they can have no other 
or better title than their vendors had, 

The inquiry, therefore, is, what title had Miller & 
Brother as against the bank, which confessedly was 
the owner, and which is still the owner, unless it has 
lost its ownership by the fraudulent act of Kuhn & 
Brother? The cotton was represented by the bill of 
lading given to Norvill & Co., at St. Louis, and by 
them indorsed to the bank, to secure the payment of 
an accompanying discounted time-draft. That in- 
dorsement vested the title to the cotton, as well as to 





the contract, in the bank. While it there continued, 


and during the transit of the cotton from St. Louis to 
Philadelphia, the indorsed bill of lading was stolen by 
one of the firm of Kuhn & Brother, and by them in- 
dorsed over to Miller & Brother, for an advance of 
$8,500. The jury has found, however, that there was 
no negligence of the bank, or of its agents, in parting 
with the possession of the bill of lading, and that Mil- 
ler & Brother knew facts from which they had reason 
to believe it was held to secure the payment of an out- 
standing draft; in other words, that Kuhn & Brother 
were not the lawful owners of it, and had no right to 
dispose of it. 

It is therefore to be determined whether Miller & 
Brother, by taking the bill of lading from Kuhn & 
Brother under these circumstances, acquired thereby 
a good title to the cotton as against the bank. 

In considering this question it does not appear to us 
necessary to inquire whether the effect of the bill of 
lading in the hands of Miller & Brother is to be deter- 
mined by the law of Missouri, where the bill was given, 
or by the law of Pennsylvania, where the cotton was 
delivered. The statutes of both States enact that biils 
of lading shall be negotiable by indorsement and de- 
livery. The statute of Pennsylvania declares simply, 
they “shall be negotiable and may be transferred by 
indorsement and delivery;’’ while that of Missouri 
enacts that ‘‘they shall be negotiable by written in- 
dorsement thereon and delivery, in the same manner 
as bills of exchange and promissory notes.” There is 
no material difference between these provisions. Both 
statutes prescribe the manner of negotiation, @. e., by 
indorsement and delivery. Neither undertakes to de- 
fine the effect of such a transfer. 

We must, therefore, look outside of the statutes to 
learn what they mean by declaring such instruments 
negotiable. What is negotiability? It is a technical 
term derived from the usage of merchants and bank- 
ers, in transferring, primarily, bills of exchange and, 
afterward, promissory notes. At common law no con- 
tract was assignable, so as to give to an assignee a right 
to enforce it by suit in his own name. To this rule 
bills of exchange and promissory notes, payable to 
order or bearer, have been admitted exceptions, made 
such by adoption of the law merchant. They may be 
transferred by indorsement and delivery, and sucha 
transfer is called negotiation. It is a mercantile busi- 
ness transaction, and the capability of being thus trans- 
ferred, so as to give to the indorsee a right to sue on 
the contract in his own name, is what constitutes 
negotiability. The term negotiable expresses, at least 
primarily, this mode and effect of a transfer. 

In regard to bills and notes, certain other conse- 
quences generally, though not always, follow. Such 
as a liability of the indorser, if demand be duly made 
of the acceptor or maker, and seasonable notice of his 
default be given. Soif the indorsement be made be- 
fore the maturity of the bill or note, in due course of 
business, and be made for value to a bona fide holder, 
the maker or acceptor cannot set up against the in- 
dorsee any defense which he might have set up against 
the payee, had the bill or note remained in his hands. 

So also if a note, or bill of exchange, be indorsed in 
blank, if payable to order, or if it be payable to bearer, 
and therefore negotiable by delivery alone, and then 
be lost or stolen, a bona fide purchaser for value paid 
acquires title to it, even as against the true owner. 
This is an exception from the ordinary rule respecting 
personal property. But none of these consequences 
are necessary attendants or constituents of negotia- 
bility, or negotiation. That may exist without them. 
A bill or a note past due is negotiable, if it be payable 
to order, or bearer, but its indorsement or delivery 
does not cut off the defense of the maker or acceptor 
against it, or create such a contract as results from an 
indorsement before maturity, and does not give to the 
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purchaser of a lost or stolen bill the rights of the real 
owner. ; 

It does not necessarily follow, therefore, that because 
a statute has made bills of lading negotiable by in- 
dorsement and delivery, all these consequences of an 
indorsement and delivery of bills and notes before 
maturity ensue or are intended to result from such 
negotiation. 

Bills of exchange and promissory notes are excep- 
tional in their character. They are representatives of 
money, circulating in the commercial world as evi- 
dence of money, ‘‘of which any person in lawful pos- 
session may avail himself to pay debts or make pur- 
chases or make remittances of money from one country 
to another, or to remote places in the same country. 
Hence, as said by Story, J., it has become a general 
rule of the commercial world to hold bills of exchange 
as in some sort sacred instruments in favor of bona 

holders for a valuable consideration without 
notice.”’ Without such a holding they could not per- 
form their peculiar functions. It is for this reason it 
is held that if a bill or note, indorsed in blank or pay- 
able to bearer, be lost or stolen, and be purchased from 
the finder or thief, without any knowledge of want of 
ownership in the vendor, the bona fide purchaser may 
hold it against the true owner. He may hold it though 
he took it negligently, and when there were suspicious 
circumstances attending the transfer. Nothing short 
of actual or constructive notice that the instrument is 
not the property of the person who offers to sell it, 
that is, nothing short of mala fides will defeat his 
right. The rule is the same as that which protects the 
bona fide indorser of a bill or note purchased for value 
from the true owner. The purchaser is not bound to 
look beyond the instrument. Goodman v. Harvey, 4 
Ad. & Ellis, 873; Goodman v. Simonds, 20 How. 343; 
Murray v. Lardner, 2 Wall. 110; Mathews v. Poythress, 
4 Ga. 287. The rule was first applied to the case of a 
lost bank note (Miller v. Race, 1 Burrows, 452), and put 
upon the ground that the interests of trade, the usual 
course of business, and the fact that bank notes pass, 
from hand to hand as coin, require it. It was subse- 
quently held applicable to merchants’ drafts, and in 
Peacock v. Rhodes, 2 Doug. 633, to bills and notes, as 
coming within the same reason. 

The reason can have no application to the case of a 
lost or stolen bill of lading. The function of that in- 
strument is entirely different from that of a bill or 
note. It is not a representative of money, used for 
transmission of money, or for the payment of debts or 
for purchases. It does not pass from hand to hand as 
bank-notes or coin. It is a contract for the perform- 
ance of acertain duty. True,"it is a symbol of own- 
ership of the goods covered by it —a representative of 
those goods. But if the goods themselves be lost or 
stolen, no sale of them by the finder or thief, though 
to a bona fide purchaser for value, will divest the own- 
ership of the person who lost them, or from whom 
they were stolen. Why then should the sale of the 
symbol or mere representative of the goods have such 
an effect? It may be that the true owner by his negli- 
gence or carelessness may have put it in the power of 
a finder or thief to occupy ostensibly the position of a 
true owner and his carelessness may estop him from 
asserting that his right against a purchaser who has 
peen misled to his hurt by that carelessness. But the 
present is no such case. It is established by the ver- 
dict of the jury that the bank did not lose its posses- 
sion of the bill of lading negligently. There is no 
estoppel, therefore, against the bank’s right. 

Bills of lading are regarded as so much cotton, grain, 
iron, or other articles of merchandise. The merchan- 
dise is very often sold or pledged by the transfer of the 
bills which coverit. They are, in commerce, a very 
different thing from bills of exchange and promissory 
notes, gznswering a different purpose and performing 





different functions. It cannot be, therefore, that the 
statute which made them negotiable by indorsement 
and delivery, or negotiable in the same manner as bills 
of exchange and promissory notes are negotiable, in- 
tended to change totally their character, put them in 
all respects on the footing of instruments which are the 
representatives of money, and charge the negotiation 
of them with all the consequences which usually at- 
tend or follow the negotiation of bills and notes. Some 
of these consequences would be very strange if not im- 
possible. Such as the liability of indorsers, the duty 
of demand ad diem, notice of non-delivery by the car- 
rier, etc., or the loss of the owner's property by the 
fraudulent assignment of a thief. If these were in- 
tended, surely the statute would have said something 
more than merely make them negotiable by indorse- 
ment. No statute is to be construed as altering the 
common law, farther than its wordsimport. It is not 
to be construed as making any innovation upon the 
common law which it does not fairly express. Espe- 
cially is so great an innovation as would be placing bills 
of lading on the same footing in all respects with bills 
of exchange not to be inferred from words that can be 
fully satisfied without it. The law has most carefully 
protected the ownership of personal property, other 
than money, against misappropriation by others than 
the owner, even when it is out of his possession. This 
protection would be largely withdrawn if the misap- 
propriation of its symbol or representative could avail ” 
to defeat the ownership, even when the person who 
claims under a misappropriation had reason to believe 
that the person from whom he took the property had 
no right to it. 

We think, therefore, that the rule asserted in Good- 
man v. Harvey, Goodman v. Symonds, Murray v. Lard- 
ner, supra, and in Phelan v. Moss, 67 Penn. St. 59, is 
not applicable to a stolen bill of lading. At least the 
purchaser of such a bill, with reason to believe that his 
vendor was not the owner of the bill, or that it was 
held to secure the payment of an outstanding draft, is 
not a bona fide purchaser, and he is not entitled to hold 
the merchandise covered by the bill against its true 
owner. In the present case there was more than mere 
negligence on the part of Miller & Brother, more than 
mere reason for suspicion. There was reason to be- 
lieve Kuhn & Brother had no right to negotiate the 
bill. This falls very little, if any, short of knowledge. 
It may fairly be assumed that one who has reason to 
believe a fact exists, knows it exists. Certainly, if he 
be a reasonable being. 

This disposes of the principal objections urged 
against the charge given to the jury. They are not 
sustained. The other assignments of error are of lit- 
tle importance. We cannot say there was no evidence 
in the case to justify a submission to the jury 
of the question whether Miller & Brother knew 
any fact or facts from which they had reason to be- 
lieve that the bill of lading was held to secure pay- 
ment of an outstanding draft. It does not appear that 
we have before us all the evidence that was given, but 
if we have, there is enough to warrant « submission of 
that question. 

The exceptions to the admission of testimony, and 
to the cross-examination of Andrew H. Miller, are not 
of sufficient importance, even if they could be sus- 
tained, to justify our reversing the judgment. Nor 
are we convinced that they exhibit any error. 

There was undoubtedly a mistake in entering the 
verdict. It was a mistake of the clerk in using a 
superfluous word. The jury found a general verdict 
for the plaintiff. But they found the value of the 
goods “‘eloigned”’ to have been $7,015.97. The word 
eloigned was inadvertently used and it might have 
been stricken out. It should have been and it may be 
here. The judgment was entered properly. As the 
verdict was amendable in the court below we will re- 
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gard the amendment as made. It would be quite in- 
admissible to send the case back for another trial be- 
cause of such a verbal mistake. 
The judgment of the Circuit Court is affirmed. 
ne FS AE 
CONTRACTS BY STATES AS TO LOCATION 
OF COUNTY SEATS. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


NEWTON ET AL., Plaintiffs in Error, v. ComMIssIoN- 
ERS OF MAHONING. 


In the year 1846 the Legislature of Ohio passed an act 
whereby it was provided that the county seat of Mahon- 
ing county should be “ permanently established” at 
Canfield, upon the fulfillment of certain prescribed 
terms and conditions, which were fully complied with. 
The county seat was established accordingly, and re- 
mained at Canfield for about thirty years. In 1874 the 
Legislature passed another act, providing for its re- 
moval to Youngstown. 

This bill was filed, setting forth that the act of 1846, and 
what was done under it, constituted an executed con- 
tract, within the meaning and protection of the con- 
tract clause of the Constitution of the United States, 
and praying for a perpetual injunction against the re- 
moyal contemplated by the later act. Held, (1) That 
the contract clause of the Constitution had no applica- 
tion. (@) That the act of 1846 was a public law relating 
to a public subject, with respect to which a prior had no 
power to bind a subsequent Legislature. (3) Conceding 
there was acontract as claimed, it was satisfied on tho 
part of the State by establishing the county seat at Can- 
fleld, with the intent that it should remain there. (4) 
There was no stipulation that the county seat should be 
kept or remain there in perpetuity. (5) The rule of in- 


terpretation in cases like this, as against the State, is, 
that nothing is to be taken as conceded but what is 
given in express and explicit terms or by an'implication 


equally clear. Silence is negation, and doubt is fatal to 
the claim. 


N error to the Supreme Court of the State of Ohio. 
The action was brought by Eben Newton and oth- 
ers against the board of county commissioners of Ma- 
honing county, Ohio, to enjoin the removal of the 
county seat of said county, which had, under an act of 
the Legislature of Ohio providing that it should be 
“ permanently established ’’ at Canfield upon the ful- 
fillment of certain prescribed terms and conditions 
which were fulfilled, been established there. The 
Legislature of Ohio in 1874 passed another act provid- 
ing for the removal of such seat to Youngstown, and 
to restrain the defendants from proceeding under such 
act; this action was brought in the courts of Ohio; 
plaintiffs claiming that such act was in violation of the 
provision of the Federai Constitution forbidding State 
laws impairing the obligation of a contract. 


Swayne, J. It is claimed in behalf of the plaintiffs 
in error that the act of the 16th February, 1846, and 
what was done under it, constituted an executed con- 
tract which is binding on the State; and that the act 
of April 9th, 1874, and the steps taken pursuant to its 
provisions, impair the obligation of that contract, and 
bring the case within the contract clause of the Con- 
stitution of the United States. Art. 1, § 10. 

These allegations are the ground of our jurisdiction. 
They present the only question argued before us, and 
our remarks will be confined to that subject. 

The case may be properly considered under two as- 
pects: 

Was it competent for the State to enter into such a 
contract as is claimed to have been made? 

And if such a contract was made, what is its mean- 
ing and effect? 

Undoubtedly there are cases in which a State may, 
as it were, lay aside its sovereignty and contract like 





an individual and be bound accordingly. Curran vy. 
Arkansas, 15 How. 309; Davis v. Gray, 16 Wall. 232. 

The cases in which such contracts have been sus- 
tained and enforced are very numerous. Many of 
them are cases in which the question was presented 
whether a private act of incorporation, or one or more 
of its clauses, is a contract within the meaning of the 
National Constitution. There is no such restraint 
upon the British Parliament. Hence the adjudica- 
tions of that country throw but little light upon the 
subject. 

The Dartmouth College case was the pioneer in this 
field of our jurisprudence. 

The principle there laid down, and since maintained 
in the cases which have followed and been controlled 
by it, has no application where the statute in question 
is a public law relating to a public subject within the 
domain of the general legislative power of the State, 
and involving the public rights and public welfare of 
the entire community affected by it. The two classes 
of cases are separated by a broad line of demarcation. 
The distinction was forced upon the attention of the 
court by the argument of the Dartmouth College case. 
Chief Justice Marshall said : 

‘That anterior to the formation of the Constitution, 

a course of legislation had prevailed in many, if not 
in all, of the States, which weakened the confidence 
of man in man, and embarrassed all transactions be- 
tween individuals, by dispensing with a faithful per- 
formance of engagements. To correct this mischief 
by restraining the power which produced it, the State 
Legislatures were forbidden ‘to pass any law impair- 
ing the obligation of contracts;’ that is, of contracts 
respecting property, under which some individual 
could claim a right to something beneficial to himself; 
and that since the clause in the Constitution must, in 
construction, receive some limitation, it may be con- 
fined, and ought to be confined, to cases of this de- 
scription—to cases within the mischief it was intended 
to remedy. 
_ “The general correctness of these observations can- 
not be controverted. That the framers of the Consti- 
tution did not intend to restrain the States in the 
regulation of their civil institutions, adopted for 
internal government, and that the instrument they 
have given us is not to be so construed, may be ad- 
mitted. The provision of the Constitution never has 
been understood to embrace other contracts than those 
which respect property, or some object of value, and 
confer rights which may be asserted in a court of jus- 
tice. It never has been understood to restrict the gen- 
eral right of the Legislature to legislate on the subject 
of divorces. * * * Ifthe act of incorporation bea 
grant of political power, if it create a civil institution 
to be employed in the administration of the govern- 
ment, or if the funds of the college be public property, 
or if the State of New Hampshire, as'a government, be 
alone interested in its transactions, the subject is one 
in which the Legislature of the State may act accord- 
ing to its own judgment, unrestrained by any limita- 
tion of its power imposed by the Constitution of the 
United States.” 

The judgment of the court in that case proceeded 
upon the ground that the college was ‘‘a private 
eleemosynary institution, endowed with a capacity to 
take property for purposes unconnected with the govern- 
ment, whose funds are bestowed by individuals on the 
faith of the charter.” 

In the latter case of East Hartford v. The Hartford 
Bridge Co., this court further said: ‘“ But it is not 
found necessary for us to decide finally on this first 
and most doubtful question, as our opinion is clearly 
in favor of the defendant in error on the other ques- 
tion; namely, that the parties to this grant did not by 
their charter stand in the attitude toward each other 
of making a contract by it, such as is contemplated in 
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the Constitution, and so could not be modified by sub- 
sequent legislation. The Legislature was acting here 
on the one part, and public municipal corporations on 
the other. They were acting, too, in relation to a 
public object, being virtually a highway across the 
river, over another highway up and down the river. 
From this standing and relation of these parties, and 
from the subject-matter of their action, we think that 
the doings of the Legislature as to this ferry must be 
considered rather as public laws than as contracts. 
They related to public interests. They changed as those 
interests demanded. The grantees likewise, the towns 
being mere organizations for public purposes, were 
liable to have their public powers, rights, and duties 
modified or abolished at any moment by the Legisla- 
ture. * * * 

“Tt is hardly possible to conceive the grounds on 
which a different result could be vindicated, without 
destroying all legislative sovereignty, and checking 
most legislative improvements and amendments, as 
well as supervision over its subordinate public bodies.”’ 

The legislative power of a State, except so far as 
restrained by its own Constitution, is at all times ab- 
solute with respect to all offices within its reach. It 
may at pleasure create or abolish them, or modify 
their duties. It may also shorten or lengthen the term 
of service. And it may increase or diminish the salary 
or change the mode of compensation. Butler et al. v. 
Pennsylvania, 10 How. 402. 

The police power of the States, and that with respect 
to municipal corporations, and to many other things 
that might be named, are of the same absolute charac- 
ter. Cooley’s Const. Lim., pp. 232, 342; The Regents v. 
Williams, 9 Gill & J. 391. 

In all these cases there can be no contract and no 
irrepealable law, because they are ‘‘ governmental 
subjects,” and hence within the category before 
stated. 

They involve public interests, and legislative acts 
concerning them are necessarily public laws. Every 
succeeding Legislature possesses the same jurisdiction 
and power with respect to them as its predecessors. 
The latter have the same power of repeal and modifi- 
cation which the former had of enactment, neither 
more nor less. All occupy, in this respect, a footing of 
perfect equality. This must necessarily be so in the 
nature of things. It is vital to the public welfare that 
each one should be able at all times to do whatever 
the varying circumstances and present exigencies 
touching the subject involved may require. A differ- 
-ent result would be fraught with evil. 

All these considerations apply with full force to the 
times and places of holding courts. They are both 
purely public things, and the laws concerning them 
must necessarily be of the same character. 

If one may be bargained about, so may the other. 
In this respect there is no difference in principle be- 
tween them. 

The same reasoning, pushed a step farther in the 
same direction, would involve the same result with re- 
spect to the seat of government of a State. 

If a State capital were sought to be removed under 
the circumstances of this case with respect to the 
county seat, whatever the public exigencies or the 
force of the public sentiment which demanded it, those 
interested, as are the plaintiffs in error, might, accord- 
ing to their argument, effectually forbid and prevent 
it, and this result could be brought about by means of 
a bill in equity and a perpetual injunction. 

It is true, a State cannot be sued without its con- 
sent, but this would be a small obstacle in the way of 
the assertion of so potent a right. Though the State 
cannot be sued, its officers, whose acts were illegal and 
void, may be. Osborn v. The Bank U. S., 9 Wheat. 
739; Davis v. Gray, 16 Wall. 204. 

A proposition leading to such consequences must be 





unsound. The parent and the offspring are alike. 
Armstrong v. The Commissioners, 4 Blackf. 209, was, 
in some of its features, not unlike the case before us. 
The act declared that “so soon as the public buildings 
are completed in the manner aforesaid, at the place 
designated, the same shall be forever thereafter the 
permanent seat of justice of said county of Dearborn.” 
Certain private individuals there, as here, had stipu- 
lated to build a ccurt-house, and their compliance 
was a condition precedent. The condition had been 
performed. It was held that “the act did not create 
a contract.” The subject was fully considered. It was 
held further, that a subsequent Legislature might 
competently pass an act for the removal of the county 
seat so established. In that case both had been done 
and both were sustained. The reasoning of the court 
was substantially the same with ours touching the 
eighth section of the act of 1846 here in question. 
Elwell and others v. Tucker, 1 id. 285, wasalso a case 
arising out of the removal of a county seat. The court 
said, ‘‘The establishment of the time and — of 
holding courts is a matter of general legislati 

ing which the act of one session of the General ‘Asem- 
bly cannot be binding on another.” See, also, Adams 
v. The County of Logan, 11 Ill. 336, and Bass v. Fonth- 
roy, 11 Texas, 698. They are to the same effect. 

Secondly. But conceding, for the purposes of this 
opinion, that there is here a contract, as claimed by 
the plaintiffs in error, then the question arises, What- 
is the contract; or, in other words, to what does it 
bind the State? 

The rules of interpretation touching such contracts 
are well settled in this court. In Tucker vy. Ferguson, 
22 Wall. 574, we said: ‘“* But the contract must be 
shown to exist. There is no presumption in its favor. 
Every reasonable doubt should be resolved against it. 
Where it exists, it is to be rigidly scrutinized, and 
never permitted to extend either in scope or duration 
beyond what the terms of the concession clearly re- 
quire.’”” There must have been a deliberate intention 
clearly manifested on the part of the State to grant 
what is claimed. Such a purpose cannot be inferred 
from equivocal language. Providence Bank v. Billings, 
4 Pet. 514; Gilman v. Sheboygan, 2 Black, 513. 

It must not be a mere gratuity. There must bea 
sufficient consideration, or no matter how long the 
alleged right has been enjoyed, it may be resumed by 
the State at its pleasure. Christ’s Church v. Phila., 24 
How. 300. No grant can be raised by mere inference 
or presumption, and the right granted must be clearly 
defined. Charles River Bridge v. Warren Bridge, 11 
Pet. 420. 

“The rule of construction in this class of cases is 
that it shall be most strongly against the corporation. 
Every reasonable doubt is to be resolved adversely. 
Nothing is to be taken as conceded but what is given 
in unmistakable terms or by an implication equally 
clear. The affirmative must be shown. Silence is 
negation and doubt is fatal to the claim. This doctrine 
is vital to the public welfare. It is axiomatic in the 
jurisprudence of this court.” Fertilizing Co. v. Hyde 
Park, 97 U. 8. 659. 

The 8th section of the act of 1846 declares: ‘‘That 
before the seat of justice shall be considered perma- 
nently established in the town of Canfield, the propri- 
etors or citizens thereof shall ’’ do certain things, all of 
which, it is admitted, were done in due time. This is 
the whole case of the plaintiffs in error. It will be 
observed that there is nothing said about the county 
seat remaining, or being kept, at Canfield forever, or 
for any specified time, or ‘* permanently.’’ At most the 
stipulation is that it shall be considered as 
established there when the conditions specified are ful- 
filled. If the Legislature had intended to assume an 
obligation that it should be kept there in perpetuity it 
is to be presumed it would havesaidso. We cannot— 
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certainly not in this case—interpolate into the statute 
a thing so important, which it does not contain. The 
most that can be claimed to have been intended by the 
State is, that when the conditions prescribed were 
complied with, the county seat should be then and 
thereupon ‘permanently established ’’ at the desig- 
nated place. We are, therefore, to consider what is the 
meaning of the phrase ‘permanently established.” 
Domicile is acquired by residence and the animus 
nanendi, the intent to remain. A permanent residence 
is acquired in the same way. In neither case is the 
idea involved that a change of domicile or of residence 
may not thereafter be made. But this in nowise af- 
feots the pre-existing legal status of the individual in 
either case while it continues. So the county seat 
was permanently established at Canfield when it was 
placed there with the intention that it should remain 
there. This fact, thus complete, was in nowise affected 
by the further fact that thirty years later the State 
changed its mind and determined to remove, and did 
remove,the same county seat to another locality. It ful- 
filled at the outset the entire obligation it had assumed. 
It did not stipulate to keep the county seat at Canfield 
perpetually, and the plaintiffs in error have no right to 
complain that it was not done. Keeping it there is 
another and a distinct thing, in regard to which the 
eighth section of the act is wholly silent. In Mead v. 
Ballard, 7 Wall. 290, land was conveyed on the 9th of 
August, 1848, ‘“‘upon the express understanding and 
condition” that a certain institution of learning then 
incorporated “shall be permanently located on said 
land,”’ between the date of the deed and the same day 
in the succeeding year. The trustees passed a resolu- 
tion, within the year, locating the institution on the 
premises, and at once contracted for the erection of 
the necessary buildings. The buildings were com- 
pleted, and the institution was in full operation by 
November, 1849. 

In the year 1857 the buildings were destroyed by fire 
and were not rebuilt. A part of the land was sold by 
the grantee. The heir of the grantor sued in eject- 
ment to recover the premises. This court, speaking by 
Mr. Justice Miller, said: ‘‘It is clear tous * * * 
that when the trustees passed their resolution locating 
the buildings on the land, with the intention that it 
should be the permanent place of conducting the busi- 
ness of the corporation, they had permanently located 
the institution, within the true construction of the 
contract. Counsel for the plaintiff attach to the word 
‘permanent’ a meaning inconsistent with the obvious 
intent of the parties—that the condition was one 
which might be fully performed within ayear. Such 
a construction is something more than a condition to 
locate. It is a covenant to build and rebuild —a cov- 
enant against removal at any time—a covenant to 
keep up an institution of learning on that land forever, 
or for avery indefinite time. This could not have 
been the intention of the parties.”’ 

In Harris v. Shaw, 13 Ill. 463, land was conveyed on 
condition that the county seat should be “ perma- 
nently located’’ upon it. The location was made ac- 
cordingly with that intent, but some years later the 
county seat was removed. The grantor sued to recover 
the land. The court said it was no part of the contract 
that the county seat should remain forever on the 
premises; that the grantor must be presumed to have 
known that the Legislature had the power to remove 
it at pleasure, and that he must be held to have had in 
view at least the probability of such a change when he 
made the deed. 

There is no point arising under either the former or 
the present Constitution of Ohio which in our judg- 
ment requires any remark. 

The results of the elaborate research of one of the 
counsel for the defendants in error show that the phrase 
“ permanently established’ is a formula in long and 





frequent use in Ohio, with respect to county seats es- 
tablished otherwise than temporarily. Yet it is be- 
lieved this is the first instance in the juridical history 
of the State in which such a claim as is here made has 
been set up. 

This practical interpretation of the meaning of the 
phrase, though by no means conclusive, is entitled to 
grave and respectful consideration. 

The judgment of the Supreme Court of Ohio is af- 
firmed. 


FOREIGN LAWS IMPAIRING THE OBLIGA- 
TION OF CONTRACTS. 


UNITED STATES CIRCUIT COURT, SOUTHERN DIs- 
TRICT OF NEW YORK, FEBRUARY, 1880. 


GEBHARD Vv. CANADA SOUTHERN RAILWAY Co. 


A Canada railroad company executed and issued bonds in 
Canada which by their terms were payable in the city 
of New York. In an action in New York upon the 
bonds to recover interest, the company set up an act of 
the Canadian Parliament, authorizing the company to 
substitute new bonds at a reduced rate of interest. 
Held, that the defense was not available; (1) because 
the law of the place of performance of the contract, and 
not of the place of its execution, governed, and th‘s law 
could not be affected by extraterritorial ‘egislation; 
(2) because the act of the Canadian Parliament was in- 
valid, on the ground that it violated fundamental prin- 
ciples of justice, and (3) because such act violated the 
fundamental principles of the Federal law. 


WaALLAcE, J. The plaintiff sues upon certain obli- 
gations executed and issued by the defendant repre- 
senting installments of interest due and unpaid upon 
the defendants’ issue of first mortgage bonds. The 
case, for convenience, may be considered as though 
the action were brought to recover several installments 
of interest due on the first day of January, 1877, upon 
the first mortgage bonds of the defendant. These 
bonds were executed and issued in Canada, but by 
their terms were payable at the city of New York. 

The defendant is a Canadian corporation, and insists 
in defense that it is discharged from the payment of 
these bonds by virtue of an act of the Parliament of 
the Dominion of Canada, passed in April, 1878, whereby 
the defendant was authorized to issue new bonds, pay- 
able in thirty years, in substitution of its first mort- 
gage bonds, and bearing a lower rate of interest. This 
uct declares that the assent of the holders of the first 
mortgage bonds shall be deemed to have been given to 
the substitution of the new bonds. The plaintiff in 
fact never assented to the substitution of the new 
bonds in the place of the first bonds. 

On first impression the defense seems an extraor- 
dinary one. It rests upon the theory that the original 
bonds, having been issued in Canada, are contracts 
controlled as respects the obligation, and its discharge 
by the law of Canada, and that the Canadian Parlia- 
ment, in the exercise of its unlimited powers, has dis- 
charged or modified the obligation of the contract, 
and that even though this be an arbitrary or unjust 
act it is conclusive upon the rights of the parties. 

Several general propositions applicable to the case are 
elementary. The Jaw of the place of the contract deter- 
mines the nature, the obligation and interpretation of 
the contract. But when the contract is to be performed 
in a different place to that in which it is made, the law 
of the place of performance, in conformity to the pre- 
sumed intention of the parties, determines the nature, 
obligation and interpretation of the contract. A de- 
fense or discharge, good by the law of the place of the 
contract is good wherever the contract is sought to be 
enforced, but when the place of the performance is not 
the place where the contract was made, the defense or 
discharge is valid or invalid, according to the law of 
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the place of performance. The doctrine that a defense 
or discharge, good by the law of the place of the con- 
tract, is good everywhere, is subject to several qualifi- 
cations, one of which is that the discharge or defense 
must not be of such character that it would conflict 
with the duty of the State where it is sought to be en- 
forced, toward its own citizens to recognize it. The 
laws of a State have no extraterritorial vigor, and are 
enforced by other States only upon considerations of 
comity, and these always yield to those higher consid- 
erations which demand of every State the protection 
of its own citizens against the unwarrantable acts of a 
foreign sovereignty. These familiar general proposi- 
tions require no citation from the authorities to sup- 
port them. Applying them here the defense cannot 
succeed. 

The plaintiff sues upon a contract which was made 
in Canada, but was to be performed in the State of 
New York, the place of payment being the place of 
performance, and a discharge of the obligation which 
derives its vitality solely from the authority of a for- 
eign sovereignty is of no more effect than would be the 
case if New York were the place where the contract 
was made. One of the most common instances in 
illustration of the rule is where the defense of usury is 
interposed, in an action brought here upon an obliga- 
tion made in a foreign State and bearing a higher rate 
of interest than is permitted by the laws of that State. 
When the obligation is payable here, the cases all 
agree that the usury laws of the foreign State have no 
application. 

Another class of cases more analogous to the pres- 
ent, because they involve the effect of an ex post facto 
discharge of the obligation, is where a discharge in 
hankruptcy has been obtained under the laws of the 
State where the contract was made. Such a discharge 
is not a defense when the place of performance of the 
obligation is in a different State. The question has 
frequently been considered by the Supreme Court of 
the United States, and although generally discussed in 
connection with constitutional questions, it has been 
ruled, with the concurrence of all the judges, that 
irrespective of other considerations, the discharge is 
inoperative when obtained in a different State from 
that where the debt was payable, because the contract 
and its obligation cannot be affected by the legislation 
of other States. See opinions of Grier, Daniel, Wood- 
bury, JJ., in Cook v. Moffat, 5 How. 295. 

The decision of the present case may probably rest 
upon this ground alone, but if the obligations in suit 
were Canadian contracts the defense would be unten- 
able. The act of the Canadian Parliament is an at- 
tempt to impair and destroy the obligation of a con- 
tract. Undoubtedly it was supposed, in view of the 
financial embarrassments of the defendant, that the 
new obligations authorized by the act would be ac- 
ceptable to the holders of the original bonds, and 
would be of equal if not of greater value. But the 
plaintiff was entitled to the money due by the terms 
of his bonds, and any legislative act which attempts to 
deprive him of it, by compelling him to accept some- 
thing different, violates fundamental principles of 
justice, and is in effect an arbitrary confiscation of the 
plaintiff's property. Although by the theory of the 
British Constitution Parliament is omnipotent, the 
jurists and statesmen of England have denied its 
right to transcend the boundaries which confine the 
discretion of Parliament within the ancient land- 
marks. 

When it was proposed by the act of Parliament to 
impair vested property rights by re-modelling the 
charter of the East India Company in 1783, the attempt 
was denounced by Lord Thurlow and Mr. Pitt, “‘as a 
total subversion of the law and Constitution of the 
country,” and some of the greatest jurists and judges 
of England have declared that an act of Parliament 





against common right and natural equity is void. 


Angell on Corporations, § 767. 

In our own country we regard such acts as so sub- 
versive of natural rights as not to be within the 
authority delegated to the legislative department of 
the government. It is sometimes supposed that be- 
cause the Constitution of the United States prohibits 
the States from passing such laws, and is silent as to 
the United States, the authority to pass them resides 
in Congress by implication. This is an erroneons as- 
sumption. As said by Nelson, J., 13 Wend. 328: ‘It 
is now considered a universal and fundamental propo- 
sition in every well-regulated and properly adminis- 
tered government, whether embodied in a constitu- 
tional form or not, that private property cannot be 
taken for private purposes, nor for public, without 
just compensation, and that the obligation of contracts 
cannot be abrogated or essentially impaired. These 
and other vested rights of the citizen are held sacred 
and inviolable even against the plenitude of power of 
the legislative department.’’ The same views are ex- 
pressed by the learned author of Cooley’s Constitu- 
tional Limitations, p. 176, as follows: ‘t However 
proper and prudent it may be expressly to prohibit 
those things which are not understood to be within 
the proper attributes of legislative power, such prohib- 
ition can never be essential when the extent of the 
power apportioned to the legislative department is 
found, upon examination, not to be broad enough to 
cover the obnoxious authority. The absence of such pro- 
hibition cannot by implication confer power. A con- 
tract is property; to destroy it partially is to take it, 
and to do this by arbitrary legislative action is to do it 
without due process of law. Sinking Fund cases, 99 
U. 8. 746-7. 

If any of our own States had passed such an act as 
the one under consideration, it would have been the 
duty of the courts of that State to treat it as an un- 
lawful exercise of power, and certainly it cannot be 
expected that this court will tolerate legislation by a 
foreign State, which it would not sanction if passed 
here, and which if allowed to operate would seriously 
prejudice the rights of a citizen of this State. 

Comity can ask no recognition of such unjust for- 
eign legislation, and the case falls under the qualifica- 
tion of the general rule which prescribes that when 
the foreign law is repugnant to the fundamental prin- 
ciples of the lex fori, it will be ignored. 

Judgment is ordered for plaintiff. 


a 
NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL— AMOUNT LESS THAN $500 — AMENDMENT 
— COUNTER-CLAIM. — Plaintiff, in his complaint, 
claimed $639. The answer denied many allegations in 
the complaint, alleged payment and expressly ad- 
mitted that defendant was indebted to plaintiff to the 
amount of $230—‘‘over all payments, off-sets and 
counter-claims.’’ At the trial before the referee de- 
fendant asked to be allowed to amend his answer by 
alleging therein a counter-claim for $700, but the 
referee declined to allow the amendment on the 
ground that the facts offered to be pleaded would not 
have constituted a counter-claim. Held, that although 
under Code § 191, if the counter-claim had been al- 
leged in the answer and put in issue by a reply, the 
case would have been appealable, it not being in the 
answer was not in controversy; and an appeal would 
not lie to this court, the amount in controversy being 
less than $500. Evenif the referee placed his refusal 
to allow the amendment upon an erroneous view of 
the law, it would not affect the matter. Such an error 
could be reviewed only like any other error committed 
upon the trial, and the amount in controversy would 
have to be determined by the pleadings as they actually 
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were. Appeal dismissed. Wiley v. Brigham, appel- 
lant. Opinion by Earl, J. 
[Decided April 6, 1880.]} 


ATTACHMENT — ESTOPPEL—SUCCESSIVE ATTACH- 
MENTS— USING AFFIDAVIT TWICE — PUBLICATION.— 
(1) An attachment was granted in an action against 
non-resident defendant May 13th. The time for com- 
mencing publication expired June 12th. No publica- 
tion was made up to that date, one of the defendants 
having requested plaintiff to suspend proceedings. 
Held, that the attachment fell by reason of the omis- 
sion to commence publication within thirty days (Code 
§ 638; Taylor. v. Troucou, 76 N. Y. 100), and that the 
request to suspend did not operate as an estoppel to 
preclude defendants from setting up want of publica- 
tion or service, A mere request to suspend legal pro- 
ceedings is not sufficient to place the party who com- 
plies with it in the same position as if he had gone on 
with them. (2) On the 12th of June the plaintiff 
obtained a second attachment from a judge, using for 
the purpose the same summons and complaint and 
affidavit upon which the first warrant had been 
granted, but giving a new undertaking. Thereafter a 
new order of publication was made. Held, that the 
second attachment was valid, and plaintiff had thirty 
days from the time it was granted to commence pub- 
lication. The court did not lose jurisdiction of the 
action by the failure to publish under the first order, 
and the plaintiff was entitled to use the same affidavit 
in applying for the second order. The cases of McCoy 
v. Hyde, 8 Cow. 68, which related to summary pro- 
ceedings to eject a tenant; Cutler v. Biggs, 2 Hill, 409; 
Robinson vy. Sinclair, 1 How. Pr. 106, relating to affi- 
davits of merits, distinguished. In Barnard v. Hey- 
drick, 49 Barb. 70, it was held that to obtain an order 
of publication against a non-resident an affidavit 
might be used which had been made in a different 
action, and in Langston v. Wetherell, 14 M. & W. 104, 
it was held, after advisement by the whole court, that 
in an application toa judge to hold a defendant to 
bail the plaintiff might use affidavits made and used 
shortly before on a similar application against the 
same defendant by a different plaintiff. Mojarietta et 
al. v. Saenz et al., appellants. Opinion by Rapallo, J. 
[Decided April 6, 1880.] 


CORPORATION — LIABILITY OF DIRECTORS — HOLD- 
ING OVER.—Defendants were elected trustees of a cor- 
poration formed under the general act of 1848, in Feb- 
ruary, 1874, for the year ending February 25, 1875. 
Before the expiration of that year the company 
became insolvent and discontinued its business. No 
trustees were elected after February, 1874, and the 
company ceased to do any business after January 15th, 
1875, and none of the defendants acted as trustees 
after that date. Held, that the defendants would not 
be liable under the provisions of the act for failing to 
make a report in January, 1876. Defendants could 
have continued to act as trustees under section 4 of 
the act until their successors were elected, and their 
acts would have bound the company, and if they had 
continued to act they would have been bound to make 
the report required by section 12. Craw v. Easterly, 
54 N. Y. 679; Easterly v. Barber, 65 id. 252. But they 
were not bound to hold over. Unless they chose to 
act, their offices became vacant at the end of the year. 
It was not necessary for them to resign to produce a 
vacancy. The vacancy would come from the termina- 
tion of their term of office. At common law a director 
holding over after the end of his term became an 
officer de facto, and as such could do acts binding the 
corporation. The only change effected by section 4 of 
the act is to make directors holding over and acting 
de jure directors until their successors are elected. 
See, also, Deming v. Puleston, 55 N. Y. 655; Reed v. 
Keese, 37 N. Y. Super. 269; S. C., 60 N. Y. 616; Vin- 





cent v. Sands, 33 id. 511; Sanborn vy. Lefferts, 58 id. 
179. Judgment affirmed. Van Amburgh et al., appel- 
lants, v. Baker et al. Opinion by Earl, J. 

[Decided April 20, 1880.] 


DAMAGES — FOR WRONGFUL SALE OF STOCK BY BRO- 
KER.— In an action by a broker against a customer, 
for whom he had purchased and held stock for the 
balance claimed to be due fur advances, it appeared 
that the stock was purchased by plaintiff for defend- 
ant, defendant furnishing a certain percentage of the 
price called a margin. In sucha transaction there is 
an implied or express agreement that if the stock de- 
preciates the margin shall be replenished and kept 
good upon demand; and upon a failure to do so the 
stock may be sold upon a reasonable and customary 
notice. In this case the stock having depreciated, 
plaintiff called upon defendant to make good his mar- 
gin, and upon his failure to do so sold the stock ata 
sacrifice without giving notice. Plaintiffs claimed the 
balance due for their advances less the amount re- 
ceived for the stock. Held, that defendant was not 
bound by the sale for want of notice, and might insist 
upon full indemnity for his loss or injury; but this 
was not necessarily the whole amount of plaintiff's 
claim. If the market value of the claim at the time of 
the sale or at areasonable time thereafter was greater 
than the amount received for it, defendant would have 
been entitled to the difference. Beyond this difference 
he was not injured. Baker v. Drake, 53 N. Y.20; 8S. 
C., 66 id. 518. Judgment reversed. Gruman, appellant, 
v. Smith, Opinion by Church, C. J. 

[Decided April 13, 1880.] 


REAL ESTATE — FIXTURES — GAS FITTINGS AND MIR- 
RORS—CHATTEL MORTGAGE — ESTOPPEL.— Gas pipes 
which run through the walls and under the floors of a 
house are permanent parts of the building, but fixtures 
attached to those pipes, where they are simply screwed 
on projections of the pipes from the walls, which can 
be detached by simply unscrewing them, are not. 
Neither are mirrors put up after a house is built, sup- 
ported in their places by hooks and supports, some of 
which are fastened with screws to the wood-work and 
others driven into the walls and capable of being de- 
tached without injury to the walls. Such articles are 
not appurtenances. Winslow v. Merchants’ Ins. Co., 
4 Metc. 311; Vaughan v. Haldeman, 33 Penn. St. 523; 
Rogers v. Crow, 40 Mo. 91; Montague v. Dent, 10 Rich. 
(S. C.) Law. 185; Shaw v. Lenke, 1 Daly, 487; Law- 
rence v. Kemp, 1 Duer, 363; Beck v. Re Bow, 1P. 
Williams, 94. And the mere declaration of the owner 
that he intends that such articles shall go with the 
house does not make them realty, nor does the pur- 
chase of them with the house as between a mortgagee 
under a mortgage from the purchaser, even though 
the mortgagor, when negotiating for the lease, repre- 
sents that they go with the house, no mention of that 
fact being made in the mortgage. And a purchaser 
from the mortgagor without notice of such articles 
would not be bound by the equities which might exist 
between the mortgagor and mortgagee by reason of 
such representations. Judgment affirmed. McKeage 
v. Hanover Fire Ins. Co., appellant. Opinion by Rap- 
allo, J. 

[Decided April 20, 1880.] 


STATUTORY CONSTRUCTION — GENERAL WORDS OF 
REPEAL DO NOT AFFECT SPECIAL STATUTES — ME- 
CHANICS’ LIEN LAW.—A special act will not be deemed 
repealed by implication in consequence of the passage 
of ageneral law containing a general repealing clause 
of inconsistent legislature. In re Evergreens, 47 N.Y. 
216; Bowen v. Leare, 5 Hill, 225; Village of Glovers- 
ville v. Howell, 70 N. Y. 287; Ex parte Del. & Hudson 
Canal Co., 69 id. 209. The Mechanics’ Lien Law of 
1844, ch. 305, was in terms applicable to the several 
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cities of the State (except New York), and in certain 
villages named. The Mechanics’ Lien Law of 1854 de- 
clares that ‘‘all acts heretofore passed for the better 
security of mechanics,’’ in certain counties named, 
“are hereby repealed,’’ and an act of 1858 (ch. 204), ex- 
tended to all counties in the State the provisions of 
the mechanics’ lien act, then applicable to certain 
counties only. Subsequent to the passage of these acts 
the Legislature on several occasions passed acts 
amending that of 1844. Held, (1) that under the 
principle above set forth the acts of 1854 and 1858 
would not be deemed to have repealed that of 1844; 
and (2) that the amendatory acts amounted to a legis- 
lative declaration that the original act, except as 
amended, remained in force (In re Rochester Water 
Com'rs, 66 N. Y. 414); or an implied admission of its 
continued validity and force. Smith v. People, 47 N. 
Y. 330. Judgment affirmed. Whipple, appellant, v. 
Christian. Opinion by Danforth, J. 

{Decided April 6, 1880.] 


——__— 


UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1879. 

ADMIRALTY PRACTICE— JOINING SUIT IN REM 
AGAINST VESSEL, WITH SUIT IN PERSONAM AGAINST 
CONSIGNEES OF CARGO. — The steamer S. being in great 
peril, at the request of those in command of her, the 
steamer M. went to her assistance and saved her and 
her cargo. Subsequently her cargo was delivered to 
the consignees, who executed to her master an average 
bond, agreeing to pay their respective proportions of 
whatever sum should be found due as expenses, charges 
and sacrifices in consequence of the said disaster. An 
action for salvage was commenced and a libel filed by 
the owners, etc., of the steamer M. against the S. and 
her cargo. TheS. was seized and service was made on 
the consignees, but no part of the cargo was seized. 
Suits for salvage may be in rem against the property 
saved or the proceeds thereof, or in personam against 
the party at whose request and for whose benefit the 
salvage service was performed. Power is vested in the 
Supreme Court to regulate the practice to be used in 
suits in equity or admiralty. The nineteenth admi- 
ralty rule prescribed by that court limits the right of 
the salvor to a suit in rem against the property saved 
or the proceeds thereof, or in personam against the 
party at whose request and for whose benefit the sal- 
vage service was performed. Held, that this suit could 
not be maintained against the consignees under the 
rule mentioned, as libellants, but they were neither 
employed nor sent out by the consignees, nor did the 
consignees request them to go to the assistance or relief 
of the ship or cargo. Even if the request of the mas- 
ter for assistance would be sufficient to enable the 
salvors to maintain an action in personam against the 
owners of the property, this would not benefit libel- 
lants, as the libel is against the ship and cargo and the 
consignees to whom the cargo was delivered; nor 
would they be in any better condition even if they 
had joined the owners instead of the consignees, as 
the difficulty would still remain that the proceeding is 
in rem aguinst the ship and cargo and in personam 
against the owners of the cargo, without joining the 
owners of the ship. Cases cited, The Boston, 1 Sumn, 
828; The Hope, 3 C. Rob. 215; 2 Parsonson Adm. 378; 
Dean v. Bates, 2 Wood. & M. 87; Ward v. Ogdensburg, 
1 Newb. Adm. 139; Nott v. Sabine, 2 Wood, 211. De- 
cree of U. S. Circuit Court, Louisiana, affirmed. The 
May Flower et al., appellants, v. The Sabine et al. 
Opinion by Clifford, J. 

CONSTITUTIONAL LAW—IMPAIRING CONTRACT — 
STATE AUTHORIZING SUIT AGAINST ITSELF — REPEAL. 
—The Legislature of Tennessee, under a provision in 





the State Constitution that ‘suits may be brought 
against the State in such manner and in such courts as 
the Legislature may by law direct,” enacted that 
actions might be instituted against the State under the 
same rules and regulations that governed actions be- 
tween private citizens. No power was given the courts 
to enforce their judgments, and the money could only 
be got through an appropriation by the Legislature. 
Subsequently this enactment was repealed. In an 
action brought in the State court, after such repeal, 
held, that the repealing act was constitutional and did 
not impair the obligation of a contract as to a liability 
of the State, incurred during the time the act allowing 
suits against it was in force. The remedy, which is 
protected by the contract clause of the Constitution, 
is something more than the privilege of having a claim 
adjudicated. Mere judicial inquiry into the rights of 
parties is not enough. There must be the power to 
enforce the results of such an inquiry before there can 
be said to be a remedy which the Constitution deems 
part of a contract. Inquiry is one thing; remedy 
another. Adjudication is of no value as a remedy 
unless enforcement follows. It is of no practical im- 
portance that a right has been established, if the right 
is no more available afterward than before. The Con- 
stitution preserves only such remedies as are required 
to enforce a contract. The right to sue which the State 
of Tennessee once gave its creditors was not, in legal 
effect, a judicial remedy for the enforcement of its 
contracts, and the obligation of its contracts were not 
impaired, within the meaning of the prohibitory 
clause of the Constitution of the United States, by 
taking it away. Judgment of Supreme Court of 
Tennessee affirmed. Memphis & Charleston Railroad 
Co., plaintiff in error, v. State of Tennessee et al. Opin- 
ion by Waite, C. J. The same rule held in a case 
where suit was instituted during the time an act of the 
Legislature of Alabama of similar purport was in force, 
which act was repealed before the final hearing in the 
case. Judgment of Supreme Court of Alabama af- 
firmed. South & North Alabama Railroad Co., plaintiff 
in error, v. Stateof Alabama. Opinion by Waite, C. J. 


PRESUMPTION OF FACT—THAT DEBT EXISTED FUR- 
NISHES NO PRESUMPTION OF PAYMENT — INSURANCE 
PREMIUMS.-- Defendant below was entitled to a percent- 
age, as agent, on premiums on policies obtained by him 
in plaintiff's insurance company, after tho first year, 
so long as the policies should continue in force. In 
this action, which was brought by the company against 
defendant after it had discharged him from his posi- 
tion as agent, defendant set up asa defense a set-off 
for the amount of such percentage. He proved that 
the amount of renewal premiums on policies in force 
at a certain date would be $8,700, and that his percent- 
age would be $4,754, but there was no proof that any 
renewal premiums had been paid. Held, that the jury 
could not infer that such premiums had been paid. It 
does not follow as a necessary or even reasonable 
sequence from the fact that a debt existed that it has 
been paid. Nor is there any presumption of its pay- 
ment upon which a jury can act. Much less can such 
a presumption arise in regard to the payment of re- 
newal premiums upon policies of insurance, such pre- 
miums not being debts due to the insurers, and not 
being collectible as debts. A jury may be allowed to 
presume the existence of a fact in some cases from the 
existence of other facts which have beon proved. But 
the presumed fact must have an immediate connection 
with or relation to the established fact from which it 
is inferred. If it has not, it is regarded as too remote. 
The only presumptions of fact which the law recog- 
nizes are immediate inferences from facts proved. In 
United States v. Ross, 92 U. S. 284, the court said: 
‘“Whenever circumstantial evidence is relied upon to 
prove a fact, the circumstances must be proved and 
not themselves be presumed.” Referring to the rule 
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laid down in Starkie on Evidence, page 80, they added : 
“It is upon this principle that courts are daily called 
upon to exclude evidence as too remote for the con- 
- sideration of the jury. The law requires an open and 
visible connection between the principal or evidentiary 
facts and the deductions from them, and does not per- 
mit a decision to be made on remote inferences. Best 
on Evidence, 9. A presumption which a jury may 
make is not a circumstance in proof, and it is not, 
therefore, a legitimate foundation for a presumption. 
There is no open and visible connection between the 
fact out of which the first presumption arises and the 
fact sought to be established by the dependent pre- 
sumption. Douglass v. Mitchell’s Ex., 35 Penn. St. 
446." Judgment of U. S. Circuit Court, 8S. D. New 
York, affirmed. Manning, plaintiff in error, v. John 
Hancock Mutual Life Ins. Co. Opinion by Strong, J. 
——— << 


NEW JERSEY COURT OF ERRORS AND AP- 
PEALS ABSTRACT. 


NOVEMBER TERM, 1879.* 

ADVERSE POSSESSION — BY CO-TENANT — FRAUD — 
POSSESSION OF UNENCLOSED LANDS. —In an action of 
ejectment it appeared that the parties were in fact 
tenants in common. The defendant entered under 
deeds of conveyance for the entire estate in fee, con- 
taining full covenants of warranty. He purchased the 
entire estate of his grantors in good faith and fora 
full consideration, and his deeds were promptly put on 
record. The judge instructed the jury that in the 
absence of evidence of bad faith or fraud, the defend- 
ant must be considered as a stranger to the plaintiff's 
title, and that the strict rule with regard to adverse 
possession, which governs between tenants in common, 
did not apply in this case. Held, no error. In the ac- 
quisition of title by adverse possession the distinction 
between strangers and tenants in common relates to 
the character of the evidence necessary to prove that 
the possession was adverse. If the parties are stran- 
gers in title, possession and the exercise of rights of 
ownership are in themselves, in the absence of ex- 
planatory evidence, proof of an ouster of the true 
owner; whereas, in cases of privity of title, such as 
subsists between tenants in common, the acts of pos- 
session of one tenant willin the absence of satisfac- 
tory evidence to the contrary be referred to the com- 
munity of title,and there must be clearer and more 
decisive evidence of an ouster by one tenant in com- 
mon of his associate, than is necessary to prove that a 
person having no right to possession has ousted the 
owner in severalty. Doe v. Taylor, 5 B. & Ad. 575; 
Prescott v. Nevers, 4 Mason, 330; Freeman on Co-ten- 
ancy, § 221; Newell v. Woodruff, 30 Conn. 492. The 
presumption that the entry of one co-tenant is for the 
benefit of all applies to athird person who acquires 
an undivided interest under a conveyance to that 
effect, from one of the original co-tenants. But where 
one tenant in common conveys the whole estate toa 
stranger, entry by the grantee thereunder operates as 
a disseizin of the other co-tenants; and if the grantee, 
entering under such a conveyance, places his deed 
upon record, and continues in the exclusive possession 
of the premises for the period of twenty years, with- 
out ‘any interference on the part of the other co-ten- 
ants, title to the whole estate may be acquired by 
adverse possession. Townsend v. Pastor, 4 Leon. 52; 
Co. Litt. 374 a, 330 b, n. 1; Gerry v. Holford, Cro. Eliz. 
615; Bigelow v. Jones, 10 Pick. 161; Kittredge vy. Locks, 
etc., Co., 17 id. 246; Parker v. Proprietors, 3 Metc. 91; 
Marcy v. Marcy, 6 id. 360; Jackson v. Brink, 5 Cow. 
483; Clapp v. Bromagham, 9 id. 530; Bradstreet v. 
Huntingdon, 5 Peters, 402; Clymer’s Lessee v. Daw- 





* To appear in 12 Vroom (51 N. J. Law) Reports 





kins, 3 How. 674; Doe v. Ketty, 1 Harr. 517. The 
general doctrine of the law that fraud in obtaining or 
continuing possession, or knowledge that the party’s 
claim to ownership is unfounded and wrongful, will 
not deprive him of his title by adverse possession, or 
relieve the true owner of the consequences of the bar 
of the statute of limitations, if the possession of the 
intruder has been in fact adverse, and has been as- 
serted by such open and notorious acts of ownership 
as are essential to title by adverse possession. Hum- 
bert v. Trinity Church, 24 Wend. 587; Co. Litt. 153 b ; 
8 Bac. Abr. 151; Thorpe v. Corwin, Spence. 319; Dem vy. 
Hunt, id. 487; Gregg v. Sayre, 8 Pet. 244. It may be 
regarded as settled in this State by long usage, sanc- 
tioned by a uniform course of practice, and supported 
by judicial decision, that mere entry on waste and 
uncultivated and unenclosed lands, under a survey, or 
a conveyance, or other claim of title, and occasional 
acts of trespass, extending over the period of twenty 
years, though coupled with the payment of taxes, are 
not such acts of possession as will deprive the true 
owner of his title. Such acts are evidence of an ad- 
verse claim of title, but do not amount to that actual, 
continued and uninterrupted possession which is essen- 
tial to title by adverse possession. In order to acquire 
title by adverse possession, the possession must be 
actual and exclusive, adverse and hostile, visible or 
notorious, continued and uninterrupted. Actual occu- 
pancy by residence, cultivation, or inclosure, or the 
erection of permanent improvements, is not necessa- 
rily required. Acts of ownership done upon the land, 
which are of such a nature as to manifest a notorious 
claim of property, and are continued for the period of 
twenty years without interruption or interference by 
the true owner, may, under the circumstances and in 
the situation of the property, be sufficient evidence of 
an ouster, and of an adverse possession, to support a 
claim of title by adverse possession, without any resi- 
dence, cultivation or inclosure. 4 Griff. An. Reg. 1269; 
Cornelius v. Giberson, 1 Dutch. 1; Cobb v. Davenport, 
3 Vroom, 369; Proprietors v. Springer, 4 Mass. 416; 
Ewing v. Burnet, 11 Peters, 41; Lord Advocate v. 
Blantyre, L. R., 4 App. Cas. 770; Jones v. Williams, 2 
M. & W. 331; Doe v. Kemp, 2 Bing. N. Cas. 102; 
Tyrwhitt v. Wynne, 2 B. & Ald. 554; Stanley v. White, 
14 East, 332. Foulke v. Bond. Opinion by Depue, J. 
— 


INSURANCE LAW. 

FIRE POLICY — CONDITION AGAINST OTHER INSUR- 
ANCE NOT BROKEN BY SUBSEQUENT VOID POLicy. —S. 
obtained from the O. D. Ins. Co. a policy of insurance 
on his storehouse and stock of goods, one condition of 
which policy was that there should be no other insur- 
ance on the property without the consent of the com- 
pany indorsed on its policy. Afterward 8., without 
the consent of the O. D. Ins. Co., and in ignorance 
that there was such a condition in its policy, obtained 
from the C. Ins. Co. another policy of insurance upon 
the same storehouse and stock of goods. In this 
policy was a condition that there is no previous 
policy of insurance upon the property. In an action 
by S. against the O. D. Ins. Co. upon its policy, held, 
that the condition in the first policy that if other in- 
surance should be effected without the consent of the 
company, the policy should be void, related only to 
other valid insurance; and the fact that S. attempted 
to effect a second insurance with the C. Co., which 
was invalid, by reason of the condition in its policy, 
does not avoid the first policy, and the O. D, Ins. Co. 
is liable on its policy. The second policy must at the 
time of the loss be inoperative, so that no action can 
be maintained upon it; but it is not necessary that it 
shall be absolutely void. It is sufficient if it is void- 
able. It is a general principle of law that in order to 
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avoid a policy on account of a subsequent insurance 
against an express condition therein, it must appear 
that such subsequent insurance is valid and can be en- 
forced. If it cannot be enforced it is no breach of the 
condition of the prior policy. Hubbard & Spencer v. 
Hartford F. Ins. Co., 33 Iowa, 326, supported by a well- 
considered and able opinion of Beck, J.; Jackson v. 
Mass. Mutual Fire Ins. Co., 23 Pick. 418; Clark v. New 
England Fire Ins. Co., 6 Cush. 342; Gale v. Belknap 
Co. Ins. Co., 41 N. H. 170; Stacey v. Franklin Fire 
Ins. Co., 2 W. & S. (Penn.) 506; Philbrook v. New 
England Mut. F. Ins. Co., 37 Me. 137; Schenck v. Mer- 
cer County Mutual Fire Ins. Co.,4 Zabr. (N. J.) 447; 
Jackson v. Farmers’ Mutual Fire Ins. Co., 5 Gray, 52; 
Gee v. Cheshire County Mutual Fire Ins. Co., 55 N. H. 
65; Rising Sun Ins. Co. v. Slaughter, 20 Ind. 520; 
Thomas v. Builders’ M. Fire Ins. Co.,119 Mass. 121; New 
England Ins. Co. v. Schettler, 38 Ill. 166; Knight v. Eu- 
reka F. & M. Ins. Co., 26 Ohio St. 664. In the foregoing 
decisions there is a difference of views upon some 
questions in relation to the general subject; but with 
perfect unanimity all of them maintain the proposi- 
tion hereinbefore announced. Opposed to all this 
array of authority is David v. Hartford Ins. Co., 18 
Iowa, 69; Bigler v. New York Central Ins. Co., 20 
Barb. 635, and same case, 22 N. Y. 402; Lackey v. 
Georgia Home Ins. Co., 42 Ga. 457; and Carpenter v. 
Providence Washington Ins. Co., 16 Peters, 495. In 
the Iowa case first mentioned (Hubbard v. Hartford 
F. Ins. Co.), Beck, J., says his conclusion is not in 
conflict with the cases in 13 Iowa, 69, 20 Barb. 635, and 
22 N. Y. 402. In the latter case the suit was brought 
to enforce the prior policy, and was defeated upon the 
ground ‘that it was avoided by a subsequent policy, 
which was shown to be valid by a judgment in favor 
of the assured, and that a draft had been given in sat- 
isfaction of the judgment. In Lackey v. Georgia Ins. 
Co., 42 Ga. 457, the court says: ‘‘The question here turns 
not so much on the contract as upon our statute. * * 
And this law would make void the first policy though 
nothing was said in it about a second policy.” The 
case, therefore, the court said, ‘‘ turned rather on the 
law than on the contract.’’ In Carpenter v. Provi- 
dence Ins. Co. the action was on the second policy and 
it was claimed by platntiff that the first policy was 
void because of fraudulent representations. It had 
not, however, been avoided at the time the second 
policy was taken, but was treated by all parties as a 
valid contract, Virginia Supreme Court of Appeals, 
November term, 1878. Sutherland v. Old Dominion 
Insurance Co. Opinion by Anderson, J.; Moncure, P., 
and Staples, J., concurred; Christian and Burke, JJ., 
dissent. 


In Firemans’ Ins. Co. of Dayton v. Holt, Ohio 
Supreme Court, Nov. 11, 1879, the same doctrine is 
held. In an opinion by Gilmore, C. J., it is stated 
that a condition in a fire policy against subsequent in- 
surance is not broken by the taking of subsequent 
policies by the insured which never took effect by 
reason of conditions therein contained, and further 
that the receipt of payment on such subsequent void 
policies is not matter of defense in an action on the 
prior policy. 


WAIVER — OF BREACH OF CONDITION AGAINST SUB- 
SEQUENT INSURANCE — WHAT DOES NOT AMOUNT TO. 
—A fire policy contained a clause avoiding it in case of 
subsequent insurance without consent of the com- 
pany. The assured having made aclaim for loss under 
the policy the company wrote to its agent that the 
claim was not properly made, adding: ‘Be good 
enough to inform Mr. Stevenson that if he has any 
claim to make against this company under or by virtue 
of a policy of insurance, such claim must be made in 
strict accordance with the conditions of said policy, to 
which he is respectfully referred.’’ Held, that this 





communicated to insured was not a waiver of any 
claim by the company of forfeiture by reason of other 
insurance. The act or conduct of the company, in 
order to operate as a waiver, must be such that the in- 
sured might reasonably infer therefrom that the com- 
pany did not mean to insist upon the forfeiture. The 
insured must have been misled to his prejudice, and if 
he is so misled by a reasonable and justifiable reliance 
upon the acts or conduct of the insurer, the waiver or 
estoppel attaches, whether it was so intended by the 
insurer or not. The case is not like one where the 
insured gives verbal notice of other insurance and the 
insurer does not notify him that the contract is at an 
end, nor like one where a defect in proof of loss is 
claimed and the insured is requested to incur heavy 
expense in perfecting proof, and does so incur it, no 
notice being given of an intention to rely on the for- 
,_iture. Webster v. Phoenix Ins. Co., 36 Wis. 71; Gans 
v. St. Paul, ete., Ins. Co., 43 id. 110; Kenton Ins. 
Co. v. Shea, 6 Bush, 174; Von. Bories v. United Life 
Ins. Co., 8 id. 136; Baer v. Phoenix Ins. Co., 4 id. 
244. Kentucky Court of Appeals, December, 1879. 
Phenix Insurance Co. v. Stevenson. Opinion by Hines, 


——_~—_—___—_——. 


RECENT ENGLISH DECISIONS. 

BAILMENT — LIABILITY OF WAREHOUSEMAN FOR 
WRONGFUL DELIVERY OF GOODS ON ONE OF TRIPLI- 
CATE BILLS OF LADING TO ORIGINAL CONSIGNEE. — 
Goods having been shipped for London consigned to 
C. & Co., the shipmaster signed a set of three bills of 
lading, marked ‘“ First,’”’ ‘‘Second,’’ and ‘Third,’ 
respectively, making the goods deliverableto “C. & 
Co., or their assigns, freight payable in London, the 
one of the bills being accomplished, the remainder to 
stand void.” During the voyage, C. & Co. indorsed 
the bill of lading marked ‘“ First ”’ to the plaintiffs for 
valuable consideration. Upon the arrival of the ship at 
London,C.& Co. entered the goods as consigned to them, 
and they were landed and placed in the custody of the 
defendants in their warehouses; the master lodging 
with the defendants notice under the Merchant Ship- 
ping Act, 1862, to detain the cargo until the freight 
should be paid. C. & Co. then produced to and lodged 
with the defendants the second part of the set of bills 
of lading. The defendants accordingly entered C. & 
Co. intheir books as enterers, importers, and propri- 
etors of the goods, and the stop for freight being after- 
ward removed, they delivered the goods to various 
persons upon delivery orders signed by C. & Co. Held, 
by Field, J., that the defendants were liable in an 
action by the plaintiffs for the value of the goods, for 
without deciding whether the master could have been 
exonerated by a delivery of the goods to the person 
first presenting a bill of lading, the defendants were 
not by receiving the goods subject to the stop for 
freight, placed in the same position as the master and 
entitled to his rights; and further, that in delivering 
the goods upon the order of ©. & Co., they had acted 
in a character beyond that of mere warehousemen, 
and were guilty of a conversion. Myerstein v. Barber, 
4H. L. 317; Batut v. Hartley, L. R.,7 Q. B. 594. Glyn, 
Mills, Currie & Co. v. East and West India Dock Co., L. 
R., 5 Q. B. D. 129. 


FRAUDULENT CONVEYANCE— 13 ELiz., CH. 5— DE- 
LAYING CREDITORS.—Debtors in insolvent circumstan- 
ces executed a deed by which they conveyed alJ their 
estate to trustees on trust to sell in such manner as they 
might think proper, and to divide the residue of the 
proceeds after paying expenses ratably among the 
creditors parties to the deed, and if the trustees 
thought fit, creditors who refused or neglected to 
execute, and if the trustees thought proper but not 
otherwise, to pay the dividends on debts due to non- 
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assenting creditors to the debtors. The deed provided 
for the payment of maintenance to the debtors if the 
trustees saw fit, and the executing creditors respect- 
ively indemnified the debtors and the trustees in 
respect to the bills of exchange and promissory notes 
made or indorsed to them respectively by the debtors 
in respect of tho scheduled debts. Held, that the deed 
was not void under 13 Eliz., ch. 5. Spencer v. Slater, 
4Q. B. D. 13, distinguished; General Furnishing Co. 
v. Venn, 1 H. & C. 153; Alton v. Harrison, L. R., 4 Ch. 
622. Boldero v. London and Westminster Discount Co., 
L. R., 5 Ex. D. 47. 


LIBEL — PRIVILEGED COMMUNICATION — REPORT OF 
PROCEEDINGS BEFORE A COURT OF JUSTICE.—A true 
report of the proceedings in a court of justice sent to 
a@ newspaper by a person who is not a reporter on the 
staff of a newspaper, is not privileged absolutely; and 
if it be sent from a malicious motive an action will lie. 
Stevens v. Sampson, L. R., 5 Ex. D., C. A. 53. 


SURETYSHIP — DISCHARGE OF SURETY BY LACHES 
OF CREDITOR—NEGLECT TO VALUE SECURITY IN 
BANKRUPtTCcYy.—The defendant was surety for the re- 
payment of asum of money advanced by the plaintiff 
to the principal debtor. Asa further security for the 
advance, the principal debtor deposited with the 
plaintiff a policy of life insurance. The principal 
debtor subsequently became bankrupt, the advance 
remaining unpaid, and the plaintiff proved against his 
estate for the full amount of the advance without 
valuing the policy of life insurance as a security, 
which was in consequence claimed by the trustee in 
bankruptcy as part of the bankrupt’s estate. It was 
contended by the defendant in an action against him 
as surety, that by not valuing the policy, and so de- 
priving him of the benefit of it, the plaintiff had dis- 
charged him from all liability as surety. Held, by 
Manisty, J., that the omission to value the policy was 
at most a mere neglect or omission on the part of the 
plaintiff, and as such did not discharge the defendant 
from all liability as surety, but only to the extent of 
the value of the policy. Wulff v. Jay, L. R.,7 Q. B. 
756, followed; Polak v. Everett, 1 Q. B. D. 669, dis- 
tinguished. Rainbow v. Juggins, L. R., 5 Q. B. D. 
138. 

——_—__>—_————_ 


NEW BOOKS AND NEW EDITIONS. 


BROWNE ON STATUTE OF FRAUDS. 

A Treatise on the Construction of the Statute of Frauds, as 
in force in England and the United States, with an Ap- 
pendix, containing the existing English and American 
Statutes. Fourth Edition. By Causten Browne, coun- 
sellor at law. Boston: Little, Brown & Co, 1880. Pp. 
Ixxxiii, 671. 

HE Statute of Frauds is undoubtedly the most 
famous of statutes, and it is quite probable that it 

has created more fraud and litigation than it has pre- 
vented. It is a little singular that it has not been 
oftener treated by writers. Mr. Browne’s work is, we 
believe, the best and most thorough, and is regarded 
as good authority in our courts. His division of the 
subject is simple and natural, his treatment is method- 
ical and clear, and his researches seem abundant. The 
list of cases citéd covers 70 pages of double columns. 

The great number of cases does not obstruct the text, 

but the principles are generally well stated, according 

to the theory of a treatise rather than a mere digest. 

The present edition is said to contain references to 

above a thousand cases not included in the last, which 

was issued in 1870. The volume is handsome. 


XLVII Wisconsin Reports. 


This volume contains cases determined at the Jan- 
uary and August terms, 1879, and shows a commenda- 





ble degree of care and promptness on the part of Mr. 
Conover, the reporter. The following cases are of 
especial interest: Redman v. Hartford Fire Insurance 
Co., 89. — An application for fire insurance contained a 
statement that ‘‘the foregoing is a just, full and true 
exposition of all the facts and circumstances in regard 
to the condition, situation, value, and risk of the prop- 
erty to be insured, so far as the same are known to the 
applicant and are material to the risk, and the same is 
hereby made a condition of the insurance and a war- 
ranty on the part of the assured;”’ and the policy 
made the application a part of itanda warranty. Held, 
that the warranty was only such as was described in 
the application. Dayton v. Walsh, 113. — Crops raised 
on a wife’s land by the husband’s labor are not liable 
for his debts. Ingram v. Rankin, 406.—In an action 
for conversion or breach of contract to deliver goods, 
unless the plaintiff has been deprived of some special 
use of the goods, anticipated by the defendants, or is 
entitled to exemplary damages, the measure of dam- 
ages is the value of the goods at the time and place of 
conversion or when and where delivery was due, with 
interest to the time of trial. Klauber v. Biggerstaff. 
551. — The word ‘‘currency,” in a certificate of deposit, 
means money, and bank notes, issued by lawful au- 
thority and in circulation at par with coin. Mellen v. 
Goldsmith, 573.—If a creditor, having orally agreed 
with the debtor and with other creditors to join ina 
composition deed, and such deed having been executed 
by the others, refuses to sign it, he can recover only the 
rate fixed in the agreement. Thompson v. Herman, 
602.— A common seaman is bound to obey orders, and 
if he receives an injury in obeying an order manifestly 
perilous, he is not chargeable with contributory negli- 
gence. Sanger v. Dun, 615.— Plaintiffs intrusted a 
claim for collection to a mercantile and collecting 
agency, taking a receipt conditioned that the claim 
was to be transmitted to an attorney for collection or 
adjustment at the risk and on the account of the 
plaintiffs, and signing a similar agreement in the de- 
fendants’ books, Held, that these instruments con- 
stituted the contract, and the defendants were not 
liable for the attorney’s acts or default, in the absence 
of proof of gross negligence in selecting him. Town- 
sends v. Smith, 623. — Where a defendant was fraudu- 
lently induced to come within the jurisdiction of the 
court, the service of civil process upon him will be set 
aside, although the design, when the representations 
were made, was to arrest him on acriminal charge. 
Cottrill v. Chicago, Milwaukee & St. Paul Ry. Co., 634. 
— A locomotive engineer, killed by remaining upon his 
engine when a collision was imminent, and taking 
measures to stop his train, is not chargeable with con- 
tributory negligence, although he might have escaped 
injury by leaving his post. 
———_>_—— 


CORRESPONDENCE. 


“ ss.’’ 


To the Editor of the Albany Law Journal: 

A rustic, seeing a post by the side of a railway, on 
which were painted the letters W. & R., and being told 
that the letters on the post stood for the words 
‘“‘whistle”’ and “‘ring,’”’ said, after some reflection: 
“Well, I know that w-r-i-n-g spells wring, but I’m 
blowed if I see how you get an R into whistle.”” When 
reading law, I frequently, in copying papers, came 
upon the mysterious symbol “‘ss.,’’ and in answer to 
my request for an explanation, the lawyer with whom 
I was studying told me that those letters stood for the 
word “‘scilicet.”’ This silenced but did not satisfy me; 
for from that day to this it has never been clear to me 
how the word “scilicet’’ could furnish comfortable 
accommodations to more than one “‘s,”” 
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Yet the lawyer who answered my question had all 
authority at his back. Every dictionary, legal or other- 
wise, which contains the abbreviation ‘‘ss.,’’ states 
that it is an abbreviation for the word ‘“‘scilicet.”’ 
Every legal word which attempts to explain the mean- 
ing of ‘“‘ss.,” gives the explanation by the abrupt 
declaration that the letters represent the word 
“scilicet.”” It seems to be a tradition, the origin of 
which has been lost sight of, and which, like many 
other traditions, will not endure a close scrutiny. 
Years ago when small Greek children were taught that 
Atlas supported the heavens on his shoulders, they 
were doubtless warned not to make any further in- 
quiries, but to accept the statement blindly and rever- 
ently. The same warning should accompany the 
“scilicet ’ explanation of “ss.” For in spite of 
the authority in its favor, I venture to believe that 
“ss.” does not represent “‘scilicet.”’ That abbrevia- 
tionis only used in acts-requiring peculiar solemnity— 
affidavits, acknowledgments, certificates. In the last 
two itis sometimes omitted, but it always precedes and 
introduces an affidavit. Apparently as the act be- 
comes more solemn, the “ss.’’ becomes more import- 
ant. What then is its meaning? Certainly not “ scil- 
icet ’’ — ‘to wit,’ — which, occupying the place which 
**ss.”" occupies, would be absolutely meaningless. 
There is, however, an explanation, which, whether or 
not it be correct, is at least plausible. 

The most binding oath which the Rosicrucians could 
take was that in the name of the Holy Spirit—Sanctus 
Spiritus—and in writing the oath the name of the 
Holy Spirit was abbreviated to ss. Doubtless they 
were not the first to make use of this oath. It 
is declared in the Scriptures that blasphemy against 
the Holy Ghost is asin which shall not be par- 
doned either in this world or in the world to come. 
The awful consequences of this sin probably led to an 
early adoption of the appeal to the Holy Ghost, as the 
weightiest obligation which men could attach to their 
promises or acts. If this theory be correct it is reason- 
ably certain that the name of the Holy Ghost would, 
in writing, be abbreviated, after the fashion of early 
times, to ss. Thus we have I. H.S. for the Latin 
ITesus Hominum Salvator: Ichthus for the Greek 
** Jesus Christ, Son of God, Saviour;’? and numerous 
other abbreviations of a like character. It is there- 
fore probable that the Rosicrucians, in using the oath 
inthe name of the Holy Spirit and in abbreviating 
that name to ss. originated nothing, but merely 
adopted an old form of oath, with its written abbrevi- 
ation. Certainly the similarity between the ss. of 
this oath and the ss. of legal usage is striking. And 
if they may claim an origin not merely similar, but 
identical, we shall then have the reason for the use of 
ss. in those acts whose execution calls for particular 
solemnity. 

This theory may be incorrect; but so long as the 
** scilicet’’ explanation is as feeble as it now is—so 
long in fact as it is not an explanation but an assertion 
— itis not, in my opinion, as deserving of acceptance 
as the one here given. H. 

RocHESTER, April 14, 1880. 


[We have always thought ‘‘ss.” a singular abbre- 


viation of ‘‘scilicet.” But the latter expression 
would not be meaningless where ‘‘Ss,” is used. 
Although ‘‘scilicet” is always defined ‘‘ to wit,” as 
if it were equivalent to ‘‘namely,” yet ‘‘to wit” was 
originally employed there in the sense of ‘*to know” 
— ‘‘wit” being an old form of ‘‘ know.” ‘‘ Seilicet” 
is derived from scire and licet, and means ‘‘ it is per- 
mitted to know.” As thus understood the cabalistic 
letters have the force of the phrase ‘‘ Know all men 
by these presents.”—Ep. Aus. L. J.] 





LAwson’s CONTRACTS OF CARRIAGE. 


To the Editor of the Albany Law Journal: 

I observe, in your last issue, in concluding an article 
upon ‘ Contracts of Carriage,’ you say ‘‘ Mr. Lawson, 
in his recent valuable monograph on Contracts of Car- 
riage, speaks of the principal case (viz., Capehart v. 
Seaboard and Roanoke Railroad Co., 81 N. C. 488), as 
holding the condition ‘reasonable except as to latent 
defects,’ we do not find any warrant for this construc- 
tion of the case.”” You are undoubtedly correct as to 
there being no warrant for such a construction of the 
case in 81 N. C., but are you not in error as to the case 
cited by Mr. L.? was it not Capehart v. S. & R. R. 
Co., 77 N. C. 355? there the court did hold the doctrine 
as Mr. L. states. 

The two cases are in fact one and the same, and 
though no reference is made in 81 to the former de- 
cision, both decisions were rendered upon identically 
the same point, and are in direct conflict, the court, in 
the first instance, granting a venire de novo, because 
his honor below refused to instruct the jury that the 
clause or condition in the bill of lading was reasonable, 
and in the second, they reversed him because he had 
followed their decision and held that the clause was 
reasonable. Reading the two decisions, it would seem 
to have been the principal aim of the court to let the 
judges below understand that exactly how the Supreme 
Court would decide a point of law was something that 
‘“*no fellow could find out.” 

The facts, however, are that the court was differently 
constituted when Capehart v. S. & R. R. Co. was 
again brought before it, and the decision in 81 N. C. 
was intended to overrule the decision in 77 N. C.; that 
no reference is made to the one in the other, was 
probably an inadvertence on the part of Judge Ashe 
in delivering the opinion of the court. 

Very respectfully, 
A SUBSCRIBER. 

JACKSON, N. C., April 19, 1880. 


[We observe that the case cited and reported by 
Mr. Lawson was the case in 77 N.C. The case in 
81 N. C. was probably too late for his book. — Ep, 
Aus. L, J.] 


— 


To the Editor of the Albany Law Journal: 


Your issue of April 17 (p. 108) contains an article on 
the subject of ‘‘ Contracts of Carriage — Limitation of 
Time for Presenting Claim for Damage,” the text of 
which is the recent case of Capehart v. Seaboard, etc., 
R. R. Co., 81 N. C. 438. In the last paragraph you re- 
mark that in my work on ‘‘ Contracts of Carriers,’ 
just published, I refer to the principal case as holding 
the condition reasonable except as to latent defects, 
and you add: ‘‘We do not find any warrant for this 
construction of the case.”’ 

In Capehart v. Seaboard, etc., R. R. Co., 77 N. C. 355, 
decided in 1877, the bill of lading stipulated that any 
claim for loss or damage to the article shipped should 
be adjusted in the presence of an officer of the road 
before it was taken from the station; and also that 


within thirty days thereafter the claim should be 


taken before another officer who had the authority of 
the road to settle such matters. On the trial the de- 
fendant asked the court to charge the jury that the 
plaintiff was not entitled to recover because he had 
not proceeded according to the stipulations of the bill 
of lading. This the court refused, and there was a 
verdict for the plaintiff. ‘‘ We think,” said Reade, J., 
in reversing the judgment below, “‘ that it is a reason- 
able regulation that a claim for damages should be 
made by the consignee at the delivery station before 
the article is taken away.’’ * * ‘Of course the pro- 
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vision would not protect the carrier against liability 
for latent defects.’’ This is the case to which I re- 
ferred in my book. 

In Capehart v. Seaboard, etc., R. R. Co., 81 N.C. 438, 
decided in 1879, and reported since my book went to 
press, a precisely similar provision was held unreason- 
able. This is the case to which you referred in your 
article. 

I shall neither attempt to reconcile these decisions 
nor to explain why the court did not in the last case 
deign to notice their former ruling. It is, however, 
worth while to note that the reason which they give to 
sustain their latest position applies only to what 
Reade, J., called a “latent defect’ (better latent ‘‘in- 
jury”), viz., “the stipulation must be reasonable; 
and we do not think it is reasonable to require the 
consignees of a car-load of cotton to cut into the bales 
before they are received, to ascertain whefher they 
have been seriously damaged.’’ The case required no 
such opinion as the jury had found that the damage 
sued for was patent. 

Yours respectfully, 
JouN D. LAwson. 

St. Louts, April 22, 1880. 


Court oF APPEALS REPORTS. 


To the Editor of the Albany Law Journal: 

In view of the great inconvenience and loss occa- 
sioned by the delay in publishing the decisions of the 
Court of Appeals in the regular series of reports, I am 
led to suggest that an additional or an assistant re- 
porter for the court should be appointed. 

The details of the plan will readily suggest them - 
selves, and the additional expense to the State would 
be trifling compared with the benefit conferred upon 
the bar and through the bar upon the people. 

BROOKLYN LAWYER. 

BrRookiyn, April 23, 1880. 


[The trouble is not with the reporter. He is well 
up in his work. What we need is not another or 
additional reporter, but a reasonable contract, and 
a publisher who will keep it.—Ep. Aus. L. J.] 


NOTES. 


HE published * Proceedings of the [llinois State 
Bar Association, at its third annual meeting, Jan- 
uary 8,1880,"’ contains an address by Hon. John A. 
McClernand, on the Scientific or Model Lawyer, and 
one on the Line of Demarcation between the powers 
of the State and Federal Judiciary, by Hon. James M. 
Riggs. —— The April number of the American Law 
Register contains a continuation of an article on the 
Legal Effect of Sunday; the case of Box v. Jubb, on 
the right of drainage through another’s land, with a 
note by Edmund H. Bennett; the case of Hynes v. 
McDermott, on foreign marriage, with a note by Hugh 
Weightman. —— Mr. Leonard A. Jones has issued a 
pamphlet monograph on the Legal Nature of the Roll- 
ing Stock of Railroads, published by G. J. Jones & Co., 
St. Louis. 

It is stated in the Vienna Juristische Blatter, that 
the Russian government has appointed a commission 
to examine and study the extradition laws and treaties 
of all nations, and then prepare a draft of an inter- 
national code of extradition, which Russia will pro- 
pose to the other powers. Prof. Dr. R. von Ihering, 
author of “The Struggle for Law,” is publishing a 
series of articles in the Blatter on some points in 
ancient Roman law. They are written in a humorous 
style and make pleasant and instructive reading. The 





last few were on the usucapio pro herede lucrativa, — 
Our Court of Appeals having held court in the city of 
New York last week, were entertained by the City 
judges at Delmonico’s, by others at one of the clubs, 
and also by the Bar Association. We dare say they 
had a good time. But in Illinois they do these things 
still better. The Illinois State Bar Association, at 
their last meeting, wound up the banquet in the even- 
ing with a ball. The official report says “‘ this feature 
of the evening continued until a late hour.” 


Some one writes to the Central Law Journal, for an 
opinion in a case where A’s horse ran away in a street, 
frightening B’s horse, and causing the latter to run 
away and over ablacksmith who was at the moment 
shoeing a horse on the public sidewalk. The learned 
editor gives a long and exhaustive answer, concluding 
as follows: “If any one was guilty of negligence in 
respect to the injury whith happened to the black- 
smith, was the blacksmith guilty of contributory neg- 
ligence such as would bar a recovery of damages? We 
do not suppose any one will assume for a moment that 
to carry on the business of blacksmithing on the side- 
walk isa proper and lawful use of it. But the fact 
that a man is negligent, is committing a nuisance or is 
otherwise violating the law, does not justify another 
man in injuring him, if such injury can be avoided by 
the exercise of ordinary care. This rule has been held 
in favor of an ass; Davies v. Mann, 10 Mees. & W. 545; 
8. C., 2 Thomp. on Neg. 1105; a hog, Kerwhacker y, 
Cleveland, etc., R. Co.,3 Ohio St. 172; 8. C., 1 Thomp. on 
Neg. 472; and an oyster; Colchester v. Brooke, 7 Q. B. 
339; and we suppose it would hold good in favor of a 
blacksmith, although one humane court has denied its 
application in favorof achild. Hartfield v. Roper, 21 
Wend. 615. Then, albhough the blacksmith was guilty 
of a nuisance in turning the sidewalk into a blacksmith 
shop, and in exposing his person there to the vicissi- 
tudes of highway travel while his mind was abstracted 
by the metaphysics of horse-shoeing, this would not 
justify the owner of team A, or the owner of team B, 
in running him down if they could have avoided the 
accident by the exercise of ordinary care. But we 
should suppose that his negligence in thus exposing his 
person under the circumstances stated, would be a 
more immediate cause of the injury than either the 
negligence of the owner of team A or the owner of 
tcam B.” 


Vegetarians will rejoice at a decision lately given at 
Leeds, England, by the stipendiary magistrate. The 
question arose upon the seizure of a number of eggs 
stated to be unsound. The solicitor for the defense 
objected to a decision against his client, on the plea 
that eggs were not ‘‘meat.’’ According to the statute, 
it appears that the articles subject to examination and 
condemnation are set down as any “animal, carcass, 
meat, poultry, game, flesh, fish, fruit, vegetables,-corn,” 
and so forth. Afteralengthened argument on both 
sides, the magistrate felt compelled to dismiss the sum- 
mons, although he expressed an opinion that it was 
most desirable that the sale of unsound eggs should be 
stopped. The decision, as we have said, will be satis- 
factory to at least one section of the community. It 
has been the custom of vegetarians to place eggs in the 
same category as milk, and both these articles are 
freely partaken of by those who pin their faith to a 
purely vegetable diet. To the rest of the public the 
result of th@ inquiry will not be so satisfactory. 
Although, as the defendant’s solicitor stated, ‘‘a bad 
egg carried its own condemnation,” it must be recol- 
lected that there are various degrees of badness, and 
that many a doubtful egg may be mixed up in pud- 
dings and other forms of cookery with at least the pros- 
pect of injury to delicate digestions. 
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CURRENT TOPICS. 


HE Nine Chapters Code bill has passed both 
houses of our Legislature, and only needs the 
Governor’s approval to become a law. The three 
so-called Field Codes have passed the lower house, 
and await the action of the Senate. This progress 
is satisfactory, we think, to a large majority of our 
profession. We want what Gen. Grant wanted — 
“peace.” If our legislatures or governors wait un- 
til a perfect Code, or a Code entirely satisfactory to 
everybody, or even to a majority of the legal pro- 
fession, is devised, we shall always be in a state of 
uncertainty and unrest. The old Code of Proced- 
ure, which we considered well nigh perfection, was 
the subject of annual amendments for thirty years. 
Therefore it is no objection to these present pro- 
posed Codes that they do not suit everybody. If 
they are generally right, let them be adopted, and 
let the minor objections be made the subject of sub- 
sequent examination. To Mr. Throop’s Code we 
have heard some objections—some possibly quite 
valjd — but these can be looked to hereafter. To 
Mr. Field’s Penal Codes we have heard some objec- 
tions— some which we deem valid -— but these can 
be obviated hereafter. To Mr. Field’s Civil Codes 
we have never heard any objection which we deem 
of any weight whatever. The whole question seems 
to be resolved into this: is any codification of prin- 
ciples or procedure advisable? If this question is 
to be answered affirmatively, as it seems to us it 
must, then these proposed Codes should be adopted. 
Either this, or let us hear no more of codification, 
and let us leave principles, capable of fixed verbal 
expression, to be interpreted according to the ca- 
price, partiality, or comparative enlightenment of 
the particular judge. There is really but one argu- 
ment against codification, and that is honestly and 
plainly expressed by a correspondent in another 
column — the indisposition of our profession to read 
the laws which are now simple tradition. 


An important bill is introducea im the Senate by 
Mr. Winslow, to amend section 211 of the Code of 
Civil Procedure, by providing that the Court of Ap- 
peals reports shall be furnished at a price not exceed- 
ing $2 per volume, and that each volume shall con- 
tain at least 750 pages, in lieu of $3 and 500 pages, 
as at present. It also provides that the contracts 
must be for three years each, and must contain con- 
ditions that the contract price shall be the price of 
all volumes published or furnished after as well as 
during the term of the contract, and that no con- 
tractor shall charge a greater sum for past volumes 
than the contract price at which they were pub- 
lished. The contracts must be awarded to the low- 
est responsible bidder. Upon a judicial determina- 
tion that the contractor has broken his contract it 


Vor. 21.— No. 19. 





shall be annulled, and new proposals shall be adver- 
tised for, but no bid shall then be entertained from 
such former contractor or any person connected in 
business with him as publisher or bookseller. This 
is excellent, and ought to pass.—— Mr. Madden 
wisely proposes to compel life insurance companies 
to attach to every policy a copy of the application. 
— —In the Assembly, Mr. Duell proposes to compel 
courts to appoint, as referee to sell real estate under 
decree, any person agreed upon by the attorneys in 
a writing annexed to the judgment roll, 


The manner of the investigation of Cadet Whit- 
taker’s case, at West Point, is a reproach upon jus- 
tice, but it is nothing new for military tribunals. 
The New York Daily Register justly says: ‘‘The 
presence of able legal counsel as the representative 
of the department of justice is a wholesome re- 
straint; and by so much as it excites antipathy to 
have the true principles of investigation pressed 
thus on a military court, by so much we may infer 
it restrains what otherwise would be the different 
action of the tribunal. Much of the evidence 
which the court has received is such as no impartial 
investigators would receive, mnch less ask for; and , 
it stretches a civilian’s faith in a military tribunal to 
believe that it would not have the unjust effect 
which seems to be its only motive. What possible 
bearing on the question of guilt has the opinion of 
the witnesses? It would be as well to assemble the 
population of the post and take their vote in an- 
cient Athenian style as to proceed by accumulating 
the impressions, suspicions and beliefs of individu- 
als, and treating these as a part of the basis for the 
conclusion of the court. The experience of ecclesi- 
astical tribunals on the one hand, and of military 
courts on the other, affords frequent demonstration 
of the substantial excellence of the rules of the com- 
mon law and the procedure of the civil and crimi- 
nal courts as a means of the just and impartial in- 
vestigation of charges of wrong doing.” Any thing 
more outrageous than Gen. Schofield’s proclamation, 
pending the trial, acquitting the cadets of the com- 
mission of the outrage, declaring his sympathy with 
them for the injustice with which they have been 
treated, and removing the restraints under which 
they had been placed, it would be hard to conceive. 
The government should utilize the general’s aversion 
to colored people by sending him west to fight In- 
dians; and if he should chance to lose his scalp we 
shall be quite willing to believe that he scalped him- 
self. Really, there is no safety, justice, nor fair play 
for mankind in the investigation of their legal 
rights. outside of purely legal tribunals. 


The president of a bank in Brooklyn has been ar- 
rested by the Federal authorities, on the charge of 
mailing an obscene and insulting letter to another 


person. The statute, under which this charge is 
made, is as follows: ‘‘Every obscene, lewd or las- 
civious book, pamphlet, pictures, papers, writing, 
print, or other publication of an indecent character, 
* * * and every letter upon the envelope of 
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which, or postal card upon which indecent, lewd, 
obscene * * * terms or language may be 
written or printed, are hereby declared to be non- 
mailable matter, * * * and any person who 
shall knowingly deposit or cause to be deposited for 
mailing or delivery, any thing declared by this sec- 
tion to be non-mailable matter * * * — shall 
be deemed guilty,” ete. The Federal commissioner 
finds the contents of the letter to be ‘‘ grossly ob- 
scene and indecent, and the mailing of it proved;” 
but he declares that it is legally mailable matter, 
because on the envelope was only the direction to 
Mr. Rowland and his address, and he avers that the 
Federal statutes do not refer to sealed-up letters, 
whatever their character, if they are only respect- 
fully directed; and a letter so sealed is not a ‘‘ pub- 
lication” within the statute. Some of the newspa- 
pers think this a ‘‘remarkable” decision. We are 
inclined to think that the commissioner is right. 
As the law stood before 1876 he would undoubtedly 
be right, for then the first sentence above quoted 
did not contain the word ‘‘ writing,” and the stat- 
ute clearly referred only to ‘‘ publications.” That 
word was introduced in 1876, not very carefully, but 
probably with a view to the mailing of obscene 
writings designed for circulation, not private let- 
ters, The subsequent reference to envelopes was 
designed to cover the case of any letter sealed in 
an envelope superscribed in an obscene or indecent 
manner, It would perhaps be rather difficult to im- 
agine a ‘* writing” that is at the same time a ‘‘ pub- 
lication,” in the ordinary sense of the latter word, 
but such a thing is possible. The matter is perhaps 
not quite free from doubt in grammatical construc- 
tion, but we are inclined to believe that the accused 
could not be convicted under this statute. If the 
legislators had meant in this amendment to include 
** letters,” they would have used that word, but the 
first reference to ‘‘ letters” is in connection with en- 
velopes. The object was to prohibit the public dis- 
semination of indecency, and it was probably not 
intended that private sealed letters should be pro- 
hibited unless contained in envelopes indecently su- 
perscribed. Under the rule of strict construction 
which applies to all penal statutes, it is hardly safe 
to say that the accused is guilty. 


We should think that Judge Patterson, who dis- 
barred the attorneys for reflecting in the newspaper 
on the political favoritism of his court (ante, 321), 
would find it rather difficult to get over Jn re Wal- 
lace, L. R., 1 P. C. 283. There an attorney and 
barrister of the Supreme Court of Nova Scotia ad- 
dressed ‘‘a most reprehensible letter” to the chief 
justice, severely reflecting on the judges and their 
general administration of justice, on account of 
their disposition of certain causes in which he was 
a suitor, He was suspended from practice by the 
court, but that order was reversed by the Privy 
Council. Lord Westbury said: ‘‘This letter was a 
contempt of court.” ‘‘It was an offense” which 
‘*had no connection whatever with his professional 
character, or any thing done by him professionally.” 





‘If an advocate, for example, were found guilty of 
crime, there is no doubt that the court would sus- 
pend him. If an attorney be found guilty of mora] 
delinquency in his private character, there is no 
doubt that he may be struck off the roll.” ‘When 
an offense was committed which might have been 
adequately corrected by that punishment, and the 
offense was not one which subjected the individual 
committing it to any thing like general infamy, or 
an imputation of bad character, so as to render his 
remaining in the court as a practitioner improper, 
we think it was not competent to the court to inflict 
upon him a professional punishment for an act which 
was not done professionally, and which act, per se, 
did not render him improper to remain as a practi- 
tioner of the court.” In this case, too, Wallace had 
refused to apologize for his letter, which charged 
the judges with submitting to be ‘‘lobbeyed,” and 
deciding causes on out-door statements. Here, too, 
the chief justice below insisted that the court were 
not actuated by ‘‘personal resentment,” and had 
taken ample time for reflection. Will Judge Patter- 
son take an anodyne, and read this case? 


We recently asked, in connection with Chief Jus- 
tice Campbell’s remarks on expert testimony, why 
he does not put his foot down on experts after this 
fashion in court. On a casual examination of re- 
cent Michigan decisions, we are inclined to think he 
has done so. For example, in People v. Monigan, 29 
Mich. 4, testimony of detectives as to whether it 
were possible to commit a robbery in a certain man- 
ner was excluded. The chief justice said: ‘The 
experience of courts with the testimony of experts 
has not been such as to impress them with the con- 
viction that the scope of such proofs should be ex- 
tended. Such testimony is not desirable in any 
case where the jury can get along without it; and 
is only admitted from necessity, and then only when 
it is likely to be of some value. If experts are al- 
lowable on questions of criminal science, the pro- 
fessors and practitioners of that science would nat- 
urally be the experts needed. It is not presumable 
they would be easily obtained or very candid; and 
in aclass of cases where possibilities are the sub- 
ject of inquiry, it would be somewhat questionable 
whether detectives who are reputable could have 
complete knowledge on all criminal possibilities, 
however extensive they may suppose their knowl- 
edge to be.” In Treat v. Bates, 27 id. 390, the 
court said: ‘‘ The scientific testimony upon the ex- 
tent of the backing up of water in such a stream, 
is, as courts frequently find it, not to be reconciled. 
. . No theory can change the facts, and we 
need no aid of science to confirm the proofs of eye- 
witnesses.” In Stewart v. Carlton, 31 id. 270, it 
was held that the question of the location of a sec- 
tion line or a starting-point is one of fact for the 
jury, and not one of theory to be finally determined 
upon the opinion of surveyors as experts. The 
chief justice said: ‘‘ And where, as is generally the 
case in an old community, boundaries and posses- 
sions have been fixed by long use and acquiscence, 
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it would be contrary to all reason and justice to 
have them interfered with on any abstract notion of 
science. The freaks of opinionated surveyors have 
led to much needless and vexatious litigation and 
disturbance, and it is much to be desired that they 
should be confined to their legitimate place as wit- 
nesses on fact, and not on opinions, which lie be- 
yond the domain of science.” In Underwood v. Peo- 
ple, 87 Mich. 1; S. C., 20 Am. Rep. 633, he said, in 
speaking of experts on insanity: ‘‘It is a result of 
the dangers which have been multiplied by the ab- 
surd lengths to which the defense of insanity has 
been allowed to go, under the fanciful theories of 
incompetent and dogmatic witnesses, who have 
brought discredit on science, and made the name of 
experts unsavory in the community.” In Matter of 
Foster's Will, 34 Mich. 21, he observed: ‘‘ Every one 
knows how very unsafe it is to rely upon any one’s 
opinions concerning the niceties of penmanship. 
The introduction of professional experts has only 
added to the mischief, instead of palliating it, and 
the results of litigation have shown that these are 
often the merest pretenders to knowledge, whose 
notions are pure speculation, Opinions are neces- 
sarily received, and may be valuable, but at the best 
this kind of testimony is a necessary evil. Those 
who have had personal acquaintance with the hand- 
writing of a person are not always reliable in their 
views, and single signatures, apart from some known 
surroundings, are not always recognized by the one 
who made them. Every degree of removal beyond 


personal knowledge, into the domain of what is 


sometimes called with great liberality scientific 
opinion, is a step toward greater uncertainty, and 
the science which is so generally diffused is of very 
moderate value. Subject to cross-examination it 
may be reduced to the minimum of danger.” In 
Pierce v. Pierce, 38 Mich. 412, he held that the effect 
of intoxication upon testamentary capacity is not a 
question for experts. In People v. Finley, id. 482, 
he held that moral insanity is not a question neces- 
sarily requiring expert testimony. 
prioipelnninante 


NOTES OF CASES. 


N Dock v. Boyd, Pennsylvania Supreme Court, Jan- 
uary 26, 1880, Miller owed the plaintiffs certain 
money. The plaintiffs wrote to Miller, threatening 
legal proceedings. Miller sent the letter to the de- 
fendant, Dock, who, with Miller and another, owned 
certain land. The defendant called on the plaintiffs 
and said that he had property of Miller’s in his 
hands, and would see the plaintiffs paid if they 
would give time. The plaintiffs agreed not to push 
Miller without giving notice to the defendant. Mil- 
ler subsequently absconded, and the piaintiffs ob- 
tained judgment against him. Miller was largely 
indebted to the defendant, but the latter had in his 
hands lumber in which Miller had an interest. The 
judge at nisi prius refused to charge, as requested 
by defendant, that as there was no evidence to show 
that the defendant had in his hands property of 
Miller’s which, as between himself and Miller, he 





was bound to apply to the debt of the plaintiffs, 
the verdict must be for the defendant; and an- 
swered the defendant's fourth point, namely, ‘if 
the jury find that as between the plaintiff and Mil- 
ler the liability of the latter still exists, the alleged 
agreement was collateral, the statute of frauds re- 
quiring a finding applies, and the verdict must be 
for the defendant,” as follows, that an inducement 
to give time, through Dock’s promise, would be 
enough, and further charged that if Dock agreed to 
apply the means in his hands to Miller’s debt, with 
Miller’s acquiescence, he was bound thereby with- 
out a writing. This was affirmed, the court saying: 
‘*When the promise is to apply the funds or prop- 
erty of the debtor in the hands of the party, it is 
not necessary that the creditor should give up his 
recourse against the debtor upon the original claim. 
The promise is not a collateral, but an original one, 
founded on sufficient consideration.” This princi- 
ple is recognized in Belknap v. Bender, 75 N. Y. 446, 
with the limitations following: ‘‘If the promise in 
such case be made to the debtor in consideration of 
the transfer, it is no doubt valid. If it be made to 
the creditor after it has become the duty of the 
promisor under his arrangement with the debtor to 
pay, then it is valid.” 


The same court held, in Penn. Railroad Oo, v. 
Langdon, Jan. 5, 1880, 37 Leg. Int. 172, that a pas- 
senger who rides in a baggage car, by permission of 
the conductor, but against the rules of the road, and 
is injured in consequence of riding there, cannot re- 
cover from the railroad company on the ground of 
its negligence. The court say: ‘*Can a passenger 
who voluntarily leaves his proper place in the pas- 
senger car, in violation of the rules of the company, 
to ride in the baggage car, or other known place of 
danger, and who is injured in consequence of such 
violation, recover damages for such injury? We 
are not speaking of a possible accident the result of 
a brief visit to the baggage car to give some needed 
directions about a passenger’s baggage, to have it 
rechecked, or for any other legitimate purpose, but 
of a person who rides in a baggage car in violation 
of a known rule of the company and who is injured 
in consequence of such violation.” “It is true the 
conductor has the control of the train, and may as- 
sign passengers their seats. But he may not assign 
a passenger to a seat on the cow-catcher, a position 
on the platform or in the baggage car. This is 
known to every intelligent man, and appears upon 
the face of the rule itself. He is expressly required 
to enforce it, and to prohibit any of the acts re- 
ferred to, unless it be riding upon the cow-catcher, 
which is so manifestly dangerous and improper that 
it has not been deemed necessary to prohibit it. We 
are unable to see how a conductor, in violation of a 
known rule of the company, can license a man to 
occupy a place of danger so as’to make the company 
responsible. It is otherwise as to rules which are 
intended merely for the convenience of the company 
or its passengers.” The court distinguished Lacka- 
wanna & Bloomburg R. Co. v. Chenewith, 2 P. F. 
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Smith, 382, and Creed v. Penn. R. Co., 5 Norris, 
189; 8. C., 27 Am. Rep. 693, the former on the 
ground that the rule violated had no relation to the 
plaintiff's safety, and the latter on the ground that 
the place occupied, a caboose car in the rear of the 
train, was not a place of danger. Dunn v. Grand 
Trunk Ry. Co., 58 Me. 187; 8. C., 4 Am. Rep. 267, 
was distinguished on both grounds. Keith v. Pink- 
ham, Ludren, 501, was a case where the passenger 
got on the outside of the coach, there being a va- 
cant seat inside, after being told that if he did so it 
would be at his own risk; and in Huelsenkamp v. 
Citizens’ Ry. Co., 37 Mo. 537, the passenger was on 
the platform of a street car, without prohibition; 
and in both these cases a recovery was main- 
tained. In Washburn v. Nashville, ete., R. Co, 3 
Hend. 638, and Carroll v. N. Y. & N. H. R. Co., 
1 Duer, 571, there was no rule prohibiting passen- 
gers from riding in the baggage car. Jacobus v. St. 
Paul, ete., Ry. Co., 20 Minn. 125; 8S. C., 18 Am. 
Rep. 360, is opposed to the principal case. Of this 
the principal case says: ‘‘The difference between a 
rule for the convenience of the company, and one 
for the safety of the passenger, has been entirely 
‘lost sight of. In the former, the company would 
be liable, unless the violation was the cause of the 
accident producing the injury. In the latter, it is 
sufficient to relieve the company, that the injury 
was received in consequence of the violation of the 
rule, and this, notwithstanding the fact that the 
negligence of the company’s servants was the cause 
of the accident. We do not regard Jacobus v. The 
Railroad Co. as entitled to weight as authority. The 
reasoning of the court is not satisfactory, and the 
authorities cited do not sustain the position assumed 
by the learned judge who delivered the opinion.” 
On the other hand, in Robertson v. Erie Railroad Co., 
22 Barb. 91, it was held that where one rode upon 
the engine in violation of the known rules of the 
company, and was there injured, he could not re- 
cover, notwithstanding he was there with the assent 
of the engineer. 


In Lweas v. Cooke, Ch. Div., April 10, 1880, 42 L. 
T. (N. 8.) 180, the owner of an oil painting called 
‘*Going to Work,” and of the copyright therein, for 
valuable consideration, gave to the plaintiff a license 


in the following words: ‘‘I assign to you, for the 
purpose of producing an engraving of one size, the 
copyright of the picture * * * _ entitled 
‘Going to Work.’” The plaintiff caused himself to 
be registered at Stationers’ Hall as the proprietor of 
the copyright in the painting. Held, that the effect 
of the assignment, as regarded the plaintiff, after 
the preparation of an engraving and the registration 
of it, was that the plaintiff became the owner of 
the copyright in the engraving, and that the owner 
of the painting retained the copyright therein, each 
being at liberty to copy, and publish copies of that 
which was his own property. Under the circum- 
stances aforesaid, the defendant, not having seen 
the painting or engraving, printed and published a 
chromo-lithograph very similar in design to the oil 
painting and engraving, but the main design of 





which he took from a photograph, as to which there 
was no extrinsic evidence of the origin of its de- 
sign, or whether it was an imitation of the oil paint- 
ing or engraving. Held, that even if it had been 
proved that the idea or design of the photograph 
had been taken from the oil painting, the copying 
of such photograph was no infringement of the 
copyright in the engraving, and that the plaintiff's 
action to restrain the publication of the lithograph 
failed. The defendant was a printer in Leeds, who 
furnished chromo-lithographs for almanacs. He 
averred that the one in question was copied from a 
photograph by Mora, of New York, which he found 
in Islington, and the picture closely resembled that 
owned by the plaintiff. The court said: ‘The re- 
sult of this instrument, so far as regards the plaint- 
iff, was that only after the preparation of the en- 
graving and the registration of it did he become the 
owner of the copyright of the print or engraving, 
and that Mr. Halford remained the owner of the 
copyright in the painting. Each of them was at 
liberty at his pleasure to copy from and publish 
copies of that which he possessed, and neither could 
restrain the publication of a copy by the other of 
that which was in his possession and his property. 
Mr. Lucas, therefore, under the circumstances, ran 
the risk of allowing Mr. Halford to publish copies 
of the picture in his possession, if he thought fit, 
which certainly was not very great, considering his 
position in society, and the character of the paint- 
ing, which was a portrait of his own daughter.” 
As to the resemblance, averred to be accidental, the 
court said: ‘‘Then it is said that the photograph 
from which this chromograph is mainly taken is a 
copy, as the statement of claim alleges, of the said 
oil painting, and also of the said mezzotinto engray- 
ing, and that the design therein in the chromo-lith- 
ograph is the same as in the engraving. That it is 
to some extent a copy seems to me from a compari- 
son of the two very probable, so far as the design is 
concerned. There are a number of likenesses about 
them which I think render it very likely that the 
design, on the one hand, of the original, originated 
the design of the other, they having in fact one 
common source. But I also bear in mind that there 
is no evidence to show what was the original of the 
photograph bearing the name of ‘ Mora.’ I am left, 
therefore, entirely to inference. I must bear in 
mind, too, other things before I can come judicially 
to conclude that the one is necessarily a copy of the 
other. In the first place a little girl with a spade 
on her shoulder, and holding a pail in her hand, 
and without shoes and stockings, is one of the com- 
monest objects of the seashore, as must be well 
known to everybody, as also would be the attitude 
assumed by a child in such circumstantes. I must 
also bear in mind that we constantly meet with coin- 
cidences in many things which suggest a common 
origin for them, but which, if investigated and ex- 
amined, are seen to be but coincidences, and not 
copies one from the other. Now, bearing all these 
things in my mind, I think I cannot safely come to 
the conclusion that that photgraph was a copy either 
from the oil painting or from the engraving. I re- 





THE ALBANY LAW JOURNAL. 


865 








peat that the inference that the one was the incep- 
tion of the other is very strong, but not of such a 
character that I can act upon it with safety. The 
plaintiff might have investigated the origin of the 
photograph and traced it home, and if that had 
been done it might have had a different effect upon 
this case. The case, however, has been put before 
me simply on the similarity of the two pictures. 
But even if I am wrong in that, and even assuming 
this result to have been arrived at, that the photo- 
graph published by Mora in New York came not 
from this design, but originated in the mind of the 
artist, from what had been called the idea; yet it is 
to be borne in mind that the idea had two forms or 
two expressions, the one in Mr. Halford’s picture, 
and the other in the plaintiff's engraving. I have, 
however, no evidence before me to show from which 
of those two the photograph I have just referred to 
was derived. For any thing I know the photo- 
graphic artist may have seen the picture at the Royal 
Academy, and may have returned to New York and 
placed a little child in his studio in that position, 
and taken a photographic picture of it, with the 
requisite background, and in that manner repro- 
duced toa great extent the picture he had seen. 
There might not be any difficulty in doing that, 
which would be reproducing the painting but not 
the print or engraving. In that case the copyright, 
if any, infringed would be that of Mr. Halford, and 
not the copyright of the plaintiff.” So between two 
stools Lucas came to the ground. 
—_—__~>__—_-. 
TEXAS CRIMINAL LAW. 


\y\* await the appearance of each succeeding vol- 

ume of the Texas Criminal Reports— the 
Court of Appeals—with anticipations somewhat 
like those with which our forefathers expected every 
new ‘‘ Waverly.” These reports, of a country where 
the seat of life is in the hip pocket, are read with 
the same excitement with which we read of a fox- 
hunt in New Jersey, or a contest with bears in the 
Adirondacks. There is a flavor of barbarism about 
them. The current volume, the 6th, is not without 
its humor, as well as great learning, and great value 
to the criminal law practitioner. 

Our recent delving on the subject of legal defini- 
tions leads us to note Matthews v. State, p. 23, where 
it*was held that an uninclosed square in front of 
the court house was not a ‘‘ yard,” within the mean- 
ing of a statute prohibiting the summoning of tales- 
men within the court-house yard, the square in ques- 
tion being used as a public market place, although 
the jurors thus selected were at the time roosting 
on the railing around the court-house well, within 
twenty or thirty feet of the court-house. 

In Phillips v. State, p. 44, it was held that the re- 
ception of the grand jury, upon the conclusion of 
its labors, although pending a trial, and accompa- 
nied by complimentary or congratulatory remarks 
by the court on discharging it, is not ground for a 
new trial. The court say: ‘‘ We venture the remark 
that the oldest practitioner in the courts of Texas 
cannot remember when the practice did not obtain 





of permitting the grand juries to come into court 
to be discharged, when through their labors, and of 
being complimented from the bench when they had 
faithfully performed their duties. This time-hon- 
ored custom we are not inclined to interrupt, and 
we are unable to see that its observance is at all 
likely to prejudice the rights of litigants generally; 
and in this particular case we have not seen that it 
had, or was likely to have had, any such effect.” 

Harris v. State, p. 97, was a case of what the re- 
porter calls ‘‘the rare and revolting crime of fratri- 
cide.” Mr. Harris had defied the authorities by 
leaving upon the scene of the killing the following 
paper writing, to wit: ‘‘To the Officers of this 
G—d dam County: When you come up with us, 
bring all of Texas, or you won’t get what you 
started for, but get a good whipping. Charley 
Harris, D. & Company.” Mr. Harris having been 
captured, virtue seems to have gone out of him, 
for he made the following confession, the spelling 
having been corrected by the reporter: ‘‘ Publish 
this in the paper, gentlemen and ladies. I killed 
my brother, or tried, just because he talked the way 
he did, and I got a darling little wife to mourn after 
me when Iam gone. But shed not a tear o’er your 
husband’s early bier, when he is gone. For she is 
all the world to me; I love my darling Josie better 
than I do my life, and I hope to meet her in heaven; 
if not in this world. I hope God will protect my 
wife and keep her from all harm. I hate to part 
from Josie, but it must be. Poetry by C. H.: I 
have a darling little wife, perhaps sisters three; 
likewise my aged father, he shed his tears for me. 
Farewell to all on earth, but hope to meet you in 
heaven. Charley Harris, Jr.” The jury might possi- 
bly have got along with the idea of fratricide; per- 
chance they might have dodged the confession; but 
the depravity of the poetry was too much for them, 
and sealed Mr. Harris’ fate. They would not even 
take the view that his calling the verses poetry was 
evidence of insanity. 

Our reporter is a humorist, as we have remarked 
on another occasion. In Wolff v. State, p. 195, his 
head note is as follows: ‘‘Fornication is as yet no 
offense against the laws of this State. Fornicators, 
however, will do well to note that it is defined and 
made penal by the Revised Code, which takes effect 
October 1, 1879.” 

In Wilson v. State, p. 427, Mr. Wilson had a de- 
mand of $40 against Mr. Buchanan, and meeting 
him unarmed, drew a knife on him, and said if he 
did not pay the money by ‘‘day after to-morrow,” 
he would kill him on sight. Buchanan said: ‘‘ You 
will have to kill me, for I have not the money, can’t 
get it, and don’t intend to try.” Wilson then 
stabbed him with a knife, cutting him severely in 
several places. Buchanan died in about forty min- 
utes after he was cut. The court affirmed a convic- 
tion, remarking that the jury had ‘‘tempered the 
law with mercy.” Inasmuch as they assessed the 
punishment at ten years’ imprisonment, we should 
say they had taken the temper all out of it. It is 
evidently dangerous to owe forty dollars in Texas. 

In Yanez v. State, p. 429, the prisoner was con- 
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victed of assault with intent to murder, and sen- 
tenced to two years’ imprisonment. Some of the 
jury were Mexicans, who did not know English, 
could not read nor write, nor understand the charge ; 
but owing to the acceptance of these by the prison- 
er’s counsel his right to raise the objection was held 
waived. No wonder the appellant’s counsel did 
not appear on the argument, or that if he did ap- 
pear, he filed ‘‘no brief.” 

Th West v. State, p. 485, is an exemplification of 
the scriptural declaration that ‘‘ the shepherd know- 
eth his sheep.” A witness testified: ‘‘ That it would 
be difficult for a lawyer to tell one sheep from an- 
other by its countenance, but would not be a very 
difficult matter for an observing man todo.” In 
this case it was also held that the business card of 
a printer at the head of the indictment did not viti- 
ate the indictment. 

In Ex parte Scoggin, p. 546, Scoggin was charged 
with the murder of William Gerrard, whose body 
had been found, with a leaf from a memorandum 
book, with the following writing on it: ‘‘ Johnson 
Co., Tx., Jan. the 24, 1875. As this may bee the last 
penciling that I may ever do on earth, May heaven 
Biess me, and the man that I am going to fite, for 
we have been travling to geather some time and 
have fell out a bought the sum of $25, and have 
agreed to fight a dewel this Butiful night of our 
lord, and as one of us has to die May heven bless us 
as this is the last half hour on earth with one of us, 
heaven Preserve me now and forever — written by 
Jesse Scog , Bornd and rased in Tx. Sined by 
Wiliam Jirod, Borned in Illinois.” By the signa- 
ture was intended William Gerrard. Bail was re- 
fused; so we shall look with interest to see whether 
a jury will determine whether Mr. Scoggin deserves 
to be raised or erased. 

In regard to indictments it was held that one was 
none the worse for spelling eight “ eiget ;’’ Somerville 
v. State, p. 433; also that one for stopping a passen- 
ger train for less than five minutes at a way station 
did not charge an offense under a statute punishing 
the passing such station without stopping at least 
five minutes. Davis v. State, p. 166. 

In Hatch v. State, p. 384, it was held that on a 
trial for forgery it was not error to allow the jury 
to use a magnifying glass in examining writings. 

In Anschicks v. State, p.524, a case of rape, the 
prosecuting attorney, in his closing argument, used 
this language: ‘‘The defendant, though his skin is 
white, his heart is blacker than the midnight of 
hell. He is more of a brute than any negro in the 
jungles of Africa.” Upon this the court observed: 
‘* We are not informed as to the circumstances un- 
der which those strong expressions were uttered, or 
what called them forth; and whilst we cannot ap- 
prove the language used, yet we are not prepared 
to say that it was not a merited comment upon the 
conduct of the appellant, if the testimony of some 
of the witnesses given on the trial is to be believed. 
Still we are unable to perceive that strictures of this 
character could perform any legitimate service, and 
they are not to be encouraged. We make no ruling 





on the question, however, because it is not properly 
presented for revision.” 

In Jarnigan v. State, p. 465, the complainants, an 
old lady and her two daughters, had been out at a 
temperance lecture, and had ‘‘ retired,” when the 
defendant, who was on a “bit of a lark,” rattled 
their door knob and demanded admission, saying 
he had four or five girls with him; whereupon the 
ladies fled in their night-clothes from the back door. 
Neighbors interfered and found him in the house, 
asleep before the fire-place. ‘‘It was in evidence 
that the appellant was a quiet, peaceable man when 
‘tight.’” This little escapade was held not to be 
assault and battery. 

In Phillips v. State, p. 364, witnesses swore that 
the defendant was a quiet, sober, ‘‘ nice” kind of a 
man, against whom they had never heard any thing, 
and that he was a ‘sporting character and bar- 
tender.” 

This volume reports 106 cases, in 38 of which 
judgment was reversed. It includes 20 murder 
cases. 


REPLEVIN AGAINST COLLECTOR OF 
TAXES. 


N Illinois it is held that the action of replevin does 
not lie to recover property levied on for taxes, 
although it may be seized on a warrant against one not 
the owner of the property. Vocht v. Reed, 70 Ill. 491. 
In this case, the property belonged toa person occu- 
pying the land as tenant of the owner, against whom 
the tax was assessed. No statute was referred to au- 
thorizing the collector to levy upon goods found upon 
the land, or providing that such goods should be 
deemed to belong to the person against whom the tax 
was assessed. The court said: ‘‘The point is, not 
whether the property is liable to the tax warrant, as is 
the case when taken on execution or attachment, but 
has the property been taken on atax warrant? If it has, 
the writ of replevin cannot issue, because the statute 
provides, no writ shall issue until an affidavit is filed 
that the property has not been taken for any tax, as- 
sessment or fine levied by virtue of any law of this 
State. The effect of the statute is, that the action of 
replevin does not lie in any case, where property is 
seized by a tax collector, under a tax warrant. The 
object and intent of the statute are obvious. The gov- 
ernment cannot be carried on, and the laws enforced, 
without the revenue is collected. If the collectors of 
the revenue were to be hampered and tied up by re- 
plevin suits, when they are collecting the taxes, it 
would be found difficult, if not impossible, to make 
collection; and we have no doubt the Legislature fore- 
saw these difficulties and prohibited the action of re- 
plevin, for the very purpose of avoiding them. It is 
insisted that it isa great hardship to have one man’s 
property taken to pay the tax of another. The tax 
collector has no right to take the property of one, to 
pay the tax of another; if he does it, he is liable. The 
injured party has his remedy in trover or trespass. If 
the officer takes property of one to pay the tax of 
another, he acts at his peril; and the laws of the 
country will compel him to respond in damages to the 
injured party; so that the law, while it prohibits a 
remedy by action of replevin, affords ample protection 
in another form of action.”” Two judges dissented, on 
the ground that the design of the statute was to pre- 
vent any person whose property has been levied on for 
taxes assessed against him, to question it in an action 
of replevin. 
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In asubsequent decision it was held that when the 
collector of taxes levies upon the property of one for 
the taxes of another, and the collector is insolvent, 
and not able to respond in damages, a court of equity 
will enjoin the sale of such property. Deming v. 
James, 72 Ul. 78. ‘* Replevin would not lie, because of 
inability to make the oath required by the statute, that 
the property had not been taken for any tax levied by 
virtue of any law of this State. * * * The use of 
the article of property in question [a safe] seems to be 
almost indispensable in the carrying on of complain- 
ants’ business as bankers. There is a likelihood of 
great, if not irreparable injury, unless the relief asked 
be granted.” 

A statute of the United States provides, that ‘all 
property taken or detained by any officer or any other 
person, under authority of any revenue law of the 
United States, shall be irrepleviable, and shall be 
deemed to be in the custody of the law, and subject 
only to the orders and decrees of the courts of the 
United States having jurisdiction thereof.” Held, 
that replevin does not lie for property of the plaintiff 
seized under a warrant of acollector of internal reve- 
nue, as the property of another. Treat v. Staples, 1 
Holmes, 1. It was contended that the statute applies 
only to such property as the officer is authorized by his 
warrant to take, and does not extend to a case like the 
present, where it is claimed by the plaintiff that his 
property was seized under a warrant to seize the goods 
of Kidley, the supposed delinquent. But Shepley, J., 
said that ‘‘the words of the statute are not susceptible of 
any such limitation, nor would such a construction of 
the statute accomplish the purposes or carry into effect 
the policy of the enactment.’’ After quoting opinion in 
People v. Albany, 7 Wend. 485, he continued: ‘This 
reasoning is applicable to the facts of this case. We 
are satisfied the plaintiff is not entitled to maintain 
the present action of replevin. The statute left hima 
resort to any other appropriate remedy. When the 
government, for revenue purposes, takes possession of 
any property of the citizens, it is the policy of the gov- 
ernment that its power to provide for its expenditures 
should not becrippled by any liability to have that 
property taken by replevin from the officers intrusted 
with the duty of collecting revenue. The law provides 
for the citizen other and appropriate remedies. If the 
remedy of replevin existed before, in case of property 
taken by authority or under color of legal process, it is 
taken away by the express provisions of the statute.’’ 

In New York, “no replevin shall lie for any property 
taken by virtue of a warrant for the collection of any 
tax, assessment or fine, in pursuance of any statute of 
this State.”” 2R.S. 522,84. The statute authorizes 
the collector to sell, not only the goods and chattels of 
the party taxed, ‘‘ but any goods and chattels in his 
possession, and no claim of property made by any 
other person shall be available to prevent asale.”’ 1R. 
8. 387,§ 2. The provisions of the Code (§ 207) relating 
to claim and delivery, allow the plaintiff to claima 
delivery of the property before answer, by making an 
affidavit ‘‘ that the same has not been taken for a tax, 
assessment or fine, pursuant to the statute.” 

In People v. Albany Com. P.,7 Wend. 485, (1832) a 
warrant had been issued directing the collection of a 
military fine from one H.,a member of the society 
called Shakers. The constable levied upon property 
belonging to the society, and two of its members 
caused the property to be replevied. The constable 
moved the Court of Common Pleas to set aside the 
plaint, which they refused, Upon a motion fora man- 
damus, Savage, C.S., said: “If it appears upon the 
face of the warrant in the possession of the officer, 
that he is authorized to collect any tax, assessment or 
fine, replevin is not the proper remedy to correct his mis- 
takes or trespasses. The warrant, upon the face of it, 
authorizes the officer to take the property of H.; it 





refers to, and purports to be in pursuance of a statute 
of this State. The officer took property belonging to 
the society, of which H. was a member; whether he 
had a right to take it, is not to be inqutred into on this 
motion, nor in this action. The Legislature have thought 
proper to say that replevin shall not be brought in such 
a@ case; any other appropriate remedy may be resorted 
to. The object of the legislation was no doubt to pre- 
vent delay in collecting taxes, assessments and fines; 
and if any error or irregularity occurs in the proceed- 
ing, the party complaining must adopt some other 
form of action.” 

In Fuller vy. Allen, 7 Abb. 13 (1858), a motion was 
made for an injunction restraining the collector of 
taxes from selling a steamship belonging to the plaint- 
iff, and taken from his possession by the collector for 
taxes against a former owner of the steamship. De- 
fendant was enjoined from selling the steamship ina 
mode disadvantageous to the plaintiff, upon the plaint- 
iffs securing or paying into court the amount of the 
tax, to abide the event of the action. From the opin- 
ion of Ingraham, J., it may be inferred that plaintiff 
could not maintain replevin: ‘* That the plaintiff has 
an ample remedy by an action for the trespass upon 
his property would be clear, if the party committing 
it was responsible.”’ If replevin could have been 
maintained (as is held in subsequent decisions), the 
plaintiff had an adequate legal remedy. . 

In Stockwell v. Vietch, 15 Abb. 412; 38 Barb. 650, 
plaintiff consigned goods to P. & W., commission mer- 
chants, to sell on commission, and they stored them 
with B., who had a place of business in the same 
building, but independent of P. & W. While the 
goods were in possession of B. they were seized by de- 
fendant, a constable, under a distress warrant for the 
collection of a tax against P. individually. Replevin. 
The court, by Ingraham, J., said: ‘*To come within 
these provisions, the property levied on must be either 
the property of the person assessed, or the goods must 
be actually in the possession of such person. In the 
present case the goods were consigned to a firm in the 
city, of which the person assessed was a member. He 
did not have the actual possession of the property. It 
was only constructively that he could have even a par- 
tial possession with another. The officer having the 
warrant had no authority to take the property from 
the possession of the other partner, and in doing so 
was a trespasser. The law did not provide for sucha 
case. Nor doI think it was intended to cover a mere 
constructive possession, where there was not a sole 
and actual possession. Oppressive as such a law is, it 
should be construed strictly, and no property which is 
not actually in possession of the party who is taxed 
should be held liable to seizure. Iam of the opinion 
that if the property does not belong to the person as- 
sessed, it must be solely in his possession.” 

This case was followed in Dubois v. Webster, 7 Hun, 
874, which holds that replevin may be maintained by 
the rightful owner of goods taken from his possession 
by a tax collector, under a warrant against a third. 
party. 

It was also approved in Travers v. Inslee, 19 Mich. 98, 
where it was held that the statute, providing {that no 
replevin shall lie for any property taken by virtue of a 
warrant for the collection of a tax, must be construed 
to apply only to cases where the property seized is that 
of the person, or of one in privity with the person, 
against whom the tax was assessed. Graves,J.: ‘‘We 
think that it could not have been the purpose of the 
Legislature to leave it in the power of a collecting offi- 
cer to seize and hold the property of one, for a tax or 
fine against another, without any right in the party 
thus trespassed upon, to regain the identical property 
so taken. The remedy by replevin is often the only 
one of any real value to the party, in consequence of 
the irresponsibility of the defendant, or the peculiar 
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characteristics of the property in controversy, and we 
can perceive no satisfactory reason for a denial of this 
remedy to a person c with no default and owing 
no duty to the public or individuals. The position of 
the defendant in error would pave the way to many 
serious hardships and abuses. It would favor the 
seizure of the property of parties innocent of any de- 
fault, to satisfy claims against dishonest and delin- 
quent debtors to the public; and would suggest to 
collectors the feasibility of making, in an emergency, 
the whole tax in a given community from the property 
of asingle individual or corporation. It does not ap- 
pear whether the property was in the possession of 
plaintiff at the time of the seizure, but that fact seems, 
from the reasoning of the court, to be immaterial. 
Though the goods are found in possession of the delin- 
quent, the collector takes them at his peril, the true 
owner may recover their possession. 

Lake Shore, etc., R. Co. v. Roach, Ct. of App., 21 
Alb. Law. J. 258, was an action to recover the possess- 
ion of cars seized under a warrant for the collection of 
a tax against the Union Iron Works Co. During the 
period of two days prior to the levy, and at the time 
thereof, the cars were standing upon rails laid upon 
and across the land of said Iron Works. At the time 
of the seizure the cars were attached to a locomotive, 
upon which were several of plaintiff's employees. The 
city charter provided: ‘‘Goods and chattels in the 
possession of the persons oppositesto whose names 
the taxes are set down, or upon the lands for which 
such taxes are assessed, shall be deemed to belong to 
such person; and no claim of property made thereto 
by any other person, shall be available to prevent a 
sale.’’ The court held that this provision did not ap- 
ply to property transiently upon such taxed lands, and 
that a seizure of such property by a tax collector was 
unlawful, and the property taken might be replevied 
from him by the owner. “If the tax collector ille- 
gally seizes the property of A to satisfy a tax of B, A 
can maintain an action of replevin for its recovery. 
As the warrant in such case does not authorize or 
justify the seizure of the property, it cannot properly 
be said to be taken by virtue thereof. The provision 
of the charter mentioned, that property found upon 
land which the tax is on must be deemed to belong to 
the one owing the tax, cannot be taken literally. If 
one should drive upon the land taxed with a horse and 
wagon simply to make a call as a visitor, or as a physi- 
cian, or as an officer, could that property be taken out 
of his hands to satisfy the tax? The law-makers did 
not intend that this law should be applied in such 
cases. The Legislature cannot always foresee all the 
possible applications of the general language they use, 
and the courts should construe the statutes and limit 
their operation so that they shall not produce absurd, 
unjust, and inconvenient results.’””’ This case came up 
on appeal from an order denying a motion to set aside 
plaintiff's proceedings of claim and delivery. 

The Legislature has declared in language too plain 
and clear to admit of interpretation or construction, 
that personal property found upon the lands on which 
the taxes are assessed shall be deemed or regarded as 
belonging to the persons assessed on account of such 
lands, and no claim of title made by any other person 
shall be available to prevent a sale. The collector, in 
pursuance of the statute, levies upon personal prop- 
erty found upon the premises in question, 2nd the 
court holds that he is not only liable in damages for a 
wrongful taking and conversion of the goods, but that 
an action may be maintained against him to recover 
their possession. The collector must not only find the 
goods upon the premises, but he must be sure that they 
are not there transiently ; forif they are, he cannot then 
rightfully take and hold them against the true owner. 
In such case it is held that the goods cannot be said to 
be taken pursuant to this statute. The effect of this 





construction is to add thereto a qualification or pro- 
viso like the following: But this statute shall not be con- 
strued to authorize the seizure of such goods and chat- 
tels as are transiently upon such lands. Whether the 
judiciary is warranted in restricting or qualifying the 
language of this statute, it being free from ambiguity 
or uncertainty, merely because it would otherwise re- 
sult in hardship, injustice or inconvenience in partic- 
ular cases, will be considered hereafter. But it may 
be here observed that if any qualification or exception 
to the general language of the statute may be permit- 
ted, a stronger case to warrant such exception could 
not be presented to the court for adjudication than 
the one under discussion. Perhaps it would have been 
better if the court had laid more stress upon the fact 
that the cars were in the possession or under the con- 
trol of the servants of the company at the time they 
were seized by the defendants. 

In actions to recover damages for conversion of the 
goods, it may be important to consider and determine 
as to when, and in what cases, or under what circum- 
stances, the collector is justified in taking and selling 
the goods of one persou for a tax against another. The 
collector is authorized to take goods and chattels in 
possession of the party taxed, and no claim of prop- 
erty made by any other person shall be available to 
prevent asale. 1 Rev. Stats. 387,§ 2. In taking the 
property from the possession of the party taxed, the 
collector acts pursuant to or in conformity with the 
statute, and therefore replevin cannot be maintained 
against him by a person claiming to be the owner 
thereof. In such case knowledge of the real owner- 
ship of the property would seem to be wholly imma- 
terial; and since it is lawful to do that which a statute 
authorizes to be done, the collector cannot be held lia- 
ble in damages for taking the property of a stranger 
from the possession of the party taxed (Sears v. Cot- 
treil, 5 Mich. 251; Sheldon v. Van Buskirk, 2 N. Y. 
473), even though it would seem he had notice at the 
time of the seizure of the claim of title. If the col- 
lector is bound at his peril to take notice of the claims 
of third parties to the property which he is authorized 
to take from the possession of the party taxed, the 
collection of taxes will be hindered and delayed; for 
no prudent collector would under such circumstances 
attempt to take the property, and thereby render him- 
self liable in damages. However this may be, it would 
seem clear that notice subsequent to the seizure would 
be wholly unavailing, for after the collector has taken 
the property pursuant to the statute, without notice, 
he ought to be protected from liability for selling it; 
especially so where he has incurred expense, etc., in tak- 
ing care of the property. Questions of this nature are 
proper to be considered in an action brought against 
the officer for the recovery of damages; but they can- 
not be considered in an action of claim and delivery, 
as we will endeavor to show. 

The decision referred to requires the collector to act 
at his peril. He must ascertain who owns the goods 
on the premises; whether they are there transiently; 
in what relation the person apparently in possession 
of the goods stands to the owner of the land; 
whether such person is not the owner of the land, or 
his agent, servant, or bailee, etc. It is submitted that 
these and like questions are not, in the face of the 
statute, proper for consideration in an action of re- 
plevin. The language of the statute is not that the 
goods shall be presumed, but that they shall be deemed 
to belong to the person against whom the tax is assessed. 
It is not a presumption of fact, but a presumption of 
law, which cannot be disputed; for when the statute 
expressly declares that goods upon the premises shall 
be deemed to belong to the owner thereof, and no 
claim made by any other person shall prevent a sale, 
it would seem to exclude any further or ulterior in- 
quiry as to the title to the goods in an action of re- 
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plevin. However, the purpose of this article is to en- 
deaver to show that the true intent and meaning of 
the statute forbidding replevin of property taken for a 
tax or assessment is to take away that remedy in all 
cases where the officer claims to hold the property as 
the property of the person named in the warrant. The 
object of the statute is to protect the officer in the 
possession of property taken by him by virtue of the 
warrant and to deprive individuals of the right to liti- 
gate the title in an action of replevin; leaving to them 
any other remedy which the law affords. This seems 
to be the opinion of Judge Cooley in his work on tax- 
ation, wherein he says, ‘“‘But it has sometimes been 
deemed necessary, after giving the ordinary remedy 
by distress, to go further. That remedy will not jus- 
tify any invasion of the rights or any interference 
with the property of others than the very person upon 
whom the tax is imposed. If the property of another 
is distrained, the officer may be sued in trespass, or the 
property may be taken from him on writ of replevin. 
Under pretense of this right it has been found possi- 
ble seriously to embarrass the officer in the perform- 
ance of his duties by means of unfounded claims, or 
those the officer believes to be such. To preclude this, 
statutes have, in some cases, been passed, taking away 
the ordinary remedies against the collector, and leav- 
ing the claimant to some other remedy.” Pp. 302-3. 
The right and title to property taken for taxes cannot 
be determined in an action of replevin against the 
officer. 

It is argued that it cannot be presumed that the 
Legislature intended to deprive the owner of property 
taken out of his possession fora tax against another, 
to recover the same in an action of replevin; that the 
statute is to he construed to apply only to such prop- 
erty as the collector is authorized by law to take. To 
give the statute any other construction would result in 
hardship and injustice. There are several answers to 
this argument. In the first place, it casts an imputa- 
tion upon the intelligence and foresight of the eminent 
lawyers who revised the statutes, in expressing them- 
selves in language far too general and obscure. Sec- 
ondly, the Legislature of Pennsylvania has seen fit to 
enact that which it is said our Legislature cannot be 
presumed to have intended to enact. In 1779 an act 
was passed providing that all writs of replevin issued 
for any owner of goods taken by the collector of public 
taxes shall be irregular and void, and shall be quashed 
on motion, with treble costs to defendant, and the 
clerk issuing the writ may be attached. This law is in 
force to this day. 

Thirdly. By the common law of England and of 
several of the States, replevin would not lie for 
goods taken by the sheriff by virtue of an execution 
against a third party. 1C misty’ s Plead. 148; 3 N. H. 
76; 55 id. 621; 8 Ired. 387; 5 Mass. 280. And yet the 
effect was to take the property of one person to satisfy 
the debt of another. 

Fourthly. That the statute is plain and unambig- 
uous, and its terms cannot be limited or qualified 
merely because injustice or hardship may result in its 
application to particular cases. 

Before proceeding to consider the true construction 
to be given to this statute it may be proper to call 
attention to the difference between the present practice 
in replevin and as it existed before the Code. Under 
the old practice replevin was commenced by writ, and 
the writ could not issue until an affidavit and bond 
were prepared and filed. The affidavit was required 
to be made by the plaintiff or some one in his behalf, 
stating the title of the plaintiff to the property de- 
* scribed in the writ, and “that the same has not been 
taken for any tax, assessment or fine, levied by virtue 
of any law of this State; nor seized under any execu- 
tion or attachment against the goods and chattels of 
the plaintiff, liable to execution.”’ 2 Rev. Stats. 523. 





ED 
The writ commanded the sheriff to replevy and de- 
liver to the plaintiff, without delay, the goods therein 
described. Now, the action is commenced by sum- 
mons; but the plaintiff may, at any time before an-— 
swer, Claim the immediate delivery of the property by 
giving a bond and making an affidavit, stating, among 
other things, that the property has not been taken for 
a tax, etc., “pursuant to a statute.” 

The form of affidavit prescribed by the Revised 
Statutes leaves no room for doubt as to the meaning 
of the words, ‘‘in pursuance of any law of this State.” 
Replevin could not be maintained by showing that the 
property was not taken by the officer in pursuance of 
his authority or of the statute; as for instance, that 
the property belonged to the plaintiff and was taken 
out of his possession for a tax against another person; 
for the plaintiff could not truthfully make oath that it 
was “not taken for a tax levied by virtue of any stat- 
ute of the State.’”” Whether the seizure was wrongful 
and unlawful, could not be determined in replevin. If 
the property is taken to satisfy a tax, the proceedings 
must be dismissed. A question arises, whether, if a 
delivery of the property is not claimed, the complaint 
may be set aside on motion on the ground that the 
property was taken for a tax or whether the plaintiff 
may proceed in the action and take judgment for its 
value, if he makes out a cause of action. This ques-° 
tion could not, of course, arise under the old prac- 
tice. The words ‘in pursuance of law’? mean that 
the tax or assessment must be levied by virtue of some 
statute of the State, not that the seizure must be one 
that the collector had a right to make. The collector 
is not authorized to take the property of ‘A out of his 
possession for a tax against B; in such case the prop- 
erty is not taken in pursuance of the authority given 
him by the law, and therefore it is claimed that re- 
plevin as well as trespass ought to lie for such a wrong- 
ful taking. But this argument is completely a petitio 
principii, for it assumes that the goods belong to the 
plaintiff in replevin, whereas the controversy in such 
au case always must be whose property they are; and 
therefore the inquiry arises, whether this action, when 
brought against the officer, is a proper, convenient, 
and legal mode of trying that question. It issubmitted 
that it is not proper, however convenient it may be to 
the plaintiff, to determine the question whether the 
property was seized pursuant to the statute, upon a 
motion made to set aside the proceedings of claim and 
delivery; a remedy which the law gives to the officer 
and which is absolutely essential to his protection in 
the possession of property taken by virtue of his war- 
rant. In Roach’s case the title to the cars, their situ- 
ation and position at the time of the seizure, the man- 
ner of the seizure, and various other questions were 
considered and determined upon affidavits used upon 
the motion to set aside the proceedings of claim 
and delivery, notwithstanding the plain words of the 
statute, that goods and chattels upon the land of the 
party taxed shall be deemed or regarded as his, and no 
claim made by any other person shall be available to 
prevent asale. Under the construction given to this 
statute by the courts, a tax collector cannot consider 
himself safe from actions of replevin in taking the 
property which he has good reason to believe to belong 
to the person named in the warrant, unless he finds it 
in his actual and sole possession. The result of the 
decision is that the question whether the property was 
taken by the collector in pursuance of his authority 
may be determined upon a motion to set aside the 
proceedings of claim and delivery. If the property 
does in fact and in law belong to the person named in 
the warrant, but he refuses to make affidavit to that 
effect, then the motion to dismiss must be denied, and 
the action proceed to trial; when, after a delay of sev- 
eral months, the collector may be able to show title in 
the party taxed. Suppose the person taxed makes 
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affidavit that the property belongs to him, will the 
court grant the motion to set aside the proceedings, or 
will it let the case go to trial? If the statement in the 
affidavit that the property has not been taken fora 
tax pursuant to a statute may mean that it was taken 
for a tax, but that the collector had no right or author- 
ity to take it, the form of the affidavit is very objec- 
tionable; it amounts, it seems, to a statement of a 
conclusion of law. If the property was seized while 
in possession of the person upon whom the tax was 
imposed, the collector had a right to take it, and the 
seizure was made in pursuance of law; and yet the 
plaintiff is not required to negative this fact. If it is 
apparent on the face of the warrant that it was issued 
without jurisdiction, replevin will lie. Wright v. 
Briggs, 2 Hill, 77; Hudler v. Golden, 36 N. Y. 446. 

By chapter 5, section 12, of the Laws of 1788, entitled 
“ An act to prevent abuses and delays in actions of re- 
plevin,”’ it was provided that ‘no replevin shall lie in 
any case of distress for any tax, assessment or fine, to 
be collected or levied in pursuance of any law of this 
State.” This law, slightly altered in phraseology, has 
remained in force to this day. Now, if this law was al- 
ways understood as it has been recently construed, is it 
not remarkable that the case in 7 Wend. 484, is the only 
one reported within the period of seventy yeurs of an 
action of replevin brought against a tax collector to 
recover property seized under a warrant against 
another person? And can such things be without our 
special wonder ? 

The rule is cardinal and universal that if the statute is 
plain and unambiguous, there is no room for construc- 
tion or interpretation. It may be proper to look to 
the effects and consequences when its provisions are 
ambiguous, or the legislative intention is doubtful. 
But when the law is clear and explicit, and its provis- 
ions are suspectible of but one interpretation, its con- 
sequences, if evil, can only be avoided by a change of 
the law itself, to be effected by legislative, and not ju- 
dicial action. 14 B. Monr. 89. Where a law is plain 
and unambiguous, whether it be expressed in general 
or limited terms, the Legislature should be intended 
to mean what they have plainly expressed, and conse- 
quently no room is left for construction. 2 Cranch, 
399. Thus itis only when the language is ambiguous 
that the courts are called on to construe or inter- 
pret; and then the object is to ascertain the intent of 
the Legislature. But the judiciary have sometimes 
endeavored to discover and declare a legislative intent 
in direct defiance of the language employed and in 
utter disregard of the proper means to be used. Sedg. 
Stat. Const. 197. The tendency of all our modern 
decisions is to the effect that the intention of the Legis- 
lature is to be found in the statute itself (205.) Where 
the Legislature have used words of a plain and definite 
import, it is very dangerous to put upon them a con- 
struction, the effect of which will be to hold that the 
Legislature did not mean that which they have ex- 
pressed. 7 Barn. & Cress. 568. The court should de- 
cline to mould the language of an act for the sake of 
an alleged convenience, or an alleged equity, upon 
doubtful evidence of intention. 6 Ad. & El. 7. “I see 
the necessity of not importing into statutes words 
which are uot found there. Such a mode of interpre- 
tation only gives occasion to endless difficulty.’”’ 12 Ad. 
& El. 468. ‘We are required to add some arbitrary 
words to the section. We cannot introduce any such 
qualification; and I cannot help thinking that the in- 
troduction of qualifying words in the interpretation 
of statutes is frequently a great reproach to the law.” 
38Q. B.910. “It is the duty of all courts to confine 
themselves to the words of the Legislature — nothing 
adding thereto, nothing diminishing.’’ 2 Scott, New 
Cases, 531. It is only where a statute is ambiguous in 
in its terms that courts exercise the power of so con- 
trolling its language as to give effect to what they may 





suppose to have been the intention of the law-maker. 
1 Mich. 479. Incidental effects are to be considered if 
the meaning is doubtful (9 Blatchf. 285), but not if the 
meaning is plain. 43 Miss. 687. In such cases the con- 
sequences are for the Legislature and not for the 
court. 45 Me. 507. The first general maxim of inter- 
pretation is that it iz not allowable to interpret what has 
no need of interpretation. To go elsewhere in search of 
conjectures in order to restrict or extend the statute 
is but an attempt to eludeit. 17 Johns. 475; 13 N. Y. 
78; 9 Barb. 161. The office of interpretation is to bring 
the sense out of the words, and not to bring a sense 
into them. 11N. Y. 601. Courts cannot correct sup- 
posed errors, omissions or excesses, of the Legislature, 
20 Wend. 562. Where the language is explicit, the 
courts are bound to seek for the intention in the words 
of the act itself, and they are not at liberty to suppose 
or to hold that the Legislature intended any thing dif- 
ferent from what their language imports. 7 Hill, 513. 
Although the spirit of an instrument is to be regarded 
no less than its letter, yet the spirit is to be collected 
from the letter. It would be dangerous in the extreme 
to infer from extrinsic circumstances, that a case, for 
which the words expressly provide, shall be exempted 
from their operation. Story’s Introd. to Conflict of 
Laws. It is only in cases where the meaning of a 
statute is doubtful that courts are authorized to in- 
dulge in conjectures as to the intention of the Legisla- 
ture or to look to consequences in the construction of 
the law. When the meaning is plain and unambiguous 
the act must be carried into effect according to its 
language or the courts would be assuming legislative 
authority. 2 Paine, 584. In construing a statute the 
thing we are to seek is the thought which it expresses. 
To ascertain this the first resort in all cases is to the 
natural signification of the words employed in the 
order and grammatical arrangement in which the 
framers of the instrument have placedthem. If thus 
regarded the words embody a definite meaning, which 
involves no absurdity and no contradiction between 
different parts of the same writing, then that meaning 
apparent on the face of the instrument is the one 
which alone we are at liberty to say was intended to 
be conveyed. In such a case there is no room for 
construction. That which the words declare is the 
meaning of the instrument, and neither courts nor 
Legislatures have the right to add to or take away from 
that meaning. 3Seld. 97. The doubt does not refer 
to the policy of the act, for with that the judges have 
nothing todo. They are judges, and not law-makers. 

We have labored to show what we conceive to be the 
true intent and meaning of the statutes referred to, 
whether we have succeeded is for others to say. 

F. P. M. 


iieniinlfencecitiasites 
FRAUDULENT ELECTION RETURNS—MAN- 
DAMUS WILL NOT LIE TO COMPEL 
CANVASSING BOARD TO 
ACT AS TO. 


KANSAS SUPREME COURT, FEBRUARY 21, 1880. 


STATE Vv. STEVENS. 

In the county of H., where there were only about eight 
hundred voters, the returns at an election showed a 
vote of 2,947. Held, that mandamus would not lie to 
compel the board of county canvassers to declare the 
result of the election. Although the duties of sucha 
board are ministerial, the returns were here so man- 
ifestly untrue that the court would not compel that 
board to accept and recognize them as true. 
PPLICATION for mandamus. The facts appear in 

the opinion. 
S. N. Mitchell, Ady & Gratten, and C. S. Bowman, 
for plaintiff. 
Willard Davis, Attorney-General, and A. B. Jet- 
more, for defendant. 
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Brewer, J. This is an action of mandamus to 
compel the defendants, as canvassing board of the 
county of Harper, to canvass and declare the result of 
the election held in November last for county officers 
and on the question of the location of the county seat. 
‘he defendants, for one ground of defense, return 
that there were only about 800 legal voters in said 
county at the date of said election, whereas the re- 
turns as made show avote of 2,947 purporting to have 
been polled; that therefore at least 2,147 of such votes 
were fraudulent and illegal, and that by reason thereof 
it was impossible to determine and declare the will of 
the people or the true result of such election. A mo- 
tion has been made to strike out this portion of the 
return, and upon that motion this case is submitted to 
us. This motion is made in no technical spirit, but as 
counsel agree, that there may be aspeedy determina- 
tion of the substantial question involved. And we 
meet counsel in the same spirit. Our general knowl- 
edge of matters and events assures us that in an outly- 
ing and frontier county like Harper there is no such 
number of legal voters, and hence that the return of 
the commissioners that the large majority of such ap- 
parent vote is illegal and fraudulent is substantially 
correct. 

The question, therefore, presented is not whether 
when there have been, or is charged to have been, here 
and there illegal votes received, or legal votes rejected, 
or fraudulent or irregular practices on the part of the 
officers in any one or more voting precincts, the county 
board has a right to inquire into the merits of such 
votes, or the conduct of such officers, but whether 
when there are sent into the canvassing board returns 
showing such an enormous number of votes as to be 
perfectly obvious that they are not true returns of 
legal votes actually cast, but simply manufactured 
evidences of an attempt to defeat the popular will, 
this court will by mandamus compel the board to ac- 
cept as true these fraudulent returns and canvass and 
declare the result as though they prima facie showed 
the actual vote.’ Counsel for relator rely upon the case 
of Lewis v. Commissioners, 16 Kan. 102, in which this 
court decided that the duty of a canvassing board was 
substantially ministerial, and that they were not to 
reject returns regular in form and genuine, on the 
ground that illegal votes were received, or other frauds 
were practiced at the election—that such matters 
were to be inquired into by a tribunal for contesting 
elections, or in quo warranto proceedings; while the 
defendants rely on the case of State v. Marston, 6 Kan. 
524, in which this court, after acanvass had been made, 
refused to compel by mandamus the commissioners 
to move their records and keep their office at the place 
declared by the canvass to be the chosen county seat, on 
the ground that just such an outrage as appears in this 
case had been committed in the election. We are 
clearly of the opinion that the principle of the latter 
case must control this. It was said in that case, as it 
has been said in others, that ‘‘the writ of mandamus 
lies, to a great extent, within the discretion of the 
court where the application was made.” Now, while 
canvassing is a ministerial duty, yet it would be a sin- 
gular exercise of its discretion for a court whose duty 
itis to uphold purity, justice and honest dealing to 
give even apparent sanction to an outrage so gross and 
so manifest. A canvass is a prima facie recognition of 
the truth of the returns. Compelling a canvass 
is compelling a prima facie recognition of these 
returns as true statements of the votes cast. But 
these returns are manifestly rotten and worthless, and 
the truth is notin them. They do nof fail of absolute 
truth through mere mistake or error. They are an 
intentional and immense lie. They are without value 
in any proceeding or in any court as evidence of votes 
cast, for while legal and honest votes were cast yet no 





court is under obligations to attempt to sift the grain 
of truth from the mass of falsehood. 

It is urged that individuals were candidates for office 
at this election, and that unless a canvass be made there 
isno way of determining who is elected,and the incum- 
bents thus continue to hold offices which they are not 
entitled to hold, and for which the people have chosen 
other persons; that these candidates may be in no 
manner implicated in wrong, and hence they should 
not be deprived of the emoluments of the offices to 
which they are elected. There may be a hardship in 
this, but if the returns are not true, how will they show 
who is elected? If a party can base his right to an 
office upon nothing other than that which is manifestly 
untrue, he can hardly ever expect to obtain or hold it, 
If it be said that this wrong may only have occurred in 
the returns from certain precincts, and that the others 
should have been canvassed, we reply that no such 
question is here presented. The answer presents the 
matter as a whole and as though the wrong was uni- 
versal. Perhaps, if there are returns from any pre- 
cincts not deserving of this condemnation, they should 
be canvassed and the result both as to officers and 
county seat declared therefrom. Perhaps, upon the 
basis of such unimpeached returns the various suc- 
cessful candidates may by direct proceedings establish 
their right to office. It will be time enough to consider 
those questions when properly before us. All we de- 
cide now is that at no stage of the proceedings will 
this court lend its sanction to an outrage so gross and 
flagrant as that disclosed by the answer, and never by 
mandamus compel any other tribunal to accept and 
recognize as true that which is so manifestly a deliber- 
ate and prepared lie. 

We might, perhaps, stop here, but we feel that we 
should fail in our duty if we did not call the attention 
of our fellow-citizens to the great wrong disclosed 
herein, as well as to its demoralizing influences. No 
such outrage could have been perpetrated without the 
connivance, if not the open approval, of many. There 
was a county seat fight, it is true, and it is one of the 
sad things connected with such fights that the obliga- 
tion of honesty in elections seems to be so often for- 
gotten. Men, honorable men, will tolerate that which 
in any matter of private dealing they would scorn. 
Yet a dishonest vote cast at one election is only parent 
of many dishonest votes at another, and the better the 
men who countenance or even tolerate the one, the 
larger the number of the offspring. There are men, 
good and true,in Harper county, and we appeal to 
them for the good name of their county and for the 
influence upon free institutions and pure elections 
elsewhere, to see to it in the future that no dishonest 
vote be polled or false return made, no matter what 
may be the question or how deeply they may be inter- 
ested in the result. 

With this avpeal we close this opinion. The motion 
to strike out will be overruled and judgment entered 
for defendants for all costs. 

—_————@ 
DISCRIMINATION IN CITY WHARFAGE 
CHARGES AGAINST PRODUCTS 
OF OTHER STATES. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879 


Guy, Plaintiff in Error, v. MAyor oF BALTIMORE. 


1. It must be regarded as settled that no State can, con- 
sistantly with the National Constitution, impose upon 
the products of other States, brought therein for sale 
or use, or upon citizens because engaged in the sale 
therein, or the transportation thereto, of the products 
of other States, more onerour public burdens or taxes 
than it imposes upon the like products of its own 
territory. 
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2. An ordinance of the city of Baltimore, authorized by a 
statute of Maryland, and in pursuance of which vessels, 
landing at the public wharves of the city, laden with 
the products of other States, were required to pay 
wharfage fees which were not exacted from vessels 
landing thereat with the products of Maryland, declared 
to be in conflict with the National Consti ution. 

8. Wharfage fees, so exacted, cannot be regarded, in the 
sense of former decisions, as compensation for the use 
of the city’s property, but a mere expedient or device 
to build up the domestic commerce of Maryland by 
means of unequal and oppressive burdens upon the in- 
dustry and business of other States. 

4. The power of the National government over commerce 
with foreign nations and among the several States 
reaches the interior of every State of the Union, so far 
as it may be necessary to protect the products of other 
States and countries from discrimination by reason of 
their foreign origin. 


N error to the Baltimore City Court, State of Mary- 
land. Action by the mayor and city council of 
Baltimore against Edward T. Guy to recover $4.40, 
claimed to be due as wharfage for landing from his 
vessel on the public wharves of Baltimore 220 barrels 
of potatoes. Defendant was a resident of Virginia 
and the potatoes were raised in that State. The wharf- 
age dues were claimed under an ordinance of the city, 
passed under authority of an act of the Legislature of 
Maryland, which ordinance declared that all goods, 
eto., landed on the public wharves from any vessel, 
other than the product of the State of Maryland, 
should pay specified wharfage dues, etc., and the mas- 
ter or owner of the vessel should be liable for such 
dues. Wharfage dues were never assessed against 
parties or vessels bringing to the port potatoes or other 
articies grown in the State of Maryland. Other facts 
appear in the opinion. 


Haguan, J. In Woodruff v. Parham, 8 Wall. 123) 
we had occasion to consider the constitutional validity 
of an ordinance of the city of Mobile under the pro- 
visions of which had been assessed, for municipal pur- 
poses, a tax upon sales in that city of certain goods 
and merchandise, the product of States other than 
Alabama. The ordinance, in its application to articles 
carried into Alabama from other States, was assailed 
as being inconsistent with the constitutional inhibition 
upon the States “levying imposts or duties on imports 
or exports—with the power of Congress to regulate 
commerce with foreign nations and among the several 
States—and with that clause which declares that the 
citizens of each State shall be entitled to all the immu- 
nities and privileges of citizens of the several States. 

Touching the first of these propositions it was ruled 
that the term “import,” as used in section 10, article 1 
of the Constitution, had reference to articles imported 
from foreign countries, and not to such as were brought 
from one of the States of the Union into another. In 
the argument, Brown v. Maryland, 12 Wheat. 419, was 
cited in support of the proposition that the whole ordi- 
nance, in its application to articles brought from other 
States to Mobile for sale, was an unauthorized regulation 
of inter-State commerce. Upon that branch of the case 
we said: ‘If the court there [in Brown v. Maryland] 
meant to say that a tax levied on goods from a sister 
State, which was not levied on goods of a similar char- 
acter produced within the State, would be in conflict 
with the clause of the Constitution giving Congress 
the right to regulate commerce among the States, as 
much as the tax on foreign goods, then under censid- 
eration, was in conflict with the authority to regulate 
commerce with foreign nations, we agreed to the 
proposition.” 

In a subsequent portion of our opinion in Woodruff 
v. Parham, it was said: ‘‘But we may be asked, is 
there no limit to the power of the States to tax the 
produce of other States brought within their borders? 
And can they so tax them as to drive them out or 





altogether prevent their introduction or their transit 
over their territory? The case before us is a simple 
tax on sales of merchandise imposed alike upon all 
sales made in Mobile, whether the sales be made by a 
citizen of Alabama, or of another State, and whether 
the goods sold are the products of that State or of 
some other. There is no attempt to discriminate inju- 
riously against the products of other States, or the 
rights of their citizens, and the case is not, therefore, 
an attempt to fetter commerce among the States, or to 
deprive the citizens of other States of any privilege or 
immunity possessed by citizens of Alabama. But a 
law having such operation would, in our opinion, be 
an infringement of the provisions of the Constitution 
which relates to those subjects, and therefore void.” 

In Hinson v. Lott, 8 Wall. 148, we upheld a statute 
of Alabama, imposing taxes upon the sale of spirituous 
liquors within its limits, upon the ground that it did 
not discriminate against the products of other States, 
and only subjected them to the same taxation imposed 
upon similar articles manufactured in that State. Had 
the statute been susceptible of a different construction, 
it would have been held to be repugnant to the Con- 
stitution. 

In Ward v. Maryland, 12 Wall. 418, we examined the 
provisions of a statute of Maryland which, among 
other things, required of persons, not permanent resi- 
dents of that State, before selling or offering for sale 
within the limits of the city of Baltimore, any goods, 
wares, or merchandise whatever, other than agricultu- 
ral products and articles manufactured in that State, 
to obtain a license therefor. The amount exacted for 
such license was larger than the statute required of 
resident traders engaged in like business. In declar- 
ing the statute to be repugnant to the Federal Consti- 
tution, we said that ‘‘inasmuch as the Constitution 
provides that the citizens of each State shall be entitled 
to all privileges and immunities of citizens in the seve- 
ral States, it follows that the defendant might lawfully 
sell or offer or expose to sale, within the district de- 
scribed in the indictment, any goods which the per- 
manent residents of the State might sell or offer or 
expose forsale in that district, without being subjected 
to any higher tax or excise than that exacted by law of 
such permanent residents.”’ 

Upon the same ground, in the more recent case of 
Welton v. State of Missouri, 91 U. S. 275, we held void 
a statute of Missouri imposing a peddler’s license-tax 
upon persons going from place to place to sell patent 
and other medicines, goods, wares, or merchandise, 
except books, charts, maps and stationery, not the 
growth, product or manufacture of that State, and 
which did not impose a like tax upon the sale of simi- 
lar articles, the growth, product or manufacture of 
Missouri. . 

In view of these and other decisions of this court it 
must be regarded as settled that no State can, consist- 
ently with the Federal Constitution, impose upon the 
products of other States, brought therein for sale or 
use, or upon citizens because engaged in the sale 
therein, or the transportation thereto, of the products 
of other States, more onerous public burdeus or taxes 
than it imposes upon the like products of its own 
territory. 

If this were not so it is easy to perceive how the 
power of Congress to regulate commerce with foreign 
nations and among the several States could be practi- 
cally annulled, and the equality of commercial privi- 
leges secured by the Federal Constitution to citizens 
of the several States be materially abridged and 
impaired. ‘‘Over whatever other interests of the 
country,” said Mr. Webster, ‘‘this government may 
diffuse its benefits and blessings, it will always be true, 
as matter of historical fact, that it had its immediate 
origin in the necessities of commerce; and for its im- 
mediate object, the relief of those necessities, by re- 
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moving their causes, and by establishing a uniform 
and steady system.’”’ But State legislation such as that 
indicated in the cases which have been cited, if main- 
tained by this court, would ultimately bring our com- 
merce to that ‘‘ oppressed and degraded state,” exist- 
ing at the adoption of the present Constitution, when 
the helpless Confederation was abandoned and a Na- 
tional government instituted, with full power over the 
entire subject of commerce, except that wholly inter- 
nal to the States composing the Union. 

How far the principles enunciated in the foregoing 
cases control the determination of the one before us, 
we now proceed to inquire. 

By an act of the General Assembly of Maryland, 
passed in 1827, authority was given to the mayor and 
city council of Baltimore to regulate, establish, charge 
and collect to their use such rate of wharfage as they 
might think reasonable, of and from all vessels resort- 
ing to or lying at, landing, depositing, or transporting 
goods or articles, other than the products of that State, 
on any wharf or wharves belonging to that municipal 
corporation, or any public wharf in the city other than 
the wharves belonging to or rented by the State, and 
that of Pratt street wharf, theretofore reserved for 
the use of the citizens of that State. Maryland Code 
of Public Local Laws, art. 4, § 945. 

In pursuance of that act the city, by its constituted 
authorities, in the year 1858, passed an act regulating 
the public wharves. By its 33d section it is declared 
that all goods, wares or merchandise landed on the 
public wharves from on board any vessel lying at said 
wharves, or placed thereon for the purpose of ship- 
ment or exposure for sale, other than the products of 
the State of Maryland, shall pay wharfage according to 
certain rates therein prescribed. The 35th section de- 
clares that ‘‘all vessels belonging to or lying at, land- 
ing, depositing or transporting goods or articles other 
than the production of this State, on or from any wharf 
or wharves belonging to the mayor and city council, or 
any public wharf in the said city, other than the 
wharves belonging to or rented by the State, shall be 
chargeable with the wharfage as fixed by this ordi- 
nance, upon all goods or articles landed or deposited 
on any wharf or wharves belonging to the said mayor 
and city council; and the master or owner of the ves- 
selso depositing, landing, or transporting said goods 
or articles shall be responsible for the same.’’ The 
ordinance contained other sections providing for its 
enforcement. 

The appellant, Guy, a resident citizen of Accomac 
county, Virginia, was engaged in the year 1876 in sail- 
ing a schooner, of which he was master and part 
owner, from that county to Baltimore, laden with 
potatoes raised in Virginia. In June of that year he 
landed his vessel at one of the public wharves belong- 
ing to the city (not the Pratt street wharf), and dis- 
charged therefrom 220 barrels of potatoes. Under 
the authority of the foregoing statute and ordinance, 
the city harbor-master demanded of him the payment 
of $4.40 as wharfage. He refused to comply with that 
demand, and being sued by the city, judgment was 
rendered against him in the court of a justice of the 
peace, which was affirmed by the city court of Balti- 
more, the highest court of Maryland in which a decis- 
ion of the case could have been had. 

It is admitted that such wharfage dues are not and 
never have been assessed against parties or vessels 
bringing to that port potatoes or other articles grown 
in the State of Maryland. 

The argument in support of the statute and ordi- 
nance upon which the judgment below rests is that 
the city, by virtue of its ownership of the wharves in 
question, has the right, in its discretion, to permit 
their use to all vessels landing thereat with the pro- 
ducts of Maryland; and that those operating vessels 
laden with the products of other States cannot justly 





complain, so long as they are not required to pay 
wharfage fees in excess of reasonable compensation for 
the use of the city’s property. 

This proposition, however ingenious or plausible, is 
unsound both upon principle and authority. The mu- 
nicipal corporation of Baltimore was created by the 
State of Maryland to promote the public interests and 
the public convenience. The wharf at which appel- 
lant landed his vessel was long ago dedicated to public 
use. The public for whose benefit it was acquired, or 
who are entitled to participate in its use, are not alone 
those who may engage in the transportation to the port 
of Baltimore of the products of Maryland. It em- 
braces, necessarily, all engaged in trade and commerce 
upon the public navigable waters of the United States. 
Every vessel employed in such trade and commerce 
may traverse those waters without let or hindrance 
from local or State authority; and the National Con- 
stitution secures to all, so employed, without reference 
to the residence or citizenship of the owners, the privi- 
lege of landing at the port of Baltimore with any cargo 
whatever, not excluded therefrom by or under the au- 
thority of some statute of Maryland enacted in the 
exertion of its police powers. The State, it will be 
admitted, could not lawfully impose upon such cargo 
any direct public burden or tax because it may consist, 
in whole or in part, of the products of other States. 
The concession of such a power to the States would 
render wholly nugatory all National control of com- 
merce among the States, and place the trade and busi- 
ness of the country at the mercy of local regulations, 
having for their object to secure exclusive benefits to 
the citizens and products of particular States. But it 
is claimed that a State may empower one of its politi- 
cal agencies, a mere municipai corporation represent- 
ing a portion of its civil power, to burden inter-State 
commerce by exacting from those transporting to its 
wharves the products of other States wharfage fees, ~ 
which it does not exact from those bringing to the 
same wharves the products of Maryland. The city 
can no more do this than it or the State could discrim- 
inate against the citizens and products of other States 
in the use of the public streets or other public high- 
ways. The city of Baltimore, if it chooses, can permit 
the public wharves, which it owns, to be used without 
charge. Under the authority of the State it may, also, 
exact wharfage fees, equally, from all who use its im- 
proved wharves, provided such charges do not exceed 
what is fair remuneration for the use of its property. 
North-western Packet Co. v. City of St. Louis, and City 
of Vicksburg v. Tobin, decided at the present term; 
Packet Co. v. Keokuk, 95 U. 8. 80. But it cannot em- 
ploy the property it thus holds for public use so as to 
hinder, obstruct, or burden inter-State commerce in 
the interest of commerce wholly internal to that State. 
The fees which it exacts to that end, although denom- 
inated wharfage dues, cannot be regarded, in the sense 
of our former decisions, as compensation merely for 
the use of the city’s property, but as an expedient or 
device to accomplish, by indirection, what the State 
could not accomplish by a direct tax, viz., build up its 
domestic commerce by means of unequal and oppress- 
ive burdens upon the industry and business of other 
States. 

Such exactions, in the name of wharfage, must be 
regarded as taxation upon inter-State commerce. Mu- 
nicipal corporations, owning wharves upon the public 
navigable waters of the United States, and quasi public 
corporations transporting the products of the country, 
cannot be permitted by discriminations of that char- 
acter to impede commercial intercourse and traffic 
among the several States and with foreign nations. 

In the exercise of its police powers, a State may ex- 
clude from its territory, or prohibit the sale therein of 
any articles which, in its judgment, fairly exercised, 
are prejudicial to the health or which would endanger 
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the lives or property of its people. But if the State, 
under the guise of exerting its police powers, should 
make such exclusion or prohibition applicable solely to 
articles of that kind that may be produced or manu- 
factured in other States, the courts would find no diffi- 
culty in holding such legislation to be in conflict with 
the Constitution of the United States. 

The power of the National government over com- 
merce with foreign nations and among the several 
States is broad and comprehensive. It reaches the in- 
terior of every State of the Union, so far as it may be 
necessary to protect the products of other States and 
countries from discrimination by reason of their for- 
eign origin. Brown v. Maryland, 12 Wheat. 

Nothing can be clearer than that the statute of Mary- 
land and the ordinance of the city of Baltimore, in the 
respects adverted to, are in conflict with the power of 
Congress over the subject of commerce. 

The judgment is reversed, with directions to dismiss 
the action against the appellant, with his costs against 
the city. 


—\_—_——— 
NEW YORK COURT OF APPEALS ABSTRACT. 


CONTRACT — CONSTRUCTION OF — SALE OF STOCKS.— 
An instrument read as follows: ‘‘ Received of J. W. 
Jones, by agreement, one thousand shares of St. Joe 
Lead Stock, for which I have paid him $3,000. The 
understanding is that I am to give said Jones one- 
half of whatever price the same is sold for when sold 
over and above that sum.’’ This was signed by R., 
defendant's intestate. In an action against the repre- 
sentative of R., held, that interpreting the agreement 
by the rule that a writing contains all that may fairly 
be implied from it (Potter v. Ontario, etc., Ins. Co., 5 
Hill, 147; Booth v. C. R. Mill, 74 N. Y. 15), it imports 
an obligation to sell, the performance of which the 
plaintiff may enforce. Telegraph Co. v. McLean, L. 
R.,8 Ch. App. 658; McIntyre v. Belcher, 15 C. B. (N.8.) 
654. The cases of Lorillard v. Silver, 36 N. Y. 579; 
Wemple v. Stewart, 22 Barb. 154; Moffatt v. Laurie, 
15 C. B. 582, distinguished. Judgment reversed. 
Jones, appellant, v. Kent, administrator. Opinion by 
Danforth, J. 

[Decided April 6, 1880.] 

MUNICIPAL CORPORATION —NOT LIABLE FOR DE- 
FECTIVE CANAL BRIDGE APPROACHES ON STATE 
LANDS. — Plaintiff's horse and wagon were injured 
while he was driving upon one of the approaches toa 
bridge across the Erie canal within the limits of the 
city of Cohoes, in consequence of the absence of a rail- 
ing along a side of the approach where there was a 
steep descent. The bridge and its approaches were 
upon the State land erected for the use of the canal, 
but permitted to be used by the public as a highway. 
Held, that the city of Cohoes was not liable for the 
injury. Although the State permitted the public to 
use the bridge and approaches as a public highway and 
they were so used, the duty of guarding the side of 
such approaches did not devolve upon the city. The 
State owning the locus in quo, and the structure 
erected being part of its public works, the city had no 
right to interfere by the erection of permanent struct- 
ures thereon. Neither was the city bound to barricade 
the road so as to prevent travelers passing over the 
bridge. The case of Sewell v. City of Cohoes, 75 N. Y. 
45, does not conflict with this. There the city appro- 
priated State land as a public street, graded, regulated 
and paved it. Here there had been no appropriation 
by the city of the bridge and its approaches. Judg- 
ment affirmed. Carpenter, appellant, v. City of Cohoes. 
Opinion by Rapallo, J. 

[Decided April 13, 1880.] 

PRACTICE— APPEAL TO CouRT OF APPEALS. —In 

this action,the General Term, upon an appeal from the 





judgment of the Special Term, which dismissed the 
plaintiff's complaint, reversed the judgment and made 
an order that the interlocutory judgment be entered 
upon the facts found by the court, and that a referee 
be appointed to take and state the accounts of the re- 
spective parties, and that upon the filing and confirma- 
tion of his report a further and final judgment should 
be entered by the Special Term for the ‘‘ final disposi- 
tion of the entire controversy ’’ between the parties. 
In pursuance of this order the Special Term entered 
an interlocutory judgment and appointed a referee to 
take the accounting. From this order and judgment 
of the General and Special Term defendant appealed. 
Held, that an appeal would not lie to this court. The 
determination of the General Term was not a final 
judgment within the first subdivision of § 190 of the 
Code. Swarthout v. Curtis, 4 N. Y. 415; Tompkins y. 
Hyatt, 19 id. 534. Appeal dismissed. Jones v. Jones, 
appellant. Opinion by Andrews, J. 

[Decided April 13, 1880.] 


PARTY WALLS— RIGHTS OF ADJOINING OWNERS TO 
REBUILD — LIABILITY FOR INTERFERENCE WITH— 
RESPONDEAT SUPERIOR — EVIDENCE — DAMAGES. — In 
an action by the owner of one adjoining building 
against the owner of the other for injury to plaintiff's 
building and the business carried on there, from de- 
fendant’s taking down his own building and attempt- 
ing to appropriate the party wall between the build- 
ings, held, (1) That the old wall, from long user, in the 
absence of evidence, would be deemed a party wall, 
presumptively, either from an agreement to that effect 
or from its being built upon the line of the two lots 
for that purpose, by the respective owners. Brown vy. 
Otto, 40 Md. 15. (2) If a party wall has become so 
dilapidated as to be unsafe, the owner of one building 
has a right to replace it and in so doing is not liable for 
damages. Partridge v. Gilbert, 15 N. Y. 601. There 
are other cases where if a party wall is interfered 
with for the benefit of one owner, as by raising it, such 
owner is absolutely liable as insurer for any loss or 
damage occasioned to the neighbor thereby. Brooks 
vy. Curtis, 50 N. Y. 639. (3) Where such wall was taken 
down under a contract, if the work was included in 
the contract, held, that defendant, the owner of the 
building for the benefit of which it was taken down, 
would be liable for the injury occasioned. Gardner v. 
Heart, 2 Barb. 165; Storrs v. Utica, 17 N. Y. 108. 
(4) The question of contributory negligence would not 
arise in suchacase. The action not being based on 
negligence but upon a tort or trespass. Muller v. Mc- 
Kesson, 73 N. Y. 195, 204. (5) There was in this case 
evidence that by the acts of defendant plaintiff's busi- 
ness was interrupted. Held, that loss of profits con- 
sequent upon tort, as well asa breach of contract, is 
allowed as damages, provided they are such as might 
naturally be expected to follow from the wrongful act 
and are certain as to their nature and cause. Griffin 
v. Colver, 16 N. Y. 489; Marquart v. Lafarge, 5 Duer, 
565. Held, also, that evidence of profits of business 
of plaintiffs during the months of the previous year 
corresponding with the time of interruption to their 
business, was admissible to prove amount of loss of 
profits. If a business be entirely broken up, the amount 
previously done is ordinarily pertinent upon the ques- 
tion of the amount which might subsequently be done, 
and the same is true of a partial interruption of busi- 
ness. Bagley v. Smith, 10 N. Y. 489. Judgment af- 
firmed. Schill v. Brokhahus, appellant. Opinion by 
Church, C. J. 

[Decided April 6, 1880.] 

NUISANCE —STORING OF GUNPOWDER NEAR OTHER 
BUILDINGS — DANGEROUS BUSINEsS. — In an action for 
injury caused by the explosion of defendant’s powder 
magazine, located upon his premises and which con- 
tained the usual safeguards, it appeared that the ex- 
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plosion took place without any apparent cause. The 
court, at trial, charged the jury that they must find 
for defendant, unless they found that the defendant 
carelessly and negligently kept the gunpowder upon 
his premises. Held error. Negligence alone in the 
keeping of gunpowder is not the controlling test of 
liability. The dangers arising from the locality where 
it is kept are to be taken into consideration. While a 
man may prosecute such a business as he chooses on his 
own premises, he has no right to erect and maintain a 
nuisance to the injury of an adjoining proprietor, even 
in a lawful trade. The cases which are regarded as 
private nuisances are numerous. Aldred’s case, 9 Coke, 
58; Brady v. Weeks, 3 Barb. 159; Dubois v. Budlong, 
15 Abb. 445; Wier’s Appeal, 74 Penn. St. 230. Oneclass 
of reported cases refers to acts done on the premises 
of the owner which are of themselves dangerous to 
the property and the persohs of others who may re- 
side in the vicinity or who may by chance be passing 
in the neighborhood. It is not necessary that the 
noxious trade endangers the health of the neighbor- 
hood. The use of premises in a manner which causes 
a noise so continuous and excessive as to produce seri- 
ous annoyance, or vapor, or noxious smells. Tipping 
y. St. Helens, etc., Co., 4 B. & S. 608. Bull v. Flagler, 
23 Wend. 354; Pickard vy. Collins, 23 Barb. 444. The 
burning of brick kilns from which gases escape, injur- 
ing trees, Campbell v. Seaman, 63 N. Y. 568; and blast- 
ing of rocks with gunpowder, are nuisances when dan- 
gerous or annoying to neighbors. Hay v. Cohoes Co., 
3 Barb. 42; S. C., 2 N. Y. 159; Tremain vy. Cohoes Co., 
id. 163; Pixley v. Clark, 35 N. Y. 523. The last cited 
cases rest upon the maxim sic utere tuo, etc., and that 
it is better as a matter of public policy that a single 
individual should surrender the use of his land for 
particular purposes, injurious to his neighbors, than 
that they should be deprived of the use of their prop- 
erty altogether, or be subjected to great danger. The 
keeping of gunpowder or other materials in a place or 
under circumstances where it would be liable, in case 
of explosion, to injure the dwelling-houses or the per- 
sons of those residing in close proximity, rests upon 
the same principle. An individual has no more right 
to keep a magazine of powder upon his premises, which 
is dangerous, to the detriment of his neighbor, than 
he is authorized to engage in any other business which 
may occasion serious consequences. The case of Peo- 
ple v. Sands, 1 Johns. 78, and Fillo v. Jones, 2 Abb- 
App. Dec. 121, distinguished. Judgment reversed. 
Heeg, appellant, v. Licht. Opinion by Miller, J. 
{Decided April 6, 1880.] 
Se ee 
UNITED STATES SUPREME COURT 
ABSTRACT. 





BANK DEPOSIT — MADE WHEN CHECK HANDED IN— 
SURETYSHIP — USAGE. — Defendant agreed on the 
afternoon of the 23d of February, “to guarantee and 
make good to plaintiff, a bank, any sum or sums which 
may hereafter be held against C., to an amount not 
exceeding $50,000,” and notice “from time to time of 
the amount and extent of such indebtedness”’ was 
waived. This agreement was not to apply <o past in- 
debtedness. Before its execution on the same day a 
check for $10,000, drawn by C. on the bank, was pre- 
sented by the payee, who was a depositor, and received 
by the bank. The pass-book of the depositor was not 
presented at the time. Evidence was given by the 


bank to show that there existed a usage in the place 
where the bank was located and it existed in the bank 
and was known to its customers, by which checks left 
in the bank in the morning by depositors were held 
until after close of the bank, subject to be returned in 
the afternoon if found, upon balancing the accounts, 
not to be good. Evidence was given to contradict the 








existence of such usage, and also that the depositor of 
the check had no knowledge or understanding in 
regard to said check, except that it was received on 
deposit and as a deposit when it was left with the 
bank. Held, that if the check was handed in and re- 
ceived as a deposit the defendant was not liable for 
the amount on his guarantee, and it was for the jury 
to say whether it was a consummated deposit and the 
usage shown would not affect the matter if not known 
to the depositor. When a check on itself is offered to 
a bank as a deposit, the bank has the option to accept 
or reject it, or to receive it upon such conditions as 
may be agreed upon. If it be rejected, there is no 
room for any doubt or question between the parties. 
If on the other hand, the check is offered as a deposit 
and received as a deposit, there being no fraud, and 
the check genuine, the parties are no less bound and 
concluded than in the former case. Neither can dis- 
avow or repudiate what has been done. The case is 
simply one of an executed contract. There are the 
requisite parties, the requisite consideration, and the 
requisite concurrence and assent of the minds of those 
concerned. It was well said by an eminent chief 
justice: “If there has ever been a doubt on this point, 
there should be none hereafter.”” Oddie v. Nat. City 
Bank of New York, 45 N. Y. 742. <A general usage 
may be proved in proper cases, to remove ambiguities 
and uncertainties in a contract, or to annex incidents, 
but it cannot destroy, contradict, or modify what is 
otherwise manifest. Where the intent and meaning 
of the parties are clear, evidence of a usage to the con- 
trary is irrelevant and unavailing. Usage cannot make 
a contract where there is none, nor prevent the effect 
of the settled rules of law. Barnard v. Kellogg, 10 
Wall. 390; Bliven v. New Eng. Screw Co., 23 How. 438; 
Collender v. Dinsmore, 55 N. Y. 208; Adams y. Morse, 
51 Me. 499; Thompson v. Riggs, 5 Wall. 674; Dykers v. 
Allen, 7 Hill, 497. Judgment of U. 8. Circuit Court, 
8. D. Ohio, affirmed. First National Bank of Cinecin- 
nati, plaintiff in error, v. Burkhardt. Opinion by 
Swayne, J. 


EVIDENCE — WHERE PAROL ADMISSIBLE TO EXPLAIN 
WRITING. — In an action on acontract with the United 
States to furnish hay, etc., to a military post, located 
among the Indians, where deductions for failure to 
fulfill the contract were claimed by the United States, 
held, that parol evidence was admissible to explain the 
surrounding circumstances of the contract, that the 
hay could be cut only in one neighborhood, which fact 
was known to the government officers making the con- 
tract; that the conduct of the government agents led 
the contractor to rely upon a particular means of ful- 
filling the contract, until it was too late to perform it 
in any other way; that the government agents pre- 
vented him from employing those means, and that the 
supply of hay upon which the contractor depended 
was taken away by those agents themselves, etc. That 
the subject-matter of a contract may be shown by 
parol evidence of the surrounding circumstances, see 
Bradley v. Washington Steam Packet Co., 13 Pet. 99; 
Thorington v. Smith, 8 Wall. 12; Maryland v. R. R. 
Co., 22 id. 118; Reed v. Insurance Co., 95 U.S. 30; 1 
Greenl. Ev., § 277; Taylor’s Ev., § 1082. And that the 
conduct of one party to a contract which prevents the 
other from performing his part is an excuse for non- 
performance, see Addison on Contracts, § 326; Fleming 
v. Gilbert, 3 Johns. 528. In the case last cited, the de- 
fendant was sued on a bond obliging him by a certain 
time to procure and cancel a mortgage of the plaintiff 
and deliver the same to him. The defendant was 
allowed to prove by parol that he procured the mort- 
gage, and having inquired of the plaintiff what he 
should do with it, was directed to place it in the hands 
of a third person. This was held to be an excuse for 
not having fully performed the condition. Judge 
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Thompson said: ‘It is a sound principle that he who 
prevents a thing being done shall not avail himself of 
the non-performance he has occasioned. Had not the 
plaintiff dispensed with a further compliance with 
the condition of the bond, it is probable that the de- 
fendant would have taken measures to ascertain what 
steps were requisite to get the mortgage discharged of 
record, and would have literally complied with the 
condition of the bond.”’ So when A gave to B a bond 
to convey certain premises, but they subsequently 
agreed by parol to rescind the contract, and A there- 
upon sold the premises to a third person, it was held 
that though the bond was not cancelled or given up, 
nor any of the papers changed, yet by the parol agree- 
ment and the acts of the parties under it, the bond 
was discharged. Dearborn v. Cross, 7 Cow. 48; and 
see 2 Cow. & H.’s Notes to Phill. on Ev. 605. The prin- 
ciple involved in these cases is applicable to the pres- 
ent. Judgment of Court of Claims affirmed. United 
States, appellant, v. Peck. Opinion by Bradley, J. 


FORMER ADJUDICATION — EQUITABLE ACTION TO SET 
ASIDE CONVEYANCE WHEN MAINTAINABLE WITHOUT 
EXHAUSTING LEGAL REMEDY. —In an equitable action 
to follow and subject to the payment of a debt due by 
the firm of M. & B. to the First National Bank, cer- 
tain property, formerly belonging to the firm, which 
had been transferred to defendant, the bill charged 
that the transfer was fraudulent; that the bank had a 
lien on the property, etc., and averred that the firm 
and its members were insolvent; that a suit at law 
and judgment would be fruitless, as the firm or its 
members, since the transfer, had no property what- 
ever, on which an execution could be levied, etc. It 
was not alleged that any judgment at law had been 
recovered and execution returned unsatisfied. The 
coniplaint was dismissed. Held, a bar to a subsequent 
action for the same purpose in which the bill set up 
the same allegations as to transfer and lien, etc., and 
also that a judgment at law had been recovered against 
the firm and its members after the decree dismissing 
the first bill and that execution thereon had been re- 
turned unsatisfied. While the rule isa familiar one, 
that a court of equity will not entertain a case for 
relief where the complainant has an adequate legal 
remedy, the complaining party must, therefore, show 
that he has done all that he could do at law to obtain 
his rights. But, after all, the judgment and fruitless 
execution are only evidence that his legal remedies 
have been exhausted, or that he is without remedy at 
law. They are not the only possible means of proof. 
The necessity of resort to a court of equity may be 
made otherwise to appear. Neither law nor equity 
requires a meaningless form, ‘‘ Bona seu impossibilia 
non cogit lex.’’ It has been decided that where it ap- 
pears by the bill that the debtor is insolvent and that 
the issuing of an execution would be of no practical 
utility, the issue of an execution is not a necessary pre- 
requisite to equitable interference. Turner v. Adams, 
46 Mo. 95; Postlethwait v. Howes, 3 Iowa, 365; Bank 
v. Harvey, 16 id. 148; Botsford v. Beers, 11 Conn. 369; 
Payne vy. Sheldon, 63 Barb. 169. So it has been held 
that a creditor, without having first obtained a judg- 
ment at law, may come into a court of equity to set 
aside fraudulent conveyances of his debtor, made for 
the purpose of hindering and delaying creditors, and 
to subject the property to the payment of the debt due 
him. Thurmond v. Reese, 3 Ga. 449; Cornell v. Rad- 
way, 22 Wis. 260; Sanderson v. Stockdale, 11 Md. 563. 
In Brisay v. Hogan, 53 Me. 554, it was ruled that when 
a creditor seeks by his bill to obtain payment of his 
debt from land paid for by the debtor, but conveyed 
to his wife, a levy of an execution is unnecessary, if 
the debtor never had legal title to the land. See, also, 
Day v. Washburne, 24 How. 352. The foundation upon 
which these and many other similar cases rest is that 





judgments and fruitless executions are not necessary 
to show that the creditor has no adequate legal remedy, 
When the debtor’s estate is a mere equitable one, 
which cannot be reached by any proceeding at law, 
there is no reason for requiring attempts to reach it by 
legal processes. And it may be said that whenever a 
creditor has a trust in his favor, or alien upon prop- 
erty for the debt due him, he may go into equity with- 
out exhausting legal processes or remedies. Tappan y. 
Evans, 11 N. H. 311; Holt v. Bancroft, 30 Ala. 193. 
Decree of U. 8S. Circuit Court, Louisiana, affirmed, 
Case, receiver, appellant, v. New Orleans & Carrolton 
Railroad Co. et al. Opinion by Strong, J. 


NATIONAL BANKS— ACTIONS AGAINST — STATUTORY 
CONSTRUCTION. — The provision in relation to suits 
against National banks of U.S. Revised Statutes, sec- 
tion 5198, that ‘‘ suits, actions and proceedings against 
any association under this title, may be had in any 
Circuit, District or Territorial Court of the United 
States, held within the district in which such associa- 
tion may be established, or in any State, county or 
municipal court in the county or city in which said 
association is located, having jurisdiction in similar 
cases,”’ held, toapply to transitory actions only, and not 
to such actions as are by law local in their character, 
Section 5136 subjects the banks to suits at law or in 
equity as fully as natural persons, and there is nowhere 
in the Banking Act any evidence of an intention on 
the part of Congress to exempt banks from the ordi- 
nary rules of law affecting the locality of actions 
founded on local things. The distinction between 
local and transitory actions is as old as actions them- 
selves, and no one has ever supposed that laws, which 
prescribed generally where one should be sued, in- 
cluded such suits as were local in their character, 
either by statute or the common law, unless it was ex- 
pressly so declared. Local actions are in the nature of 
suits in rem, and are to be prosecuted where the thing 


on which they are founded is situated. To give the 
act of Congress a different construction would be in 
effect to declare that a National bank could not be 
sued at all in a local action where the thing about 
which the suit was brought was not in the judicial dis- 
trict of the United States within which the bank was 
located. Such a result could never have been con- 


Judgment of Louisiana Su- 
Casey, receiver, plaintiff in 
Opinion by Waite, C. J. 


templated by Congress. 
preme Court affirmed. 
error, v. Adams et al. 


NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 


CONTRACT — ASSUMPSIT — WHEN IT LIES FOR WORK 
DONE ON INCOMPLETED. — A contractor may maintain 
general assumpsit for services rendered in part execu- 
tion of the contract, when he has been discharged by 
the other party without right, before the completion 
of the work. Moulton vy. Trask, 9 Metc. 577; Canada 
vy. Canada, 6 Cush. 15; Derby v. Johnson, 21 Vt. 17; 
Planche vy. Colburn, 8 Bing. 14; Goodman v. Pocock, 
15 A. & E. (N. 8.) 576. Carroll vy. Giddings. Opinion 
by Bingham, J. 


DAMAGES — BOND — PENALTY OR LIQUIDATED DAM- 
AGrs.— The question whether the amount of a bond 
is a penalty or liquidated damages is a question of the 
intention of the parties, to be determined like a ques- 
tion of fact, by the weight of competent evidence, and 
not by any technical rule of construction. Cases 
cited, Rice v. Society, 56 N. H. 191; Chamberlain v. 
Bagley, 11 id. 234; Brewster v. Edgerley, 13 id. 275; 
Mead v. Wheeler, id 351; Blaisdell yv. Blaisdell, 14 id. 
78; Davis v. Gillett, 52 id. 126; Noyes v. Phillips, 60 





* To appear in 58 New Hampshire Reports. 
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N. Y. 408; Chase v. Allen, 13 Gray, 42. Houghton v. 
Pattee. Opinion by Doe, C. J. 

NEGLIGENCE — EMPLOYMENT OF PHYSICIAN BY IN- 
JURED PERSON — RULE AS TO CARE— MUNICIPAL COR- 
PORATION. —In an action against a town for personal 
injuries from a defective highway, the rule as to the 
degree of care required to be exercised by the plaintiff 
in the employment of a physician and surgeon, and in 
procuring and submitting to proper medical treatment, 
is not changed by the fact that the plaintiff was him- 
self a physician and surgeon. The degree of prudence 
he must exercise in selecting a physician and the means 
to cure his injuries, is the same as a traveller on a 
highway is required to use in selecting his horse, har- 
ness, etc. Tuttle v. Farmington, 58 N. H. 13; such 
care and prudence as mankind in generaluse. Collins 
vy. City of Council Bluffs, 32 Lowa, 324; 7 Am. Rep. 200; 
Lyons v. Erie Ry. Co., 57 N. Y. 489; Winship v. En- 
field, 42 N. H. 197; Baldwin v. Turnpike Co., 40 Conn. 
238. If the vices of the horse or the defects in the 
carriage, unknown to the traveller without fault, con- 
tribute, the town is still liable. Clark v. Barrington, 
41 N. H. 44; Tucker vy. Henniker, id. 317; Hunt v. 
Pownal, 9 Vt. 411. Boynton v. Somersworth. Opinion 
by Clark, J. 

PAYMENT — ACCEPTANCE OF SUM LESS THAN DUE. — 
The payment and acceptance of asum less than the 
amount due on an unliquidated claim, in discharge of 
the whole claim, is a liquidation and payment of it. 
When a creditor relinquishes the residue of his claim 
upon being paid a part thereof, there must be some 
consideration for the relinquishment, or something to 
show the possibility of a benefit to the creditor; other- 
wise the agreement is only nudum pactum. Fitch v. 
Sutton, 5 East, 230. But this rule is confined to a case 
of debt, or to a claim for a liquidated amount. Dono- 
hue v. Woodbury, 6 Cush. 148, 150; and not to an 
agreement made in compromise of a doubtful claim 
on sufficient consideration. Tuttle v. Tuttle, 12 Metc. 
551; nor where the claim is for unliquidated damages. 
2Greenl. Ev. § 28; Wilkinson v. Byers, 1 A. & E. 106. 
Hilliard v. Noyes. Opinion by Smith, J. 

——_~._——————— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


JANUARY AND FEBRUARY, 1880. 

ACTION FOR TORT — JUDGMENT AGAINST ONE TORT- 
FEASOR SATISFIED DISCONTINUES OTHER ACTION 
AGAINST OTHERS FOR SAME TORT.—Plaintiff brought 
three separate actions of tort against three defendants 
severally to recover for the same cause of action. One 
of the three actions was tried and a verdict for $500 
and costs rendered in favor of plaintiff, and execution 
issued thereon and satisfied. Thereafter the other 
two defendants in their respective cases filed supple- 
mental answers setting forth that the action being for 
one and the same cause of action, and a judgment 
against one of the wrong-doers having been satisfied, 
plaintiff could not maintain action against the others. 
Held, that plaintiff was not entitled to judgment for 
nominal damages and costs against said two defend- 
ants.. When an injury is done to one man by the 
wrongful act of several, the law allows him to proceed 
against them either jointly or severally, and if he sues 
them severally, he may prosecute all the actions to 
judgment, although he can have but one satisfaction 
for the same injury. By our law, judgment against 
one without satisfaction does not bar an action against 
the others. Lovejoy v. Murray, 3 Wall. 1; Elliott v. 
Hayden, 104 Mass. 180. But after judgment is satisfied 
against one no action can be commenced against the 
others. And here the plaintiff, after having submitted 
the effect of the defense, pleaded in the supplemental 








answers to the judgment of the court, cannot object 
that these answers were not duly filed; and the judg- 
ment and satisfaction against a joint wrong-doer, hav- 
ing been pleaded by the defendants and admitted by 
the plaintiff, is a bar to these actions for the same in- 
jury. See Gilmore v. Carr, 2 Mass. 171; Simonds v. 
Center, 6 id. 18; Porter v. Ingraham, 10id. 88; Whip- 
ple v. Newton, 17 Pick. 168; Farwell v. Hilliard, 3 N. 
H. 318; Maine Bank v. Osborne, 13 Me. 49. Savage v. 
Stevens. Opinion by Gray, C. J. 


“FAMILY ’’— IN WILL DOES NOT INCLUDE STEP-SON.— 
A testator in his will directed a house to be purchased, 
at acost not exceeding $1,000, to beheld in trust for 
the benefit of A. D., during his life, and to be con- 
veyed to his family at his death. A. D. died during 
the life-time of testator. At testator’s death there 
survived the widow of A. D., his son, and W.., his 
step-son, who had lived in his family and was sup- 
ported by him at the time of his death. Held, that the 
gift in remainder to ‘‘ his family ” did not lapse by the 
death of A. D. in the life-time of the testator. ‘“‘ His 
family,’’ in the absence of words manifesting a differ- 
ent intention, must be taken to mean his widow and 
child, and not to include his step-son. Bates v. Dew- 
son. Opinion by Gray, C. J. 


FIRE INSURANCE— CONDITION AS TO OWNERSHIP — 
MORTGAGE — LEASE. — A fire policy on a building con- 
tained this provision: ‘“‘If the interest of the assured 
in the property be other than the entire, uncondi- 
tional and sole ownership of the property, for the use 
and benefit of the assured, or if the building insured 
stands on leased ground, it must be so represented to 
the company, and so expressed in the written part of 
this policy, otherwise the policy shall be void.” The 
insured property was in the possession of assured and 
was subject to mortgages and to a lease for five years, 
and these facts were not expressed in the policy. Held, 
that the policy was not avoided. This clause was in- 
serted for the benefit of the insurance company. It is 
to be construed strictly against it, and liberally in be- 
half of the assured. In this Commonwealth as to all 
the world except the mortgagee, a mortgagor is the 
owner of the mortgaged land, at least until the mort- 
gagee has entered for possession. This being tho 
law, and the mortgagee not being in possession of tho 
premises, the assured might well be described in a pol- 
icy of insurance as the owner of the property insured; 
and where his estate is in fee simple, not an estate for 
life, and not a base, qualified or conditional fee, it 
might well be described as the entire and uncondi- 
tional ownership; and, if he had no joint tenant or ten- 
ant in common, his estate would be well described as 
the sole ownership. As between him and the insurance 
company, the mortgages and the lease were mere in- 
cumbrances on his title, not affecting its character as 
entire, and not changing it from an absolute to a con- 
ditional estate or ownership. The lease for years cre- 
ated only a chattel interest in the premises, not affect- 
ing the ownership of the fee. It was merely an 
incumbrance. See Insurance Co. v. Haven, 95 U. 8. 
242; Taylor v. Aitna Ins. Co., 120 Mass. 254; Manhat- 
tan Ins. Co. v. Barker, 7 Heisk. (Tenn.) 503. Dolliver 
v. St. Joseph Fire & Marine Ins. Co. Opinion by 
Soule, J. 

—__>.—__—- 


NEBRASKA SUPREME COURT ABSTRACT. 

MorTGAGE— MORTGAGEE MAY PAY TAXES THOUGH 
LEGAL FORMALITIES IN ASSESSMENT NOT COMPLIED 
WITH, AND ADD TO MORTGAGE.—A mortgagee of lands 
to protect his security paid the taxes assessed thereon. 
Held, that he might have the amount paid added to 
his mortgage debt and that an objection by the mort- 
gagor that the taxes were not assessed as required by 
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law by reason of the facts that the assessor did not 
take the oath required by law, or any oath that no tax 
list and duplicate were made as required, and no war- 
rant issued to the treasurer as required, would not lie, 
there being no allegation that the lands were not tax- 
able, nor that the taxes, if properly levied, were not 
justly chargeable against the lands. Where the pay- 
ment of taxes assessed on real estate is necessary to 
protect the security, the mortgagee may pay the same 
and have the amount paid added to the mortgage debt 
as expenses necessarily incurred in protecting the 
security. Godfrey v. Watson, 3 Atk. 517; Mix v. 
Hotchkiss, 14 Conn. 32; Williams v. Hilton, 35 Me. 
5417; Page v. Foster, 7 N. H. 392; Kortright v. Cady, 
23 Barb. 497; Brown v. Simons, 44 N. H. 475. And 
where the land is liable to taxation, and taxes, if le- 
gally assessed, would be a legal charge upon the same, 
and there are no special circumstances showing the 
tax to be unjust or inequitable, a court of equity will 
not declare such tax void because sume of the formal- 
ities necessary to make a tax deed valid had not been 
complied with. Southard v. Dorrington. Opinion by 
Maxwell, C. J. 

(Decided March 18, 1880.] 


MUNICIPAL CORPORATION—LIABLE ON IMPLIED 
CONTRACT FOR BENEFITS SECURED— MISTAKE OF 
ract.— The Legislature of Nebraska donated to the 
county of 8S. 1,000 acres, which were conveyed to the 
county by the State to aid in the construction of a 
bridge across the B. river. The county conveyed the 
land, which was valued at $5,000, to plaintiff's assignor, 
H., in consideration of which and an additional sum 
H. agreed to build the bridge. After the bridge was 
built it was discovered that the title to the lands con- 
veyed to H. was bad, neither the State nor the county 
of S. having any title thereto. Held, inan action against 
the county for the price of the bridge,that plaintiff was 
entitled to be paid for the value of the bridge at the 
time of its completion. In Pimental v. City of San 
Francisco, 21 Cal. 362, certain real estate belonging to 
the city had been sold under a void ordinance, and 
the proceeds paid into the city treasury, the title hav- 
ing failed, the court held the city liable to refund the 
proceeds, saying, ‘‘ The liability of the city arises from 
the use of the moneys, or her refusal to refund them 
after their receipt. The city is not exempted from the 
common obligation to do justice which binds individ- 
uals. Such obligations rest upon all persons, whether 
natural or artificial. If the city obtain the money of 
another by mistake, or without authority of the law, 
it is her duty to refund it, from this general obligation. 
If she obtain other property which does not belong to 
her it is her duty to restore it; or if used, to render 
an equivalent therefor, from the like obligation. Ar- 
genti v. San Francisco, 16 Cal. 282. The legal liability 
springs from the moral duty to make restitution. See, 
also, Paul v. City of Kenosha, 22 Wis. 266; Bridge Co. 
vy. Frankfort, 18 B. Monr. 41; Dillon on Mun. Corp. 
750; Clark v. Commissioners of Saline County. Opin- 
ion by Maxwell, C. J. 

[Decided Jan. 15, 1880.] 


STATUTORY CONSTRUCTION — PROVISO — STATUTE 
DEPENDENT UPON FUTURE CONDITION.—An act of 
the Legislature of Nebraska authorized the payment 
to relator of $3,000, but contained this proviso: “ That 
said $3,000 remain in the treasury of the State and not 
be paid or drawn out until the general government 
shall reimburse the said amount to this State.” Held, 
that the proviso was valid. It was competent for the 
Legislature to pass an act depending for its execution, 
either in whole or in part, upon the happening of such 
a contingency, and such an act is not to be confounded 
with those acts of legislation which have generally 
been held void by reason of their being made to depend 
for their vitality upon their ratification by the voters 





at a popular election. In Barto vy. Himrod, 8 N, y 
490, Ruggles, C. J., says: ‘“‘The event or change of cir 
cumstances on which a law may be made to take effect 
must be such as, in the judgment of the Legislature, 
affects the question of the expediency of the law 
an event on which the expediency of the law, in 
the opinion of the law-makers, depends. On this 
question of expediency the Legislature must exercise 
its own judgment definitely and finally. When a law 
is made to take effect upon the happening of such an 
event, the Legislature in effect declares the law inex- 
pedient if the event should not happen, but expedient 
if it should happen.’’ This case is followed in Ex 
parte Wall, 48 Cal. 279-313, and is quoted with approval 
by Cooley on Const. Lim. 146. See, also, Cargo of Au- 
rora v. United States, 7 Cranch, 382. State ex rel, 
Pearman v. Liedke, Auditor. Opinion by Cobb, J. 
[Decided Jan. 10, 1880.] 


NEW BOOKS AND NEW EDITIONS. 
PELOUBET’s LEGAL MAXIMS. 


A Collection of Legal Maxims in Law and Equity, with Eng- 
lish Translations. By 8S. 8. Peloubet. New York: 
George 8. Diossy, 1880. Pp. ix, 332. 

HIS pocket volume is by the author of the Students’ 
Dictionary, and is apparently a convenient manual 
for students. It has an index of subjects and a table 


of authorities, and is very nicely printed. 


HEARD’s CrviL PLEADINGS. 

The Principles of Pleading in Civil Actions. By Franklin Fiske 
Heard. Boston: Little, Brown & Company, 1880. Pp. 
xix, 352. 122mo. 

This is one of the Students’ Series, and is a compan- 
ion to the same author’s Criminal Pleading. The 
author has in the principal chapter, on the principal 
rules of pleading, adopted Stephens’ arrangement of 
rules and exceptions, the most excellent ever drawn 
up, omitting those that are obsolete or inapplicable. 
The work will be useful in all States, no matter what 
the system of pleading, for the essential principles are 
everywhere the same. To the experienced lawyer 
practicing under the system introduced by the New 
York Code, this little volume will afford amusing or 
rather vexatious reminiscences of the fictions, subtle- 
ties, inconsistencies, and absurdities which he has out- 
lived. 


Woop ON MANDAMUS, ETC. 

A Treatise on the Legal remedies of Mandamus and Pro- 
hibition, Habeas Corpus, Certiorari, and Quo Warranto, 
by HoraceG. Wood. Albany: W. C. Little & Company, 
1880. Pp. 278. 

Mr. Wood’s name is usually a warrant for the excel- 
lence of any work to which he putsit. His works on 
Nuisance, Master and Servant, and Fire Insurance, 
are the very best, and among the most excellent of all 
legal treatises. The present is a mere monograph, but 
apparently embraces every thing necessary to the out- 
line understanding of the subject. It is prepared with 
especial reference to the laws of this State. It hardly 
rises to the dignity of a treatise, but is more correctly 
described as a collection of notes on the subjects. Mr. 
Wood's foot references are only to volume and page of 
reports, without the title of cases —a lazy and vexa- 
tious manner of citation in anybody, whether text- 
writer or judge. There are tables of contents and 
cases, and an index. The printing is rather padded, 
thirty pages of a table of cases being out of proportion 
to 220 of text. So far as the particular subject of 
mandamus is concerned it will hardly supplant, with 
its 134 pages, Mr. Moses’ treatise of 240. But the 
other matter will undoubtedly be of practical use. 
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JARMAN ON WILLS. 

A Treatise on Wills, by Thomas Jarman, Esq., in three vol- 
umes. Volumel. Fifth American, from the Fourth 
London edition, with Notes and References to Ameri- 
can Decisions. By Joseph F. Randolph and William 
Talcott. of the New Jersey Bar. F.D. Linn & Company, 
Jersey City, N. J., 1880. Pp. lxxiv, 820. 

The former American editions of this work were in 
two rather slender volumes, without American anno- 
tations. The present edition must supplant and ren- 
der useless all its predecessors. The second volume, it 
is stated, is nearly all in type, and will be ready in 
about six weeks, and the third will follow a month 
later. It is thus closely following the last Lon- 
don edition. On the merits of the original work it is 
almost superfluous to speak. It has been for nearly 
forty years the standard work on this difficult and 
vastly important subject, and it is nearly impossible 
to find a case on wills in any court at the present day 
in which it is not cited by counsel and judges. Until 
the present edition, however, it has been a rather dry 
book to American practitioners, because of its lack of 
American citations. This edition will fully supply 
that defect. It exhibits some of the best legal editorial 
work we have ever examined — marvellous in industry, 
exhaustive in research, and discriminating in treat- 
ment—reminding us of the great notes to Smith’s 
and White and Tudor’s Leading Cases. The note at 
the close of chapter 3, on personal liabilities of testa- 
tors, covers fifty-four pages of fine type in double col- 
umns, while that on charitable uses extends to forty- 
four pages—both monuments of editorial skill, 
research, and labor. In addition there are many 
important notes, as for instance, one on perpetuities, 
covering nearly 13 pages, and shorter notes on every 
page. We hope this praiseworthy fidelity will be ap- 
preciated and rewarded by the profession. Everyone 
who has an old edition should supplant it with this, 
and everyone who desires to know this subject with 
thoroughness must possess this work. The volume is 
beautifully printed. 


—__—___—_ 


CORRESPONDENCE. 
County JupGES’ SALARIES — INCREASING THEIR 
DUTIES. 


To the Editor of the Albany Law Journal: 

In casting about to find some place to apply the 
pruning knife to the salaries of public officers, our 
Legislature has fallen upon county judges. 

The bills introduced to reduce the salaries of these 
officers in several of the counties give rise to very 
serious questions for legislative consideration, and the 
whole subject should be carefully considered before 
any of these bills become laws. 

It will not be seriously disputed that the salaries of 
county judges are small enough, if the whole time of 
the officer was spent in the public service and the 
salary was the limit of his professional income. 

It is, however, claimed on behalf of the reduction- 
ists, that the practice of county judges in the Supreme 
Court supplies no inconsiderable part of their incomes, 
and enables them to discharge the duties of their offi- 
ces for less salaries than are now paid. 

The salaries of these officers in the smaller counties 
do not attract legislative attention; it is in the larger 
counties that reductions are proposed, and with regard 
to these counties the argument based upon practice in 
the Supreme Court should have but little weight. 

The duties of county judges are numerous and in 
larger counties their exercise so frequent that the time 
of the officer is broken in upon to such an extent as to 
prevent any systematic effort in any direction outside 
of his judicial duties. 








A law practice cannot be maintained by any lawyer 
whose time is continually taken up by engagements 
and duties paramount to his practice. 

The history of county judges in the larger counties 
abundantly proves the truth of the proposition “no 
man can serve two masters,” and to the honor of these 
officers be it said, they have uniformly served the 
public first and themselves second. 

The result has been that none of them have suc- 
ceeded in retaining any considerable practice after 
going upon the bench. Yet it is not to be deemed that 
the county judges in the larger counties can do more 
work for the salaries they receive, 

The Supreme Court is overworked. The number of 
justices of this court has been but slightly increased 
while the amount of business has doubled. 

One of three things must result: Either some of the 
labors of the Supreme Court must be put upon other 
tribunals, or the number of Supreme Court justices 
must be increased, or the cause of justice must suffer 
through the law’s delays. 

More justices of the Supreme Court at $7,000 each 
per annum is not a pleasant subject for contemplation 
by the tax payer. Thereis then left but one course; 
that is to shift some of the burdens upon other tribu- 
nals, and these other tribunals are the county courts. 

Let the salaries of these judges alone and give them 
more work to do. Thereby the necessity for more 
Circuit judges will be dispensed with; county judges 
will be better men, for the people will have more in- 
terest in their selection; the office of county judge 
will bea more honorable position; money will be saved 
to the tax payer. 

These results were expected when the jurisdiction 
of the county court in civil actions was fixed at $1,000. 
The desired end was not accomplished because the 
same costs were given in the Supreme as in the county 
courts, and appeals from the Supreme Court could be 
taken without security ; litigants, therefore, chose the 
Supreme Court. 

The jurisdiction of the Supreme Court is guaranteed 
by the Constitution, and the only way the Legislature 
alone can reach the matter is through the medium of 
costs. 

Let our Legislature pass an act denying costs to 
plaintiffs in actions in the Supreme Court involving 
$1,000 and less, where all parties to the action reside in 
the county in which trial is desired. This can be done 
by an amendment to section 305 of the Code of Pro- 
cedure (old Code). Section 1341 of the Code of Civil 
Procedure (new Code), should also be amended so that 
appeals maybe taken, without security, from judg- 
ments rendered in actions originally brought in the 
county court. These measures would be of great 
utility, and be more economical than the reduction of 
the salaries of county judges. The following amend- 
ments are suggested. Ss. 


Section 305 of the Code of Procedure is hereby 
amended so as to read as follows: 

Costs shall be allowed, of course, to the defendant 
in the actions mentioned in the last section, unless the 
plaintiff be entitled to costs therein. 

I. Costs shall be allowed defendant and denied plaint- 
iff in every action brought in the Supreme Court of 
which the county courts have jurisdiction by subdi- 
vision 8, section 340, of the Code of Civ:1 Procedure, 
unless it be alleged in the complaint and proven on the 
trial that plaintiffs, or some of them, at the time of 
the commencement of the action, were non-residents 
of the county in which the trial is desired. 

Section 1341 of the Code of Civil Procedure is hereby 
amended so as to read as follows: 

An appeal authorized by the last section must be 
taken within sixty days after the service upon the 
attorney for the appellant of acopy of the judgment 
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and notice of the entry thereof. Upon such an appeal, 
except an appeal from a judgment rendered in an action 
originally brought in the county court, security must be 
given to perfect the appeal or to stay the execution of 
the judgment, and the sureties may be excepted to 
and must justify, as upon an appeal to the Court of 
Appeals, from a judgment of the same amount or to 
the same effect. 


OPPOSITION TO THE NEw Cope. 


To the Editor of the Albany Law Journal: 

We are opposed to the new Code. We have been 
practicing law from twenty to thirty years. We had 
the old Code at our finger ends. We learned it in our 
youth. We seldom had occasion to refer to it, because 
we were familiar with its provisions. We have not 
time to examine a new Code, even if it is improved in 
every section, and Mr. A. and Judge B. say they know 
one section where the alterations are not beneficial. 
We have not had time to read it and so are opposed 
to it. A THovusAND LAWYERS. 


[We rejoice that there are ‘‘ a thousand lawyers ” 
too busy to read the new Code. Our correspondent 
has honestly expressed the real reason of much of 
the opposition. But the prosperity of lawyers ought 
not to stand in the way of legal reform. The law- 
yers prior to 1846, or many of them, thought they 
were too busy to read the old Code, but they had to 
find time, and no one now regrets the change. 
Without saying that we think the new Code origin- 
ally necessary, we will at least say that our corre- 
spondent gives a very poor reason for his faith.—Ep., 
As. L. J.] 

—___>——__—_ 
NOTES. 

N the April number of the Insurance Law Journal 
is an excellent note on the subject of alienation of 
insured property working forfeiture of the policy. —— 
“Le Divorce; réponse & M. Dumas,” is the title of a 
pamphlet of fifty-nine pages, by Mr. F. R. Coudert, of 
the New York city bar, published by the Courrier des 
Etats Unis. To the author may be applied the open- 
ing sentence of the pamphlet addressed to M. Dumas: 
“Vous étes un homme de beaucoup d’esprit.”” The 
pamphlet is brilliant and entertaining. Its purpose 
is to controvert M. Dumas’ praise of the doctrine 
of aliberal divorce Jaw. In the main we agree with 
Mr. Coudert, but still we think the New York law isa 
little too strict. It is, however, much better than the 
loose laws of such States as Connecticut, Maine, and 

Indiana. 

We rejoice to observe that the Troy lawyers’ Sunday 
school class is bearing fruit. In speaking of the Whit- 
taker investigation at West Point the New York Times 
correspondent says: ‘“* The venerable ex- Congressman 
comes back greatly refreshed by his Sunday in Troy, 
where he had the pleasure of attending the session of 
the Bible class of the First Presbyterian Church, of 
which he isa member. The lesson for the day was the 
passage of Scripture referring to Philip and the Ethio- 
pian eunuch of Queen Candace, who invited Philip to 
get upon his chariot and ride with him. Mr. Townsend 
remarked that there seemed no hesitation on the part 
of these Christians about getting up and riding with 
an Ethiopian when they, the aforesaid Christians, were 
traveling on foot, and his recent experience at West 
Point had impressed him more strongly than ever 
with this belief.’’ Gen. Schofield would probably insist 
that this biblical charioteer,like Whittaker, ‘‘mutilated 
bimself.”’ 








The late Massachusetts Legislature did some sensi- 
ble things among the following: It would not char- 
ter an elevated railway company for Boston. All 
women suffrage bills were killed; in penal legislation 
the following is the record: Increasing the commuta- 
tion of sentences for good behavior, and authorizing 
the issue of tickets-of-leave; decreasing the penalty 
for first and second offenses of drunkenness to one 
dollar without costs, and increasing the term of sen- 
tence for after convictions, and providing for the 
appointment of probation officers throughout the 
State —two important prison bills failed — to establish 
a reformatory for male prisoners, and to delegate to 
some power the authority to appoint and remove jail 
and house of correction officials. Two or three insur- 
ance bills are deserving of notice — one limiting the 
forfeiture of life policies, a second imposing an excise 
tax of one-half of one per cent upon the net value of 
all life insurance policies held by citizens of the Com- 
monwealth, and a third providing for a standard form 
of insurance policies. —— One’ hundred and twenty- 
nine lawyers appear to have been returned to the new 
Parliament. This number is not so remarkable as the 
fact that it includes twenty-seven Liberal Queen’s 
Counsel, of whom six are at the Irish bar. It will re- 
quire a miracle to distribute satisfactorily the legal 
loaves and fishes among so many.— London Law 
Journal. Certainly there will be no fragments left. 

WARNING TO LAW STUDENTS. —A young student 
on the eve of his departure to study law at Paris re- 
ceived from his uncle a code which was to be one of 
his text-books. ‘If you are faithful,’’ said the old 
gentleman, “I will make you a fine present.’’ Visiting 
Paris some months later he called upon his nephew 
and asked him how he got along studying law. ‘‘ Very 
well,”’ said the nephew,” ‘‘and I have found the book 
you gave me of the greatest assistance. I have used it 
daily.”” ‘‘That is good,’’ said the uncle, rubbing his 
hands with satisfaction, ‘‘and how were you pleased 
with my gift?’’ ‘‘ But I have received nothing,” said 
the nephew. ‘‘Let me look at your code,’’ was the 
response. The book was produced, and between the 
leaves of the first chapter a bank note for five hundred 
francs was discovered, which had not been found by 
the faithless disciple of Justinian. The old gentleman 
put the money in his pocket and dropped the conver- 
sation. 


JUSTICE ON CREDIT. — Associate Justices Miller and 
Clifford of the United States Supreme Court a few 
days ago called at the Department of Justice to make 
arrangements for the transfer of funds for the pay- 
ment of jurors in anticipation of the judges’ departure 
on their circuits. They were informed that the de- 
partment had no funds at its command for the pur- 
pose; that the appropriations of last year were insuf- 
ficient, and that the deficiency had not yet been made 
up by Congress. Judge Clifford intimated that he 
would recommend that the circuit judges in Maine 
issue certificates to the jurors who had served and de- 
pend upon Congress to provide for the amount needed 
in the judiciary bill. 

There is one thing to be said in favor of Mr. Downey, 
the perpetrator of the Congressional epic. He admits 
lawyers to heaven, as follows: ‘‘Confucius, Nathan, 
Solon, Socrates, Justinian, Blackstone, Chitty, Story, 
Coke.” Probably it was Mr. Chitty’s ‘* Pleadings ” 
that gained him admittance. —~ The London Law 
Times makes frequent particular reference to recent 
American decisions, but the value of such references 
we should think would be increased by giving the 
titles of the cases and the reports or periodicals from 
which the cases are derived. 
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CURRENT TOPICS. 


AST week’s Nation has a leader of nearly three 
columns on the Whittaker case, which of 
course settles a good many things, according to The 
Nation’s opinion. With The Nation’s customary 
partisanship independent of party we have nothing 
to do, but it is within our jurisdiction to remark 
that The Nation takes pains to apologize for some 
sensible ideas which it originally entertained of this 
case. The apology is as follows: 

‘¢ We have ourselves in common with other papers 
fallen into one error with regard to the proceedings 
now pending at West Point which we ought to cor- 
rect. We found fault with the court for apparently 
starting out with Whittaker’s guilt as a working 
hypothesis, and treating him from the first moment 
as the person on trial. It seems, however, that the 
very nature of the procedure made this necessary 
and regular. The post-surgeon, who made the re- 
port on his case, after he was found tied in his room, 
expressed the belief, owing doubtless to the slight 
nature of his injuries, that he was himself the au- 
thor of them. Whittaker thereupon very properly 
demanded a court of inquiry as an officer suffering 
a dishonoring imputation. A military court of in- 
quiry, convened under such circumstances, is not a 
court-martial or a court of law, but resembles a 
grand jury or a court of honor. Its chief business 
is to ascertain whether the imputations are well 
founded, and the person asking for the court is, of 
course, the first person to be examined, and his chief 
business is to clear himself. It is only, therefore, 
after he has been pronounced blameless that the 
question, who committed the wrong if he did not, 
comes up for investigation.” 

So it seems, if a post-surgeon expresses his opinion 
adverse to a man’s innocence, that establishes a pre- 
sumption of guilt in the minds of a court of in- 
quiry called by that man, and he is bound affirma- 
tively to prove his innocence. ‘‘ His business is to 
clear himself.”” ‘Well, suppose he cannot do it, but 
can only testify to his own innocence? Then must 
he be expelled or shot ? We should suppose that 
in a military, as in a civil tribunal, the presumption 
of innocence would prevail, although the suspected 
person calls for inquiry. What he demands is that 
the ‘‘post-surgeon” should prove him guilty 
make good his accusation —if he can; not that he 
himself be allowed an opportunity to show his inno- 
cence. We believe a ‘‘ grand jury” does not pro- 
ceed upon the novel principle announced by The 
Nation, but that it throws out the bill unless the 
‘*post-surgeon” adduces testimony to warrant his 
suspicions. We still suppose this court of inquiry 
is convened to find who abused Whittaker, and not 
to give Whittaker an opportunity of showing that 
the post-surgeon is mistaken. 





But The Nation continues: 
“The conduct of the government in the matter 
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has been very puzzling. The officers of the Acad- 
emy are officers in the military service of the gov- 
ernment. They are, from General Schofield down, 
under the absolute control of the war department. 
The cadets are to all intents and purposes a regi- 
ment of the regular army. The court of inquiry is 
in all its doings under the orders of the president. 
Its members are his agents, and are doing his work. 
He can supervise or modify or rebuke their mode of 
proceeding if he thinks proper. These things be- 
ing true, the appearance on the scene of a civil law- 
yer, under government retainer, to watch the case, 
and assist in its conduct, may be perfectly proper 
and comprehensible. But the selection for this duty 
of a very notoriously partisan, political, and indis- 
creet lawyer, in whose composition the judicial 
faculty has not the smallest place, and his use of his 
position to taunt or inveigh against the school, its 
discipline and morality, and cast imputations on the 
honor of its governing officers, are things hard to 
understand, and have a very unpleasant look of a 
desire, even on the part of the administration, to 
make political capital out of the affair.” 


With these political insinuations we have nothing 
to do; but it may have occurred to the members of 
the legal profession, that it is quite natural and 
proper that the government should delegate for this 
purpose its own legal official, the district attorney 
for the northern district of New York, whose time 
and services belong to the government, and who 
presumably has skill and experiencc in the detection 
of criminals. This officer is not sent there as a 
judge, and the ‘‘ judicial faculty” is quite superflu- 
ous; but he has a large share of the ‘‘ faculty ” of 
common sense, and a legal education and experience 
which qualify him to see that injustice is not done 
to the weak by those who like Polyphemus are 
strong but blind; and he has an independent spirit 
that preserves him from truckling to the genteel ar- 
rogance which in effect pronounces on a case before 
it is tried, and calls itself a court of inquiry. How- 
ever lawyers may differ about the policy of main- 
taining colored cadets at West Point, we have heard 
from lawyers of every shade of politics warm enco- 
miums of the manner in which Mr. Townsend is 
taking care of Whittaker’s legal rights, as against 
a court of inquiry that for example gravely proposed 
to take testimony pending an adjournment ! 


An interesting question has arisen in the case of 
People v. Dennison. This, it will be recollected, is 
the action where the people sued to recover moneys 
alleged to have been paid by mistake on a canal 
contract. The defendant set up a counter-claim. 
The referees gave judgment for the people. The 
General Term reversed this and granted a new trial. 
The people stipulated and went directly to the Court 
of Appeals without taking the new trial, and judg- 
ment absolute was then rendered against them. On 
entering judgment the defendants, without any di- 
rection therefor from the court, took judgment in 
their own favor on their counter-claim for $100,000. 
Mr. Attorney-General Ward now moves to set this 
aside on the ground that the right of counter-claim 
is a matter of statute, and as the statute does not 
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expressly give the right as against the State, it does 
not exist in a case in which the State is a party, but 
only exists by way of set-off or recoupment, or in 
common parlance, diminution of the plaintiff's claim. 
It would seem that if a private citizen cannot sue a 
State he cannot get an independent judgment 
against it when sued by the State. This principle 
seems established in the recent case of Raymond v. 
State, 54 Miss. 562; S. C., 28 Am. Rep. 382. The 
drawer of a draft, accepted for his accommodation, 
delivered it to the State in payment of his debt to 
it. He afterward filed a bill against the State and 
the acceptor to set off against such draft a demand 
due from the State to him and growing out of a dis- 
tinct transaction. Held, that the bill could not be 
maintained. The court said: ‘‘The State has not 
consented, by express words, to subject itself to the 
statute of set-off.” ‘‘If the State consents to be 
sued it is only in the manner prescribed.” ‘‘It is 
well settled, that if the State has not given up its 
prerogative of non-liability to be sued, a defendant 
cannot set up a set-off in satisfaction of a demand 
asserted in a suit brought by the State.” Chevallier 
v. State, 10 Tex. 315; Commonwealth v. Matlack, 4 
Dall. 303. 


Messrs. Bliss, Olney, and Whitney, commissioners 
to revise and compile the laws affecting New York 
city, have made their report, which, from the ac- 
counts which reach us, we should suppose a work of 
great labor and importance. The result is com- 
prised in two volumes of 1115 and 917 pages re- 
spectively, exclusive of indices. The repealing act 
forms another volume, of 72 pages, each page con- 
taining the titles of ten or more acts or parts of acts 
recommended for repeal. The commissioners have 
treated as ‘‘ affecting public interests in the city of 
New York,” all local laws of general application to 
the entire city; all laws which do or may come home 
to any citizen, such as those giving authority to com- 
mit persons to institutions not managed by the pub- 
lic authorities; all acts which authorize or require 
appropriations to institutions or societies; all acts 
exempting property from taxation; all acts which 
give to corporations or individuals authority to dis- 
turb or occupy the public streets, and all acts relat- 
ing to ferries. Acts of private incorporation for 
the purposes of stockholders, or relating to corpora- 
tions never organized, or acts which were obviously 
temporary, or which have accomplished their ob- 
jects are omitted. It is said they have compiled the 
royal charters with the revision, giving them, cor- 
rectly printed, for the first time outside of the cor- 
poration manual, and included also the charter of 
1873 and its amendments as a whole; the laws re- 
lating to local municipal boundaries, excise, annexa- 
tion, elections, real estate, ferries, building, street 
improvements, the courts, judicial officers, the har- 
bor, quarantine, emigration, pilotage, and various 
institutions, societies and corporations, the whole 
arranged under appropriate heads, mainly in chro- 
nological order, and with ample notes, references, 
and index. The commission was appointed last 





July, and their work is at least a model of prompt- 
ness, 


In the Senate, Mr. Astor proposes to authorize the 
reading in courts and proceedings of the compilation 
entitled ‘‘The special and local laws affecting pub- 
lic interests in the city of New York, and to declare 
the effect thereof,” printed by order of the present 
Legislature, and to provide that it shall be presumed 
to contain all such laws. —— Mr. Mills proposes to 
extend the statutory provisions for producing con- 
victs in court as witnesses for the prosecution 
against other convicts, on trial for offenses com- 
mitted during the imprisonment of the witnesses, 
to the case of any other person, and to offenses com- 
mitted prior to such imprisonment. 


In the Assembly, Mr. Duguid proposes to estab- 
lish a State board of correction and pardons, and 
county boards of correction. The former to con- 
sist of the governor, attorney-general, comptroller, 
and superintendent of prisons, and one resident citi- 
zen of each judicial district, to be appointed by 
the governor and Senate, with terms at first of six 
years for four and three years for the other four, 
and thereafter of six years for all, and with power 
to visit and inspect prisons, and recommend for 
pardon. The county boards to consist of two citi- 
zens, resident in the county, and the sheriff. 


The distinction between the impairment of a right 
by contract and the alteration of the remedy for its 
enforcement is illustrated by the recent decisions 
of the Federal Supreme Court in the cases of 
South Carolina v. Gaillard, ante, 314, and Bowman 
v. Lewis, post. The former was the case of a 
bank charter, making the bills of the bank receiva- 
ble for taxes; the charter was repealed and the bank 
went into liquidation in 1868; in 1877 an act was 
passed providing a mode of determining whether 
bank bills offered for taxes were genuine and valid 
against the State; that act was repealed, and it was 
provided that the taxpayer might pay under protest 
in such bills as the treasurer would receive, and 
maintain an action for refunding. It was held that 
the act of 1877 was not a part of the contract, but 
a mere remedy which might be changed, and man- 
damus would not lie to compel the treasurer to re- 
ceive the bills in question. This was held by an 
equally divided court, affirming the decision of the 
Supreme Court of South Carolina. The decision is 
criticised in the current number of the American 
Law Review, and has been severely attacked in in- 
fluential newspapers. The other case holds that a 
State may apportion its territory for judicial pur- 
poses between two or more ultimate tribunals, and 
that the act constituting a particular Court of Ap- 
peals for St. Louis and some other counties, leaving 
the other counties as before, is constitutional. These 
decisions are interesting as illustrating the doctrine 
that ‘‘ States may change the remedy, provided no 
substantial act secured by the contract is impaired.” 
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NOTES OF CASES. 


HE question of administration on the estate of a 
living person was decided in Lavin v. Emigrant 
Industrial Savings Bank, U. 8. Cire. Ct., 8. D., New 
York, April 1, 1880, 9 Rep. 541. We spoke of this 
case, ante, 65. The facts were as follows: In 1865- 
66, John Lavin deposited, in the Emigrant Indus- 
trial Savings Bank in New York, $400. In 1869 he 
went from Rhode Island, where he then lived, to 
California. In 1877 letters of administration on his 
estate were taken out from the probate court of 
Cranston, R. I., by John M. Brennan, who was also 
attorney for Lavin’s brother, who claimed as next of 
kin. The statute of Rhode Island provides that if 
any person shall be absent from the State for the 
term of three years, without due proof of his being 
alive, administration may be granted upon his estate 
as if he were dead. In 1878 Brennan produced the 
letters before the surrogate of New York, and ob- 
tained ancillary letters. Upon the production of 
these the bank paid Brennan as the administrator of 
Lavin. In 1879 Lavin returned to New York and 
demanded his money. The bank refused to pay 
him. Suit was brought in the Circuit Court, the 
bank defending on the ground that it had paid 
in good faith and in reliance upon the letters of ad- 
ministration. The court, Choate, J., said: *‘ These 
authorities would seem to be more than sufficient to 
establish the proposition that it is not competent for 
a State by a law to declare a judicial determination 
that a man is dead, made in his absence, and with- 


out any notice to or process issued against him, con- 
clusive for the purpose of divesting him of his prop- 
erty, and of vesting it in an administrator for the 
benefit of his creditors, and next of kin, either ab- 
solutely or in favor of those only who innocently 


deal with such administrator. The immediate and 
necessary effect of such a law is to deprive him of 
his property, without any process of law whatever 
as against him, although it is done by process of law 
against other people, his next of kin, to whom no- 
tice is given. Such a statutory declaration of estop- 
pel by a judgment, to which he is neither party nor 
privy, which has the immediate effect of divesting 
him of his property, is a direct violation of this 
constitutional guaranty. No such thing is known 
to the law as a judgment to which a person is 
neither a party nor a privy being conclusive against 
him. This has been repeatedly declared in the most 
emphatic terms by the Supreme Court of the United 
States.” ‘‘ These authorities show very clearly what 
are the essentials of ‘due process of law’ in refer- 
ence to any judicial proceeding which directly or 
indirectly operates to deprive any person of his 
property, or its beneficial use or enjoyment, or the 
recovery of its possession in the courts. What is 
absolutely indispensable is that he shall have notice 
of the proceedings, either actual or in proper cases 
constructive by publication or by seizure of the 
thing itself; and that he shall have an opportunity 
to be heard in defense of his right or title. If the 
proceeding is wanting in these essentials, then, by 





the principles of the common law, whatever force 
and effect the judgment may otherwise have, it 
cannot bind him; he is not and cannot be treated 
as a party to the judgment without a violation of 
what is regarded as a fundamental rule of natural 
justice.” ‘‘ Applying this rule, all persons dealing 
with a person holding letters in a case like this must 
be held to know that the proof of death rests 
wholly on evidence not inconsistent with the fact of 
life, therefore, if the person is alive, the judgment 
of the surrogate that he is dead cannot be conclu- 
sive against him. There is, it seems to me, no ele- 
ment of estoppel in pais, because there is no decep- 
tion or false representation of any fact. This mode 
of depriving a living person of his estate, by hold- 
ing him concluded by the surrogate’s decision that 
he is dead, has no support elsewhere in authority of 
the English or American courts, so far as is shown. 
It has been by courts of the highest authority de- 
clared or treated as a legal impossibility. Jochumsen 
v. Savings Bank, 8 Allen, 87; Allen v. Dundas, 8 T. 
R. 125; Griffith v. Frazier, 8 Cranch, 9; Melia v. 
Simmons, 45 Wis. 334; Morgan v. Dodge, 44 N. H. 
259; Duncan v. Stewart, 25 Ala. 408; McPherson v. 
Cunlif, 11 S. & R. 422; Bolton v. Jacks, 6 Robt. 
190. See, also, 15 Am. L. Reg. 212. The present 
case seems to me to be fairly within the letter and 
the spirit of the constitutional guaranty. For these 
reasons it must be held that the proceeding taken 
under the laws of New York, which are set up as 
justifying defendant’s refusal to pay to the plaintiff 
the amount of his deposits, is void as to him, be- 
cause it would deprive him of his property without 
‘due process of law.’” The same view is taken of 
this subject by a writer in the current May number 
of the American Law Review, and such was the con- 
clusion we reached, ante, 65, 84. 


In Schultz v. City of Milwaukee, Wisconsin §Su- 
preme Court, April 20, 1880, 5 N. West. Rep. 446, 
it was held that for injuries suffered by one passing 
over a public street in a city, by collision with per- 
sons ‘‘ bobbing” or ‘‘ coasting” on such street, the 
city is not liable as for ‘‘insufficiency or want of re- 
pair” of the street; and that while the use of a 
public highway in a city for ‘‘ coasting” may be a 
public nuisance, its suppression is a police duty, and 
not a duty in which the corporation, as such, has a 
particular interest, or from which it derives any 
special benefit in its corporate capacity; and for the 
non-performance of such duty by its officers and 
agents the corporation is not liable; and that an alle- 
gation that the city ‘‘ did license” such coasting is 
not equivalent to an allegation of a formal license, 
but simply equivalent to ‘‘suffered.” Counsel re- 
lied on Little v. City of Madison, 42 Wis. 643; 8. C., 
24 Am. Rep. 435. The court distinguished that 
case as follows: ‘‘In Little v. Madison we construed 
the complaint as alleging that the city of Madison 
expressly granted a license to one Carr to give a 
bear show in State street, which was alleged to be, 
and in fact is, one of the principal streets of the 
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city. It was charged that the injury complained of 
was caused by such bear show, exhibited there pur- 
suant to such license. On demurrer it was held that 
the complaint stated a cause of action against the 
city. Although reference is made in the opinion by 
Mr. Justice Cole to the fact that it was alleged in 
the complaint that the agents of the city knowingly 
and carelessly allowed one of its principal streets to 
become obstructed by the exhibition, yet the pre- 
cise ground of the judgment in that case is that if 
a municipal corporation, in the attempted exercise 
of any power conferred upon it by law, as to license 
shows, amusements and the like, exceeds the au- 
thority, and licenses the placing of a public nuisance 
in a street, or the unlawful and dangerous use of a 
street for any purpose, and an injury result there- 
from, without negligence on the part of the person 
injured, the municipality is liable to respond in 
damages for such injury. The case goes no further, 
and could not without violating well-settled princi- 
ples of law.” Compare Foshay v. Glen Haven, 25 
Wis. 288; S. C., 3 Am. Rep. 73, the case of a burnt 
log in the highway, frightening horses, and Ayer v. 
City of Norwich, 39 Conn. 376; 8. C., 12 Am. Rep. 
396, and note, 400, the like case of a tent. 


—$_—$_——<_—_ 





In MeKeage v. Hanover Fire Ins. Co., New York 
Court of Appeals, April 20, 1880, it was held that 
gas pipes which run through the walls and under 
the floors of a house are permanent parts of the 
building, but fixtures attached to those pipes, where 


they are simply screwed on projections of the pipes 
from the walls, which can be detached by simply 


unscrewing them, are not. Neither are mirrors put 
up after a house is built, supported in their places 
by hooks and supports, some of which are fastened 
with screws to the wood-work and others driven 
into the walls and capable of being detached with- 
out injury to the walls. Such articles are not ap- 
purtenances. Winslow v. Merchants’ Ins, Co., 4 Mete. 
811; Vaughn v. Haldeman, 33 Penn. St. 523; Rog- 
ers v. Crow, 40 Mo. 91; Ifontague v. Dent, 10 Rich. 
(S. C.) Law, 135; Shaw v. Lenke, 1 Daly, 487 ; Law- 
rence v. Kemp, 1 Duer, 363; Beck v. Re Bow, 1 P. 
Williams, 94. And the mere declaration of the owner 
that he intends that such articles shall go with the 
house does not make them realty, nor does the pur- 
chase of them with the house as between a mortgagee 
under a mortgage from the purchaser, and his lessee, 
even though the mortgagor, when negotiating for 
the lease, represents that they go with the house, no 
mention of that fact being made in the mortgage. 
And a purchaser from the mortgagor without notice 
of such articles would not be bound by the equities 
which might exist between the mortgagor and 
mortgagee by reason of such representations. In 
Smith v. Commonwealth, 14 Bush, 31; 8. C., 29 Am. 
Rep. 402, it was held that gas chandeliers are the 
subject of larceny. See, also, cases cited in note, 29 
Am. Rep. 403, to the same effect. But contra: Sew- 
ell vy. Angerstein, 18 L. T. (N. 8.) 301; Keeler v. 
Keeler, 31 N. J. Eq. 191. 








SEVENT Y-SIXTH NEW YORK REPORTS. 


HIS volume contains a number of cases of gen- 
eral interest, among which we note the follow- 
ing: 

Globe Marble Mills Co. v. Quinn, 23.—Where, un- 
der a provision in a lease entitling him so to do, the 
lessee purchased the premises, after the execution of 
a mortgage by the lessor, it was held that machinery 
annexed by the lessee before the conveyance did not 
by operation of law become part of the realty nor 
merged in favor of the mortgagee, the ownership 
thereof being independent and not derived from the 
lessor. 

Stryker v. Cassidy, 50.— A supervising architect 
may file a mechanics’ lien. 

Richardson v. Hughitt, 55. — One who has no in- 
terest in the business or capital of a firm except that 
he is to receive a share of the profits as a compensa- 
tion for services or for money loaned for the benefit 
of the business, is not liable as a partner. To the 
same effect is Hager v. Crawford, 97. See, also, 
Burnett v. Snyder, 344. 

Lynch v. Mayor, 60.— A complaint stated that a 
city had raised the grade of an avenue, and neg- 
lected to provide means for carrying off the rain 
water which fell on the avenue, or to prevent such 
water from draining on the adjoining lands, to the 
injury of the plaintiffs adjacent lot. Held, not to 
state a cause of action, as there was no allegation 
of the diversion of any stream upon the plaintiff's 
land, nor of the collecting and throwing surface 
water upon his land, nor of the causing of any more 
water to flow than would have flowed if the grade 
had not been raised. 

People v. Baker, 78.—A court of another State 
cannot grant an absolute divorce as against one 
domiciled and actually abiding in this State pend- 
ing those proceedings, and not personally served 
with process, nor notified, nor voluntarily appearing. 
This was an indictment for bigamy, and the defend- 
ant pleaded a divorce obtained by the former wife 
in Ohio. Distinguishing Kinnier v. Kinnier, 45 N. 
Y. 535; Hunt v. Hunt, 72 id. 217; Cheever v. Wil- 
son, 9 Wall. 108; Pennoyer v. Neff, 95 U. 8. 714. 

Camp v. Wood, 92.— The plaintiff had been at- 
tending a ball at a public hall in the third story of 
an inn, and on coming away, instead of descending 
two flights of stairs, went out of a door at the 
foot of the upper flight, opening upon the roof of a 
piazza, and walking along the piazza roof stepped 
off the unguarded end of it, and fell to the ground. 
A verdict for the plaintiff against the innkeeper was 
sustained, on the ground that by letting the hall he 
held it out to the public as safe, and was bound to 
render approach and egress safe. 

St. Vincent Orphan Asylum v. City of Troy, 108. 
— A common council of a city have no right to give 
permission to a citizen to inclose for private use any 
part of a public street, except by proceedings to 
alter or diminish the width thereof, and such an en- 
croachment will not ripen into a right by twenty 
years’ use, 
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Rohrschneider v. Knickerbocker Life Ins. Co., 216. 
— The defendant advertised and represented that 
its patrons could be insured at half the expense of 
insuring in other companies, by paying half the 
premiums in cash and giving notes for the other 
half, the dividends always paying the notes. The 
dividends never had paid the notes, but generally 
fell far short, as the managers knew. The plaintiff 
procured an endowment policy for $500 payable in 
five years, paying half cash and giving notes for the 
other half. Only one small dividend was made 
during the term. At the end of the five years the 
plaintiff demanded the $500, but the defendant re- 
fused to pay more than the difference after deduct- 
ing the amount due on the notes. Held, that an 
action for fraud was maintainable, and that the 
measure of recovery would be the money paid and 
interest. 

Lambert v. People, 220.— Perjury cannot be pred- 
icated of an affidavit sworn before a notary public 
professing to act in the city of New York, but who 
was a non-resident of the State at that time and at 
the time of his appointment. Nor of an affidavit 
where the affiant did not personally appear before 
the officer, and therefore the jurat may be contra- 
dicted by proof of that fact. Case v. People, 242. 

People v. Crapo, 288.— On a trial for burglary it 
is incompetent to ask the prisoner on cross-examina- 
tion if he had not been arrested for bigamy, as such 
evidence does not legitimately tend to impair his 
credibility. Folger and Earl, JJ., dissenting. 

Clark v. Barnes, 301. —The constitutional prohi- 


bition of agricultural leases for a longer period than 
twelve years cannot be evaded by the executing of 
two leases at the same time and for the same con- 
sideration, one for eight, and the other for twelve 
years, the latter to commence at the expiration of 


the first term; but both are void. Two judges dis- 
sented. See 19 Alb. L. J. 265. ‘i 

Roderigas v. East River Savings Institution, 316.— 
Where a petition for letters of administration was 
presented to the clerk of the surrogate, in his ab- 
sence, and the clerk fills up a blank appointment 
signed and left with him by the surrogate, the sur- 
rogate having no knowledge of and never acting 
upon the petition, the letters are void, and do not 
protect a debtor who in good faith pays his debt to 
the administration named therein. This is the sec- 
ond phase of this celebrated case. See 20 Alb. L. 
J. 65, 85; also post. 

Rathbun v. Citizens’ Steamboat Co., 376.—The 
plaintiff shipped goods by the defendant, a common 
carrier, marked ‘‘C. O. D. $94.28.’ The defendant 
took the consignee’s check for the amount, and de- 
livered it to the plaintiff, who accepted it without 
objection. It proving worthless, held, that the 
plaintiff had no right of action against the defend- 
ant, even although the drawer had no funds at the 
bank when the check was drawn. 

Thorpe v. N. ¥. 0. dH. R. R. BR. Co., 402. —A 
passenger on defendant’s railway, finding no vacant 
seat in the ordinary coaches, the seats being occu- 
pied by passengers or their baggage, proceeded to a 
drawing-room car, owned by a private individual, 





but forming part of the train, and regularly run 
with it, by contract with the defendant, and there 
took a seat. When called on for extra fare for that 
seat, he refused, announcing his readiness to go into 
the other cars if a seat were provided for him there. 
Thereupon the porter of the drawing-room car, em- 
ployed by its owner, attempted to eject him. Held, 
that the defendant was liable for this assault. 

Whited v. Germania Fire Ins. Co., 415.—A fire 
policy provided that if the insured property should 
be sold, or the interest of the assured was not truly 
stated, the policy should be void; that nothing but 
a distinct specific agreement indorsed on the policy 
should be construed a waiver; and that any person 
who procured the insurance should be deemed the 
agent of the insured and not of the company in all 
transactions concerning the insurance. The policy 
was procured through H., the duly authorized agent 
of the company, who countersigned it as defend- 
ant’s agent, and it was three times renewed, each 
receipt, signed by the president and secretary, pro- 
viding that it was not valid unless countersigned by 
the defendant’s duly authorized agent, and being 
signed by H. as agent, he receiving the premiums 
and transmitting them to the defendant. On the 
third renewal the plaintiff informed H. that he had 
sold the premises and taken a mortgage on them. 
H. said he would ‘‘ make it all right.” In an action 
on the policy, feld, that the defendant was bound 
by H.’s acts, that the conditions were waived, and 
the policy was in force. Distinguishing Rohrback v. 
Germania Fire Ins. Co., 62 N. Y. 47; 20 Am. Rep. 
451. 

Newton v. Mutual Benefit Life Ins. Co., 426. — One 
who has received an injury on the head in childhood, 
resulting in hardening of the brain, and a weaken- 
ing of the mental powers in mature age, continuing 
and increasing till death, and necessitating confine- 
ment in an asylum for quiet and treatment, is not 
afflicted with insanity, within the meaning of an 
application for life insurance, it appearing that he 
knew what was going on, and it not appearing that 
he was subject to delusions or acted irrationally. 

People ex rel. Murphy v. Kelly, 475. — The famous 
Brooklyn bridge case. See 20 Alb. L. J. 44. 

Smith v. City of Rochester, 506. — The plaintiff was 
hurt by being negligently run over by a hose cart on 
its way to take part in a parade on the last night of 
the ‘‘centennial year,” ordered by the common 
council. Held, that the city was not liable, the fire- 
men not being its agents or servants. Three judges 
dissented. 

People ex rel. Brisbane v. City of Buffalo, 558. — 
Defendant’s charter authorized its officers to blow 
up any building on fire, or any other building which 
it might deem hazardous, and gave the owners a 
right to damages therefor. The officers, to arrest a 
fire, blew up a building, and by reason of the explo- 
sion the plaintiff's building on the opposite side of 
the street was shattered. Held, that he had no 
cause of action, although the injury was the natural 
and probable result of the explosion. 

This volume reports 94 cases in full and 50 in 
memoranda, Omitting dismissals of appeals and 
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modifications, there are 98 affirmances and 29 rever- 
sals, or almost 30 per cent of reversals. There was 
rather more dissent than usual, 16 cases not being 
unanimous; one judge dissenting in 4 cases, 2 
judges in 8 cases, and 3 judges in 4 cases. The vol- 
ume includes decisions from January 21, 1879, to 
April 8, 1879. 


—_——__.__—_. 


EXECUTION SALES OF CHATTELS — HAS 
THE PURCHASER OF A CHATTEL AT 
SUCH A SALE ANY REMEDY IF 
HE GETS NO TITLE? 


T seems strange that it has never been decided in 
any of the courts of this State, so far as the writer 
has been able to ascertain from a diligent search 
through the reports (unless such a decision may be in- 
ferred from the report of Richardson v. McDougal, 19 
Wend. 80), whether a bidder at an execution sale of 
chattels, had under the direction of the execution 
creditor, can recover back from the execution creditor 
the amount he paid at the sale for a chattel, when it 
transpires that the execution debtor had no right, 
title or interest in or to such chattel at the time of the 
levy and sale. Nor has the writer been able to find 
that there has ever been a decision of this question 
in the courts of England, or of any of the States of 
this country, with one exception. 

The execution creditor directs the officer to levy 
upon and sell a certain chattel. The officer does so, 
and the highest bidder pays the amount of his bid to 
the officer, who delivers the chattel to the bidder, and 
pays the money over to the execution creditor. Im- 
mediately thereafter the owner of the chattel takes the 
same from the possession of the bidder, the fact being 
that the execution debtor did not own the chattel at 
the time of the levy and sale, and had no right, title or 
interest in or to it. 

Under such a state of facts, is the bidder (he cannot 
be called a purchaser), remediless ? 

As matter of familiar Jaw, all that the officer sold 
was the right, title and interest of the execution 
debtor in and to the chattel. It matters not whether 
an officer tries or assumes to sell more, that is the ut- 
most he can sell. If he make a warranty of title in 
the execution debtor, he may thereby bind himself 
personally to the bidder upon such warranty, but he 
does not sell any more or any less. 

The deduction is that if the execution debtor has no 
right, title or interest in or to the chattel, the officer 
sells nothing, and the bidder buys notbing. 

Thus the bidder parts with the amount of money he 
bids and gets nothing in return. 

It seems plain to the writer that this is effected 
through either the fraud or the mistake of the execu- 
tion creditor. 

He directed the levy and sale. If he did so knowing 
that the execution debtor had no right, title or inter- 
est in the chattel, it was a fraud; and if, on the other 
hand, he did so in good faith, thinking or believing 
that the execution debtor had such right, title or in- 
terest, then it was a mistake. 

Money paid by one to another through the fraud of 
the payee can always be recovered back from him, and 
the writer understands the rule to be that money paid 
by one to another through a mistake of facts in re- 
spect to which the payee, or each, should have in- 
quired, may be recovered back. Bank of Commerce v. 
Union Bank, 3 N. Y. 230; White v. Continental Bank, 
64 id. 316. 

In the instance now under attention, is not the exe- 
eution creditor required to inquire, in good faith, 
whether the execution debtor has any right, title or in- 
terest in the chattel, before he orders a sale? It seems 








pertinent to advance a step and ask, is not the direc- 
tion of the execution creditor to the officer to sell the 
right, title and interest of the execution debtor in 
and to the chattel, a representation on his part that 
the execution debtor has some right, title and interest 
in and to the same? And if he be required to make 
such inquiry, or if his direction to sell be such a repre- 
sentation, he cannot shield himself from liability to 
the bidder by averring that he directed the levy and 
sale of the specific chattel without inquiring, knowing 
or caring whether the execution creditor had any 
right, title or interest therein, or not. 

If the execution creditor receive the innocent bid- 
der’s money in exchange for nothing, it would seem to 
be a just rule that he should refund it, on the princi- 
ple that he must have received it either through his 
own fraud, or his own mistake. He thereby suffers no 
hardship. If the execution have been returned satis- 
fied, the return may be quashed, and the judgment 
restored. Adams v. Smith, 5 Cow. 280. On the other 
hand, if the bidder cannot recover back his bid, he is 
remediless —a condition repugnant to the spirit of the 
law, and allowed to exist only under certain arbitrary 
rules, as caveat emptor, established because of general 
or public reasons deemed paramount. 

But there seems to the writer to be no sufficient rea- 
son to apply the rule of caveat emptor to a bidder at an 
execution sale of chattels, where there is a total lack 
of right, title or interest of the execution debtor in the 
chattels ostensibly sold. The rule, from its very 
nature, is not one to be extended. It was arbitrarily 
made to meet a special purpose, and the cases invaria- 
bly restrict it. What sound and just reasons are 
there — what general necessity exists — for applying it 
to the circumstances under discussion, especially as 
the execution creditor can have a new execution, upon 
refunding? Of course, if any thing be sold—if the 
execution debtor have any right, title or interest in 
the chattel, no matter how small—then the bidder is 
a purchaser, aud must stand to his bargain, no mat- 
ter how poor a one it be. The transaction can no 
longer be said to have been a nullity, and of it no longer 
can it be said that there was nothing sold, and that 
consequently, in fact, there was no sale. 

Citations of cases can be multiplied that the rule 
caveat emptor applies as to the extent of title received 
by the purchaser at an execution sale of chattels; but 
the instance discussed in this article is where there is 
an entire lack of title—where the bidder receives 
nothing — where nothing is sold. 

The question discussed in this ‘article was decided, 
point blank, by the Court of Appeals of Kentucky in 
the case of Sanders v. Hamilton, 3 Dana, 550, in 1835. 
An execution had issued out of a court in favor of 
Hamilton, and by his direction, the officer levied upon 
and sold a negro woman slave thereunder. She was 
struck off to Sanders, and delivered to him, he paying 
$280. Subsequently, the slave woman was recovered 
from him by her true owner in an action of detinue, 
the execution debtor having had no right, title or in- 
terest whatever in her at the time of the levy and sale. 
The case cited was then brought to recover back the 
amount of the bid. 

The decision of the court is well expressed in the 
syllabus as follows: ‘**‘ Where the plaintiff in an execu- 
tion is instrumental in causing it to be levied on goods 
and chattels that belong, not to the defendant, but to 
a stranger, who asserts his better title, and recovers 
his property from the purchaser, the latter may main- 
tain his action against the plaintiff in the execution, 
for indemnity.” And it is further held, that the 
measure of damages is the amount of the bid paid. 

The entire reasoning by which the court arrives at 
its conclusion is expressed in the following paragraph: 

“The exhibition and sale of property by an indi- 
vidual, as his own, is regarded in law as sufficient to 
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make him a warrantor of the title; and we can see no 
principle that would exempt him from liability, when 
he has been instrumental in effecting the same object 
by color of an execution. He is guilty of the same 
wrong, and has been instrumental in practicing the 
same delusion upon the purchaser, in the one case as 
in the other, and it can be no justification, or pallia- 
tion of his wrong, that he has accomplished his object 
by color of an execution. His execution affords him 
no warrant to levy upon the property of a stranger, and 
if he does it, or procures it to be done, he is guilty of 
an abuse of the process of the court which cannot 
sanctify the deed, or place him upon better ground 
than if he sold, or procured the sale to be made, with- 
out such authority.’’ 

The doctrine of Sanders v. Hamilton, supra, had 
been previously expressed, but as obiter, in McGee v. 
Ellis and Browning, 4 Litt. (Ky.) 251, a well-considered 
case, but involving a different point. 

W. J. G. 

BROOKLYN, April 19, 1880. 

—___>—_____ 


CALIFCRNI1A LEGISLATION AS TO CHINESE 
UNCONSTITUTIONAL. 


UNITED STATES CIRCUIT COURT, DISTRICT OF CAL- 
IFORNIA, MARCH 22, 1880. 


In RE TrBuRCIO PARROTT. 


The Constitution of California provides that “no corpora- 
tion formed under the laws of this State shall employ 
any Chinese or Mongolian,” and astatute of the State 
imposes a penalty upon any officer of such acorpora- 
tion who shall employ in its work any Chinese or Mon- 
golian. A treaty between China and the United States 
provides that ‘* Chinese subjects visiting or residing in 
the United States shall enjoy the same privileges, im- 
munities and exemptions in respect to travel or resi- 
dence as may there be enjoyed by the citizens or sub- 
jects of the most favored nation.’”” The Constitution of 
California provides that ‘‘all laws concerning corpora- 
tions may be altered from time to time or repealed.” 
Held, that the Constitution and statutory provisions 
forbidding and punishing for the employment of Chi- 
nese were invalid under the clause in the Federal Con- 
stitution (art. 6) that ‘‘all treaties made under the 
United States shall be the supreme law of the land,” 
etc., and also under that of the fourteenth amendment 
to such Constitution, that no State shall ‘*‘ deprive any 
person of life, liberty or property without due process of 
law, nor deny to any person within its jurisdiction the 
equal protection of the laws,’’ and that the reserved 
power in the State Constitution to alter or repeal laws 
as to corporations did not authorize the State to enact 
such provisions. 


ETITION for habeas corpus. The facts were as 
follows: The Constitution of California, adopted 
in 1879, contains this article: 

“Sec. 1. The Legislature shali prescribe all neces- 
sary regulations for the protection of the State and 
the counties, cities, and towns thereof from the bur- 
dens and evils arising from the presence of aliens who 
are or may become vagrants, paupers, mendicants, 
criminals, or invalids, afflicted with contagious or in- 
fectious diseases, and from aliens otherwise dangerous 
or detrimental to the well being or peace of the State, 
and to impose conditions upon which such persons 
may reside in the State, and to provide the means and 
mode of their removal from the State upon failure or 
refusal to comply with such conditions; provided, 
that nothing contained in this section shall be con- 
strued to impair or limit the power of the Legislature 
to pass such police laws or other regulations as it may 
deem necessary. 

Sec. 2. ‘No corporation now existing, or hereafter 
formed under the laws of this State, shall, after the 
adoption of this Constitution, employ, directly or in- 








directly, in any capacity, any Chinese or Mongolians. 
The Legislature shall pass such laws as may be neces- 
sary to enforce this provision. 

“Sec. 3. No Chinese shall be employed on any State, 
county, municipal, or other public work except in 
punishment for crime. 

‘Sec. 4. The presence of foreigners ineligible to be- 
come citizens is declared to be dangerous to the well 
being of this State, and the Legislature shall discour- 
age their immigration by all the means within its 
power.”’ 

In obedience to this mandate of the Constitution, 
the Legislature, on the 13th of February, 1880, passed 
an act which added two sections to the Penal Code, 
reading as follows: 

‘*Sec. 178. Any officer, director, manager, member, 
stockholder, clerk, agent, servant, attorney, em- 
ployee, assignee or contractor of any corporation now 
existing, or hereafter formed, under the laws of this 
State, who shall employ in any manner or capacity 
upon any work or business of such corporation any 
Chinese or Mongolian, is guilty of a misdemeanor, and 
is punishable by a fine of not less than $100, nor more 
than $1,000, or by imprisonment in the county jail of 
not less than 50 nor more than 500 days, or by both 
such fine and imprisonment; provided that no direc- 
tor of a corporation shall be deemed guilty under this 
section who refuses to assent to such employment and 
has such dissent recorded in the minutes of the board 
of directors. 

“1. Every person who having been convicted for 
violating the provisions of this section, commits any 
subsequent violation thereof after such conviction is 
punishable as follows: 

«2. For each subsequent conviction such person shall 
be fined not less than $500 nor more than $5,000, or by 
imprisonment not less than 200 days, nor more than 
two years, or by both such fine and imprisonment.”’ 

“Sec. 179. Any corporation now existing or here- 
after to be formed under the laws of this State, that 
shall employ, directiy or indirectly, in any capacity 
any Chinese or Mongolian, shall be guilty of a misde- 
meanor, and upon conviction thereof shall for the 
first offense be fined not less than $500 nor more than 
$5,000, and upon the second conviction shall, in addi- 
tion to said penalty, forfeit its charter and franchise 
and all its corporate rights and privileges, and it shall 
be the duty of the attorney-general to take the neces- 
sary steps to enforce such forfeiture. Other facts ap- 
pear in the opinion of Sawyer, C. J. 


Hall, McAllister, Delos Lake, and T. I. Bergin, for 
petitioner. 


A. L. Hart, Attorney-General; David L. Smoot, 
State District Attorney; Crittenden, Thornton, Davis, 
Louderback, and Robert Ash, for respondent. 


SAwYER, Circ. J. The petitioner is president and di- 
rector of the Sulphur Bank Quicksilver Mining Com- 
pany, a corporation organized under the laws of Cali- 
fornia before the adoption of the present Constitution, 
but still doing business within the State. Having 
been arrested and held to answer before the proper 
State court, upon a complaint duly made, setting out 
in due form the offense of employing in the business 
of said corporation certain Chinese citizens of the 
Mongolian race, created by said act, he sued out a 
writ of habeas corpus, which, having been returned, 
he asks to be discharged, on the ground that said pro- 
vision of the Constitution, and act passed in pursuance 
thereof, are void, as being adopted and passed in vio- 
lation of the provisions of the treaty of the United 
States with the Chinese Empire, commonly called the 
‘“ Burlingame Treaty,”’ and of the fourteenth amend- 
ment to the Constitution of the United States, and of 
the acts of Congress passed to give effect to said 
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amendment. The question in this case, therefore, is 
as to the validity of said constitutional provision and 
said act. Article I, sec. 10, of the Constitution of the 
United States provides that ‘no State shall enter 
into any treaty, alliance, or confederation.”’ Article 
II, sec. 2, that the President “shall have power, by 
and with the advice and consent of the Senate, to 
make treaties, provided two-thirds of the senators 
present shall concur; and article VI that ‘This 
Constitution, and the laws of the United States which 
shall be made in pursuance thereof, and all treaties 
made, or which shall be made, under the authority of 
the United States, shall be the supreme law of the 
land, and the judges in every State shall be bound 
thereby, any thing in the Constitution or laws of any 
State to the contrary notwithstanding.’”’ There can be no 
mistaking the significance or effect of these plain, con- 
cise, emphatic provisions. The States have surren- 
dered the treaty-making power to the general govern- 
ment, and vested it in the President and Senate; and 
when duly exercised by the President and Senate, the 
treaty resulting in the supreme law of the land, to 
which not only State laws but State Constitutions are 
in express terms subordinated. Soon after the adop- 
tion of this Constitution, the Supreme Court of the 
United States had occasion to consider this provision, 
making treaties the supreme law of the land, in Ware 
v. Hylton, and Mr. Justice Chase, speaking of its ef- 
fect, said: *‘ A treaty cannot be the supreme law of 
the land —that is, of all the United States—if any 
act of a State Legislature can stand inits way. If the 
Constitution of a State (which is the fundamental law 
of the State, and paramount to its Legislature) must 
give way to a treaty and fall before it, can it be ques- 
tioned whether the less power, an act of the Legisla- 
ture, must not be prostrate? It is the declared will of 
the people of the United States that every treaty 
made by the authority of the United States shall be 
superior to the Constitution and laws of any individ- 
ual State, and their will alone is to decide. If a law 
of a State, contrary to a treaty, is not void, but void- 
able only by repeal, or nullification by a State Legisla- 
ture, this certain consequence follows: that the will of 
asmall part of the United States may control or de- 
feat the will of the whole.”’ 3 Dall. 236. Again: “It 
is the declared duty of the State judges to determine 
any Constitution or laws of any State contrary to that 
treaty, or any other made under the authority of the 
United States, null and void. National or Federal 
judges are bound by duty and oath to the same conduct.” 
Id. 237. And again: ‘It is asked, did the fourth arti- 
cle intend to annul a law of the State, and destroy 
rights under it? I answer, that the fourth article did 
intend to destroy all lawful impediments, past and 
future; and that the law of Virginia, and the payment 
under it, is a lawful impediment, and would bar a re- 
covery, if not destroyed by this article of the treaty. 
* * * Thave already proved that a treaty can to- 
tally annihilate any part of the Constitution of any 
of the individual States that is contrary to a treaty.” 
Id. 242-3. 

The case of Hauenstein v. Lynham, 21 Alb. L. J. 
174, being an action by citizens and residents of Switz- 
erland, heirs of an alien who died in Virginia, leaving 
property which had been adjudged to have escheated 
to the State, to recover the proceeds of said property, 
was decided at the present term of the United States 
Supreme Court on writ of error to the Court of Ap- 
peals of the State of Virginia. The courts of Virginia 
had held that, under the laws of Virginia, the proceeds 
of the property sought to be recovered belonged to 
the State; but the judgment was reversed by the Su- 
preme Court of the United States, on the ground that 
the laws of Virginia were in conflict with a treaty of 
the United States with the Swiss Confederation. 
After construing the treaty, the court says: “It re- 





mains to consider the effect of the treaty thus con- 
strued upon the rights of the parties. That the laws of 
the State, irrespective of the treaty, would put the 
fund into her coffers, is no objection to the right or 
the remedy claimed by the plaintiffs in error. The 
efficacy of the treaty is declared and guaranteed by 
the Constitution of the United States.’’ The court 
cites and comments upon Ware v. Hylion, supra, and 
then proceeds: “In Chirac v. Chirac, 2 Wheat. 259, it 
was held by this court that a treaty with France gave 
to the citizens of that country the right to purchase 
and hold land in the United States, and that it re- 
moved the incapacity of alienage, and placed the par- 
ties in precisely the same situation as if they had been 
citizens of this country. The State law was hardly 
adverted to, and seems not to have been considered a 
factor of any importance in this view of the case. The 
same doctrine was reaffirmed touching this treaty in 
Carneal v. Banks, 10 Wheat. 189, and with respect to 
the British treaty of 1794, in Hughes v. Edwards, 9 id. 
489. A treaty stipulation may be effectual to protect 
the land of an alien from forfeiture by escheat under 
the laws of a State. Orr v. Hodgson, 4 Wheat. 453. 
Mr. Calhoun, after laying down certain exceptions 
and qualifications which do not affect this class of 
cases, says: ‘* Within these limits, all questions which 
may arise between us and other powers, be the sub- 
ject-matter what it may, fall within the treaty-making 
power, and may be adjusted by it.’’ Treat. on the 
Constitution and Government of the United States, 
204. If the National government has not the power to 
do what is done by such treaties, it cannot be done at 
all; for the States are expressly forbidden to enter 
into any treaty, alliance or confederation.” Const., 
art. 1,810. It must always be borne in mind that the 
Constitution, laws and treaties of the United States 
are as much a part of the law of every State as its own 
local laws and Constitution. This is a fundamentai 
principle in our system of complex National polity. 
See, also, Shanks v. Dupont, 3 Pet. 242; Foster v. Neil- 
son, 2 id. 314; The Cherokee Tobacco, 11 Wall. 616; Mr. 
Pinkney’s Speech, 3 El. of the U.S. 281; People vy. 
Gerke, 5 Cal. 381. We have no doubt that this treaty 
is within the treaty-making power conferred by the 
Constitution; and it is our duty to give it full effect.” 

If therefore the constitutional provision, and the 
statute in question made in pursuance of its mandate, 
are in conflict with a valid treaty with China,'they are 
void. The treaty between the United States and 
China of July 28, 1868, contains the following provis- 
ions: 

“Article V. The United States and the Emperor of 
China cordially recognized the inherent and inaliena- 
ble right of man to change his home and allegiance, 
and also the mutual advantage of the free migration 
and emigration of their citizens and subjects respect- 
ively from the one country to the otherfor purposes 
of curiosity, of trade, or as permanent residents.” 

“Article VI. Citizens of the United States visiting 
or residing in China shall enjoy the same privileges, 
immunities, or exemptions, in respect to travel or resi- 
dence, as may there be enjoyed by the citizens or sub- 
jects of the most favored nation. And reciprocally, 
Chinese subjects visiting or residing in the United 
States shall enjoy the same privileges, immunities and 
exemptions, in respect to travel or residence, as may 
there be enjoyed by the citizens or subjects of the most 
favored nation.”’ 16 Stat. 740. 

Thus the right of the Chinese to change their homes, 
and to freely emigrate to the United States for the 
purpose of permanent residence, is, in express terms, 
recognized; and the next article in express terms 
stipulates that Chinese residing in the United States 
shall enjoy the same privileges, immunities and ex- 
emptions, in respect to residence, as may there be 
enjoyed by the citizens and subjects of the most 
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favored nation. The words “ privileges and immuni- 
ties,” as used in the Constitution in relation to rights 
of citizens of the different States, have been fully con- 
sidered by the Supreme Court of the United States, 
and generally defined, and there can be no doubt that 
the definitions given are equally applicable to the same 
words as used in the treaty with China. In the 
“* Slaughter-HouseCases ”’ the Supreme Court approv- 
ingly cites and reaffirms from the opinion of Mr. Jus- 
tice Washington, in Corfield v. Coryell, the following 
passage: “The inquiry is, what are the privi- 
leges and immunities of citizens of the several States? 
We feel no hesitation in confining these expressions to 
those privileges and immunities which are fundamen- 
tal; which belong to the rights of citizens of all free 
governments, and which have at all times been en- 
joyed by citizens of the several States which compose 
this Union, from the time of their becoming free, inde- 
pendent, and sovereign. What these fundamental 
principles are it would be more tedious than difficult 
to enumerate. They may all, however, be compre- 
hended under the following general heads: Protection 
by the government, with the right to acquire and pos- 
sess property of every kind, and to pursue and obtain 
happiness and safety, subject, nevertheless, to such 
restraints as the government may prescribe for the 
general good of the whole.’’ The court then adds: 
“The description, when taken to include others not 
named, but which are of the same general character, 
embraces nearly every civil right for the establishment 
and protection of which organized government is estab- 
lished.”” 16 Wall. 76. Andin Wardv. Maryland, the 
same court observes: ‘ Beyond doubt these words 
(privileges and immunities) are words of very compre- 
hensive meaning, but it will be sufficient to say that 
the clause plainly and unmistakably secures and pro- 
tects the right of a citizen of one State to pass into any 
other State of the Union for the purpose of engaging 
in lawful commerce, trade, or business without molesta- 
tion; to acquire personal property ; to take and hold real 
estate,” etc. 12 Wall. 430. So in the *‘ Slaughter-house 
Cases,’’ Mr. Justice Field remarks upon these terms: 
“The privileges and immunities designated are those 
which of right belong to citizens of all free govern- 
ments. Clearly among these must be placed the right 
to pursue a lawful employment in a lawful manner, 
without other restraint than such as equally affects all 
persons. 16 Wall. 97. Mr. Justice Bradley, in dis- 
cussing the question as to what is embraced in the 
** privileges and immunities’’ secured to the citizens, 
among other equally pointed and emphatic declara- 
tions, says: ‘‘ In my judgment, the right of any citizen 
to follow whatever lawful employment he chooses to 
adopt (submitting himself to all lawful regulations) is 
one of his most valuable rights, and one which the Leg- 
islature of a State cannot invade, whether restrained by 
its own Constitution or not. Id. 113-114. He also enu- 
merates as among the fundamental rights embraced in 
the privileges and immunities of a citizen all the abso- 
lute rights of individuals classed by Blackstone under 
the three heads: ‘The right of personal security; the 
right of personal liberty; and the right of private 
property.”” Id. 115. And in relation to these rights, 
says: ‘“‘In my view, a law which prohibits a large class 
of citizens from adopting a lawful employment, or 
from following a lawful employment previously 
adopted, does deprive them of liberty as well as property, 
without due process of law. Their right of choice is a 
portion of their liberty; their occupation is their prop- 
erty. Such a law also deprives those citizens of the equal 
protection of the laws, contrary to the last clause of the 
section.’’ Id.122. And Mr. Justice Swayne supports 
this view in the following eloquent and emphatic lan- 
guage: ‘Life is the gift of God, and the right to pre- 
serve it is the most sacred of the rights of man. Lib- 
erty is freedom from all restraints but such as are 





justly imposed by law. Beyond that line lies the 
domain of usurpation and tyranny. Property is every 
thing which has an exchangeable value, and the right 
of property includes the power to dispose of it accord- 
ing to the will of the owner. Labor is property, and as 
such, merits protection. The right to make it available 
is next in importance to the rights of life and liberty. It 
lies, to a large extent, at the foundation of most other 
forms of property.”’ Id. 127. Some of these extracts 
are from the dissenting opinions, but not upon points 
where there is any disagreement. There is no differ- 
ence of opinion as to the significance of the terms 
‘“* privileges and immunities.’’ Indeed, it seems quite 
impossible that any definition of these terms could be 
adopted, or even seriously proposed, so narrow as to 
exclude the right to labor for subsistence. As to by 
far the greater portion of the Chinese, as well as other 
foreigners who land upon our shores, their labor is the 
only exchangeable commodity they possess. To de- 
prive them of the right to labor is to consign them to 
starvation. The right to labor is, of all others, after 
the right to live, the fundamental, inalienable right of 
man, wherever he may be permitted to be, of which 
he cannot be deprived, either under the guise of law 
or otherwise, except by usurpation and force. Man 
ate and died. When God drove him ‘forth from the 
Garden of Eden to till the ground, from whence he 
was taken,” and said to him, ‘“‘in the sweat of thy 
face shalt thou eat bread, till thou return unto the 
ground,” He invested him with an inalienable right to 
labor in order that he might again eat and live. And 
this absolute, fundamental, and natural right was 
guaranteed by the National government to all Chinese 
who were permitted to come into the United States 
under the treaty with their government, “for the 
purposes of curiosity, of trade, or as permanent resi- 
dents,’’ to the same extent as it is enjoyed by citizens 
of the most favored nation. It is one of the “ priy- 
ileges and immunities’? which it was stipulated that 
they should enjoy in that clause of the treaty which 
say: ‘‘ Chinese subjects, visiting or residing in the 
United States, shall enjoy the same privileges, immuni- 
ties, and exemptions in respect to travel or residence 
as may there be enjoyed by the citizens or subjects of 
the most favored nation.’’ And any legislation or 
constitutional provision of the State of California 
which limits or restricts that right to labor to any ex- 
tent, or in any mauuner not applicable to citizens of 
other foreign nations visiting or residing in California, 
is in conflict with this provision of the treaty; and 
such are the express provisions of the Constitution 
and statute in question. The same view of the effect 
of the treaty was taken in Baker v. Portland, by Judge 
Deady, of the District of Oregon, and concurred in by 
Mr. Justice Field on application for rehearing. 5 Saw. 
566-572. I should not have d dit: ry to cite 
so fully the opinions of others on a proposition so 
plain to my mind, but for the gravity of the question, 
and the fact that the people of California and their 
representatives in the Legislature have incorporated 
in the Constitution of the State, and in legislation had 
in pursuance of the constitutional mandate, after full 
discussion, provisions utterly at variance with the 
views expressed. Under such circumstances I feel 
called upon to largely cite the thoroughly-cunsidered 
and authoritative views of those distinguished jurists 
upon whom will devolve the duty of ultimately deter- 
mining the points in controversy. 

As to the point whether the provision in question is 
within the treaty-making power, I have as little doubt 
as upon the point already discussed. Among all civil- 
ized nations, in modern times at least, the treaty- 
making power has been accustomed to determine the 
terms and conditions upon which the subjects of the 
parties to the treaty shall reside in the respective 
countries, and the treaty-making power is conferred 
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by the Constitution in unlimited terms. Besides, the 
authorities cited on the first point fully cover and deter- 
mine this question. If the treaty-making power is 
authorized to determine what foreigners shall be per- 
mitted to come into and reside within the country, 
and who shall be excluded, it must have the power 
generally to determine and prescribe upon what terms 
and conditions such as are admitted shall be per- 
mitted toremain. If it has authority to stipulate that 
aliens residing in a State may acquire and hold prop- 
erty, and on their death transmit it to alien heirs who 
do not reside in the State, against the provisions of 
the laws of the State, otherwise valid — and so the au- 
thorities already cited hold —then it certainly must 
be competent for the treaty-making power to stipulate 
that aliens residing in a State in pursuance of the 
treaty may labor in order that they may live and ac- 
quire property that may be so held, enjoyed, and thus 
transmitted to alien heirs. The former must include 
the latter—the principal, the incidental power. See, 
also, Holden v. Joy, 17 Wall. 242-3; U.S. v. Whiskey, 
3 Otto, 196-8. 

But the provisions in question were also in conflict 
with the fourteenth amendment of the National Con- 
stitution, and with the statute passed to give effect to 
its provisions. The fourteenth amendment, among 
other things, provides that: ‘‘ No State shall make or 
enforce any law which shall abridge the privileges and 
immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or prop- 
erty without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the 
laws.”’ 

Section 1977 of the Revised Statutes, passed to give 
effect to this amendment, provides that: ‘‘ All persons 
within the jurisdiction of the United States shall have 
the same right in every State and Territory to make 
and enforce contracts, tosue, be parties, give evidence, 
and to the full and equal benefit of all laws and pro- 
ceedings for the security of persons and property as is 
enjoyed by white citizens, and shall be subject to like 
punishment, pains, penalties, taxes, licenses, and 
exactions of every kind, and to no other.” 

It will be seen that in the latter clause the words are 
“any person,” and not “any citizen,” and prevents 
any State from depriving ‘“‘any person” of life, lib- 
erty, or property without due process of law, or from 
denying to “‘any person within its jurisdiction the 
equal protection of the law.”’ In the particulars cov- 
ered by these provisions it places the right of every 
person within the jurisdiction of the State, be he 
Christian or heathen, civilized or barbarous, Caucas- 
ian or Mongolian, upon the same secure footing, and 
under the same protection as are the rights of citizens 
themselves under other provisions of the Con- 
stitution; and in consonance with these provis- 
ions, the statute enacts that “all persons within 
the jurisdiction of the United States shall 
have the same right in every State and Territory to 
make and enforce contracts, * * * and to the full 
and equal benefit of all laws and proceedings for the se- 
curity of persons and property as is enjoyed by white 
citizens.”’ Chinese residing in California, in pursuance 
of the treaty stipulations, are ‘“‘ persons within the 
jurisdiction of the State,” and ‘tof the United 
States,’’ and therefore within the protection of these 
provisions. And contracts to labor, such as all others 
make, are contracts which they have a ‘right to make 
and enforce,”’ and the laws under which others’ rights 
are protected are the laws to which they are entitled to 
the “* equal benefits,’ “‘ as is enjoyed by white citizens.” 

It would seem that no argument should be required 
to show that the Chinese do not enjoy the equal bene- 
fit of the laws with citizens, or “the equal protection 
of the laws,’’ where the laws forbid their laboring, or 
making and enforcing contracts to labor, in a very 








large field of Jabor which is open without limit, let, or 
hindrance to all citizens and all other foreigners with- 
out regard to nation, race, or color. Yet in the face of 
these plain provisions of the National Constitution 
and statutes, we find both in the Constitution and 
laws of a great State and member of this Union, just 
such prohibitory provisions and enactments discrim- 
inating against the Chinese. Argument and author- 
ity, therefore, seem still to be necessary, and fortu- 
nately we are not withouteither. From the citations 
already made,and from many more that might be made 
from Justices Field, Bradley, Swayne, and other 
judges, it appears that to deprive a man of the right to 
select and follow any lawful occupation—that is, to 
labor, or contract to labor, if he so desires and can 
find employment —is to deprive him of both liberty 
and property, within the meaning of the fourteenth 
amendment and the act of Congress. Says Mr. Jus- 
tice Bradley: ‘For the preservation, exercise, and 
enjoyment of these rights, the individual citizen, as a 
necessity, must be left free to adopt such calling, pro- 
fession, or trade, as may seem to him most conducive 
to thatend. Without this right he cannot be a free- 
man. This right to choose one’s calling is an essential 
part of that liberty, which it is the object of govern- 
ment to protect; and a calling, when chosen, is a man’s 
property and right. Liberty and property are not pro- 
tected where those rights are arbitrarily assailed.” 16 
Wall. 116. Whatever may be said as to this clause of 
the amendment, there can be no doubt as to the effect 
of the act. With respect to the last clause, Mr. Justice 
Bradley says, of a law which interferes with a man’s 
right to choose and follow an occupation: ‘*Sucha 
law also deprives those citizens of the equal protection of 
the luws, contrary to the lust clause of the section.”” Td. 
122. And Mr. Justice Swayne: ‘* The equal protection 
of the luws places all upon an equal footing of legal 
equality, and gives the same protection to all for 
the preservation of life, liberty, and property, and 
the pursuit of happiness.” Id. 127. In Ah Kow vy. 
Nunan, 5 Saw. 562, Mr. Justice Field observes: ‘* But 
in our country, hostile and discriminating legis- 
lation by a Slate against persons of any class, sect, 
creed, or nation, in whatever form it may be expressed, 
is forbidden by the fourteenth amendment of the Consti- 
tution. That amendment, in its first section, de- 
clares who are citizeus of the United States, and then 
enacts that no State shall make or enforce any law 
which shall abridge their privileges and immunities. 
It further declares that no State shall deprive any per- 
son (dropping the distinctive term citizen) of life, lib- 
erty, or property, without due process of law, nor 
deny to any person the equal protection of the laws. 
This inhibition upon the State applies to all the in- 
strumentalities and agencies employed in the admin- 
istration of its government, to its executive, legisla- 
tive, and judicial departments, and to the subordinate 
legislative bodies of counties and cities. And the 
equality of protection thus assured to every one while 
within the United States, from whatever country he 
may have come, or of whatever race or color he may 
be, implies not only that the courts of the country 
shall be open to him on the same terms as to all others 
for the security of his person or property, the preven- 
tion or redress of wrongs, and the enforcement of 
contracts, but that no charges or burdens shall be laid 
upon him which are not equally borne by others; and 
that in the administration of criminal justice he shall 
suffer for his offenses no greater or different punish- 
ment.’ 

And the same views are expressed with equal em- 
phasis in Inre Ah Fong, 3 Saw. 157. Discriminating 
State legislation has often been held void by the 
Supreme Court, as being in violation of other provis- 
ions of the National Constitution, no more specific 
than the fourteenth amendment. Welton v. Missouri, 





THE ALBANY LAW JOURNAL. 


391 




















1 Otto, 277, 282; Cook v. Pennsylvania, 7 id. 572-3, and 
numerous cases cited. 

Since the foregoing was written, I have received the 
opinion of the Supreme Court of the United States in 
Strauder v. State of West Virginia, 21 Alb. L. J. 309, 
recently decided, which appears to me to authorita- 
tively dispose of the point now under consideration. 
The case was an indictment of a colored man for mur- 
der, and the statute of West Virginia limited the qual- 
ified jurors to white citizens. The statute stating the 
qualifications of jurors was in the following words: 
** All white male persons, who are twenty-one years of 
age, and who are citizens of this State, shall be liable 
to serve as jurors, except as herein provided ’’— the 
exceptions being State officials. This was claimed to 
be a violation of the fourteenth amendment, as ex- 
cluding colored citizens otherwise qualified from jury 
service; and the Supreme Court so held. The court, 
in deciding the case, says the fourteenth amendment 
“‘ordains that no State shall deprive any person of 
life, liberty, or property, without due process of law; 
or deny to any person within its jurisdiction the equal 
protection of the laws. What is this but declaring 
that the law in the States shall be the same for the 
black as for the white; that all persons, whether col- 
ored or white, shall stand equal before the laws of the 
States; and in regard to the colored race, for whose 
protection the amendment was primarily designed, 
that no discrimination shall be made against them by 
law because of their color? The words of the amend- 
ment, it is true, are prohibitory; but they contain a 
necessary implication of a positive immunity, or right, 
most valuable to the colored race — the right to exemp- 
tion from unfriendly legislation against them dis- 
tinctively as colored, exemption from legal dis- 
criminations, implying inferiority in civil society 
lessening the security of the enjoyment of the 
rights which others enjoy, and discriminations 
which are steps toward reducing them to the condition 
of a subject race. That the West Virginia statute 
respecting juries—the statute that controlled the se- 
lection of the grand and petit jury inthe case of the 
plaintiff in error—is such a discrimination, ought not 
to be doubled, nor would it be if the persons excluded by 
it were white men.’ In speaking of the act to enforce 
this amendment, the court further says, sections 1977 
and 1978 of the Revised Statutes, before cited, ‘‘ par- 
tially enumerate the rights and immunities intended 
to be guaranteed by the Constitution;” and that 
“this act puts in the form of a statute what had been 
substantially ordained by the constitutional amend- 
ment.” Id. 228. If this exclusion of colored men 
from sitting upon a jury by implication is a violation 
of the Constitution, as denying the equal protection 
of the lawsto colored persons, a fortiori must the ex- 
press positive provisions of the Constitution and act of 
the Legislature of the State of California be in conflict 
with that instrument, as denying the equal protection 
of the laws to the Chinese residents of the State. 
Upon reason and these authorities, then, it seems im- 
possible to doubt that the provisions in question are 
both in letter and spirit in conflict with the Constitu- 
tion and laws of the United States, as well as with the 
stipulations of the treaty with China. And this con- 
stitutional right is wholly independent of any treaty 
stipulations, and would exist without any treaty what- 
ever, so long as Chinese are permitted to come into 
and reside within the jurisdiction of the United States. 
The protection is given by the Constitution itself, and 
the laws passed to give it effect, irrespective of treaty 
stipulations. 

But it is urged on behalf of the respondent that, 
under the provisions of article XII of the State Con- 
stitution, providing that “all laws * * concerning 
corporations * * may be altered from time to time, 
or repealed,”’ the power of the Legislature over corpo- 





rations is absolutely unlimited; that it may, by legis- 
lation under this reserved power, impose any restric- 
tions or limitations upon the acts and operations of 
corporations, however unreasonable, stringent or inju- 
rious to their interests; and as a penalty for violating 
such restrictions, destroy them, and criminally punish 
their officers, agents, servants, employees, assignees or 
contractors; that, as a condition of continued exist- 
ence, they may be prohibited from employing Chinese, 
and the prohibition enforced against the corporation 
and the persons named, by means of the penalties indi- 
cated; and thus, by means of the State’s control over 
the corporation created by its authority, it can indi- 
rectly accomplish the purpose of excluding the Chinese 
from, perhaps, their largest and most important field 
of labor—a purpose which could not be accomplished 
by direct means. This position the attorney-general 
and the other counsel for the respondent most ear- 
nestly press, and upon it they most confidently rely. 
Ido not assent to any such unlimited power over 
corporations. There must be —there is—a limit some- 
where. That there is sucha limit is recognized and 
expressly asserted in numerous cases by the Supreme 
Court of the United States, and by the highest courts 
of many of the States; and I know of none to the 
contrary. But precisely where the line is to be drawn, 
I confess, in the present state of the authoritative 
adjudications, lam unable to say. Iam inclined to 
the opinion, however, that it would exclude legislation 
of the character in question, even if it concerned the 
State and the corporations alone, and did not conflict 
with other rights protected by treaties with foreign 
nations, or by the Constitution of the United States — 
the supreme law of the land. But assume it to be 
otherwise. When the State legislation affecting its 
corporations comes in conflict with the stipulations of 
valid treaties, and with the National Constitution, and 
laws made in pursuance thereof, it must yield to their 
superior authority. And such, in my judgment, are 
the provisions in question. The policy of the consti- 
tutional provision and statute in question does not 
have in view the relations of the corporation to the 
State, as the object to be effected or accomplished; but 
it seeks to reach the Chinese, and exclude them from 
a wide range of labor and employment, the ultimate 
end to be accomplished being to drive those already 
here from the State, and prevent jothers from coming 
hither —the discriminating legislation being only the 
means by which the end is to be attained —the ultimate 
purpose to be accomplished. The end sought to be at- 
tained is unlawful. It is indirect violation of our 
treaty stipulations and the Constitution of the United 
States. The end being unlawful and repugnant to the 
supreme law of the land, it is equally unlawful, and 
equally in violation of the Constitution and treaty 
stipulations, to use any means, however proper or 
within the power of the State for lawful purposes, for 
the attainment of that unlawful end, or accomplish- 
ment of that unlawful purpose. It cannot be other- 
wise than unlawful to use any means whatever to ac- 
complish an unlawful purpose. This proposition would 
seem to be too plain to require argument or authority. 
Yet there is an abundance of authority on the point, 
although perhaps not stated in this particular form. 
Brown v. Maryland, 12 Wheat. 419; Ward v. Maryland, 
12 Wall. 431; Woodruff v. Parham, 8 id. 130, 140; Hin- 
son v. Lott, id. 152; Welton v. Missouri, 1 Otto, 279, 
282; Cook v. Pennsylvania, 7 id. 573. These cases hold 
that the power of taxation, and power to require 
licenses, are legitimate powers to be exercised without 
discrimination; but they are unlawful and unconstitu- 
tional when used to discriminate against foreign goods 
or manufactures of other States. That is to say, they 
are constitutional and lawful when used for a consti- 
tutional and lawful purpose, but unlawful and in vio- 
lation of the Constitution when used to attain an 
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unlawful or unconstitutional end. And whatever form 
the law may take on, or in whatever language it be 
couched, the court will strip off its disguise, and judge 
of the purpose from the manifest intent as indicated 
by the effect. In Cummings v. Missouri, Mr. Justice 
Field, in speaking for the court, says: ‘‘ The difference 
between the last case supposed, and the case as actually 
presented, is one of form only, and not substance. 
* * * The deprivation is effected with equal cer- 
tainty in the one case as it would be in the other, but 
not with equal directness. The purpose of the law- 
maker, in the case supposed, would be openly avowed ; 
in the case existing, it is only disguised. The legal 
result must be the same; for what cannot be done 
directly cannot be done indirectly. The Constitution 
deals with substance, not shadows. Its inhibition was 
leveled at the thing, not the name. It intended that 
the rights of the citizen should be secure against de- 
privation for past couduct by legislative enactment 
under any form, however disguised. If the inhibition 
can be evaded by the form of the enactment, its inser- 
tion in the fundamental law was a vain and futile 
procecding.” 4 Wall. 325. See, also, Henderson v. 
Mayor of New York, 2 Otto, 268; Chy Lung v. Free- 
man, id. 279; Railroad Co. v. Husen, 5 id. 472. 

In Doyle v. Continental Insurance Co., 4 Otto, 535, 
most confidently relied on by the respondent, the end 
to be accomplished —the exclusion of a foreign cor- 
poration from doing business in the State except upon 
conditions prescribed by the State— was lawful, and 
the means adopted lawful. There were no rights 
secured by treaty or the National Constitution violated. 
The State and the foreign corporation were the only 
parties, and their rights the only rights affected. Had 
the Legislature, instead of prohibiting the corporation 
from doing business in the State as a penalty for viola- 
tion of the conditions prescribed, attempted to enforce 
compliance by criminally punishing the agent who 
transferred the action brought against the corporation 
from the State tothe National court, the question 
would certainly have been different, and the statute 
making the transfer a misdemeanor would have been 
void; for under the Constitution of the United States 
the foreign corporation had a right to transfer the case, 
of which the State could not by law, nor the corpora- 
tion by stipulation, deprive it, as was held in Insurance 
Company v. Morse, 20 Wall. 445. It being lawful to 
transfer, and the right to transfer being secured by the 
National Constitution, it was incompetent for the 
Legislature to make the transfer an offense, and punish 
it as such, in violation of the supreme law of the land. 
The act could not at the same time be both lawful and 
criminal. And this is the plain distinction between 
the case relied on and the one now under consideration. 

The object, and the only object, to be accomplished 
by the State constitutional and statutory provisions in 
question is manifestly to restrict the right of the Chi- 
nese residents to labor, and thereby deprive them of 
the means of living, in order to drive those now here 
from the State, and prevent others from coming hither; 
and this abridges their privileges and immunities, and 
deprives them of the equal protection of the laws, in 
direct violation of the treaty and Constitution —the 
supreme law of the land. To perceive that the means 
employed are admirably adapted to the end proposed, 
it is only necessary to consider for a moment some of 
the leading provisions of article XIX of the State Con- 
stitution. Section 1 provides that: ‘‘The Legislature 
shall prescribe all necessary regulations for the protec- 


tion of the State * * * from the burdens and evils | 


arising from the presence of aliens who are or may 
become vagrants, paupers, mendicants, criminals, etc., 
* * * and to impose conditions upon which such 
persons may reside in the State, and to provide the 
means and mode of their removal from the State upon 
failure or refusal to comply with such conditions.” 





Section 2 is the one which prohibits any corporation 
from employing, directly or indirectly, in any capacity, 
any Chinese or Mongolians; and section 3 provides 
that: ‘‘ No Chinese shall be employed on any State, 
municipal, or other work, except in punishment for 
crime.’’ After providing for the removal from the 
State of all who ‘‘may become vagrants, paupers, ete.,” 
it is difficult to conceive of any more effectual means, 
so far as they go, to reduce the Chinese to “ vagrants, 
paupers, mendicants and criminals,” in order that they 
may be removed, than to forbid their employment, 
‘directly or indirectly, in any capacity ’’ —that is to 
say, to exclude them from engaging in useful labor. 
If it is competent for the State to enforce these pro- 
visions, it may also prohibit corporations from dealing 
with them in any capacity whatever — from purchasing 
from or selling to them any of the necessaries of life, 
or any articles of trade and commerce. 

In view of the vast extent of the field of labor and 
business now engrossed by corporations, to exclude the 
Chinese from all dealings with corporations is to re- 
duce their means of avoiding vagrancy, pauperism and 
mendicity to very narrow limits; and from the present 
temper of our people, and the number of bills now 
pending before the Legislature tending to that end, 
there can be no doubt that if the legislation now in 
question can be sustained, the means of avoiding the 
condition of pauperism denounced in the State Con- 
stitution and laws would soon be reduced to the mini- 
mum. 

In the language of Deady, J., in Baker v. Portland, 
*“ Admit the wedge of State interference ever so little, 
and there is nothing to prevent its being driven home 
and overriding the treaty-making power altogether.” 
5 Saw. 750. 

Vagrancy and pauperism, one would suppose, ought 
to be discouraged rather than induced by solemn con- 
stitutional mandates requiring legislation necessarily 
leading to such vices. Common experience, I think, 
would lead to the conclusion that the Chinese within 
the State, with equal opportunities, are as little likely 
to fall into vagrancy, pauperism, and mendicity, and 
thereby become a public charge, as any other class, 
native or foreign born. Industry and economy, by 
which the Chinese are able to labor cheaply and still 
accumulate large amounts of money to send out of the 
country —the objection perhaps most frequently and 
strenuously urged against their presence — are not the 
legitimate parents of ‘*‘ vagrancy, pauperism, mendi- 
city and crime.”” There are other objections to an 
unlimited immigration of that people, founded on dis- 
tinctions of race and differences in the character of 
their civilization, religion and other habits, to my 
mind of far more weighty character. But these, un- 
fortunately for those seeking to evade treaty stipula- 
tions and constitutional guarantees, can by no plausi- 
ble misnomer be ranged under the police powers of the 
State. 

Holding, as we do, that the constitutional and statu- 
tory provisions in question are void, fer reasons already 
stated, we deem it proper again to call public attention 
to the fact, however unpleasant it may be to the very 
great majority of the citizens of California, that how- 
ever undesirable, or even ultimately dangerous to our 
civilization, an unlimited immigration of Chinese may 
be, the remedy is not with the State, but with the gen- 
eral government. The Chinese have a perfect right, 
under the stipulations of the treaty, to reside in the 
State, and enjoy all privileges, immunities and exemp- 
tions that may there be enjoyed by the citizens and 
subjects of any other nation; and under the four- 
teenth amendment to the National Constitution, the 
right to enjoy ‘“‘life, liberty and property,’’ and ‘‘the 
equal protection of the laws,”’ in the same degree and 
to the same extent as these rights are enjoyed by our 
own citizens; and in the language of Mr. Justice 
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Bradley, in the Slaughter-house cases, “the whole power 
of the nation is pledged to sustain those rights. ‘ To 
persist, on the part of the State, in legislation in direct 
violation of these treaty stipulations, and of the Con- 
stitution of the United States, and in endeavoring to 
enforce such void legislation, is to waste efforts in bar- 
ren field, which, if expended in the proper direction, 
might produce valuable fruit; and besides, it is little 
short of incipient rebellion. 

In 1870, the Chinese at Tien-tsin, actuated by similar 
unfriendly feelings and repugnance toward foreigners 
of the Caucasian race, made a riotous attack upon the 
missionaries stationed at that place, killed some French 
and Russian citizens, and destroyed the buildings and 
property of French, Russian and American residents. 
These powers promptly and energetically demanded 
satisfaction from the Chinese empire under their vari- 
ous treaties. The result was that fifteen Chinese were 
convicted and executed, and twenty others banished. 
The two magistrates having jurisdiction as heads of 
the city government were also banished, for not taking 
effectual means to suppress the riot and protect the 
foreigners. The buildings of the American citizens 
were re-erected, and the property destroyed paid for, 
to the satisfaction of the parties suffering, and at the 
expense of thecity. Papers on Foreign Relations for 
1871. Thus, under the same treaty which guarantees 
the rights of Chinese subjects to reside and pursue all 
lawful occupations in California, the United States 
were prompt to demand satisfaction for injuries re- 
sulting to our citizens from infractions of the treaty 
by citizens of China. And the Chinese government 
promptly punished the guilty parties, and made ample 
satisfaction for the pecuniary losses sustained. It 
ought to be understood by the people of California, if 
it is not now, that the same measure of justice and 
satisfaction which our government demands and re- 
ceives from the Chinese emperor for injuries to our 
citizens resulting from infractions of the treaty, must 
be meted out to the Chinese residents of California 
who sustain injuries resulting from infractions of the 
same treaty by our own citizens, or by other foreign 
subjects residing within our jurisdiction and enjoying 
the protection of similar treaties and of our laws. 
And it should not be forgotten that in case of destruc- 
tion of, or damage to, Chinese property by riotoas or 
other unlawful proceedings, the city of San Francisco, 
like the more populous city of Tien-tsin, may be called 
upon to make good the loss. 

In view of recent events transpiring in the city of 
San Francisco, in anticipation of the passage of the 
statute now in question, which have become a part of 
the public history of the times, I deem it not inappro- 
priate in this connection to call attention to the fact, 
of which many are probably unaware, that the statutes 
of the United States are not without provisions, both 
of a civil and criminal nature, framed and designed 
expressly to give effect to and enforce that provision 
of the fourteenth amendment to the National Consti- 
tution, which guarantees to every ‘person’? — which 
term, as we have seen, includes Chinese — *‘ within the 
jurisdiction” of California, ‘‘the equal protection of 
the laws.”’ Section 1979 of the Revised Statutes pro- 
vides a civil remedy for infractions of this amendment. 
It is as follows: ‘‘ Every person who, under the color 
of any statute, ordinance, regulation, custom or usage 
of any State or Territory, subjects, or causes to be 
subjected, any citizen of the United States, or other 
person within the jurisdiction thereof, to the depriva- 
tion of any rights, privileges or immunities, secured 
by the Constitution and laws, shall be liable to the 
party injured, in an action at law, suit in equity, or 
other proper proceeding for redress.” 

Thus a remedy by action is given to any “person,” 
against any other person who deprives him of “any 
right, privilege or immunity,’ secured to him by the 


Constitution, even if it is done “under color of any 
statute, ordinance, regulation, custom or usage of the 
State." Possibly the prisoner might have been liable 
had he, in pursuance of the mandate of the statute in 
question, and on that ground, discharged the Chinaman 
for whose employment he is now under arrest. But 
it is unnecessary to so determine now. At all events, 
he stood between two statutes, and he was bound to 
yield obedience to that which is superior. 

Section 5510 makes a similar deprivation of rights 
under color of any statute, etc., a criminal offense, 
punishable by fine and imprisonment. And section 
5519 provides that “if two or more persons in any 
State * * * conspire * * * for the purpose of 
depriving, either directly or indirectly, any person or 
class of persons of the equal protection of the laws, 
or of equal privileges and immunities under the law, 
* * * each of such persons shall be punished by a 
fine of not less than five hundred dollars nor more 
than five thousand dollars, or by imprisonment, with 
or without hard labor, not less than six months nor 
more than six years, or by both such fine and impris- 
onment.”’ These provisions of the United States 
statutes—the supreme law of the land—are com- 
mended to the consideration of all persons who are 
disposed to go from place to place, and by means of 
threats and intimidation, endeavor to compel em- 
ployers to discharge peaceable and industrious China- 
men engaged in their service. There are other pro- 
visions, both civil and criminal, of a similar character, 
having the same end in view. 

Only a few days since, the Supreme Court of the 
United States sustained an indictment in In re Coles 
and [Commonwealth of Virginia, 21 Alb. L. J. 829, pe- 
titioners, on habeas corpus against a county judge of 
Virginia, found under section 4 of the Civil Rights 
Act of 1875 (18 Stat. 336), for failing to summon colored 
citizens as jurors, ‘‘on account of race and color.” 
The court held this act to be constitutional and valid 
under the fourteenth amendment, and that it deprived 
colored citizens of the equal protection of the laws. 
Thus it appears that Congress, by the most stringent 
statutory provisions, has provided for the protection 
of all citizens and persons within the jurisdiction of 
the United States, in the full and complete enjoyment 
of the ‘“‘equal protection of the laws,” and of all 
‘privileges and immunities guaranteed” by the four- 
teenth amendment in all their phases; and that the 
highest judicial tribunal of the nation has deemed it 
its duty to give such statutory provisions the fullest 
and most complete effect. 

The result is that the prisoner is in custody in viola- 
tion both of the Constitution and laws of the United 
States, and of the treaty between the United States 
and the Empire of China, and is entitled to be dis- 
charged, and it is so ordered. 

A concurring opinion was delivered by Hoffman, 
D. J. 


ES —— 


STATE LEGISLATION REGULATING STATE 
COURTS CONSTITUTIONAL. 


SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


BowMaAN, Plaintiff in Error, v. LEwis eT AL. 


The equality clause in the first section of the fourteenth 
amendment (viz., that which prohibits any State from 
denying to any person the equal protection of the laws) 
contemplates the protection of persons, and classes of 
persons, against unjust discriminations by a State; it 
has no reference to territorial or municipal arrange- 
ments made for different portions of a State. 

It was not intended to prevent a State from arranging and, 
parceling out the jurisdiction of its several courts as it 
sees fit, either as to territorial limits, subject-matter, or 
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amount, or the finality of their several judgments or 
decrees. 


Each State has full power to make political subdivisions of 
its territory for municipal purposes, and to regulate 
their local government, including the constitution of 
courts, and the extent of their jurisdiction. 

A State may, if it please, establish one system of law in one 
portion of its territory, and another system in another, 
provided always that it does not encroach upon the 
proper jurisdiction of the United States, and does not 
abridge the privileges and immunities of citizens of the 
United States, nor deprive any person of his rights 
without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws 
in the same district. 

By the Constitution and laws of Missouri a court called the 
St. Louis Court of Appeals has exclusive jurisdiction in 
certain cases of all appeals from the Circuit Courts in 
St. Louis and some adjoining counties ; the Supreme 
Court has jurisdiction of appeals in like cases from the 
Circuit Courts of the remaining counties of the State; 
this adjustment of appellate jurisdiction is not forbid- 
den by any thing contained in the fourteenth amend- 
ment. 


N error to the Supreme Court of the State of Mis- 
souri. The opinion states the case. 


Brapiey, J. This is a writ of error to the Supreme 
Court of Missouri, brought by Frank J. Bowman, the 
plaintiff in error, to reverse a judgment of that court 
refusing to issue a mandamus to the St. Louis Court of 
Appeals, consisting of the three judges named as de- 
fendants in error. The object of the mandamus ap- 
plied for by Bowman was to compel the St. Louis 
Court of Appeals to grant his application for an appeal 
from a judgment of said court to the said Supreme 
Court of Missouri, which application had been refused. 
The judgment which he complained of was an affirm- 
ance of a judgment previously given by the Circuit 
Court of the city of St. Louis removing him from 
practice at the bar. 

By the Constitution and laws of Missouri an appeal 
lies to the Supreme Court of that State from any final 
judgment or decree of any Circuit Court except those 
in the counties of St. Charles, Lincoln. Warren and 
St. Louis, and the city of St. Louis; for which coun- 
ties and city the Constitution of 1875 establishes a 
separate court of appeal called the St. Louis Court of 
Appeals, and gives to said court exclusive jurisdiction 
of ail appeals from, and writs of error to, the Circuit 
Courts of those counties and of said city; and from 
this court (the St. Louis Court of Appeals) an appeal 
lies to the Supreme Court only in cases where the 
amount in dispute, exclusive of costs, exceeds the sum 
of twenty-five hundred dollars, and in cases involving 
the construction of the Constitution of the United 
States or of Missouri, and in some other cases of spe- 
cial character which are enumerated. No appeal is 
given to the Supreme Court in a case like the present 
arising in the counties referred to, or in the city of St. 
Louis; but a similar case arising in the Circuit Courts 
of any other county would be appealable directly to 
the Supreme Court. 

The plaintiff in error contends that this feature of 
the judicial system of Missouri is in conflict with the 
fourteenth amendment of the Constitution of the 
United States, because it denies to suitors in the courts 
of St. Louis and the counties named the equal pro- 
tection of the laws, in that it denies to them the right 
of appeal to the Supreme Court of Missouri in cases 
where it gives that right to suitors in the courts of the 
other counties of the State. 

If this position is correct, the fourteenth amend- 
ment has a much more far-reaching effect than has 
been supposed. It would render invalid all limitations 
of jurisdiction based on the amount or character of 
the demand. A party having a claim for only five dol- 
lars could with equal propriety complain that he is 








deprived of aright enjoyed by other citizens, because 
he cannot prosecute it in the superior courts; and 
another might equally complain that he cannot bring 
a suit for real estate in a justice’s court where the ex- 
pense is small and the proceedings are expeditious, 
There is no difference in principle between such dis- 
criminations as these in the jurisdictions of courts 
and that which the plaintiff in error complains of in 
the present case. 

If, however, we take into view the general objects 
and purposes of the fourteenth amendment we shall — 
find no reasonable ground for giving it any such appli- 
cation. These are to extend United States citizenship 
to all natives and naturalized persons, and to prohibit 
the States from abridging their privileges or immuni- 
ties, and from depriving any person of life, liberty or 
property without due process of law, and from deny- 
ing to any person within their jurisdiction the equal 
protection of the laws. It contemplates persons and 
classes of persons. It has not respect to local and mu- 
nicipal regulations that do not injuriously affect or 
discriminate between persons or classes of persons 
within the places or municipalities for which such 
regulations are made. The amendment could never 
have been intended to prevent a State from arranging 
and parcelling out the jurisdiction of its several courts 
at its discretion. No such restriction as this could 
have been in view, or could have been included, in the 
prohibition that ‘‘no State shall deny to any person 
within its jurisdiction the equal protection of the 
laws.” Itis the right of every State to establish such 
courts as it sees fit, and to prescribe their several juris- 
dictions as to territorial extent, subject-matter and 
amount, and the finality and effect of their decis- 
ions, provided it does not encroach upon the proper 
jurisdiction of the United States, and does not abridge 
the privileges and immunities of citizens of the United 
States, and does not deprive any person of his rights 
without due process of law, nor deny to any rerson 
the equal protection of the laws, including the equal 
right to resort to the appropriate courts for redress. 
The last restriction, as to the equal protection of the 
laws, is not violated by any diversity in the juris- 
diction of the several courts as to subject-matter, 
amount, or finality of decision, if all persons within 
the territorial limits of their respective jurisdictions 
havean equal right, in like cases and under like cir- 
cumstances, to resort to them for redress. Each State 
has the right to make political subdivisions of its ter- 
ritory for municipal purposes, and to regulate their 
local government. As respects the administration of 
justice, it may establish one system of courts for cities 
and another for rural districts, one system for one 
portion of its territory and another system for another 
portion. Convenience, if not necessity, often requires 
this to be done, and it would seriously interfere with 
the power of a State to regulate its internal affairs to 
deny to it this right. Wethink it is not denied or 
taken away by any thing in the Constitution of the 
United States, including the amendments thereto. 

We might go still further, and say with undoubted 
truth, that there is nothing in the Constitution to pre- 
vent any State from adopting any system of laws or 
judicature it sees fit for all or any part of its territory. 
If the State of New York, for example, should see fit 
to adopt the civil law and its method of procedure for 
New York city and the surrounding counties, and the 
common law and its method of procedure for the rest 


-of the State, there is nothing in the Constitution of 


the United States to prevent itsdoing so. This would 
not of itself, within the meaning of the fourteenth 
amendment, be a denial to any person of the equal 
protection of the laws. If every person residing or 
being in either portion of the State should be accorded 
the equal protection of the laws prevailing there, he 
could not justly complain of a violation of the clause 
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referred to. For, as before said, it has respect to per- 
sons and classes of persons. It means that no person 
orclass of persons shall be denied the same protection 
of the laws which is enjoyed by other persons or other 
classes in the same place and under like circumstances. 

The fourteenth amendment does not profess to se- 
cure to all persons in the United States the benefit of 
the same laws and the same remedies. Great diversi 
ties in these respects may exist in two States separated 
only by an imaginary line. On one side of this line 
there may be a right of trial by jury, and on the other 
side no such right. Each State prescribes its own 
modes of judicial proceeding. If diversities of laws 
and judicial proceedings may exist in the several 
States without violating the equality clause in the four- 
teenth amendment, there is no solid reason why there 
may not be such diversities in different parts of the 
same State. A uaiformity which is not essential as 
regards different States cannot be essential as regards 
different parts of a State, provided that in each and 
all there is no infraction of the constitutional provis- 
ion. Diversities which are allowable in different States 
are allowable in different parts of the same State. 
Where part of a State is thickly settled and another 
part has but few inhabitants, it may be desirable to 
have different systems of judicature for the two por- 
tions, trial by jury in one, for example, and not in the 
other. Large cities may require a multiplication of 
courts and a peculiar arrangement of jurisdictions. It 
would be an unfortunate restriction of the powers of 
the State government if it could not, in its discretion, 
provide for these various exigencies. 

If a Mexican State should be acquired by treaty and 
added to an adjoining State, or part of a State, in the 
United States, and the two should be erected intoa 
new State, it cannot be doubted that such new State 
might allow the Mexican laws and judicature to con- 
tinue unchanged in the one portion, and the commén 
law and its corresponding judicature in the other por- 
tion. Such an arrangement would not be prohibited 
by any fair construction of the fourteenth amendment. 
It would not be based on any respect of persons or 
classes, but on municipal considerations alone, and a 
regard to the welfare of all classes within the particu- 
lar territory or jurisdiction. 

It is not impossible that a distinct territorial estab- 
lishment and jurisdiction might be intended, or might 
have the effect, of a discrimination against a particular 
race or class, where such race or class should happen 
to be the principal occupants of the disfavored district. 
Should‘such a case ever arise it will be time enough 
then to consider it. No such case is pretended to exist 
in the present instance. 

It is apparent from the view we have taken of the 
import and effect of the equality clause of the four- 
teenth amendment, which has been relied upon by the 
plaintiff in error in this case, that it cannot be invoked 
to invalidate that portion of the judicial system estab- 
lished by the Constitution and laws of Missouri, which 
is the subject of complaint. This follows without any 
special examination of the particular adjustment of 
jurisdictions between the courts of Missouri as effected 
by its Constitution and laws. Such a special examina- 
tion, however, if it were our province to make it, 
would readily show that there is no foundation for the 
complaint which has been made. The plaintiff in 
error has had the benefit of the right of appeal to the 
full extent enjoyed by any member of the profession 
in other parts of the State. In the outside counties 
they have but one appeal, from the Circuit Court to 
the Supreme Court. In St. Louis, the plaintiff in 
error had the benefit of an appeal from the Circuit 
Court of St. Louis to the St. Louis Court of Appeals. 
This is as much as he could ask even if his rights of 
appeal were to be nicely measured by the right enjoyed 


in the outside counties. The Constitution of the State 
has provided two Courts of Appeal for different por- 
tions of its territory —the St. Louis Court of Appeals 
for one portion, and the Supreme Court for another 
portion. It is not for us, nor for any other tribunal, 
to say that these courts do not afford equal security for 
the due administration of the laws of Missouri within 
their respective jurisdictions. Where the decisions of 
the St. Louis Court of Appeals are final they are 
clothed with all the majesty of the law which sur- 
rounds those of the Supreme Court. If in certain 
cases a still further appeal is allowed from the one 
court to the other, this fact does not derogate in the 
least from the credit and authority of those decisions 
of the former which by the Constitution and laws of 
the State are final and conclusive. 

But this special consideration is an accidental phase 
of the particular case. The true ground on which the 
case rests is the undoubted power of the State to regu- 
late the jurisdiction of its own tribunals for the differ- 
ent portions of its territory in such manner as it sees 
fit, subject only to the limitations before referred to; 
and our conclusion is that this power is unaffected by 
the constitutional provision which has been relied on 
to invalidate its exercise in this case. 

The judgment of the Supreme Court of Missouri is 
affirmed. 

cnecaaasiilinaideeadsiia 


NEW YORK COURT OF APPEALS ABSTRACT. 

GIFT OF GOVERNMENT BONDS— RESERVATION OF 
INTEREST BY DONOR AND POSSESSION OF BONDS DE- 
FEATS GIFT — TRUST— WHEN EQUITY WILL NOT 
RAISE — CONSIDERATION.— The owner of government 
bonds drawing interest placed them in an envelope, on 
the back of which he made a memorandum, wherein 
he declared that the bonds ‘are owned by W.,” the 
intended donee, but the interest to become due on the 
same is “ owned and reserved” by the donor so long 
as he shall live, and that at his death the bonds are 
owned by the donee “absolutely and entirely.” A 
similar disposition of bonds was made for the benefit 
of J., another donee. The donor exhibited these 
bonds and the memoranda to his wife and to others, 
and made declarations to show that his purpose was 
that the bonds should become the property of the 
donees. Donor resided at the house of W., who was 
his son. There wasa safe there which had belonged 
to donor, but which he had given to a son of W., 
reserving the right to use it. Donor used the safe and 
deposited the bonds there. W. sometimes used the 
safe for his papers, which were usually taken out and 
put therein for him by donor. Donor’s and W.’s pa- 
pers were kept in different compartments. After 
donor’s death the envelopes containing the bonds were 
found in the compartment with the papers of W. W. 
did not, during donor's life, assert any control over 
the bonds intended for him. He and J. had access to 
the safe in common with donor. Donor collected in- 
terest on the bonds during his life. Held, not a gift 
sufficient to pass title to the bonds to the donees after 
donor’s death. A gift cannot be made to take effect in 
possession in futuro. Such a transaction amounts only 
toa promise to make a gift which is nudum pactum, 
Pitts v. Mangam, 2 Baily (S. C.), 588. There must be 
a delivery with a view to pass a present right of prop- 
erty. A gift of chattels which reserves the use to the 
donor as long as he shall live is ineffectual. 2 Schou- 
ler’s Pers. Prop. 118; Vass v. Hicks, 3 Murphy, 494; 
Sutton’s Exrs. v. Hallowell, 2 Dev. 186; Lance v. 
Lance, 5 Jones’ Law, 413. (2) Held, also, that the 
transaction could not be sustained as a trust. The in- 
strument was not founded upon a consideration, and 
it is well settled that equity will not interfere to per- 
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fect a defective gift or voluntary settlement made 
without consideration. Antrobus v. Smith, 12 Ves. 
89; Edwards v. Jones, 1 My. & Cr. 226; Price v. Price, 
8 Eng. L. & Eq. 271; Hughes v. Stubbs, 1 Hare, 476; 
Heartly v. Nicholson, 44 L. J. (N. S.) 279; Holloway v. 
Headington, 8 Sim. 325; Jeffreys v. Jeffreys, 1 Cr. & 
Ph. 138. And there was here no declaration of trust. 
To create a trust the acts or words relied upon must 
be unequivocal, implying that the person holds the 
property as trustee for another. Milroy v. Lord, 4 
De G. F. & J. 264; Richards v. Dilbridge, L. R., 18 Eq. 
Cas. 11. The cases of Morgan v. Mallison, L. R., 10 
Eq. Cas. 475, and Richardson v. Richardson, L. R., 3 
Eq. Cas. 686, criticised. They are now placed among 
the overruled cases. Judgment of General Term re- 
versed and that of Surrogate affirmed. Young v. 
Young et al., appellants. Opinion by Rapallo, J. 
[Decided April 6, 1880.] 


PROVISIONAL REMEDIES—ARREST— WHEN PRO- 
CESS DISCHARGED IT IS GONE FOREVER. — Where a 
judgment was obtained in an action in which a pro- 
visional order of arrest was issued and the defend- 
ants were charged in execution, held, that the provis- 
ional order was extinguished and would not be revived 
by a reversal of the judgment. Chancellor Kent, in 
Wood v. Dwight, 7 Johns. Ch. 295, said: ‘‘ Where pro- 
cess is once discharged and dead it is gone forever and 
never can be revived but by a new exercise of judicial 
power.’’ A party is arrested in civil causes to detain 
him to answer a judgment and execution, and when 
the defendant has complied with that requirement he 
cannot longer be held. In Arnold y. Thomas, 2 How. 
Pr. 91, defendant, who had been arrested and givena 
bond to the sheriff, was discharged on filing common 
bail and the bail bond given up. Bronson, J., held 
that as the order had been complied with, the defend- 
ant could not be retaken, and hence could not move to 
vacate the order of arrest. A different doctrine 
would create great confusion. Order of General Term 
reversed. People ex rel. Roberts et al., appellants, v. 
Bowe. Opinion per Curiam. Church, C. J., and Fol- 
ger, J., dissented. 

[Decided April 20, 1880.] 


SURROGATE’S COURT — REMOVAL OF ADMINISTRATOR 
— LIABILITY OF SURETY ON ADMINISTRATOR’S BOND — 
IRREGULARITIES IN PROCEEDINGS— WHEN SURETY 
BOUND BY RESULT.— The widow of an intestate was 
appointed administratrix of his estate, defendants 
becoming sureties upon her bond as administratrix. 
The appraisement of intestate’s estate disclosing more 
property than the first estimate, a brother and a cred- 
itor of intestate filed a petition showing the increased 
amount of the estate and praying that the adminis- 
tratrix be required to give more security or in default 
be removed. A citation wus issued requiring her to 
appear and show cause why further security should not 
be given, which was served by leaving at her place of 
residence. She appeared on the return day with coun- 
sel, a reference was ordered, which was afterward 
abandoned. Subsequently, on an affidavit by peti- 
tioner, showing the facts, a motion was made in the 
surrogate’s court for the removal of the widow as ad- 
ministratrix, unless she would file additional security. 
Of this motion she had notice and appeared with 
counsel. An adjournment was had. At a subsequent 
hearing it appearing that she was unable to give secu- 
rity, she was removed, the order removing her also 
appointing the petitioning brother and creditor as ad- 
ministrators. Her counsel acquiesced in the form of 
this order. They qualified and she was cited to file 
her account as administratrix. A decree was rendered 
against her, directing her to pay the administrators a 
specified sum, and upon her failing to do so, the surro- 
gate ordered her bond to be prosecuted. Upon the 





action on such bond, held, that the sureties could not 
set up as a defense irregularities in the proceedings for 
the removal of the widow and the appointment of 
plaintiffs as administrators. The fact that the letters 
of administration to plaintiffs were issued without 
citation to the widow or renunciation by her could not 
be taken advantage of by the sureties. ‘The surrogate 
had jurisdiction to grant the letters,and the statute 
makes them conclusive evidence of the authority of 
the person to whom they are granted, until set aside 
or revoked. 3R. S. (6th ed.) 87, § 90; Roderigas y, 
East River Sav. Inst., 63 N. Y. 460. Held, also, that 
the decree concluded the defendants and they could 
not be benefited by an admission on the trial that the 
funds in the hands of the administratrix were not lost 
through malfeasance or fault on her part. People y. 
Downing, 4 Sandf. 189; Thayer v. Clark, 48 Barb. 243; 
8S. C., 41 N. Y. 620. Judgment of General Term re- 
versed and judgment on verdict affirmed. Richardson 
et al., appellants, v. West. Opinion by Earl, J. 


[Decided Feb. 24, 1880.] 


WILL— CONSTRUCTION OF— PERPETUITIES — VEST- 
ING OF ESTATES— WHEN JUDGMENT DOES NOT BIND 
UNBORN DEVISEES. —(1) Testator gave the use of all 
his real and personal estate to his wife daring life. By 
the second clause of the will he gave *‘ the income aris- 
ing from my estate to my daughters,’’ four in number, 
named, ‘‘to be divided between them, share and share 
alike, during their and each of their respective natural 
life, and remainder te their respective children and to 
their respective heirs and assigns forever.’’ By the 
third clause he directed that if either of the daughters 
should die without issue, her share “‘shall be divided 
between the survivors of them, share and share alike, 
and to their children respectively, as before expressed.” 
Held, that there was no illegal suspension of the power 
of.alienation, The gift of the income to the daughters 
for life was equivalent toa devise tothem of a life 
estate in theland. Kerry v. Devick, 8 Co. 95, b; Cro. 
Jac. 104; Earl v. Grim, 1 Johns. Ch. 494; Schemer- 
horne v. Schemerhorne, 6 id. 70; 3 Washb. Real Prop. 
450. The devise to the daughters, although embraced 
in a single clause in which all were named, was a de- 
vise to each in severalty, of a life estate in one-fourth 
of the property devised. Savage v. Burnham, 17 N. 
Y. 561; Everitt v. Everitt, 29 id. 39; Stevenson v. 
Leslie, 70 id. 512. The remainder, given by the second 
clause, vested, upon the death of testator, in the chil- 
dren of testator’s daughters, living at that time, sub- 
ject, however, to open and let in after-born children 
who might come into existence during the life of the 
mother. 2 Jarm. on Wills, 75; Washb. Real Prop. 511. 
(2) A suit was brought for the construction of the will, 
by one of the daughters, in which the adult daughters, 
the widow and the grandchildren were joined as de- 
fendants. The adult defendants did not answer and 
the infants put in a general answer, by a guardian ad 
litem. There was ro evidence taken. The judgment 
of the court declared the second and third clauses of 
the will void. Held, that the case was not a proper 
one for bringing an action for the construction of a 
will, there being no trust or other element authorizing 
it. Brown vy. Smith, 10 Pai. 193; Post v. Hover, 33 N. 
Y. 593; Chipman v. Montgomery, 63 id. 221. Though 
the judgment might bind the parties thereto, it could 
not bind the contingent interest of the children of 
testator’s daughters, who might thereafter be born. 
Nor would a judgment and sale in a partition suit bind 
them, there not being substituted any fund in place of 
the land sold, which was preserved to the extent neces- 
sary to protect their interests. Mead v. Mitchell, 17 N. 
Y. 210; Brevoort v. Brevoort, 70 id. 136. Order reversed 
and motion denied. Monarque v. Monarque, in re 
Wooley, appellant. Opinion by Andrews, J. 

[Decided March 9, 1880.] 
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UNITED STATES SUPREME COURT 
ABSTRACT. 


OCTOBER TERM, 1879. 

CONSTITUTIONAL LAW — MAXIM THAT KING CAN DO 
NO WRONG—TAKING PRIVATE PROPERTY FOR PUBLIC 
USE—IMPLIED CONTRACT.—(1) The maxim that the 
king can do no wrong has no place in our system of 
constitutional law, as applicable either to the govern- 
ment or to any of its officers. (2) Whether or not, 
when government takes avowedly private property for 
public use, in a manner to make the taking the act of 
the government, the just compensation for such prop- 
erty guaranteed by the Constitution can, in the absence 
of any other provision of law, be recovered in the 
Court of Claims, there does not arise such an implied 
contract to pay as is necessary to give that court juris- 
diction, where the officer of the government, asserting 
ownership in the United States, takes forcible posses- 


sion of the land of the individual for the use of tho_ 


government. Such a case, as it would be between 
individuals, is a tort, from which no implied contract 
to pay for use and occupation can arise. The restric- 
tion of the jurisdiction of the Court of Claims to 
cases of contracts express or implied, has reference 
to the well-understood distinction between cases aris- 
ing ex contractu and ex delicto,and is founded on the 
sound principle, that while Congress was willing to 
subject the government to suits on valid contracts, 
which could only be valid when made by some one 
vested with authority to do so, or something done by 
such authority which raised an implied contract, it 
did not intend to make the government liable for the 
wrongful and unauthorized acts of its officers, however 
high their place, and though done undera mistaken 
zeal for the public good. The seizure by an Indian 
agent for the use of the agency, of buildings owned 
by a private citizen, under claim that they belonged to 
the government, raises no implied obligation of the 
United States to pay for use and occupation. Gordon 
vy. United States, 2 Wall. 561; Gibbons v. United 
States, 8 id. 269; Nichols v. United States, 7 id. 122. 
Judgment of Court of Claims affirmed. Langford, 
appellant, v. United States. Opinion by Miller, J. 


EQUITABLE LIENS— ON EARNINGS OF RAILROAD — 
PRIORITY BEWEEN INCUMBRANCERS.—By an act of the 
Legislature of Missouri, passed January 7, 1865, the 
county of St. Louis was authorized to issue its bonds 
in aid ef the Pacific Railroad, and it was provided 
that the person in custody of the funds of said railroad 
company should annually pay into the treasury of St. 
Louis county out of the earnings of the road a speci- 
fied sum to meet the interest on such bonds until they 
should be paid off by such railroad. Held, that this 
act created, when accepted by the railroad company 
and the county, an equitable lien or charge, in favor 
of the county, upon the earnings of the railroad, to 
the extent necessary to meet the interest upon the 
bonds, such payments and lien continuing until the 
bonds were paid; that this act was of that character 
that all purchasers of bonds issued under mortgages 
subsequently executed and all purchasers of the prop- 
erty, in whatever mode, were bound to take notice of 
its provisions, and that the equitable lien or charge 
existed and was enforceable not only against funds in 
the hands of a receiver, but against the purchaser un- 
der the decree of foreclosure of such subsequent mort- 
gages, and against whomsoever might hold the prop- 
erty or have custody of its earnings. Where a debtor 
by a concluded agreement with a creditor sets apart a 
fixed portion of a specific fund in the hands, or to 
come into the hands of another from a designated 
source, and directs such person to pay it to the cred- 
itors, which he assents to do, this is an appropriation, 





binding upon the parties and upon all persons with 
notice who subsequently claim an interest in the fund 
under the debtor. A party may, by express agree- 
ment, create a charge or claim in the nature of alien 
on real as well as on personal property of which he is 
the owner or in possession, and equity will establish 
and enforce such charge or claim, not only against 
the party who stipulated to give it, but also 
against third persons who are either volunteers 
or who take the estate on which the lien is agreed 
to be given with notice of the stipulation. Such 
agreement raises a trust which binds the estate to 
which it relates, and all who take title thereto with 
notice of such trust can be compelled in equity to 
fulfill it. In Legard v. Hodges, Lord Thurlow said: 
‘*T take this to be a universal maxim: that wherever 
persons agree concerning any particular subject, that in 
a court of equity, as against the party himself, and any 
claiming under him voluntarily, or with notice, raises 
atrust. These persons have so claimed; and there- 
fore, this is a pure trust estate,’’ and they must be de- 
clared trustees. 1 Vesey, Jr., 478. In the report of 
that case in 3 Brown’s Ch. 531, the chancellor says: 
“I take the doctrine to be true, that when parties 
come to an agreement as to the produce of land, the 
land itself will be affected by the agreement.’”’ Upon 
rehearing the former decree was affirmed. 4 Brown’s 
Ch. 421. See, also, Re Marie Hall Co., DeG. J. & 8S. 
240; Pinch v. Anthony, 8 Allen, 536; Jones on Mort., 
§ 162; Willard’s Eq. Juris. 462; Watson v. Duke of 
Wellington, 1 Russ. & Myl. 604; Yeates v. Groves, 1 
Ves. 280; Lett v. Morris, 4 Sim. 607; Ex parte Alder- 
son, 1 Madd. 55. Decree of U.S. Cire. Ct., E. D. 
Missouri, affirmed. Ketchum et al., appellants, v. 
City of St. Lowis. Opinion by Harlan, J.; Strong, J., 
dissented. 


MUNICIPAL BONDS—WHEN VOID IN INNOCENT 
HOLDER’S HANDS— IRREGULARITIES IN ISSUE. —In 
February, 1872, the township of M., in Missouri, duly 
voted to issue its bonds in aid of a railroad. On the 
30th of March in that year, a statute was enacted by 
the Legislature of Missouri requiring all municipal 
bonds to be registered in the State auditor’s office and 
certified by the State auditor asa condition of validity. 
In June, 1872, the county court of the county in which 
M. was situated, as provided by law,ordered the issue of 
the bonds voted and directed that they be registered 
as required by the act mentioned. One Purcell was 
presiding justice of this court in March, 1872, and con- 
tinued to be such until the following September, when 
he resigned and was succeeded by one Merwin. In 
October, 1872, the bonds were issued signed by Mer- 
win as presiding justice. They were antedated as of 
March, 28, 1872. They were never registered or certi- 
fied as required by the act of March 30, 1872, but were 
put upon the market and sold by the authorized agents 
of the township. Held, that the bonds were invalid 
for the want of registering, and this defense could be 
set up against an innocent holder for value without 
notice. Dealers in municipal bonds are charged with 
notice of the laws of the State granting power to make 
the bonds they find on the market. This we have 
always held. If the power exists in the municipality 
the bona fide holder is protected against mere irfeg- 
ularities in the manner of its execution, but if there is 
a want of power no legal liability can be created. 
McGarrahan vy. Mining Co., 96 U. S. 321. The public 
can act only through its authorized agents, and it is 
not bound until all who are to participate in what is 
to be done have performed their respective duties. 
The authority of a public agent depends on the law as 
it is when he acts. He has only such powers as are 
specifically granted, and he cannot bind his principal 
under powers that have been taken away by simply 
antedating his contracts. Under such circumstances 
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a false date is equivalent to a false signature, and the 
public, in the absence of any ratification of its own, is 
no more estopped by the one than it would be by the 
other. After the power of an agent of a private per- 
son has been revoked he cannot bind his principal by 
a simply dating back what he does. A retiring part- 
ner, after due notice of dissolution, cannot charge his 
firm for the payment of a negotiable promissory note, 
even in the hands of an innocent holder, by giv- 
ing it a date within the period of the existence 
of the partnership. Antedating under such circum- 
stances partakes of the character of a forgery and 
is always open to inquiry, no matter who relies on it. 
The question is one of the authority of him who at- 
tempts to bind another. Every person who deals with 
or through an agent assumes all the risks of a lack of 
authority in the agent to do what he does. Negotiable 
paper is no more protected against this inquiry than 
any other. In Bayley v. Taber, 5 Mass. 286, 4 Am. 
Dec. 57, it was held that when a statute provided that 
promissory notes of a certain kind, made or issued 
after a certain day, should be utterly void, evidence 
was admissible on behalf of the makers to prove that 
the notes were issued after that day, although they 
bore a previous date. Purchasers of municipal securi- 
ties must always take the risk of the genuineness of 
the official signatures of those who execute the paper 
they buy. _This includes not only the genuineness of 
the signature itself, but the official character of him 
who makes it. This plaintiff is charged with notice of 
the fact that Merwin was not the presiding justice of 
the county court until October, 1872, and that he could 
not have signed the bonds in his official capacity until 
that time. Meyanwega v. Alling, 99 U.S. 112, dis- 
tinguished. Judgment of U.S. Cire. Ct., W. D. Mis- 
souri, affirmed. Anthony, plaintiff in error, v. County 
of Jasper. Opinion by Waite, C. J.; Clifford, Wayne, 
and Strong, JJ., dissented. 


———_+ __— 


RHODE ISLAND SUPREME COURT AB- 
STRACT. 


JONSTITUTIONAL LAW— DISPOSAL OF INFANTS’ ES- 
TATES BY LEGISLATIVE ENACTMENT. — A. had houses 
built on land belonging to her infant children, A. be- 
ing entitled to dower in the land. A. subsequently 
was appointed guardian of the children. She after- 
ward petitioned the General Assembly of Rhode Island 
for permission to mortgage these lots of her wards to 
pay for the houses built on them, and the General 
Assembly passed a resolution authorizing the court of 
probate to give her leave to execute as guardian a 
mortgage of her wards’ land for such amount as the 
court should find needful to defray the expense of 
building the houses, and on such conditions as the 
court should prescribe. Pursuant to this resolution, 
and by permission of the court of probate, A. executed 
a mortgage of the land containing the usual power of 
sale, and after condition broken the mortgagee sold 
the land under the power. The infant children came 
of age and filed a bill in equity to set aside the mort- 
gage and all proceedings under it, and to remove the 
cloud on their title caused by the mortgage and the 
sale. Held, that the resolution of the General Assem- 
bly was unconstitutional and void because it effected 
atransfer of the infants’ estate by special legislation 
without compensation to them and without due pro- 
cess of law. Held, further, that the interposition of 
the probate court did not cure the invalidity of the 
resolution; the court not acting judicially but per- 
forming the work of a legislative committee. Held, 
further, that the infants being under no legal obliga- 
tion to pay for the houses, the Legislature could not 
create such an obligation and impose it on them. 





Society, etc., v. Wheeler, 2 Gall. 105; Westervelt y. 
Gregg, 12 N. Y. 202; Cochran v. Van Surlay, 20 Wend. 
365; Inhabitants of Medford v. Learned, 16 Mass. 215, 
Burke v. Mechanics’ Savings Bank. Opinion by Dur- 
fee, C. J. 

[Decided Feb. 21, 1880.] 


LANDLORD AND TENANT — TENANT MAY DENY TITLE 
OF GRANTEE OF LANDLORD. — The principle that a ten- 
ant cannot impeach his landlord’s title, or set upa 
title in himself, acquired during the tenancy, incon- 
sistent with the title of his landlord, which he has ad- 
mitted by accepting the demise, does not preclude him 
from availing himself of any defense consistent with 
such admission. If the landlord has transferred his 
interest in the premises, the tenant, though estopped 
to deny the title of the landlord from whom he re- 
ceived possession, may still show that the transfer was 
invalid and passed no title tothe claimant. Carvick y. 
Blagrave, 1 Brod. & B. 531; Phillips v. Pearce, 5 B. & 
C. 433; Funk’s Lessee v. Kincaid, 5 Md. 404; Despard 
v. Walbridge, 15 N. Y. 374. And this, too, notwith- 
standing he has paid rent to the claimant, or made an 
express agreement to become his tenant, if such pay- 
ment, or agreement, were made in ignorance of, or 
under a mistake or misapprehension as to the title. 
Rogers v. Pitcher, 6 Taunt. 202; Gravenor v. Wood- 
house, 1 Bing. 38; 7 Moore, 289; Fenner v. Duplock, 
2 Bing. 10; Gregory v. Doidge, 3 id. 474; Brook y. 
Biggs, 2 Bing. N. C. 572; Claridge v. McKenzie, 4 
Scott (N. R.). 796; Washington v. Conrad, 2 Humph. 
562; Doe d. Shelton v. Carrol, 16 Ala. 148; Swift v. 
Dean, 11 Vt. 323; Ingraham v. Baldwin, 9 N. Y. 45. 
De Wolf v. Martin. Opinion by Matteson, J. 
(Decided Feb. 21, 1880.] 


STATUTORY CONSTRUCTION — REPEAL BY IMPLICA- 
TION. — A subsequent statute, revising the whole sub- 
ject-matter of a former one, and evidently intended 
as a substitute for it, will operate as a repeal of it, 
though it contains no express words of repeal. Bart- 
let v. King, 12 Mass. 537; Goodenow v. Buttrick, 7 
id. 140; Commonwealth vy. Cooley, 10 Pick. 37; Ellis v. 
Paige, lid. 43; Wakefield v. Phelps, 37 N. H. 295; Farr 
v. Brackett, 30 Vt. 344. Buta general statute, without 
negative words, will not repeal the particular provis- 
ions of a former statute, unless the two are plainly 
inconsistent. Conley v. Supervisors of Calhoun County, 
2 W. Va. 416; Brown v. County Commissioners, 21 Pa. 
St. 37; Bank of Louisiana v. Farrar, 1 La. An. 49. 
City of Providence v. Union Railroad Co. Opinion by 
Durfee, C. J. 

[Decided Dec. 9, 1879.] 


CRIMINAL LAW. 


CONSTITUTIONAL LAW — TWICE IN JEOPARDY. -— De- 
fendant was put upon trial under an indictment for 
larceny. He pleaded not guilty, and evidence for the 
prosecution and also for the defense wasgiven. The 
public prosecutor then moved to dismiss the indict- 
ment and refer it tothe grand jury. The defendant 
objected, but the trial court granted the motion. 
Another indictment, charging the same offense, ex- 
cepting that it alleged that the title to a portion of the 
stolen property was in another person jointly with the 
one named as owner in the first indictment. Held, 
that defendant had been once in jeopardy as to the 
larceny and could not be again put on trial. A person 
is in legal jeopardy when he is put upon trial, before 
a court of competent jurisdiction, upon indictment or 
information which is sufficient in form and substance 
to sustain a conviction, and a jury has been charged 
with his deliverance. And a jury is said to be thus 
charged when they have been impanelled and sworn. 
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Cooley’s Const. Lim. 327; Bishop on Cr. Law, §§ 1013, 
1014. After a careful examination of all the reported 
cases within our reach, we conclude that the decided 
weight of authority is in support of the rule as thus 
stated. It was applied by this court in O’Brian v. 
Commonwealth, 9 Bush, 333, which was an indictment 
for murder. Kentucky Court of Appeals, Oct. 7, 1879. 
Williams v. Commonwealth. Opinion by Hines, J. 


GRAND JURY—OBJECTION TO QUALIFICATION OF 
JUROR, HOW TAKEN. — Objections to the qualifications 
of agrand juror may be taken by a plea in abatement 
of the indictment. There are cases that hold the 
objection to come too late after the jury have been 
impanelled and sworn (Commonwealth vy. Smith, 9 
Mass. 107,110; Commonwealth v. Gee, 6 Cush. 174; 
People v. Jewett, 3 Wend. 314, 321); at least if the 
accused has previously been held to answer. People 
y. Beatty, 14 Cal. 566. Other cases hold that the ob- 
jection may be taken by plea in abatement. State v. 
Rockafellow, 6 N. J. Law, 332; Commonwealth v. 
Cherry, 2 Va. Cas. 20; Stanley v. State, 16 Tex. 557; 
State v. Middleton, 5 Port. 484; Barney v. State, 128. 
& Marsh. 68; State v. Duncan, 7 Yerg. 271; Doyle v. 
State, 17 Ohio, 222; Huling v. State, 17 Ohio St. 583; 
Kitrol v. State, 9 Fla. 9. These latter cases rest on the 
stronger reasons. It is not reasonable to require a 
person, who has not been held to answer, to object to 
the juror before he is impanelled; for he may be on the 
other side of the globe, or he may have no reason to 
suppose he is going to be indicted, being guiltless. 
And even if a person has been held to answer, he may 
be in prison, or sick at home, or if in court, he may 
be ignorant, without fault, of the disqualification of 
the juror until after he has been sworn. Indeed, a 
person may be indicted for an offense committed pend- 
ing the inquest. Moreover the action of the grand 
jury is ex parte and preliminary, and it is contrary to 
principle to hold that a person shall forfeit his rights 
by not intervening in a proceeding to which he is not 


aparty. English treatises of authority recognize the 
plea. 2 Hale’s P. C. 155; Bacon Abr. Juries, A.; 1 


Chitty Crim. Law, 309. Rhode Island-Supreme Court, 
Jan. 26, 1880. State of Rhode Island v. Davis. Opinion 
by Durfee, C. J. 


VERDICT — ‘‘ GUILTY AS CHARGED IN INDICTMENT.”’ 
— The statutes of Iowa declare that whoever commits 
murder in the perpetration of robbery or burglary is 
guilty of murder in the first degree. An indictment 
charged the defendant with murder in the perpetration 
of robbery and burglary. The verdict was in this 
form: ‘We, the jury, find the defendant guilty, as 
charged in the indictment.’’ Held, a finding that de- 
fendant was guilty of murder in the first degree. Com- 
monwealth v. Earl, 1 Whart. 531; White v. Common- 
wealth, 6 Binn. 179; Kennedy v. State, 6 Ind. 485; 
Fitzgerold v. People, 37 N. Y. 413; Kennedy v. People, 
39 id. 245; Bilansky v. State, 3 Minn. 437; Bullock v. 
State, 10 Ga. 47; State v. Hooker, 17 Vt. 658. Iowa 
Supreme Court, March 17, 1880. State of Iowa v. Weise. 
Opinion by Beck, J. 

>. 


NEW BOOKS AND NEW EDITIONS. 


XV AMERICAN DECISIONS. 


: ae volume contains cases from 5 Littell, 1 and 2 T. 

B. Monroe, 3 Martin’s N. 8., 3 Pickering, 3, 4, and 
5 Cowen, 4 Hawk, 2 Ohio, 13 Sergeant and Rawle, 3 
McCord, 2 D. Chipman, 1 Aiken, 3 and 4 Randolph. 
The principal notes are on impeachment of witness; 
duty of collecting agent to receive nothing but money; 
conversion; account books as evidence; misconduct 
of plaintiff as defense in divorce; relation; inadequacy 


of consideration as a ground for refusing specific per- 
formance; maintenance, compensation for improve- 
ments in ejectment; liability of lunatic on contract ; 
general words in statute not binding on sovereign; 
joinder of defendants in equity; rescinding contracts 
in equity in absence of actual fraud, accident, or mis- 
take; distress for rent; hearsay evidence regarding 
boundaries; implied revocation of wills; who may 
purchase at tax sale; confusion of boundaries. Of 
the 829 pages 134 are taken up by the annotations, 
which are generally valuable. The volume enters on 
the year 1826. 


ANSON ON CONTRACTS. 


Principles of the Law of Contract. By Sir William R. Anson, 
Bart., M. A., B.C. L.,of the Inner Temple. Barrister at 
Law, Vinerian Reader of English Law, Fellow of All 
Souls’ College, Oxford. Edited and annotated with 
American notes, by O. W. Aldrich, Ph. D., LL. D., Pro- 
fessor of Lawin Illinois Wesleyan University. Chicago: 
Callaghan & Co., 1880. Pp. xlviii, 377. 


Professors in law schools have different ideas of the 
best way of teaching law. In his preface to Cases on 
the Law of Contracts, Prof. Langdell says, he has ‘‘a 
settled conviction that law could only be taught or 
learned effectively by means of cases in some form.” 
And on the other hand, Prof. Aldrich, in his preface 
to this work, which is noticeably a book of principles 
rather than of authorities, says, it ‘‘is better suited to 
the needs of students than any other work,’’ etc. 
Probably neither is quite right. The true way of 
teaching law is to combine both plans, illustrating prin- 
ciples by cases. The present work is designed as an 
introductory work for students. A comparatively 
small number of cases is cited, the table of English 
cases covering only 14 pages, while the American editor 
has added 12 pages of American references. The former 
are cited in the margin, the latter generally at the foot 
of the text. The plan isa good one for young students. 
The principles are well stated. Inapplicable matter 
has been omitted. In short, the volume is a very good 
system of lectures on contracts, and as such deserves 
the patronage of students. It makes no pretensions 
of assistance to the practitioner. The typography has 
the usual feeble appearance of Chicago types. 


———~_——- 


CORRESPONDENCE. 


*“ Know ALL MEN.” 


To the Editor of the Albany Law Journal: 


In your remarks upon the communication of ‘‘ H.,” 
in the JouRNAL of May Ist, you say “the cabalistic 
letters have the force of the phrase, ‘know all men by 
these presents.’’’ NowTI would like to know the origin 
of the use of this phrase. I have been reading law for 
some time and have not been able to find any explana- 
tion of the phrase, and therefore would inquire whence 
it originated. Very respectfully, 

A READER. 

OrTrawa, Ks., May 4th, 1880. 


[The phrase originated in the commencement of 
the Latin grant — ‘‘ Omnibus ad quos presentes litiera 
pervenerint, salutem,” to all to whom the present let- 
ters shall come, greeting. Sometimes the word Jit- 
tere was omitted, and then prasentes was trans- 
lated, presents. ‘‘Know all men” is simply an 
equivalent of the other Latin words. So sometimes 
in notices, we find, ‘‘to all whom it may concern.” 
See Abbott’s Law Dict., under title ‘‘ presents.” — 
Ep. Aus. L. J.] 
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Aw Inquiry. 


S1r— What is the effect of the amendment of 1879 
(p. 616) to section 1391 of the Code? 
Yours very truly, 
J. B. GLEASON. 
Dexa, N. Y., April 28, 1880. 


[Our correspondent probably refers to the acci- 
dental use of ‘‘except” for ‘‘exempt” in the last 
line of the section. His inquiry is too much for us. 
The mistake reminds us of the stump fence which 
the farmer purposely built so crooked that when his 
hogs crawled through to get into the road, they 
found themselves back in the inclosure. — Ep. ALB. 
L. J.] 





NOTES. 

HE American Law Review for May contains lead- 
ing articles on the Validity of Administration 
upon the estate of a living person, by Jeremiah Smith, 
and the Maxim, res inter alios acta, its place in the 
law of Evidence, by Charles H. Barrows. Also a note 
upon the case of South Carolina v. Gaillard, in the 
Federal Supreme Court, respecting the right to man- 
damus to compel a county treasurer to receive State 
bank bills in payment for taxes. The Virginia 
Law Journal for May has a leading article by James 
P. Harrison, entitled, What effect has the recital of a 
simple contract in a deed of trust upon the operation 
of the statute of limitations? —— M. Clunet, editor 
of the Journal du Droit International Privé, has issued 
a pamphlet on the Validity of Diplomatic Treaties 
concluded by France with Foreign Powers. —— The 
American Law Register for May contains a conclusion 
of the paper on Legal Effect of Sunday; the case of 
Moody v. Steggles, concerning an easement to maintain 
a sign-board, with a note by Mr. Bennett; the case of 
Northrop v. Germania Ins. Co., concerning double 
agency, with a note by Mr. Ewell; and the case of 
Stevens v. Williams, concerning the Federal mining 

statutes, with a note by H. B. Johnson. 

Dr. Kenealy is dead. He will be remembered mainly 
as the persistent advocate of the Tichborne Claimant. 
He was about 62 years of age, a native of Ireland. He 
published several literary works, the ‘‘ Book of God; 
an Introduction to the Apocalypse,” the ‘‘ Book of 
Enoch,” a ‘‘ New Pantomime,’’ dedicated to Mr. Dis- 
raeli, and a volume of ‘‘ Poems, Translations,”’ etc., in 
the ancient and modern languages, was published by 
him several years ago. It was dedicated to Lord Chief 
Justice Cockburn, from whom Dr. Kenealy, at one 
period of his career, received much countenance and 
kindness. Dr. Kenealy was made a Queen's Counsel 
in 1868, and in the same year was chosen a bencher of 
his inn; but in 1874, in consequence of his connection 
with the Englishman newspaper, was successively de- 
prived of his silk gown, disbenched, and disbarred. 
In February, 1875, he was returned as an Independent 
candidate for Stoke-upon-Trent, polling upward of 
6,000 votes. At the recent general election he obtained 
little more than a sixth of that number of votes, and 
was at the bottom of the poll. The Law Joyrnal says 
of him: “ Dr. Kenealy lived just long enough to bring 
his history to a dramatic close. He possessed powers 
of satire and invective which, under due control, are 
of high service at the bar. He failed through want of 
temper and of moral tone. These defects were exhib- 
ited so grossly in the defense of his client Castro, and 
in the conduct of the Englishman newspaper, that the 
legal profession could no longer retain him among its 
members. Then followed a curious phenomenon in 








the history of representative institutions. The igno- 
minious expulsion of Dr. Kenealy from the legal pro- 
fession was the signal for his return to Parliament by 
six thousand voters. But at the late general election 
the Tichborne case had, happily, been exploded, and 
Dr. Kenealy was all but ignored. His only claim to be 
remembered is as the possessor of powers of caustic 
abuse probably beyond any one of his time.”’ And the 
Law Times says: ‘Our impression is that the legal 
profession as a body regretted that it became neces- 
sary to take the gown from the back of a really able 
and conscientious advocate. His fate teaches several 
lessons. The first is, that it isa great blunder for an 
advocate to obtrude his own personality. The second 
is, that there can be but one result of a conflict be- 
tween a barrister and the Bench. The third is that, 
without some infusion of the judicial temper, an ad- 
vocate may possess learning and ability of a high or- 
der, and yet fail ignominiously. Dr. Kenealy lost first 
the respect of the Bench and the Bar, and then the 
capricious favor of the mob. Having lost both, he 
died.”’ The last sentence conveys the impression that 
he died of mortification, and so he did, but it was 
“‘mortification of the foot.” In this country it was 
generally felt, during the Tichborne trials, that he was 
overbearingly treated by the court. —— In a recent 
case, Jessel, M. R., has actually held that in a covenant 
not to suffer any “* public house, tavern, or beer shop” 
on granted premises, ‘‘ beer shop ’’ means fi place where 
beer is sold. 

The New Jersey Law Journal for May, in a notice of 
Mr. Peloubet’s Legal Maxims, says: ‘*‘ We must con- 
fess, however, that we are not connoisseurs in maxims, 
We have not that implicit confidence in them which 
should be felt by all right-minded and orthodox law- 
yers. Many of the sayings that are dignified by the 
name of maxims are nothing but the obiter dicta of 
ancient judges who were fond of sententious phrases 
and sometimes sacrificed accuracy of definition to 
terseness of expression; and some of the maxims 
oftenest quoted and regarded as the very props and 
foundations of the law, like sic utere two, for instance, 
have in reality no definite meaning at all. Others, on 
the contrary, are very valuable as expressing the prin- 
ciples and tendencies of the early common law, and 
no doubt most of them are to the law what proverbs 
are to morality, but it must be remembered that they 
are proverbs, and must be interpreted as pithy sayings 
and not as definitions.”” And in a notice of Sea-air 
and Sea-bathing, which we were wondering how any 
legal journal could manage to review, the same jour- 
nal says: ‘* This is the eleventh of the series of Amer- 
ican Health Primers and treats of a subject, which, 
although not strictly legal, is of great interest to all 
well-regulated lawyers, and in the month of July it is 
thought of even more than the Court of Errors itself.” 
The reviewer ought here to have told the story of Ers- 
kine’s puns at Mr. Maylum’s expense. That gentleman 
remarked to Erskine that his physician had forbidden 
his bathing at Brighton. ‘You are malum prohib- 
itum,”’ said Erskine. ‘ But,’’ continued Mr. Maylum, 
‘“*he says my wife may bathe.” ‘Ah,’ replied Ers- 
kine, ‘* she is malum in se.” 


A correspondent asks us why in a certain volume of 
Hun’s Reports, “‘ greenback candidates’ is printed 
with a small g three times on the same page, while 
‘‘Democratic candidates ’’ is uniformly printed in the 
same case with a capital D. We cannot tell, unless it 
is because Mr. Hun has been listening to ‘‘ Pinafore,” 
and has unconsciously put into type a reminiscence of 
“a big, big D.” Far be it from us to intimate that it 
is for the same reason that Mr. John Morley writes 
God with a small g, and Jupiter with a capital J,—a 
concession to Paganism. 
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CURRENT TOPICS. 





HE sudden and unexpected death of Chief 
Judge Church, at the age of 65, and at the height 

of his mental powers, comes with a painful shock to 
our profession and to our State. The death of any 
man, occupying for ten years the highest judicial 
position but one in this country, would be a strik- 
ing event; but in this instance we are deprived of 
one who had for many years been a conspicuous 
figure in our State and nation, and in his judicial 
post had commanded the respect of the community 
against the prepossessions and prejudices of many. 
When Mr. Church was taken from political life and 
put upon the bench without previous judicial expe- 
rience and without even the reputation of a learned 
lawer, the feeling at least among those of the oppo- 
site political party was that he was put there from 
partisan motives and would be controlled by party 
favoritism. It is but simple justice to say that in 
his case, as in the similar case of the late Judge 
Allen, this expectation was disappointed. Except 
in the Tweed case, we have never heard a scrious 
accusation against either of these two eminent and 
lamented men, and they both died high in the esteem 
and confidence of the entire community. Judge 
Church suffered from the worst infliction to which a 
judge can ever be subjected, namely, the constant 
use of his name as a contingent candidate for the 
presidency. Doubtless this was a thing that he him- 
self laughed at, but could not publicly prohibit. 
At all events, in spite of this, it is due his memory to 
declare that he has gone to his grave with the repu- 
tation of an honest and unprejudiced magistrate. 
We assent to the following estimate from the Troy 
Times, 2 newspaper of political opinions opposed to 
those of the late judge: ‘‘It must be said of the 
dead judge that he was more of a politician than a 
lawyer — more of a statesman than a jurist. He 
felt the restraints of his judicial position, while 
he liked the freedom and excitements of political 
life.” ‘*But it will be well for New York if the 
men who are to succeed Chief Judge Church in his 
exalted position shall keep its ermine as pure and its 
dignities and honors as untarnished as has the man 
over whose sudden death the State to-day is called 
tomourn.” As we have said, he never was a learned 
lawyer. Herein he differed from Judge Allen. But 
he was by nature a chief among men in his profes- 
sion. He had a splendid endowment of common 
sense and sagacity, which combined with his legal 
training, and his great knowledge of men and af- 
fairs, made him a useful judge. He was as little 
apt to go astray as any magistrate who ever sat on 
abench. His opinions are models of conciseness 
and weighty wisdom. He was not a man of enthu- 
siasm or apparent warmth, but he was a genial and 
companionable gentleman, and had all the dignity, 
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patience, and courtesy essential to his position. 
That one with so little personal magnetism and so 
much dignity and apparent reserve should so strongly 
have attached men to himself, is a proof of his moral 
excellence which will outweigh all the clamor of 
partisans. No one who has ever argued a case ix 
that court, especially no young man, can ever forget 
the attentive consideration and patient and courte- 
ous bearing which he gave to every word that was 
there uttered. His kind eyes were always fixed on 
the speaker, and his manner encouraged the timid 
and inspired confidence and respect. He was a man 
of commanding stature and noticeable presence. 
His head was massive, and his countenance strong 
and sagacious. The portrait in the court-room does 
no justice to his personal appearance. The value of 
his services to the State in the last ten years cannot 
be over-estimated. He has died in harness,* and 
worn out with the battle. His Herculean frame 
and energies have yielded to overwork. In our last 
interview with him, several months ago, we ex- 
pressed a hope that he would not kill himself in the 
hopeless task of keeping up with the business in 
his court. The gravity of his manner and his reply 
saddened us, and we have often thought of it since; 
—he said: ‘‘I hope not, too; but we have a hard 
task.” So they pass away—Peckham, Grover, 
Allen, Church —all prematurely dying from over- 
work — four of the ablest and most useful servants 
our State has ever had, Will the community by- 
and-by wake up to these facts, and give this court 
the relief that it needs ? 


The expert witnesses have been enjoying a very 
prominent airing in the Whittaker and Billings 
cases. There is no doubt that great advances have 
recently been made in the detection of forgeries by 
experts. It was about twenty-six years ago, in a case 
with which we were connected, that enlarged pho- 
tographic copies of disputed and genuine signatures 
in evidence were first offered in evidence in this 
State, as we understand, and were received with 
hesitation. Now they are used in every case, and 
enlargements of the signatures are thrown upon the 
wall of the court-room, by the use of the magic 
lantern, for the enlightenment and entertainment of 
the jury. Much too is made of the theory of * in- 
dividual tremor” in handwriting. In the Billings 
case a novel branch of expert evidence is opened {n 
regard to calibre of fire arms, weight, wastage, and 
velocity of projectiles, the effect of glass and bone 
upon passing bullets, and the nature of fractures in 
those substances. Within reasonable bounds these 
experiments and investigations are useful, but the 
constant tendency is to refine, theorize, and exag- 
gerate. At best, expert evidence is dangerous, and 
it is too frequently untrustworthy. The ‘‘ expert” 
is too apt also to assume the position and interest of 
counsel on the side of his employment. We like 
what Mr. Beach said of this in his summing-up of 
the Billings case: ‘*I honor science and its disciples, 
It has applied the mysteries of nature to use. It 
has given us the telegraph, steam power, the rail- 
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road and the telephone. All ingenious instruments 
that have contributed to the benefit and comfort of 
mankind are the results of scientific investigations. 
Yes, I honor science and revere its disciples. But 
the votaries of science should be elevated and dis- 
interested. I do not like to see them converting 
their skill and science as counsel to special counsel. 
I do not like to see them in a case like this suggest- 
ing questions to examining counsel, preparing ques- 
tions out of court. It indicates a degree of feeling 
and partisanship which detracts from their charac- 
ter as men of science.” After all, the good sense of 
jurors is an excellent counterpoise to all the vagaries 
of scientific men. Expert evidence has not pro- 
duced conviction in the Billings case, nor will it in 
the Whittaker case in any civil judicial tribunal. 


Some years ago we amused ourselves (if not our 
readers), in these columns, by some remarks upon 
**Dead-Letter Laws.” We have been reminded of 
that subject by the recent investigation in New York 
into the causes of the Madison park disaster, and 
the fiasco of the impending prize-fight. In the 
former matter it is conclusively shown that builders 
were guilty of gross carelessness and unskillfulness 
in the erection of the building in question, and that 
the department of inspection of buildings were 
guilty of criminal negligence in suffering the build- 
ing so to be erected, and that several human lives 
have been lost in consequence. This is nothing 
new. ‘Tenant-houses have frequently tumbled down 
in that city within a few years past, but nothing is 
done about it, and nothing will be done about the 
Madison park disaster. So in regard to the prize- 
fight; it was notorious for some weeks that the prin- 
cipals were in training, and they might have been 
arrested, or certainly they might have been arrested 
while on their way to Canada. But nothing of the 
sort was done, and the ruffians might have pounded 
themselves to their hearts’ content but for the vigi- 
lance of the Canadian authorities. It is even inti- 
mated that these authorities would not have inter- 
fered but for importunate intelligence conveyed by 
the backer of one of the principals who desired a 
‘*postponement.” Doubtless the fight will come off 
yet, and the reporters of the leading newspapers 
will be present, and the newspapers will report the 
proceedings in full, and nobody will be arrested. 
In Massachusetts a prize-fighter was once sent to 
prison, and a careless railway conductor was con- 
victed of. manslaughter, but Massachusetts was al- 
ways a fanatical community which believes in en- 
forcing its laws. The moral of our system is that 
‘“what is everybody’s business is nobody’s business.” 


A very honest correspondent in another column 
opposes the adoption of the Field Codes because he 
thinks they will simplify law and decrease litigation. 
This is the first time we have met this objection. 
The objection has frequently been raised that the 
adoption of the Codes will increase litigation and 
put the citizens of the State to great expense and 
the lawyers to great trouble to find out what they 





mean. We feel quite certain they will not dec 
litigation, nor do we believe they will oppressively 
increase it. But if our correspondent should be 
right, he presents the best reason in the world for 
the adoption of these Codes. A physician who 
should oppose a new remedy or school of medicine ° 
because it would enable his patients to save their 
own lives without his help, and thus ‘‘ hurt his busi- 
ness,” would generally be regarded as very inhuman, 
So a lawyer who opposes the simplification of law 
and legal remedies, solely because it will ‘ hurt his 
business,” must be regarded as very narrow and un- 
patriotic. There is no danger of making the laws 
so simple that lawyers can be dispensed with or have 
any less to do than now. Our correspondent con- 
firms our opinion that no sound reason can be ad- 
duced against codification as a principle, and we 
think if he could only persuade the Senate to his 
way of thinking they would pass the Codes in- 
stantly. 


In the Assembly an act is reported to establish a 
State court of claims and to define its powers and 
duties. The court is to consist of a chief judge 
and two associates, to be appointed by the governor 
and Senate, to hold office for six years, with salaries 
of $5,000 per year. The business of the court is to 
determine all private claims against the State. 
There is to be a State solicitor, appointed in the 
same way, with $4,000 salary, and a clerk, ap- 
pointed by the court, with $2,000 salary. The 
jurisdiction of the canal appraisers is to be vested 
in this court. Mr. Duell proposes a revision of 
the local and special laws affecting public interests 
in the city of New York, by a commission consist- 
ing of the corporation counsel and two of his ap- 
pointees, the latter to receive $5,000 each, and ex- 
penses. 


In the Coppers’ burial case the General Term of 
the First Department have reversed the judgment 
of Justice Westbrook awarding mandamus to com- 
pel the cemetery authorities to permit the interment 


of Coppers. Coppers purchased a lot in Calvary 
Cemetery, in 1873, paying $75 for it, and buried 
several of his family in it. The cemetery is owned 
and controlled by the trustees of St. Patrick’s 
Roman Catholic Cathedral, and one of the rules of 
the church and by-laws of the cemetery is that no 
protestant or free mason shall be buried in that con- 
secrated soil, but there was no such restriction in 
Coppers’ deed. Mr. Coppers himself died a mason 
and a protestant, and the trustees stopped the fune- 
ral procession at the gates, and refused to allow his 
remains to be intered there. The persons in charge 
of the grounds, however, had dug the grave and 
received $7 for it, and the authorities did not offer 
to return that money. The body was placed in the 
receiving vault, whence the trustees threatened to 
remove it. An injunction to prevent this was ob- 
tained, and a mandamus was applied for to compel 
the trustees to allow the burial. Justice Westbrook 
granted the writ. The only evidence of title held 
by Coppers, however, was a receipt signed by the 
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superintendent of the cemetery, unsealed, acknowl- 
edging payment of $75, ‘‘ being the amount of pur- 
chase money of a plot of ground, eight feet by eight 
feet, in Calvary Cemetery.” The court hold that the 
receipt did not convey a fee simple title, and that 
under the statute he acquired no estate or interest in 
the land; that the receipt did not amount to a con- 
tract; that the only right acquired was that of burial 
and use in conformity with the rules of the associa- 
tion; and that the regulation in question was not un- 
lawful. Judge Barrett, who delivers the prevailing 
opinion, also holds that the relators have no status, 
being neither legal representatives, next of kin, nor 
assigns, but were strangers to the alleged contract. 
Davis, P. J., remarks: ‘‘If I were called upon, in 
this case of Dennis Coppers, to criticise the good 
sense and reason of the rules, I should certainly 
differ from the appellants, for I can see no good 
reason why the fact, that Coppers was in his 
life a free mason, should prevent the burial of his 
body, after death had separated him from all such 
societies, by the side of his wife and children. It 
may have been a harsh and uncharitable thing to 
have done; but the law is not changed because the 
consequences of upholding it seem severe or cruel. 
The religious corporation owning the cemetery have 
seen fit to make the rule. The purchaser took his 
rights subject to it.” 
ye 
NOTES OF CASES. 

N Jlinds v. Overacker, 66 Ind. 547, it is held that 
| a servant is liable to a co-servant in damages for 
a physical injury resulting to the latter by means of 
the negligence of the former, in the performance of 
labor for a common master. This is founded on 
Hinds v. Harbon, 58 id. 121, where it is said: ‘*‘ We 
do not clearly perceive how it can well be that in 
the little community of employees of the same em- 
ployer, upon the same general undertaking, the 
common duties of man to man in society generally 
should céase to exist, and as a consequence, liability 
for breaches of them.” Albro v. Jaquith, 4 Gray, 
99, holds the contrary, the court saying: ‘‘ Many 
of the considerations of justice and policy, which 
led to the adoption of the general rule, now per- 
fectly well established, that a party who employs 
several persons in one common enterprise or under- 
taking is not responsible to any one of them for 
the injurious consequences of the mere negligence 
or carelessness of the others in the performance of 
their respective duties, have an equal significancy 
and force when applied to actions brought by one 
servant against another. In the latter as in the 
former case, they are presumed to understand and 
appreciate the ordinary msk and peril incident to 
the service in which they are to be employed, and 
to predicate the compensation they are to receive in 
some measure upon the extent of the hazard they 
assume.” There is a dictum to the same effect by 
Pollock, C. B., in Southcote v. Stanley, 1 H. & N. 
247. In speaking of Albro v. Jaquith it is said in 





Shearman & Redfield on Negligence, § 112: ‘‘ We 





are satisfied that the weight of reason and authority 
is in favor of holding a servant liable to his fellow- 
servants for injuries suffered by them through his 
personal negligence. Servants do not necessarily or 
commonly make any bargain with each other, ex- 
press or implied, for exemption from such liability ; 
and if it is true that they consider the risk in fixing 
their wages, the implied contract thus entered into 
is not made for the benefit of the other servants, nor 
have the latter any interest in it.” And in Whar- 
ton on Negligence, § 245, it is said of that case, 
‘‘unless the negligence be one of the risks which 
the injured servant assumed, this position cannot be 
sustained.” 


A ‘low bridge” case is found in Pittsburg & Con- 
nelisville R. R. Co. v. Sentmeyer, decided by the 
Pennsylvania Supreme Court, January 5, 1880, 37 
Leg. Int. 194, where it 1s held that a railway com- 
pany was not liable to its employee for an injury 
caused, while he was standing on the top of a car, 
by a low bridge with which he was familiar, and 
while he was not discharging any duty at the time. 
The court said: ‘‘But the court below held the 
company rigidly to what it regarded as its duty in 
regard to the bridge, without any reference to the 
duty resting upon the deceased to give heed to a 
known and obvious danger and prudently to care 
for himself. ‘If,’ reads the plaintiffs first point, 
‘the jury believe from the evidence that it was re-, 
quired of the employees of the company, of the 
same class as Sentmeyer, and was usual and cus- 
tomary for them to be on the top of freight and 
stock cars whilst in motion, and the defendant per- 
mitted a bridge to be erected and maintained over 
its track, of a height insufficient to allow the safe 
passage of persons while on the top of such cars, and 
Sentmeyer was knocked off and killed, while in the 
service of the company, they may find that the death 
of Sentmeyer was caused by such negligence of the 
company as would make it liable to the plaintiffs in 
damages therefor.’ This point was affirmed without 
qualification, and it amounts to an instruction that 
the defendant was bound to have all the bridges 
crossing its road of such a height that whether its 
employees were careful or negligent, no damage 
could result to them therefrom. But what is the 
logical result of a doctrine such as this? Is it not 
that the company must not only guard its servants 
from probable, but also from possible dangers, and 
that it must place no dependence on their care and 
skill, even in the matter of their own preservation 
and personal safety? That it must provide against 
their very negligence and become an insurer of their 
limbs and lives? We need not say this will not do; 
that neither natural nor artificial persons can bear a 
burden such as this; neither ought they so to do. 
When men are hired something must be predicated 
of their judgment and prudence, and hence, when 
the employer furnishes them with tools and appli- 
ances, which, though not the best possible, may, by 
ordinary care, be used without danger, he has dis- 
charged his duty, and is not responsible for acci- 
dents. But again, the defendant was liable for the 
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consequences of such dangers as it subjected the 


employee to, and not for those to which he sub- 
jected himself. He was the flagman of the preced- 
ing train, and his only duty on the train, from which 
he was killed, was to ride upon it until he overtook 
his own train. His duty was simply to take care of 
himself, and the whole duty of the company was 
discharged by affording him a safe place to ride. 
On that train there were two such places — the ca- 
boose and the locomotive; he might have taken 
either and been perfectly safe; he took neither, but 
chose the top of the cars, the place of all others, the 
most unsafe. No duty to the company called him 
to this position; he chose it of his own free will; he 
put himself in the place of danger, and the direct 
consequence of this, his own voluntary act, was the 
loss of his life. For this, surely the company was 
not liable, for it required of him no suchrisk. It 
furnished him with a safe conveyance — all it was 
at that time bound to do—and if he chose to turn 
that safe conveyance into one of danger, it was no 
fault of the company.” See, in this connection, 20 
Alb, L. J. 343. 


In Richmond & Danville Railroad Co., 31 Gratt. 
812, it is held that in an action of damages for neg- 
ligence, though the plaintiff may have been guilty 
of negligence, and although that negligence may, 
in fact, have contributed to the accident, yet if the 
defendant could in the result, by the exercise of or- 
dinary care and diligence, have avoided the mis- 
chief which happened, the plaintiff's negligence 
will not excuse him. This was laid down in Radley 
v. London & N. W. Ry. Co., L. R., 1 App. Cas. 754. 
To the same effect are Davies v. Mann, 10 M. & W. 
546; Tuff v. Warman, 5 C. B. (N. 8.) 573; Trow v. 
Vi. Cent. R. R. Co., 24 Vt. 487; Northern Central 
Railway Co. v. State, 17 Md. 8; Baltimore & Ohio R. 
R. Co. v. State, 33 id. 542; Brown v. Hannibal & St. 
Joseph R. R. Co., 50 Mo. 461; 8. C., 11 Am. Rep. 
420; Central R. R. & Banking Co. v. Davis, 19 Ga. 
437; Isbell v. New York & New Haven R. R. Co., 25 
Conn. 556; Macon & W. R. R. Co. v. Davis, adm’r, 
18 Ga. 679; Terring v. Wil. & Raleigh R. R. Co., 10 
Tred. L. 402; Penn. Co. v. Sinelair, 62 Ind. 301; §. 
C., 30 Am. Rep. 185. Ina note to the latter case, 
30 Am. Rep. 190, all the cases are arrayed and re- 
viewed. In the Jrow case the court said: ‘‘On the 
other hand, when the negligence of the defendant 
is proximate, and that of the plaintiff remote, the 
action can then well be sustained, although the 
plaintiff is not entirely without fault. This seems 
to be now settled in England and in this country. 
Therefore, if there be negligence on the part of the 
plaintiff, yet if at the time when the injury was 
committed it might have been avoided by the de- 
fendant in the exercise of reasonable care and pru- 
dence, an action will lie for the injury.” In Ker- 
whacker v. Cleveland, Columbus & Cincinnati R. R. 
Co., 3 Ohio St. 172, it is said, that the liability to 
make reparation for an injury by negligence is 
founded upon an original moral duty, enjoined upon 
every person, so to conduct himself or exercise his 
own rights as not to injure another; that the mere 





fact that one person is in the wrong does not neces- 
sarily discharge another from the due observance of 
proper care toward him, or the duty of so exercig. 
ing his own rights as not to do him an unnecessary 
injury; and that the doctrine, that in the case of an 
injury by negligence, where the parties are mutu- 
ally in fault, the injured party is not entitled to re- 
dress, is subject, as appears from a review of the 
decisions both in England and in this country, to 
material qualifications, among which are the follow- 
ing: First, the injured party, although in the fault 
to some extent’ at the time, may, notwithstanding 
this, be entitled to reparation in damages for an in- 
jury, which he has used ordinary care to avoid; 
second, when the negligence of the defendant in a 
suit upon such ground of action is the proximate 
cause of the injury, but that of the plaintiff only 
remote, consisting of some act or omission not oc- 
curring at the time of the injury, the action is main- 
tainable. 


The subject of larceny by the paramour of a wife 
from her husband was considered in Reg. v. Flat- 
man, 42 L. J. 159. As we learn from the Law Jour- 
nal the prisoner was convicted of stealing a quantity 
of furniture, the property of Henry Goucher. The 
prisoner was a soldier on special duty, living in pri- 
vate lodgings at Liverpool, and the prosecutor was 
a policeman living with his wife in the same street. 
The prisoner and the proscutor’s wife had been sey- 
eral times seen by the prosecutor talking together 
in the street, which led to a violent altercation, and 
on the day after the last occasion the prisoner hired 
acart, and directed the owner to send it to the 
house of the prosecutor, telling him that the cart 
was to convey some furniture for the woman whom 
he would find there to another house in another 
street, the address of which he gave. On the arri- 
val of the cart at the house of the prosecutor, the 
furniture was loaded upon it in the presence of the 
prosecutor’s wife, the prosecutor himself being ab- 
sent on duty. The furniture was removed to the 
house to which the prisoner had directed, and there 
placed in lodging rooms which the prosecutor’s wife 
had previously engaged without the knowledge of 
the prosecutor, she accompanying the cart. The 
prisoner was not present at the arrival of the furni- 
ture, nor did he appear at the lodgings that day, 
but he came there the next day and spent the night 
with the prosecutor’s wife, and lived with her in 
adultery in the lodgings furnished with the furni- 
ture in question for some days afterward. The case 
having gone to the jury, they found the prisoner 
guilty, whereupon the recorder stated a case for 
the opinion of the Court for Crown Cases Reserved. 
Upon the argument in the court above, the convic- 
tion was confirmed. The report of the case does 
not set out the language used by the learned judges 
in their judgments, and possibly they used none 
other than directing the conviction to be affirmed. 
Of this the Law Journal says: ‘‘Such was the de- 
cision of the court upon the facts stated, and we 
are certainly somewhat at a loss to see in what con- 
sisted the act of stealing. The sending of the cart 
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for the furniture was not such, since, when the 
furniture was taken from the prosecutor’s house, the 
prisoner was neither actually nor constructively 
present. Then did he steal the goods when on the 
day after they were removed he came to the house 
where he found them in the possession of the wife ? 
It certainly appears to us that to call this stealing is 
to lose sight of every well-known attribute of the 
crime of larceny. That the man richly deserved 
some punishment we readily admit, but we cannot 
see that his case was one at all provided for by our 
criminal law.” 
iictihippaninis 
DIFFERENCE BETWEEN “LABOR” AND 
“TABORER” UNDER THE MECHAN- 
ICS’ LIEN LAW. 





HERE has been considerable discussion as to who 

is a ‘‘laborer,” ‘‘ workman,” or ‘‘ servant,” 
within the meaning of various statutes. In Stryker 
v. Cassidy, 76 N. Y. 50, it is held that a supervis- 
ing architect may maintain a mechanics’ lien for his 
services. The court said: ‘‘ This language ’’— (“ per- 
form any labor”) -— ‘‘ is general and comprehensive, 
and its natural and plain import includes all persons 
who perform labor in the construction or reparation 
of a building, irrespective of the grade of their em- 
ployment, or the particular kind of service. The 


architect who superintends the construction of a° 


building performs labor as truly as the carpenter 
who frames it, or the mason who lays the walls, and 
labor of a most important character. It is not any 
the less labor within the general meaning of the 
word that it is done by a person who is fitted by 
special training and skill for its performance, The 
language quoted makes no distinction between 
skilled and unskilled labor, or between mere man- 
ual labor and the labor of one who supervises, di- 
rects, and applies the labor of others.” ‘The 
dealer who furnishes the paints and eils, the drdi- 
nary workman who applies them, or the artist who 
uses his skill and taste in executing a mural paint- 
ing, are alike protected by the act. And an archi- 
tect who makes the plans and supervises the erec- 
tion of a building is within the words and reason 
of the law.” 

The court distinguished Aitkin v. Wasson, 24 N. 
Y. 482, and Coffin v. Reynolds, 87 id. 640, which 
held, the former that a contractor for building a 
railway, and the latter that a secretary of a corpora- 
tion was not a ‘laborer or servant,” for a debt 
owing to whom by the corporation a stockholder 
could be individually held liable under the statute. 
In these cases the liability is for particular classes 
of individuals; in the principal case it is for “labor ” 
in general, 

Under the New Jersey statute, the language of 
which is like the New York, it was held, without 
discussion, in Mutual Benefit Life Ins. Co. v. Row- 
and, 26 N. J. Eq. 389, that ‘*the man who draws the 
plans and superintends and directs the construction, 
is clearly within the provisions.” 

Under the Pennsylvania statute, which is like the 





New York statute, except in the use of ‘* work” 
instead of ‘‘labor,” the like decision was made in 
Bank of Pennsylvania v. Gries, 85 Penn. St. 428. 
The court said: ‘*The contract in this case denomi- 
nates the plaintiff and architect. That he was at 
the same time a mechanic is evident from the re- 
quirement not only to draw the plans of the work 
to be done, but the duty of explaining and direct- 
ing its proper execution. This is work often done 
by the master-mechanic, and is as essential to the 
due construction of a building as is the purely me- 
chanical part; for without it, shape, symmetry, and 
proportion would be wanting; elements, not of 
beauty alone, but of strength and convenience, in 
every superstructure. To preserve these elements 
some architectural skill is required, but is generally 
exercised, in ordinary buildings, by a mere mechanic 
by occupation. This would certainly not impair his 
right to alien as such mechanic. A mere naked 
architect, who may be such without being an opera- 
tive mechanic, who draws plans in anticipation of 
buildings usually, to enable the builder to deter- 
mine what kind he will erect, could hardly be sup- 
posed to be within the act which provides a lien for 
work ‘ done for or about the erection or construction 
of the building.’ But very distinguishable from 
this is the case of a party employed to devote his 
entire time to a building, and who draws the plans 
for every part of the work, and directs its execution 
according to such plans and specifications. This is 
labor — mechanical labor of a high order — contrib- 
uting its proportionate value to the beauty, strength, 
and convenience of the edifice. Why is not this to 
be considered as meritorious as mere manual labor 
with the tools of a trade? Both are necessary to 
the accomplishment of the end and view, and both 
were necessary, or were deemed so to be in this case, 
to the progress of the building, and in and about 
its construction.” 

The Canadian case of Arnoldi v. Gouin, 22 Grant’s 
Ch. 314, was one of a designing and supervising 
architect. The statute enacts that every mechanic, 
machinist, builder, miner, laborer, or other person 
doing work upon or furnishing materials to be used 
in the construetion of any building, shall have a 
lien or charge for the price of the work. The 
court, by Proudfit, V. C., remarked: ‘‘It was con- 
tended that the act only contemplated persons who 
applied manual laber on, or furnished materials to 
be used in, a building in ceurse of construction, 
that an architect did neither, and that the phrase 
other person must be construed, person of the same 
character as those mentioned specifically in the sec- 
tion, The duties of an architect in preparing eleva- 
tions, working plans, specifications, superintending 
the construction of the building according to the 
plans, and seeing that proper material is used, etc., 
are essential things to be done in the construction 
of the work; and the architect seems to me if not 
comprehended under the designation of ‘ builder,’ 
to come under that of other person. There is noth- 
ing to show that the person to be protected must 
have actually carried the stone or brick, or hewn the 
wood used in the building. The man who designs 
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the building and superintends its erection as actu- 
ally does work upon it as if he had carried a hod. 

‘* Webster (Dict.) defines a bwilder as ‘one who 
builds; one whose occupation is to build; an archi- 
tect, a shipwright, a mason,’ etc. In common use 
the signification is, I think, somewhat more re- 
stricted, and perhaps would not embrace the duties 
of an architect in designing the building. But he 
certainly is a person performing work upon the 
building.” 

To the same effect on the foregoing cases is Mulli- 
gan v. Mulligan, 18 La. Ann. 20, and Knight v. Nor- 
vis, 18 Minn. 475. 

In Raeder v. Bensberg, 6 Mo. App. 445, it is ‘‘ held 
that an architect has no lien for his services in draw- 
ing plans and specifications, and giving directions 
to the builder, under whose special superintendence 
the building was erected. The language of the 
statute is, ‘‘every mechanic or other person who 
shall do or perform any work or labor,” etc. The 
court say: ‘‘ It seems clear enough that an architect 
is not a mechanic, and that he cannot be said to ‘do 
or perform any work or labor upon a building,’ when 
he draws and designs the plans upon which it is con- 
structed. The statute, while it speaks of mechan- 
ics and other persons who perform work or labor 
upon a building, plainly does not include men of 
the learned professions who contribute by work not 
at all mechanical toward its erection.” ‘*The words 
‘mechanics or other persons’ * * * mean 
other persons ejusdem generis.” ‘‘The plaintiff in 


the present case drew the plans, but it does not ap- 
pear that he exercised any constant supervision over 


the workmen, or gave any minute directions. On 
the contrary it appears that the house was erected 
by a builder who followed plaintiff's plans.” This 
case is therefore distinguishable from the principal 
case and those cited above; but the court criticise 
Bank v. Gries, Mutual Benefit Co. v. Rowand, and 
Knight v. Morris, very unnecessarily, and in saying 
that Bank vy. Gries is shaken by Railroad Co. v. 
Leuffer, are quite mistaken. They cite a recent 
Pennsylvania case, Price v. Kirk, Leg. Int., 1878, p. 
325, as holding the reverse of Bank v. Gries. They 
also cite Ames v. Dyer, 41 Me. 397, as holding that 
one who draws plans for the construction of a ship 
gets no lien under a statute giving a lien to ‘“‘any 
ship-carpenter, caulker, blacksmith, joiner or other 
person who shall perform labor or furnish materials 
for or on account of any ship.” 

In Foushee v. Grigsby, 12 Bush, 75, it was held 
that an architect or superintendent of a building is 
not embraced by the provisions of the statutes giv- 
ing liens to mechanics, laborers, and material men, 
and has no lien for his services. This is so held 
without discussion, and probably is based on the 
idea that the architect is not within the defined 
classes of persons. 

In Smalihouse v. Kentucky, etc., Co., 2 Mont. 448, 
an agent of a corporation, employed at a monthly 
salary, to superintend the erection of buildings and 
working of mines, is held not a ‘‘ mechanic, lum- 
berman, artisan, workman, laborer, or other person,” 





within the meaning of the mechanics’ lien law. The 
court said: ‘‘ From the nature of the plaintiff's em- 
ployment, as averred by himself, it does not appear 
that he was an architect or laborer, or that he labored 
directly in the construction of the buildings, ete., 
but rather that he was employed by the corporation 
at a fixed salary to manage and superintend its 
affairs at the place named. Undoubtedly he had 
the general oversight of the business of the com- 
pany, of the workmen employed to labor upon the 
buildings, etc., and probably kept an account of 
their time, saw that they performed good service 
and earned their wages, and at stated times paid 
them their money, for all of which he rendered an 
account to the company. His services were useful 
and necessary, but they contributed only in an indi- 
rect manner to the construction and erection of the 
buildings. He stood very much in the situation of 
an owner directing and managing works of his own, 
He was the representative of the corporation, and 
to the laborers under him he was the corporation at 
the place where the labor was performed. This 
was not the kind of service that entitles one toa 
mechanics’ lien. This view of the case is in har- 
mony with the decisions of the Supreme Court of 
the State of Missouri, from whence we obtained 
our mechanics’ lien law. In the case of Blakely v. 
Blakely, 27 Mo. 39, the plaintiff brought an action 
to enforce a mechanics’ lien for work and labor done 
and materials furnished in building a house for de- 
fendant. His account was as follows: ‘To 114 
days’ services of self in working and superintending 
building from May 1 up to December 23, 1856, at 
$3 per day, $342.’ In deciding this case the court 
says: ‘The law gives the mechanic, builder, artisan, 
workman, laborer, or other person who may do or 
perform any work upon, or furnish materials for any 
building, a lien on the same to secure the payment 
of the work done or materials furnished, but it has 
no such elastic power as is claimed for it in this 
case,"and it cannot be stretched to cover, besides 
the value of the work done and materials furnished, 
aclaim for services performed by the builder for 
himself in superintending his own workmen.’” 

In Capron v. Stout, 11 Nev. 304, a foreman or 
‘*boss” of mining hands was held a ‘‘laborer or 
person performing labor,” within the mechanics’ 
lien law. 

In Balch v. N. Y. & Oswego Midland R. Co., 46 
N. Y. 521, the doctrine of Aitkin v. Wasson was 
adopted in the case of one who contracted for labor 
by his team of horses. The court said the statute 
contemplated personal service only. Two judges 
dissented. Precisely the contrary was held by the 
Wisconsin Supreme Court, April 20, 1880, in Hogan 
v. O'Neill, in respect to a statute giving a lien for 
‘*labor and services” upon logs. 

In Erricson v. Brown, 38 Barb. 340, a consulting 
engineer was held not to be a ‘‘ laborer or opera- 
tive,” within an individual liability statute. The 
court said: ‘‘Such words we should ordinarily ap- 
ply to an entirely different class of men, to a class 
who obtain their living by coarse, manual labor, a8 
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distinguished from professional men; men who work 
with their hands rather than their heads.” ‘He 
would no more be included than a lawyer who ren- 
dered professional services.” 

In Hovey v. Ten Broeck, 3 Robt. 316, an overseer 
and book-keeper was held a ‘‘ servant,” within the 
manufacturing corporation act making stockholders 
individually liable for wages of ‘‘ laborérs, servants, 
and apprentices.” The court said: ‘*The word 
‘Jaborer’ in the statue must probably be restricted 
to mean manual work, but ‘ servant’ cannot be con- 
fined to mere menial service.” This was followed 
in Vincent v. Bamford, 12 Abb. Pr. (N. 8.) 252, as 
to an engineer and foreman, sometimes acting as 
superintendent. So in Richardson v. Abendroth, 43 
Barb. 162, the same was held of a secretary. But 
this case is disapproved in Coffin v. Reynolds. 
Founded on Richardson vy. Abendroth is Williamson 
v. Wadsworth, 49 Barb. 294, bolding (and properly, 
it would seem), that a civil engineer and travelling 
agent is a ‘‘servant” within the manufacturing cor- 
poration act. In Conant v. Van Schaick, 24 Barb. 
87, 99, it was held that “all persons employed in the 
service of a railroad company, who have not a dif- 
ferent, proper and distinctive appellation, such as 
officers and agents of the company,” are ‘‘ laborers 
and servant,” as engineers, master mechanics, and 
conductors. This case, and Zrricson v. Brown were 
approved in Cofin v. Reynolds. In Herris v. Norval, 
14 Alb. L. J. 482, it was held that an assistant city 
editor and reporter was a ‘‘ laborer” within the cor- 
poration act of 1848. 

In Pennsylvania & Delaware R. Co. v. Leuffer, 84 
Penn. St. 168; S. C., 24 Am. Rep. 189, it was held 
that a civil engineer was not a ‘‘laborer or work- 
man,” within a mechanics’ lien law. The court 
said: ‘* Ordinarily these words cannot be under- 
stood as embracing the learned professions, but 
rather such as gain their livelihood by manual toil. 
When we speak of the laboring or working classes, 
we certainly do not intend to include therein per- 
sons like civil engineers, the value of whose services 
rests rather in their scientific than in their physical 
ability. We thereby intend those who are engaged, 
not in head, but in hand work, and who depend 
upon such hand work for their living. Worcester 
defines a laborer to be ‘one who labors; one regu- 
larly employed at some hard work; a workman; an 
operative; often used of one who gets a livelihood 
at some coarse, manual labor, as distinguished from 
an artisan or professional man.’ In like manner a 
workman is defined as ‘une who works;’ one em- 
ployed in any labor, especially ‘manual labor.’” 
‘It is true, in one sense, the engineer is a laborer; 
but so is the lawyer and doctor, the banker and cor- 
poration officer, yet no statistician has ever been 
known to include these among the laboring classes.” 

Webster defines ‘‘labor,” ‘‘one who labors in a 
toilsome occupation ; a man who does work that re- 
quires little skill, as distinguished from an artisan ;” 
but in ‘‘labor” he includes, secondarily, ‘‘intel- 
lectual exertion, mental effort.” Thus it seems that 
one may perform ‘‘labor” without being a ‘‘la- 
borer.” 








THE EFFECT OF DOMICILE UPON CAPACITY. 
F all the hotly contested questions in that branch 
of jurisprudence known as Private International 
Law, there is none upon which the conflict of opinion 
is greater than that which asks what is the effect of 
domicile upon status, or have laws regulating capacity 
any extra-territorial force. The jurists of the conti- 
nent of Europe take one view of this question, the 
English courts take another, and those of the United 
States still another. 

By the term “‘status’’ is meant ‘the sum of an in- 
dividua)’s rights, duties, capacities and incapacities.” 
Laws which fix the age of majority at 21, or which 
render a married woman incapable of contracting ex- 
cept iu specified cases, or which forbid a person divorced 
to marry again, are laws affecting status. Do such 
laws follow the citizen into foreign jurisdictions, and 
shall his capacity to act and contract there be deter- 
mined by the law of his domicile, or by the law of the 
place? ; 

Almost all foreign jurists assert that capacity to con- 
tract, as well as status generally, depends upon the law 
of the domicile. Laws determining status are ener- 
getically compared by them to the marrow of our 
bones. Such laws, they assert, give to the person a 
quality which is inherent, and make his person the 
same everywhere. The Code Napoleon declares, in its 
arrogant, imperial manner, that the laws regulating 
the capacity of the French, govern them, even when 
residing in foreign countries. This is the extreme 
Continental view. Between that and the American 
doctrine, as presently to be explained, there are many 
intermediate theories. But these are, for the most 
part, so vague and unfixed that they cannot be accu- 
rately formulated. Even among those who accept the 
maxim that domicile regulates capacity, there is the 
utmost diversity of opinion as to its application. Of 
recent writers, one may say, Tot homines, quot senten- 
tie. The principles of the English courts upon this 
subject are, as will be shown, in astate of transition. 

Dr. Wharton, in his work on the Conflict of Laws, 
section 101, proposes a solution of his own, based on 
the position that statutes which destroy capacity are 
disfavored internationally, while those which protect 
capacity are favored. Thus, laws which render mar- 
ried women and infants incapable of contracting are, 
according to his view, laws designed to protect capac- 
ity, and a married woman incapable of contracting, 
according to the law of her domicile, should be held 
to be incapable everywhere else. 

A writer in the London Law Magazine for August, 
1879, justly objects that Dr. Wharton’s theory is un- 
philosophical, since statutes in restraint of minors and 
married women destroy capacity just as much as any 
other statutes which impose disability. It may safely 
be asserted that no such distinction as that set up by 
Dr. Wharton is known to American jurisprudence. 

The great body of American authorities holds that 
capacity to contract depends upon the lex loci con- 
tractus, and that laws determining status have no 
extra-territorial effect. Story and other writers also 
laid this rule down as the lawof England. There was, 
however, an express decision upon the point, and the 
assertions of these writers were based upon the dicta 
of Lord Eldon, in the Nisi Prius case of Male v. Rob- 
erts, 3 Esp. 163. 

The question has recently excited much interest in 
England in consequence of a series of decisions in the 
well-known case of Sottomayor v. de Barros. Lord 
Justice Cotton, in delivering the opinion of the Court 
of Appeal in that case, reversing the court of probate, 
said: ‘‘As in other contracts, so in that of marriage, 
personal capacity must depend on tho law of the domi- 
cile.” L. R., 3 P. D1 
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This dictum startled the profession in England and 
has occasioned no little discussion. The writer in the 
Law Magazine, to whom I have referred, is an earnest 
advocate of the Continental view. He says that “if 
the words of Lord Justice Cotton should lead to a re- 
cognition that our law is not at variance with that of 
nearly the whole of Europe on this not unimportant 
point of international law, they are worthy of being 
printed in characters of gold.” ‘Upon the solitary 
case of Male v. Roberts,” he continues, but hardly 
with reason, ‘‘ American writers have been kind enough 
to build up for us a theory which English writers, 
though not without some murmuring, have been weak 
enough to accept as a true enunciation of English 
law.”’ 

But the subject is by no means at rest in England. 
When the Court of Appeal reversed the decision of Sir 
Robert Phillimore, in Sottomayor v. de Barros,,the case 
was remitted to the court below. There Sir James 
Hannen delivered, last August, an opinion in which he 
takes occasion to protest against the doctrine of the 
Court of Appeal. He denies that the principle that 
capacity to contract depends on the law of domicile 
has hitherto been well recognized. ‘‘On the contrary,” 
he says, “it appears to me to be a novel principle, of 
which, up to the present time, there has been no Eng- 
lish authority. What authority there is seems to be 
distinctly the other way.”’ 20 Alb. L. J. 450. 

Mr. Dicey, however, in his recent very able Treatise 
on the Law of Domicile, observes that of late years 
the English courts have shown a marked inclination to 
adopt the principle that a person’s civil status is gov- 
erned universally by one single principle, namely, that 
of domicile. Dicey on Dom. 164. 

The law of America, therefore, as to the effect of 
domicile upon capacity, is more or less opposed to that 
of all Europe. The much-cited decision of the Su- 
preme Court of Louisiana, in Suul v. His Credifors, 17 
Martin, 569, settled the trend of our law. The recent 
case of Milliken v. Pratt, 125 Mass. 374, is quite in 
point. There a married woman, domiciled in Massa- 
chusetts, made a contract of guaranty in Maine. 
Under the law of Maine she was capable of making 
such a contract, but under the law of Massachusetts 
she was incapable. Upon an action brought against 
her in Massachusetts to enforce the contract, it was 
held that she was liable, the court saying that the dic- 
tum in Sottomayor v. de Barros was eutitled to little 
weight here, and that the current of American author- 
ities was in favor of holding that a contract, which, by 
the law of the place, is recognized as lawfully made 
by a capable person, is valid everywhere else, although 
the person would not, undér the law of his domicile, 
be deemed capable of making it. 

Mr. Dicey cites the case of the Bank of Louisiana v. 
Williams, 46 Miss. 618, as being opposed to this view. 
Dicey on Dom. 194. But upon examination it will 
be found that this case turned upon the construction 
of the charter of the Bank of Louisiana, and that the 
court took care to deny that laws regulating status 
have any extra-territorial force. 

As regards the effect of domicile upon capacity to 
marty, the American decisions are not harmonious. 
The validity of marriages contracted in other States 
between persons forbidden to intermarry by the law 
of their domicile has frequently been upheld by the 
courts of the domicile upon the ground that the law 
of the place should determine the question of capac- 
ity. Story’s Confl. of Laws, § 89; 2 Kent, 458. 

But there are opposing decisions of perhaps equal 
weight. The recent case of Kinney v. Commonwealth, 
decided by the Court of Appeals of Virginia, 18 Alb. 
L. J. 331, followed the authority of Brook v. Brook, 
9H. L. C. 193. The law of Virginia prohibits and de- 
clares void a marriage between a white person and a 
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negro, and imposes a penalty for its violation. In the 
District of Columbia such marriages are lawful. A 
negro man and a white woman domiciled in Virginia 
went to Washington for the purpose of evading this 
law and were thero married. After the marriage they 
returned to Virginia and cohabited as man and wife 
The negro was indicted for lewdly associating with the 
woman, and being found guilty, a fine of $500 was im- 
posed. Upon writ of error to the Court of Appeals, it 
was held that this case was an exception to the rule 
that a marriage valid where contracted is valid every- 
where, because this marriage was “contrary to the 
declared public law founded upon motives of public 
policy.” ‘‘ No State,” said the court, “ will permit 
its citizens to violate its laws by such evasion.” 

The case of Medway v. Needham, 16 Mass. 157, the 
facts of which wero precisely the same as in Kinney’s 
case, was decided in a manner directly opposed. Kin- 
ney’s case is supported by decisions in North Carolina, 
Tennessee, and Louisiana, referred to in the opinion 
of the court. In Commonwealth v. Lane, 113 Mass. 458, 
it is said that such marriages will not be recognized if 
the Legislature has clearly enacted that they shall 
have no validity at the place of domicile. To the same 
effect is Marshall v. Marshall, 4. N. Y. 8. C. 449. 

Although the conflict of authority upon this point, 
which often results in making a child legitimate in ono 
State and a bastard in another, is much to be de- 
plored, it will yet have served a good purpose if it 
should lead to the adoption of an amendment to the 
Constitution of the United States authorizing Con- 
gress to make uniform laws of marriage and divorce 
fur the whole country. There is already a demand in 
some quarters for such an amendment, and it seems to 
me that the influence of the profession should be 
thrown on the side of this beneficial reform. 

When European jurists talk of statutes which are a 
part of our being, of our blood, which cannot be de- 
tached from our personality, they speak in a tongue 
unknown to American lawyers. Oue is sometimes 
tempted to ask whether, in thus going contrary to the 
law of all the rest of the civilized world, we have 
acted wisely. In the Revue de Droit International et 
de Législation comparée, Tome 1, p. 263, there is an 
elaborate article on the Personality aud Reality of 
Statutes by the eminent Belgian jurist, Laurent, which 
may be regarded as presenting the latest and most 
approved continental view of the subject. He argues 
that a legislator has no interest in imposing his regu- 
lations upon a foreigner, and that therefore he has no 
right to do so. The personal law of the foreigner 
should be applied. Laws are made for men, not men 
for laws. By what right therefore does the legislator 
subject foreigners to laws of which they are ignorant, 
to laws which were not made by them nor for them, to 
laws which may be opposed to their feelings and 
ideas? Our principles of liberty aro opposed to such 
an exercise of the sovereign power. Sovereignty should 
not intervene except where there is some social inter- 
est to be preserved. That the individual should yield 
because it is only on this condition that society exists, 
and without society the individual could not develop 
himself or even exist. Laurent concludes that al- 
though there are real statutes, yet reality is the excep- 
tion and personality the rule, for the rule is that every 
thing should most respect the individual and his per- 
fecting. 

The argument is subtle, but it is unequal to the task 
of convincing us that justice and the interests of so- 
ciety aro not best subserved by the American principle. 
The citizens of a State should not be required to in- 
form themselves, when dealing with foreigners, 
whether they are sui juris by the law of their domi- 
cile. W. T. BRANTLY. 

BALTIMORE, 
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CONTRACTS ULTRA VIRES BY RAILWAY 


CORPORATIONS. 


SUPREME COURT OF THE UNITEDSTATES, OCTOBER 
TERM, 1879. 


THOMAS ET AL., Plaintiffs in Error, vy. West JERSEY 
RAILROAD Co. 


1. The powers of corporations organized under legislative 
’ charters are only such as the statutes confer. Conced- 
,' ing that what is fairly implied is as much granted as 
' what is expressed, it remains that the charter of a cor- 
poration is the measure of its powers, and that the 
enumeration of these powers implies the exclusion of 

all others. 

2. A lease by a railroad company of all its road, rolling- 
stock, and franchises for which there is no authority 
given in its charter is wtra vires and void. 

3. The ordinary clause in the charter authorizing such cor- 
porations to contract with other transportation com- 
panies for the mutual transfer of goods and passengers 
over each other’s roads is no authority to lease its road 
and franchises. 

4. The franchises and powers granted to such corporations 
are in a large measure designed to be exercised for the 
public good, and this exercise of them is the considera- 
tion of the public grant. Any contract by which the 
corporation disables itself to perform those duties to 
the public, or attempts to absolve it from their obliga- 
tion without the consent of the State, is a violation of 
its contract with the State and is forbidden by public 
policy, and is, therefore, void. 

5. The fact that the Legislature, after such a lease is made, 
passes a statute forbidding the directors of the com- 
pany, its lessees or agents, from collecting more than a 
fixed amount of compensation for carrying passengers 
and freight, is not a ratification of such lease or an ac~ 
knowledgment of jts validity. 

6. Where, in a lease of this kind, for twenty years, the 
lessors have resumed possession at the end of five years, 
and the accounts for that period have been adjusted 
and paid, a condition in the lease to pay the value of the 
unexpired term is void, and the vase does not come 
within the principle that executed contracts which were 
originally ultra vires shall stand good for the protection 
of rights acquired under a completed transaction. 


|* error to the Circuit Court of the United States for 
the Eastern District of Pennsylvania. The opin- 
ion states the facts. 


Mitter, J. The plaintiffs in error entered into a 
contract on the 8th day of October, 1863, with the Mil- 
ville and Glassboro Railroad Company of New Jersey, 
which, in the resolution of the board of directors by 
whom it was initiated, is called a lease of the road. 
This agreement was confirmed by a vote of the stock- 
holders, and was to continuc for a period of twenty 
years from the first day of April, 1863. 

It, however, contained a provision that the railroad 
company could at any time put an end toit upon three 
months’ notice to the other party; but in that event 
arbitrators were to be chosen who should decide upon 
the value of the contract and the amount of damages 
incurred by and equitably and justly due to the other 
party by reason of such action. Under this provision 
the railroad company ended the contract and resuined 
possession of the road April 1, 1868. 

About this time, by acts of the New Jersey Legisla- 
ture, the Milville and Glassboro Railroad Company 
was cousolidated with the West Jersey Railroad Com- 
pany, which succeeded to all the rights and obligations 
of the former company, and the road was delivered by 
plaintiffs, on the first of April, 1868, to the latter. 

Efforts at arbitration, which it is unnecessary to re- 
cite here, having proved abortive, the plaintiffs in 
error brought the present action in the Circuit Court 
for the Eastern District of Pennsylvania to recover 
the value of the contract and the damages sustained 
by them by its termination under the clause of the 
agreement already mentioned. 





The court held the contract void, and instructed the 
jury to find a verdict for defendants. This writ of 
error brings up the judgment entered on that verdict 
for review. 

The ground on which the court so held, and on which 
the ruling is supported in argument here, is, that the 
contract amounted to a lease, by which the railroad, 
rolling-stock and franchises of the corporation were 
transferred to plaintiffs, and that such a contract 
was ultra vires of the company. 

It is denied by appellants that the contract can be 
fairly called a lease. 

But we know of no element of a lease which is want- 
ing in this instrument. ‘ A lease for years is a con- 
tract between lessor and lessee, for possession of lands, 
etc., on the one side, and a recompense by rent or 
other consideration on the other.’’ 4 Bacon’s Abridg- 
ment, 632. 

‘* Any thing corporeal or incorporeal lying in livery 
or in grant may be the subject-matter of a lease, and, 
therefore, not only lands and houses, but commons, 
ways, fisheries, franchises, estovers, annuities, rent 
charges, and all other incorporeal hereditaments aro 
included in the common-law rule.’”? Bouvier’s Law 
Dictionary, ‘‘Lease;’? 1 Washburn’s Real Property, 
310, old paging. 

The railroad and all its appurtenances and franchises, 
including the right to do the business of a railroad and 
collect the proper tolls, are leased to the plaintiffs for 
a period of twenty years by the corporation. In re- 
turn, it receives from plaintiffs one-half of all tho 
gross earnings of the road as rent. The usual right of 
re-entry for failure to perform covenants in addition 
to the special right to terminate the lease on notice, is 
found in the instrument, and the usual covenant for 
repairs and proper running of the road, equivalent to 
good husbandry on a farm, is also there. 

The provision for complete possession, control, and 
use of the property of the company and its franchises 
by the lessees is perfect. Nothing is left in the lessor 
but the right to receive rent. No power of control in 
the management of the road and the exercise of tho 
franchises of the company. A solitary exception to 
this statement, of no value in the actual control of its 
affairs, is found in the sixth clause of the lease, which 
is a covenant that the lessees will discharge any one in 
their service on the request of the corporation, evi- 
denced by a resolution of the board of directors. 

But while we are satisfied that the contract is both 
technically :nd in its essential character a lease, we do 
not see that the decision of that point either way 
affects the question on which we are to pass. That 
question is whether the railroad company exceeded its 
powers in making the contract, by whatever name it 
may be called, so that it is void. 

It is, perhaps, as well to consider this question in the 
order of its presentation by the learned counsel for 
plaintiffs, upon whom the burden of showing the error 
of the Circuit Court, devolved the duty of proving one 
of the following propositions: 

1. The contract was within the powers granted to tho 
railroad company by the act of the New Jersey Legis- 
lature under which it was organized. 

2. That if this be not established, the lease was after- 
ward ratified and approved by another act of that 
Legislature. 

3. That if both these propositions are found to be un- 
tenable, the contract became an executed agreement 
under which the rights acquired by plaintiffs should be 
legally respected. 

The authority to make this lease is placed by counsel 
primarily in the following language of the thirteenth 
section of the company’s charter: 

‘That it shall be lawful for the said company, at any 
time during the continuance of its charter, to make 
contracts and engagements with any other corpora- 
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tion, or With individuals, for the transporting or con- 
veying any. kinds of goods, produce, merchandise, 
freight or passengers, and to enforce the fulfillment of 
such contracts." 

This is no more than saying ‘‘ you may do the busi- 
ness of carrying goods and passengers and may make 
contracts for doing that business. Such contracts you 
may make with any other corporation or with indi- 
viduals.’’ No doubt a contract by which the goods 
received from other railroads or carrying companies 
should be carried over the road of this company, or by 
which goods or passengers from this road should be 
carried by other railroads, whether connecting imme- 
diately with them or not, are within this power, and 
are probably the main object of the clause. But it is 
impossible, under any sound rule of construction, to 
find in the language here used a permission to sell, to 
lease or to transfer the entire road and the rights and 
franchises of the corporation to others. To do so, is 
to deprive the company of the power of making those 
contracts which this clause confers and of performing 
the duties which it implies. 

In the case of The Ashbury Railway-Carriage and 
Iron Co. v. Riche, decided in the House of Lords in 
1875, and reported in 7 Eng. and Ir. App. Cas. 653, the 
memorandum of association, which, as Lord Cairns 
said, stands under the act of 1862 in place of a legisla- 
tive charter, thus describes the business which the 
association was authorized to conduct: “The objects 
for which this company is established are to make, sell 
or lend on hire, railway-carriages and engines, and all 
kinds of railway plant, fittings, machinery and rolling- 
stock; and to carry on the business of mechanical 
engineers and general contractors ; to purchase and sell 
as merchants, timber, coal, metals, or other materials; 
and to buy and sell any such materials on commission 
or as agents.”” This company purchased a co ion 
for a railroad in Belgium, and entered into a contract 
for its construction, on which it paid large sums of 
money. The company was sued afterward on the 
agreement with Riche, the contractor, and the contract 
was held valid in the Exchequer Chamber by a ma- 
jority of the judges, on the ground that while it was 
in excess of the power conferred on the directors by 
the memorandum, it had been made valid by ratifica- 
tion of the shareholders, to whom it had been sub- 
mitted. 

The House of Lords reversed this judgment, holding 
unanimously that the contract was beyond the powers 
conferred by the memorandum above recited, and be- 
ing beyond the powers of the association, no vote of 
the shareholders whatever could made it valid. The 
case is otherwise important in its relation to the one 
before us, but it is cited here for its parallelism in the 
construction of the clause defining the powers of the 
company. 

If a memorandum which described the parties as 
engaging in furnishing nearly all the materials, ma- 
chinery and rolling-stock which go to make a railroad 
and its equipments, and then empowered them to carry 
on the business of mechanical engineers and general 
contractors, cannot authorize a contract to build a rail- 
road, surely the authority to build a railroad and to 
contract for carrying passengers and goods over its 
own road and over others is no authority to lease out 
the road and with the lease to part with all its powers 
to another company or to individuals. We do not 
think there is any thing in the language of the charter 
which authorized the making of this agreement. 

It is next insisted, in tho language of counsel, that 
though this may be so, “a corporated body may (as at 
common law) do any act which is not either expressly 
or impliedly prohibited by its charter; although where 
the act is unauthorized by the charter a shareholder 
may enjoin its execution; and the State may, by 
proper process, forfeit the charter.” 








We do not concur in this proposition. We take the 
general doctrine to be in this country, though there 
may be exceptional cases and some authorities to the 
contrary, that the powers of corporations organized 
under legislative statutes are such and such only as 
those statutes confer. Conceding the rule applicable 
to all statutes, that what is fairly implied is as much 
granted as what is expressed, it remains that the char- 
ter of a corporation is the measure of its powers, and 
that the enumeration of these powers implies the ex- 
clusion of all others. 

This class of subjects has received much considera- 
tion of late years in the English courts, and counsel on 
both sides of the present case have relied largely on 
the decisions of those courts. Among the cases cited 
by both sides is that of the East Anglian Railway Co. 
v. The Eastern Counties Ry. Co., 11 Com. Bench, 803. 

In that case the Eastern Counties Railway Company 
had made a contract in which, among other things, it 
covenanted to take a lease of several other railroads 
whose companies had introduced into Parliament a bill 
for consolidation under the name of East Anglian Rail- 
way Company, and to assume the payment of the par- 
liamentary expenses of this act of consolidation. 

This covenant was held void as beyond the power con- 
ferred by the charter. ‘‘ They cannot,” said the court, 
“engage in a new trade, because they are incorporated 
only for the purpose of making and maintaining the 
Eastern Counties Railway. What additional power do 
they acquire from the fact that the undertaking may 
in some way benefit their line? Whatever may be the 
object or prospect of success, they are still but a cor- 
poration for the purpose only of making and main- 
taining the Eastern Counties Railway; and if they 
cannot embark in new trades beeause they have only a 
limited authority, for the same reason they can do 
nothing not authorized by their act and not within the 
scope of their authority.’”’ This case, decided in 1851, 
was afterward cited with approval by the lord chan- 
cellor in 1857 in delivering the opinion of the House of 
Lords in the case of Eastern Counties Railway Co. v. 
Hawkes, 5 Clark’s House of Lords Report, 347, and it 
is there stated that it was also acted on and recognized 
in the Exchequer Chamber in the case of McGregor v. 
The Deal and Dover Railway Co., 22 L. J Q. B. 69. 
Both these cases are cited approvingly in the opinion 
of Lord Cairns in the case of The Ashbury Company, 
on appeal in the House of Lords. 

This latter case, as decided in the Exchequer Cham- 
ber, Law Reports, 9 Exch. 224, is much relied on by 
counsel for plaintiffs here as showing that though the 
contract may be ultra vires when made by the directors, 
it may be enforced if afterward ratified by the share- 
holders or if partly executed. 

But in the House of Lords, where the case came on 
appeal, this principle was overruled unanimously, in 
opinions delivered by Lord Chancellor Cairns, Lords 
Selborne, Chelmsford, Hatherly and O’ Hagan, and the 
broad doctrine established that a contract not within 
the scope of the powers conferred on the corporation 
cannot be made valid by the assent of every one of the 
shareholders, nor can it by any partial performance 
become the foundation of a right of action. 

It would be a waste of time to attempt to examine 
the American cases on the subject, which are more or 
less conflicting, but we think we are warranted in 
saying that this latest decision of the House of Lords 
represents the decided preponderance of authority, 
both in this country and in England, and is based 
upon sound principle. 

There is another principle of equal importance and 
equally conclusive against the validity of this contract, 
which if not coming exactly within the doctrine ultra 
vires as we have just discussed it, shows very clearly 
that the railroad company was without the power to 
make such a contract. 
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That principle is that where a corporation, like a 
railroad company, has granted to it by charter a fran- 
chise intended in large measure to be exercised for the 
public good, the due performance of those functions 
being the consideration of the public grant, any con- 
tract which disables the corporation from performing 
those functions, which undertakes, without the con- 
sent of the State, to transfer to others the rights and 
powers conferred by the charter, and to relieve the 
grantees of the burden which it imposes, is a violation 
of the contract with the State, and is void as against 
public policy. This doctrine is asserted with remark- 
able clearness in the opinion of this court, delivered 
by Mr. Justice Campbell, in the case of the York & 
Maryland Line R. R. vy. Winans, 17 How. 30. The 
corporation in that case was chartered to build and 
maintain a railroad in Pennsylvania by the Legislature 
of that State. The stock in it was taken by a Mary- 
land corporation, called the Baltimore and Susque- 
hanna Railroad Company, and the entire management 
of the road was committed to the Maryland company, 
which appointed all the officers and agents upon it and 
furnished the rolling-stock. In reference to this state 
of things and its effect upon the liability of the Penn- 
sylvania corporation for infringing a patent of the 
defendant in error, Winans, this court said: ‘ This 
conclusion (argument) implies that the duties imposed 
upon plaintiff (in error) by the charter are fulfilled by 
the construction of the road, and that by alienating its 
right to use, and its powers of control and supervision, 
it may avoid further responsibility. But these acts 
involve an overturn of the relations which the charter 
has arranged between the Legislature and the com- 
munity. Important franchises were conferred upon 
the corporation to enable it to provide facilities for 
communication and intercourse required for public 
couvenience. Corporate management and control over 
these were prescribed, and corporate responsibility for 
their insufficiency provided as a remuneration for their 
grant. The corporation cannot absolve itself from the 
performance of its obligations without the consent of 
the Legislature. Beman v. Rufford, 1 Simon (N, 8.) 
550; Winch. v. B. and L. Railway Co., 13 L. & Eq. 506.” 

And in the case of Black vy. Delaware and Raritan 
Canal Co., 7 C. E. Green, N. J. Eq. 399, Chancellor 
Zabriskie says: ‘‘ It may be considered as settled that 
a corporation cannot lease or alienate any franchise, or 
any property necessary to perform its obligations and 
duties to the State, without legislative authority.” 
For this he cites some ten or twelve decided cases in 
England and in this country. 

This brings us to the proposition that the Legislature 
of New Jersey has given her consent by an act which 
amounts to a ratification of this lease. 

That act is entitled ‘*‘ A supplement to the act enti- 
tled an act to corporate the Milville and Glassboro’ 
Railroad Company,”’ approved April 10, 1867; and its 
ouly purpose was to regulate the rates at which freight 
and passengers should be carried. It reads as follows: 

Be it enacted, etc., ‘‘ That it shall be unlawful for the 
directors, lessees, or agents of said railroad, to charge 
more than three and a half cents per mile for the carry- 
ing of passengers and six cents per ton per mile for 
the carrying of freight or merchandise of any descrip- 
tion, unless a single package, weighing less than one 
hundred pounds; nor shall more than one-half of the 
above rate be charged for carrying any fertilizing ma- 
terials, either in their own cars or cars of other com- 
panies running over said railroad: Provided, That 
nothing contained in this act shall deprive the said 
railroad company, or its lessees, of the benefits of the 
provisions of an act entitled ‘ An act relative to freight 
and fares on railways in the State,’ approved March 4, 
1858, and applicable to all other railroads in this 
State.” 

It may be fairly inferred that the Legislature knew 





at tho time the statute was passed that plaintiffs 
were running the road and claiming to do so as lessees 
of the corporation. It was not important for the pur- 
pose of the act to decide whether this was done under 
a lawful contract or not. No inquiry was probably 
made as to the terms of that lease, as no information 
en that subject was needed. 

The Legislature was determined that whoever did 
run the road and exercise the franchises conferred on 
the company, and under whatever claim of right this 
was done, should be bound by the rates of fare estab- 
lished by the act. Hence, without undertaking to 
decide in whom was the right to the control of the 
road, language was used which included the directors, 
lessees, and agents of the railroad. 

The mention of the lessees no more implies a ratifi- 
cation of the contract of lease than the word directors 
would imply a disapproval of the contract. It is not 
by such an incidental use of the word lessees in an 
effort to make sure that all who collected fares should 
be bound by the law, that a contract unauthorized by 
the charter and forbidden by public policy is to be 
made valid and ratified by the State. 

It remains to consider the suggestion that the con- 
tract having been executed, the doctrine of wtra vires 
is inapplicable to the case. There can be no question 
that in many instances where an invalid contract, 
which the party to it might have avoided or refused to 
perform, has been fully performed on both sides, 
whereby money has been paid or property changed 
hands, the courts have refused to sustain an action for 
the recovery of the property or the money so trans- 
ferred. 

And in regard to corporations the rule has been well 
laid down by C. J. Comstock, in Parish v. Wheeler, 22 
N. Y. 494, that the executed dealings of corporations 
must be allowed to stand for and against both parties 
when the plainest rules of good faith require it. 

But what is sought in the case before us is the en- 
forcement of the unexecuted part of this agreement. 
So far as it has been executed, namely the four or five 
years of action under it, the accounts havo been ad- 
justed, and each party has received what he was enti- 
tled to by its terms. There remains unperformed the 
covenant to arbitrate with regard to the value of the 
contract. It is the damages provided for in that clause 
of the contract thatare sued for in this action. Dam- 
ages for a material part of the contract never per- 
formed; damages for the value of a contract which 
was void. It is not a case of acontract fully executed. 
The very nature of the suit is to recover damages for 
its non-performance. As to this it is not an executed 
contract. 

Not only so, but it is a contract forbidden by public 
policy and beyond the power of the defendants to 
make. Having entered into the agreement, it was the 
duty of the company to rescind or abandon it at the 
earliest moment. This duty was independent of the 
clause in the contract which gave them the right to do 
it. Though they delayed its performance for several 
years, it was nevertheless a rightful act when it was 
done. Can this performance of a legal duty, a duty 
both to stockholders of the company and to the public, 
give to plaintiffs a right of action? Can they found 
such a right on an agreement void for want of corporate 
authority aud forbidden by the policy of the law? To 
hold that this can be done is, in our opinion, to hold 
that any act done under a void contract makes all its 
parts valid, and that the more you do under a contract 
forbidden by law,the stronger the claim tu its enforce- 
ment in the courts. 

We cannot see that the present claim comes within 
the principle that requires that contracts which, though 
invalid for want of corporate power, have been fully 
executed, shall remain as the foundation of rights ac- 
quired by the transaction. 
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account of the importance of the principles involved 
in its decision, and after a full examination of the au- 
thorities we can see no errorin the action of the Cir- 
cuit Court, and its judgment is therefore affirmed. 


—_——_>____——. 


STATE TAXATION OF PEDDLERS SELLING 
BY SAMPLE. 
SUPREME COURT OF THE UNITED STATES,—OCTOBER 
TERM, 1879. 


Howe Macutne Co., Plaintiff in Error, v. GAGE. 
By the Constitution of Tennessee, “no articles manufac- 
tured of the produce of this State shall be taxed other- 
wise than to pay inspection fees,"’ and there is a statute 
of that State exempting all articles manufactured of 
the produce of the State from taxation. By another 
statute “all peddlers of sewing machines, and selling by 
sample, are required to pay atax of $15. The Supreme 
Court of the State held this to apply to all peddlers of 
such machines, without regard to the place of produce 
of material or manufacture. Held, that the statute im- 
posing such tax was not invalid under the Federal Con- 
stitution as to a peddler of sewing machines made in 
Connecticut. 
|* error to the Supreme Court of the State of Ten- 
nessee. Action by the Howe Machine Company 
against Jesse Gage, clerk of the county court of Sum- 
ner county, to recover the amount of a tax. The opiu- 
ion states the case. 


Swayne, J. The Howe Machine Company is a cor- 
poration of the State of Connecticut. It manufac- 
tured sewing machines at Bridgeport, in that State, 
and had an agency at Nashville, in the State of Ten- 
nessee. From the latter place, an agent was sent into 
Sumner county to sell machines there. A tax was 
demanded from him fora peddler’s license to make 
such sales. He denied the validity of the Jaw under 
which the tax was claimed, but according to a law of 
the State, paid the amount demanded and brought this 
suit to recover it back. He was defeated in the lower 
court, and the judgment was affirmed by the Supreme 
Court of the State. 

The Constitution of Tennessee (art. 11, § 30) declares 
that “no article manufactured of the produce of this 
State shall be taxed otherwise than to pay inspection 
fees.”’ 

“Sales by peddlers of articles manufactured or made 
up in this State, and scientific or religious books, are 
exempt from taxation.”’ Code of Tennessee, § 546. 

“All articles manufactured of the produce of the 
State” are exempt from assessment or taxation. Chap. 
98, § 10, acts of 1875. 

* All peddlers of sewing machines and selling by 
sample” shall pay a tax of ten dollars. Code, § 553a, 
sub-section 43. 

By a subsequent act of the Legislature this tax was 
increased to fifteen dollars. 

The sewing machines here in question were made 
in Connecticut. The Supreme Court of the State held, 
in this case, ‘‘ that the law taxing the peddlers of such 
machines levied the tax upon all peddlers of sewing 
machines, without regard to the place of growth or 
produce of material or of manufacture.” 

We are bound to regard this construction as correct 
and to give it the same effect as if it were a part of the 
statute. Leffingwell v. Warren, 2 Black, 599. 

The question presented for our consideration is not 
difficult of solution. A brief reference, however, to 
some of the adjudications of this court, bearing with 
more or less directness upon the subject, may not be 
without interest. 

A State cannot require a license to be taken out to 
sell foreign goods while remaining in the packages in 





which they wero imported. Such a law is contrary to 
the provisions of the Constitution of the United States 
touching the laying of imposts by a State and to the 
commerce clause of that instrument. Brown y. Mary- 
land, 12 Wheat. 419. 

A State cannot give to the master and wardens of a 
port, in addition to other fees, the sum of five dollars, 
whether they are called on to perform any service or 
not, for every vessel arriving in the port. This would 
be a regulation of commerce and a tonnage duty, both 
involving the exercise of a power which is withheld 
from the States. Steamship Co. v. The Portwardens, 
6 Wall. 31. 

A purchaser of goods coming from abroad, the goods 
to be at his risk until delivered to him, is not an im- 
porter, and ‘the goods may be taxed while in the origi- 
nal packages. Waring v. The Mayor, 8 Wall. 110. 

The provision in the National Constitution, that * no 
State shall levy imposts or duties on imports or ex- 
ports,’’ does not refer to articles brought from one 
State into another, but exclusively to articles imported 
from foreign countries. Hence, a tax imposed by a 
State upon all auction sales, whether by citizens of 
such State or of another State, and whether the arti- 
cles are the products of such State or of another State, 
without any discrimination, is valid. Woodruff y. 
Parham, 8 Wall. 123. 

Where a State imposes the same rate of taxation 
upon like articles, whether bought from another Stato 
or the products of the State imposing the tax, the tax 
may be enforced. Hinson vy. Lott, id. 148. 

A State cannot impose a higher tax upon peddlers 
from another State than is imposed upon her own citi- 
zens under like circumstances. Any discrimination in 
favor of the latter is fatal to the statute. Waurd v. 
Maryland, 12 Wall. 418. 

A State cannot impose a tonnage tax upon vessels 
belonging to her own citizens, and engaged exclusively 
in commerce between places within her own limits. 
Id. 204. 

A State law imposing a tax upon freight brought 
into, taken from, or carried through tho State is a 
regulation of commerce, and contrary to the provis- 
ions of the Constitution which declares that ‘ Con- 
gress shall have power to regulate commerce with for- 
eign nations, between the several States, and with the 
Indian tribes.’”’ Case of the State Freight Tax, 15 
Wall. 232. 

A State cannot impose a tonnage tax upon vessels 
owned in foreign ports to defray the expenses of ad- 
ministering her quarantine regulations. Peete vy. Mor- 
gan, 19 Wall. 581. 

A tax for a license to sell goods is in effect a tax on 
the goods authorized to be sold. 

A law which requires a license to be taken out by 
peddlers who sell articles not produeed in the State, 
and requires no such license with respect to those who 
sell in the same way articles which are produced in the 
State, is in conflict with the power of Congress to 
regulate commerce with foreign nations and among 
the several States. This power applies to articles taken 
from one State into another, until they become min- 
gled with and part of the property of the latter, and 
thereafter protects such articles from any burden im- 
posed by reason of their foreign origin. 

The non-exercise by Congress of the power to regu- 
late inter-State commerce is equivalent to a declara- 
tion that it shall be free from any restrictions. Welton 
v. Missouri, 91 U. 8. 275. 

A State may demand from a vessel a list of passen- 
gers with their ages, places of birth, occupations, last 
place of legal settlement, etc. Such a requirement is 
a police regulation. 11 Pet. 103. 

But it cannot require a sum to be paid for each pas- 
senger landed. 7 How. 285. 

A statute which imposes a heavily burdensome con- 
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dition upon a ship-master asa prerequisite to landing 
his passengers, and allows him the alternative of pay- 
ing a small sum for each one landed, is a regulation of 
commerce and therefore void. 

What may be done by a State to protect itself from 
the influx of paupers and convicted criminals, in tho 
absence of legislation on the subject by Congress, is 
left undecided. Henderson v. The Mayor, 92 U. 8. 261. 

A tax by a State on the amount of goods sold at 
auction, is a tax upon the goods so sold. A law which 
requires every auctioneer to pay into the State treas- 
ury a tax on his sales is, when applied to goods im- 
ported and-sold in tho originai packages, in conflict 
with sections 8 and 10, article 1, of the Constitution of 
the United States, and therefore invalid. Cook v. 
Pennsylvania, 97 U. 8. 566. 

A State cannot by law authorize a municipal corpo- 
ration to exact such wharfage as it may deem reason- 
able from vessels using certain designated wharves, 
and laden with articles not the products of the State, 
while vessels laden with such products of the State are 
exempted from any charge whatever. Such a statute, 
and an ordinance enacted by the corporation to carry 
it out, are void. They area regulation of commerce. 
Guy v. The City of Baltimore, not yet reported. 

In all cases of this class, to which the one before us 
belongs, it is a test question whether there is any dis- 
crimination in favor of the State or of the citizens of 
the State, which enacted the law. Wherever there is, 
such discrimination is fatal. Other considerations 
may lead to the same result. 

In the case before us the statute in question, as con- 
strued by the Supreme Court of the State, makes no 
such discrimination. It applies alike to sewing ma- 
chines manufactured in the State and out of it. The 
exaction is not an unusual or unreasonable one. The 
State, putting all such machines upon the same footing 
with respect to the tax complained of, had an unques- 
tionable right to impose the burden. Woodruff v. 
Parham, 8 Wall. 123; Hinson v. Lolt, id. 148; Ward v. 
Maryland, 12 id. 418; Wellon v. Missowri, 91 U.S. 275. 

The judgment is affirmed. 

BRIBERY AT ELECTIONS — OFFER BY CAN- 
DIDATE TO PAY COMPENSATION 
INTO PUBLIC TREASURY. 
IOWA SUPREME COURT, APRIL 20, 1880. 








CARROTHERS Y. Russet, Appellant. 

By an Iowa statute it is provided that an election to a 
county office may be contested “when the incumbent 
has given or offered any elector any bribe or reward in 
money, property or thing of value for the purpose of 
procuring his election.’ Held, that a promise by a can- 
didate for a county office to pay into the public treas- 
ury, if elected, apart of his compensation, where such 
promise was made to the electors with the intent to 
induce them to yote for him, was an offer of a bribe 
within the meaning of the statute, and disqualified the 
candidate for tho office. 

Frome from a judgment of the Jasper Circuit 

Court against appellant in an action brought by 
appellee to contest his election to the office of recorder 
of Jasper county. At the October, 1878, election for 
that office appellant, who is named in the opinion, the 
incumbent and appellee were candidates. Appellant 
received 2,625 and appellee 2,523 votes; appellant hay- 
ing a majority. It was claimed, however, by appellee, 
that appellant procured the votes in his favor by means 
of abribe. Ata political convention at which appel- 
lant was nominated for the office named, this resolu- 
tion was passed : 

** Resolved, That in view of the general reduction of 
wages and incomes, a general reduction of the salaries 
of all public officers, and a reduction of the contingent 





expenses of Jasper county is imperatively demanded. 
And as the republican Legislature of our State has 
refused to take any steps toward reduction by law, we 
therefore, to give expression to our desire in this di- 
rection, pledge our nominee for clerk, and require him 
to conduct his office for the yearly salary of $1,500, 
without any compensation for so-called ‘extras,’ and 
that he pay his own deputy out of his salary; and that 
the recorder pay into the county contingent fund all 
fees in excess of $1,000 a year.” 

Appellant was present at the convention and in- 
dorsed the resolution, and promised to abide by it, and 
if elected to pay into the county treasury all fees 
received by him in excess of $1,000, and to pay all 
expenses of his office out of the $1,000. The fees of the 
office amounted to more than $2,000 per year, which 
the appellant knew. Other facts appear in the opin- 
ion. 


Parsons & Runnels, for appellant. 
Wright, Gatch & Wright and Ryan Bros., for appel- 
lee. 


ApaAms, C. J. The facts as found specially by the 
jury, the correctness of which is not questioned, are 
that the convention in which the incumbent was nom- 
inated adopted the resolution as alleged; that the 
incumbent publicly indorsed the resolution, and 
promised, if elected, to pay into the treasury all fees 
in excess of $1,000 for each year; that he made such 
promise to different voters during his candidacy for 
the purpose of inducing them to vote for him, and that 
at least one voter was thereby induced to vote for him. 
In addition to the above facts specially found by the 
jury, it was proven, by undisputed evidence, that the 
fees of the office had been for many years largely iu 
excess of $1,000 a year, and that such fact was known 
to the incumbent. 

The court gave the following instructions: 

“§. If you find from the evidence that the incum- 
bent, as he is called, that is, B. J. Russell, one of the 
parties to this proceeding, was nominated for the 
office of county recorder by the convention held for 
the purpose of placing in nomination candidates for 
the various offices to be voted for at the general elec- 
tion of October of the present year; that the conven- 
tion, placing him in nomination, passed the resolution 
which has been introduced in evidence; that the 
incumbent then and there publicly indorsed the reso- 
lution, and pledged himself to carry out the same; 
that the resolution was circulated throughout the 
county, and was used as an argument by the incumbent 
and his friends for the purpose of inducing the electors 
to vote for him for the office named; then you are 
instructed that the incumbent, the said B. J. Russell, 
is disqualified thereby from holding the office; and in 
case you so find, your verdict should be that he is not 
entitled to the office. 

‘5. Promises to the people by candidates for public 
office, that if elected, they will practice a rigid econ- 
omy in the expenditures of their several departments 
or offices are unobjectionable, and if the successful 
candidate fulfills his pledges in that behalf he is enti- 
tled to praise and commendation. In such case the 
candidate only promises to perform a legal and moral 
duty. But the proposition contained in the resolution 
in question has an entirely different aspect. It con- 
tains something more than a promise of rigid economy. 
It contains a distinct proposition to the electors that 
if they will elect the particular candidate he will do- 
nate all fees received from the office in excess of a cer- 
tain sum to the tax payers of the county, by paying 
the same into the county treasury. Such a proposition 
introduced into elections would be a mischievous 
element, very nearly allied to bribery, and if the 
incumbent (Mr. Russell) indorsed the resolution and 
pledged himself publicly and privately, that if elected 
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to the office, he would carry out the proposition, then, 
as J have before explained, he is, under the law, dis- 
qualified from holding the office; and this is so with- 
out regard to whether there were few or many votes 
changed thereby. 

“6. Itis of the highest importance that the purity 
of the ballot-box shall be maintained, and there can 
be no difference in principle between the sale of an 
office for a valuable consideration, and the disposing 
of it to the person who will perform its duties for the 
lowest compensation. The same objection lies to 
both. It is inconsistent with sound public policy, and 
tends to corruption. It diverts the attention of the 
electors from the personal merits of the candidates to 
the price paid, or the cheapness of the offer. If it were 
allowed it is evident that there would be the greatest 
danger of offices being filled, not by those best quali- 
fied, but by those whose purses enabled them to ob- 
tain it.” 

Thegiving of these instructions is assigned as error. 
By law the recorder is entitled to all the fees of his 
office as compensation. The question presented is as 
to whether a promise by a candidate for a county office 
to pay into the public treasury, if elected, a part of his 
compensation, where such promise is made to electors 
with the intent to induce them to vote for him, should 
be held to disqualify him from holding the office. The 
Code, § 692, provides that an election to a county office 
may be contested ‘‘ when the incumbent has given or 
offered toany elector * * * any bribe or reward 
in money, property, or thing of value, for the purpose 
of procuring his election.” 

It is insisted by the appellant that a promise by a 
candidate to pay into the public treasury, if elected, a 
part or all of his compensation is not, within the 
meaning of the statute, an offer of a bribe to an elec- 
tor. It is true, an offer to pay money into the public 
treasury is not in one sense an offer to pay money in 
to an elector, the money in the treasury being public 
and not individual property. But nearly all electors 
are tax payers, and an offer to pay money into the 
public treasury, with the intent by such offer to influ- 
ence the electors to elect to office the person making 
such offer, has all the effect of the offer of a bribe. It 
has also all the objectionableness of the offer of a 
bribe, and must be deemed to be such within the 
meaning of the statute, unless it is saved from that 
character in view of the demands of the public inter- 
est. 

It is by no means improbable that the convention 
which passed the resolution and the incumbent who 
indorsed it did so upon the supposition that the public 
interest demanded a reduction in the compensation 
allowed by law to the person filling such office. It 
may be, indeed, as was claimed, that the compensation 
allowed was larger than it ought to be; but this isa 
question for the Legislature alone, and not for the 
courts, nor even for the electors, except as they may 
express their will through the Legislature. The sys- 
tem of bidding for an office attempted to be introduced 
by the incumbent has been repeatedly condemned by 
the courts. 

In Alvord v. Collin, 20 Pick. 428, the court said: 
“We fully recognize the validity of the objection of 
the sale of offices, whether viewed in a moral, political 
or Jegal aspect. It is inconsistent with sound policy. 
It tends to corruption. It diverts the attention of the 
electors from the personal merits of the candidates to 
the price to be paid for the office. It leads to the elec- 
tion of incompetent and unworthy officers, and on 
their part to extortion and fraudulent practices to pro- 
cure a remuneration for the price paid. Nor can we 
discover a difference in principle between the sale of 
an office and the disposing of it to the person who will 
perform its duties for the lowest compensation. In 
our opinion the same objection lies to both.” 





In State ex rel. Newell v. Purdy, 36 Wis. 224, a ques- 
tion arose substantially the same as in the case at bar. 
The practice of bidding for an office was held to be 
nearly allied to bribery, and was accordingly con- 
demned. The court said: “If the course pursued by 
the relator should receive judicial sanction, it is more 
than probable that all those public offices which are 
deemed desirable would in time become the objects of 
pecuniary bids or offers, and in many cases would be 
bestowed upon the highest bidders without much re- 
gard to their fitness for the positions thus purchased 
by them. At least such would be the inevitable tend- 
ency.”’ 

It is true that in that case the court did not go further 
than to hold that the votes secured by the relator by 
reason of his offer should be rejected. If an offer like 
the one in question, when acted upon by a voter, be- 
comes to him a bribe, it is when not acted upon tho 
offer of a bribe, and under our statute tho offering of 
a bribe by a candidate disqualifies for the office. In 
our opinion the offer made by the incumbent was the 
offer of abribe, and that by such offer he became dis- 
qualified for the office. As supporting the views which 
we have expressed, see Hawkins’ P. C., ch. 67; Stute ex 
rel. Cush v. Supervisors, etc., 38 Wis. 554; State v. 
Church, 5 Oregon, 375; Curdigan v. Page, 6 N. H. 190; 
Tucker v. Aiken, 7 id. 180; Hall v. Gavitt, 18 Ind. 390. 

We think the instructions given by the Circuit Court 
expressed the law fully and aptly, and the judgment is 
affirmed. 

——__¢——— 
UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 

ADMIRALTY PRACTICE — APPEAL TO CrrcuIT Court. 
An appeal in admiralty from the District Court to the 
Circuit Court vacates the decree appealed from. The 
case is heard de novo in the Circuit Court, without any 
regard to what was donc below. An entire new decreo 
is entered, which the Circuit Court carries into execu- 
tion. The cause is not remanded to the District 
Court. After the suit once gets into the Circuit Court 
itis proceeded with substantially in the same way as it 
would have been if originally begun in that court. 
The Lucille, 19 Wall. 74; Montgomery v. Anderson, 21 
How. 388; Yeaton v. U. 8., 5 Cranch, 283. Decree of 
U. 8S. Cire. Ct., S. D. Illinois, affirmed. Steambout 
Louisville, et al., appellants, vy. Halliday. Opinion by 
Waite, C. J. 


EXECUTOR — MAY NOT PLEDGE PROPERTY OF TESTA- 
TOR IN AID OF FIRM WHERE TESTATOR WAS PART- 
NER.—Where a testator in his will mentioned an 
interest in a firm acquired by funds belonging to him 
and certain of his relations, and desired that such 
interest be continued in the firm under the control of 
his brother, who was executor under his will so long 
as the brother should deem it advisable, held, that 
this did not give authority to the executor to invest 
the general assets of the estate in tho business of the 
firm. Burwell v. Mandeville’s Exrs., 2 How. 560. 
And the law would impute knowledge to those receiv- 
ing what they knew were assets of the estate in pledge 
for firm indebtedness that such pledge was a misuse of 
them in the absence of authority in the will to the ex- 
ecutor to pledge them. Held, also,that the assets pledged 
might be recovered back from the pledgee by the ad- 
ministrator de bonis non of the estate appointed after 
the resignation of the executor making the pledge. 
There is no doubt that, unless restrained by statute, 
an executor can dispose of the personal assets of his 
testator by sale or pledge for all purposes connected 
with the discharge of his duties under the will. And 
even where the sale or pledge is made for other pur- 
poses, of which the purchaser or pledgee has no knowl- 
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edge or notice, but takes the property in good faith, 
the transaction will be sustained; for the purchaser or 
pledgee is not bound to see to the disposition of the 
proceeds received. But the case is otherwise where 
the purchaser or pledgee has knowledge of the perver- 
sion of the property to other purposes than those of 
the estate, or the intended perversion of the proceeds. 
The executor, though holding the title to the personal 
assets, isnot absolute owner of them. They are not lia- 
ble for his debts, nor can he dispose of them by will. He 
holds them in trust to pay the debts of the deceased, 
and then to discharge his legacies; and as inall other 
cases of trust, he is personally responsible for any 
breach of duty. And property thus held, acquired 
from him by third parties with knowledge of his trust 
and his disregard of its obligations, can be followed 
and recovered. The law exacts the most perfect good 
faith from all parties dealing with a trustee respecting 
trust property. Whoever takes it for an object other 
than the general purposes of the trust, or such as may 
reasonably be supposed to be within its scope, must 
look to the authority of the trustee, or he will act at 
his peril. Colt v. Lasuier, 9 Cow. 320; Miller v. Wil- 
liamson, 5 Md. 219; Thomasson v. Brown, 43 Ind. 203; 
Field yv. Schieffelin, 7 Johns. Ch. 150; Petrie v. Clark, 
11 Serg. & Rawle, 377; Ex parte Garland, 10 Vesey, 110; 
Ex parte Richardson, 3 Madd. 158; Pitkin v. Pitkin, 7 
Conn. 307; Lucht, Adm., v. Behrens, 28 Ohio St. 238, 
Decree of U. S. Cire. Ct., N. D. Illinois, reversed. 
Smith, et al., v. Ayer. Opinion by Field, J. 

INDIANS — JURISDICTION OF STATE OR TERRITORIAL 
GOVERNMENT OVER LANDS OF.—Where an act of Con- 
gress organizing a State or territorial government 
contains a provision that no lands in tho possession of 
an Indian tribe shall be a part of the new State or 
Territory, when there is a treaty with such tribe that 
it shall not be so included, the new government has no 
jurisdiction over the territory covered by such treaty. 
Ilarkness v. Hyde, 98 U.S. R. 476, qualified and ex- 
plained. Judgment of Supreme Court, Territory of 
Idaho, affirmed. Langford, plaintiff in error, v. Mon- 
teith. Opinion by Miller, J. 

STATE LEGISLATION — CONSTRUCTION OF, AS TO CON- 
STITUTIONALITY UNDER STATE CONSTITUTION.— This 
court will not declare an act of a State. Legislature to 
be repugnant to the Constitution of the State, except 
there be a clear and strong conviction of their incom- 
patibility with each other. In the enactment of laws 
the Legislature must exercise its judgment and dis- 
cretioy. Upon questions of pure policy and expe- 
diency, no express or necessarily implied constitutional 
provision intervening, it is the sole judge. The act of 
the Illinois Legislature establishing the State Reform 
School examined. The provision, authorizing muuni- 
cipal corporations to donate money to secure its loca- 
tion within their limits, sustained, there being no 
settled or uniform construction of the State Constitu- 
tion to the contrary by the Supreme Court of the 
State. Judgment of U.S. Cire. Ct., N. D. Illinois, 
affirmed. County of Livingston, plaintiff in error, v. 
Darlington. Opinion by Harlan, J. 


+>—————_- 
MICHIGAN SUPREME COURT ABSTRACT. 
APRIL, 1880. 


CONVERSION — REFUSING TO ALLOW REMOVAL OF 
FIXTURES TO REALTY. -— A refusal by the owner of real 
estate to allow the removal of articles affixed to such 
estate by the person claiming them, without the con- 
sent of such owner, is not a conversion of such articles. 
The amount of injury which could be done to the free- 
hold by such removal would not be material. If the 





articles are a part of the freehold they cannot be re- 
moved. The removal of locks from doors, or doors 
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from their hinges, or windows from their frames, or 
fences or gates from the ground, may generally be 
made without dving any serious harm to the rest of 
the building beyond the inconveniences of doing with- 
out them, but no one has ever supposed they could be 
so removed without taking away what is part of the 
freehold. Fryatt v. The Sullivan Co., 5 Hill, 116; 
affirmed, 7 id. 529. A refusal to allow the removal of 
what has become, by the act and intervention of the 
claimant, a part of the freehold, cannot be treated as 
a conversion of personal property. Morrison v. Berry. 
Opinion by Campbell, J. 


CERTIFICATE OF ACKNOWLEDGMENT—WHEN NOT 
ASSAILABLE — MARRIED WOMAN. — The authorities are 
in general very decided in ascribing weight to certifi- 
cates of acknowledgment, and in disallowing attempts 
to impugn them. Kerr v. Russell, 69 IlL 666; Heeter v. 
Glasgow, 79 Penn. St. 79; Singer Manfg. Co. v. Rook, 
84 id. 442; Johnston v. Wallace, 53 Miss. 331; Hartley 
y. Frosh, 6 Tex. 208; Baldwin v. Snowden, 11 Ohio St. 
203; Bissett v. Bissett, 1 Har. & McH. 211; Ridgley v. 
Howard, 3 id. 321; Moore v. Fuller, 6 Or. 272; Thur- 
man v. Cameron, 24 Wend. 87; 1 Jones’ Mort. (2d ed.), 
§ 538. Of course they may bo overthrown by cogent 
proof of fraud or duress. All the cases so hold, but it 
hus never been supposed that the bare oath of the 
party in contradiction of the facts certified would be 
sufficient. Accordingly, where a married woman tes- 
tified that she had not made or acknowledged the exe- 
cution of a mortgage, held, that this alone would not 
contradict the certificate of a notary that she had ac- 
knowledged the execution. In Hourtienne vy. Schnoor, 
a married woman filed a bill to avoid a mortgage 
given onthe homestead by her husband, on the ground 
that she never knowingly signed or acknowledged it, 
and it was held that ‘all presumptions in cases of this 
kind must be treated with reasonable respect to the 
improbability of misconduct in a reputable officer, or 
of forgery which he ought to have discovered, if {t 
existed; and [that] the burden of proof was on com- 
plainant to make out a plain case.” 33 Mich. 274; and 
see Matter of Wool, 36 id. 209. Johnson v. Van Velsor. 
Opinion by Graves, J. 


MORTGAGE FORECLOSU RE — TITLE TO CROPS ON LAND 
soLD.— During the foreclosure of a mortgage crops 
were growing on the lands, put there by one in pos- 
session under the mortgagor. Before the crops were 
harvested, a sale under the foreclosure was made, but 
objections were filed against the confirmation of the 
sale, and the purchaser at the sale moved to have the 
report amended. The deed given’on the sale was put 
on record, and the purchaser (a bank) notified the one 
who had put in the crops that it claimed the crops 
under tho sale. Thereafter the one who had put in the 
crops removed them. After this the report was 
amended, as moved by the purchaser, and subse- 
quently the objections were considered and not sus- 
tained, and the report was confirmed. There was no 
evidence of any ground of objection more serious than 
irregularity of practice. Held, that the title to the 
crops passed to the purchaser upon the foreclosure sale. 
The crops in controversy were growing at the time 
of the sale, and they passed by it with the soil to which 
they were united. Scriven v. Moote, 36 Mich. 64; 
Jones v. Thomas, 8 Blackf. 428; Lane v. King, 8 Wend. 
584; Aldrich v. Reynolds, 1 Barb. Ch. 613; Gray v. 
Brignardello, 1 Wall. 643; Bank of U.S. v. Voorhees, 
1 McLean, 221; Gossom v. Donaldson, 18 B. Monr. 230; , 
Irwin v. Jeffers, 3 Ohio St. 389. The methods which 
chancery has recognized for completing proceedings 
and putting the purchaser in possession by its own 
authority had not yet been carried out, and the power 
of the court over the sale had not ceased. But the 
bank, as purchaser, had acquired rights which applied 





















416 





THE ALBANY LAW JOURNAL. 














as fully to the growing crops as to the soil, and the pro- 
ceeding giving rise to these rights was the main one in 
the case to invest the bank with an unqualified title. 
The one who had put in the crops could not take upon 
himself the right to step in and dispose of them, ex- 
cept at his own peril. He had no more power to detach 
them from the operation of the mortgage and fore- 
closure sale than he had to detach the land. Whenever 
the proceedings are not void, and the record of the 
mortgage is regular, the title of the purchaser in these 
sales in equity under foreclosure decrees takes effect 
by relation to the delivery of the mortgage as against 
all intervening purchasers and incumbrancers who are 
made parties or who become interested pendente lite. 
Osterberg vy. Union Trust Co., 93 U. 8S. 422; Rorer, J. 
S., §53; 5 Cruise R. P. 510, 511. Ruggles v. First Nat. 
Bank of Centerville. Opinion by Graves, J.; Cvoley, 


J., dissented. 
—_———.¢—____— 

VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT.* . 


JULY TERM, 1879. 


ILOMESTEAD —EFFECT OF FRAUDULENT CONVEY- 
ANCE OF.—B. conveys a house and lot to H. in trust for 
the separate use of B.’s wife. M., acreditor of B., filesa 
bill to set the deed aside as fraudulent and void as to 
creditors of B., and so the court decrees. B. then ex- 
ecutes a deed of homestead of the house and lot, and 
files his petition in the cause to be allowed his home- 
stead. B. is entitled to his homestead in the house 
and lot as against M., the creditor. Shipe v. Repass, 
28 Gratt. 716; Sears v. Hanks, 14 Ohio St. 298. Tho 
views in this case are sustained by decisions in Missis- 
sippi, Alabama, Louisiana, Kentucky, North Carolina, 
Massachusetts, Maine, Vermont, New Hampshire, 
Iowa, Michigan, Wisconsin, Texas and Missouri; by 
Judge Dillon in Cox v. Wilder, 2 Dill. 45, and Judge 
Hopkins in McFarland v. Goodman, 6 Biss. 111; and 
by the several authors who have treated the subject. 
Smyth ou Homest., § 532; Thompson on Homest., 
§ 406 to § 418. There are some opposing decisions, but 
they will be found generally to relate to conveyances 
of chattels as affected by particular statutes of the 
several States. Tho case of Brackett v. Watkins, 21 
Wend. 68, has been overruled in New York by Wilcox 
v. Hawley, 31 N. Y. 648; Mandlove v. Burton, 1 Ind. 
39, if not overruled, was certainly not followed in the 
subsequent case of Vandibur v. Love, 10 Ind. 64. 
Boynton v. McNeal. Opinion by Staples, J.; Moncure, 
P., and Anderson, J., concurred; Christian, J., dis- 
sented. 


** HOUSEHOLDER’’— MEANING OF, IN HOMESTEAD 
sTATUTE.—Under a provision in the Constitution of 
Virginia giving to a “* householder or head of a family”’ 
a homestead exemption, held, that an unmarried man, 
who has no children or other persons dependent on 
him living with him, though he keeps house, and has 
persons hired by him living with him, is not a house- 
holder or head of a family, and is not entitled to the 
exemption. The second description of the persons 
who were to be entitled to the privilege was intended 
to be explanatory of the first, and not to constitute 
two classes of persons. The whole theory and policy 
of the homestead is founded upon the principle that 

there is a natural and moral obligation on the head of 
a family to provide for the support of his wife and 
children and other persons dependent on him, toward 
whom he stands almost in loco parentis, which is, if 
not paramount, equal to his obligation to pay his 





* To appear in 31 Grattan’s Reports. 





debts. Shipe v. Repass, 28 Gratt. 716; Sears v. Hanks, 
14 Ohio, 298. The family may consist of a wife and 
children, or of other persons, who may stand in a state 
of dependence in the family relation; or it may con- 
sist of persons standing in either of these relations to 
the head of the family, whether the father, or mother, 
or a brother, or a sister, or other relation, is the head; 
but they must be persons who are dependent, in some 
measure, on the head for support, and who have an 
interest in his holding his property, and would be 
prejudiced by its seizure and sale under execution, or 
other process, and who would be benefited by its ex- 
emption. Bowne v. Witt, 19 Wend. 475; Thompson 
on Homest., §66; Lynch v. Pace, 40 Ga. 173; Wilson 
v. Cochran, 31 Tex. 677. The duty to support is also 
made the test. He upon whom the law imposes such 
a duty, growing out of status, and not out of contruct, 
and the persons to whom he owes this duty, if dwell- 
ing together in a domestic establishment, constitute a 
family, of which he is the head. Whalen v. Cadman, 
11 Iowa, 226; Marsh v. Lazenby, 41 Ga. 153; Sallee v. 
Waters, 17 Ala. 482; Sauderlin v. Sauderlin, 1 Swan, 
441. The relation of master and servant, or, more 
properly speaking, of employer and employee, as it or- 
dinarily exists in this country, does not constitute a 
family. Garaty v. Dubose, 5 So. Car. 493; Calhoun v. 
McLenden, 42 Ga. 405. Calhoun v. Williams. Opinion 
by Anderson, J. 


SURETYSHIP —SURETY OF U. S. COLLECTOR — suB- 
ROGATION.—Iwo of the sureties of a United States 
collector, who has made default, and died insolvent, 
are entitled to be subrogated to the right of priority of 
the United States, in the payment of the debt, when 
they have paid it, as against the estate of another 
surety who had died before the insolvency of the col- 
lector. In such case there having been six sureties to 
the bond, two of whom were insolvent at the time of 
the collector’s death, and continued to be so until their 
death, the two sureties who paid the debt are entitled 
to recover from the estate of the deceased surety one- 
fourth of what they have paid. The principles of 
equity in ‘relation to subrogation are not affected by 
the U. St. statute. U.S. R.S., § 3466, which provides 
substitution for the surety against the estate of the 
principal, where the surety pays the debt, as to which 
the statute gives the United States priority of right to 
satisfaction. Contribution among sureties is founded 
in natural justice and the equitable principle of equal- 
ity of burden and benefit. If one of a number of 
sureties discharge the common burden, the others are 
bound to contribute equally to his relief, in the event 
of the insolvency of the principal; and if any of them 
are insolvent, their shares must bo apportioned among 
those that are solvent. These principles are well set- 
tled. Preston v. Preston and others, 4 Gratt. 88; 
Wayland v. Tucker and others, id. 267; 1 Story’s Eq. 
Juris., §§ 493, 495; Dering v. Earl of Winchelsea, 1 
Lead. Cas. Eq. 120. That the surety has this right of 
substitution against the estate of his principal, where 
payment of a preferred debt has been made by such 
surety after the death of the principal, would seem to 
be settled in Virginia by the decisions of this court, 
although the rule seems to be otherwise in England. 
See Powell’s Exrs. v. White, 11 Leigh, 309; Enders v. 
Brune, 4 Rand. 438. The rule of substitution, for the 
purpose of enforcing coutribution among co-sureties, 
is not different. One surety who pays the common 
debt is entitled to be subrogated to all the rights and 
remedies ’of the creditor, as against his co-sureties, 
in precisely the same manner as against the principal 
debtor. 1 Lead. Cas. Eq. 170; Horton v. Bond, 28 
Gratt. 815, 825; Lidderdale vy. Robinson, 2 Brock. 159; 
S. C., 12 Wheat. 594. Roberison v. Triggs, Admr. 
Opinion by Burks, J. 
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ATTORNEY — REMEDY FOR UNAUTHORIZED APPEAR- 
ANCE By.—The remedy of a party against whom a 
judgment has been recovered without notice, upon the 
unauthorized appearance in his behalf of a regular 
attorney, of pecuniary responsibility, is by proceeding 
against the attorney for redress for any damages he 
may have suffered; and equity will not restrain the 
enforcement of such judgment by injunction. Bunton 
v. Lyford, 37 N. H. 512; Smyth v. Balch, 40 id. 363; 

. Bank v. Fellows, 28 id. 302. The rule is not in harmony 
with the general law of agency, for the reason that the 
legal presumption as to the authority of an attorney 
differs from that of other agents. The appearance of 
a regular, responsible attorney of the court is presumed 
to be authorized by the party for whom he appears, 
and if his authority is questioned, his own declaration 
is ordinarily sufficient proof of his authority. There- 
fore, the opposite party is guilty of no negligenco in 
relying upon the appearance of the attorney as author- 
ized, and is entitled to reasonable protection against 
such damages as he might suffer, if the appearance, 
which the law presumes to be by authority, was held 
void. The rule as adopted in this State has always 
been distinctly recognized as an exception founded on 
the general ideas of justice and policy entertained by 
the court in this particular class of cases. A similar 
rule is adopted in Vermont. Abbott & Co. v. Dutton, 
44 Vt. 546; St. Albans v. Bush, 4 id. 58; Spaulding v. 
Swift, 18 id. 214; Newcomb v. Peck, 17 id. 302. (The 
court remarks that the rule is not sustained by the 
weight of authority in the American courts. See as 
to the opposing view, Wiley v. Pratt, 23 Ind. 628; 
Ridge v. Alter, 14 La. Ann. 866; Harshey v. Blackmarr, 
20 Iowa, 161; Shelton vy. Tiffin, 6 How. 164; Hall v. 
Lanning, 91 U.S. 160; Knowles v. Gas-Light Co., 19 
Wall. 58; Thompson v. Whitman, 18 id. 457; Watson v. 
Bank, 4 Metce. 343; Bodurtha v. Goodrich, 3 Gray, 508; 
Denison v. Hyde, 6 Conn. 508; Shumway v. Stillman, 
6 Wend. 447; Rape v. Heaton, 9 Wis. 328; Kerr v. 
Kerr, 41 N. Y. 272; Reed v. Pratt, 2 Hill, 64. Ep.) 
Everett v. Warner Bank. Opinion by Clark, J. 


PATENT — CONSTRUCTION OF —INVENTOR ENTITLED 
TO ENTIRE BENEFIT.—The nature and scope of a pa- 
tented invention are to be ascertained, not merely 
from the title given to it in the patent, but from the 
entire instrument, including the schedule and specifi- 
cation, and all explanatory drawings thereto annexed. 
Hogg v. Emerson, 6 How. 437; S. C., 11 id. 587; Sickles 
v. Gloucester Mfg. Co., 1 Fish. Pat. Cas, 222; Bell v. 
Daniels, id. 372; Locomotive Co. v. Erie Railway Co., 
10 Blatchf. 292; Barrett v. Hall, 1 Mason, 447; Curtis 
on Patents, § 221; U. S. Rev. Stats., § 4884. And a 
patent, like any other document, public or private, is 
to be so construed, if it reasonably may be, as to ac- 
complish its purpose. Ames v. Howard, 1 Sum. 482; 
Blanchard v. Sprague, 3 id. 535; Brooks v. Jenkins, 3 
McLean, 432; Parker v. Stiles, 5id. 44; Bloomer v. 
Stolley, id. 158; Goodyear v. Railroad, 2 Wall. Jr. 356; 
Allen v. Hunter, 6 McLean, 303; Latta v. Shawk, 1 
Bond, 259; Davoll v. Brown, 1 Woodb. & M. 53; Tur- 
rill v. Railroad, 1 Wall. 491; Seymour v. Osborne, 11 
id. 516; Ryan v. Goodwin, 3 Sum. 514; Imlay v. Rail- 
road, 4 Blatchf. 227; Potter v. Holland, 4 id. 238; Jud- 
son v. Moore, 1 Bond, 285, 293; Wyeth v. Stone, 1 Story, 
273; Francis v. Mellor, 1 Pat. Off. Gaz. 48; Carew v. 
Boston Fl. Fab. Co., id. 91,96; Blanchard’s Gun-Stock 
Factory v. Warner, 1 Blatchf. 258; Winans v. Den- 
mead, 15 Hoy’. 330; Waterbury Brass Co. v. N. Y. & 
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Brooklyn Brass Co., 8 Fish. Pat. Cas. 43; Klein vy. 
Russell, 19 Wall. 433; Carter v. Messinger, 11 Blatchf. 
34; Hullett v. Hague, 2 B. & Ad. 370; Bickford v. 
Skewes’ R., 1Q. B. 950. “Intention, in every case, it 
may be admitted, is the primary rule of construction; 
but language invoked to support a particular theory 
must be such as is fit, when it is compared with the 
whole instrument, to express the imputed intention.” 
Clifford, J., in Mitchell v. Tilghman, 19 Wall. 287; 
Evans v. Eaton, 3 Wheat, 454; Many v. Jagger, 1 
Blatchf. 372; Allen v. Hunter, 6 McLean, 303; Page v. 
Ferry, 1 Fish. Pat. Cas. 298; Merrill v. Yeomans, 5 
Pat. Off. Gaz. 267; Rumford Chemical Works y. Lauer, 
10 Blatchf. 122; Piper v. Moon, id. 264; Kittle v. Mer- 
riam, 2 Curt. 475; Wintermute v. Reddington, 1 Fish. 
Pat. Cas. 239; Rich v. Close, 8 Blatch. 41; Palmer v. 
Wagstaff, 9 Exch. 501; Betts v. Menzies, 10 H. L. Cas. 
140. The general rule is that patents are to be so con- 
strued if possibe, that the inventor shall have the’ ben- 
efit of what he has actually invented, if he has invented 
any thing. Woodman v. Stimpson, 3 Fish. Pat. Cas. 
98; Goodyear v. Berry, id. 439; Coffin v. Ogden, id. 
640; 7 Blatchf. 61; Goodyear Dental Co. v. Gardner, 
4 Fish. Pat. Cas. 227; Tompkins v. Gage, 5 Blatchf. 
268; Swift v. Whisen, 2 Bond, 115. The inventor of a 
machine is entitled to the benefit of all the uses to 
which it can be put, no matter whether he had con- 
ceived the idea of the use ornot. Lee vy. Blandy, 2 
Fish. Pat. Cas. 89; Cook v. Ernest, 5 id. 396; Moody v. 
Fiske, 2 Mason, 112; Electric Tel. Co. v. Brett, 10 C. B. 
838; Brunton v. Hawkes, 4 B. & Ald. 541; Roberts v. 
Ryer, 91 U.S. 150. Burke v. Partridge. Opinion by 
Foster, J. 


WATER COURSE— ADVERSE USER OF ARTIFICIAL 
CHANNEL — EASEMENT.— When a stream of water has 
run, unused, in an artificial channel twenty years 
without objection, the owner of tho lower end of the 
channel, building a mill on it, relying upon the stream 
for power, may have the right of a riparian owner of a 
watercourse as against the owner of the otherend, who 
has caused the stream to flow in the channel twenty 
years. Belknap v. Trimble, 3 Paige’s Ch. 577; Delaney 
v. Boston, 2 Harr. 489. A conveyance of land on 
which mills had been erected, which were supplied 
with power furnished by water conveyed to them in 
an artificial channel, carries with it, as appurtenant, 
the right to the use of the water running in such chan- 
nel; and a subsequent conveyance, by tho same 
grantor, of other mills on the same stream, is subject 
to the right appurtenant to the tract first conveyed. 
Shepardson vy. Perkins. Opinion by Stanley, J. 





RECENT ENGLISH DECISIONS. 


AGENCY — CONTRACT OF SALE — UNDISCLOSED PRIN- 
CIPAL— CREDIT GIVEN TO PURCHASER AS AGENT — 
LIABILITY OF PRINCIPAL. — Although a seller, who 
has given credit to an agent believing him to bea prin- 
cipal, cannot have recourse against the undisclosed 
principal, if the principal has bona fide paid the agent 
at a time when the seller still gave credit to the agent; 
nevertheless, if at the time of dealing in the gouds the 
seller was informed that the person who came to buy 
was buying for a principal, but was not told who that 
principal was, he may afterward have recourse to the 
undisclosed principal, who will be liable even after® 
payment to his agent, unless he has been reasonably 
led to infer that the dobt has been paid by the agent, 
or that the seller elects to look to the agent alone for 
payment. On the 10th of March, 1879, the defendants 
gave to C. & Co. an order to buy certain oil. On the 
12th of March C. & Co. purchased the oil from plain- 
tiffs, stating that it was for a principal in the country, 










418 


THE ALBANY LAW JOURNAL. 














———— 





but not giving his name. Part of the oil was delivered 
on the 13th, and the remainder on the 15th of March. 
On the latter date the defendants paid C. & Co. for the 
oil by their acceptances. On the 17th or 18th of March 
the plaintiffs applied to C. & Co. for payment; other 
applications were made to C. & Co. between the 21st 
and 25th of March. C. & Co. stopped payment on the 
27th of March, and on the 28th of March application 
for payment was for tho first time made to the defend- 
ants for the price of the oil. Defendants repudiated 
all liability, whereupon this action was brought to re- 
cover the amount. Held, that as’ no such delay had 
intervened from the purchase of the oil as to lead the 
defendants reasonably to infer that the plaintiffs 
looked no longer to their credit, nor that they looked 
to the agent alone, the plaintiffs were entitled to re- 
cover. Armstrong v. Stokes, L. R., 7 Q. B. 599; Heald 
v. Kenworthy, 24 L. J., Exch. 76; Kymer v. Suwer- 
cropp, 1 Camp. 109. Q. B. Div., Jan. 19, 1880. Irvine 
vy. Watson, 42, L. T. Rep. (N. S.) 51. Opinion by 
Bowen, J. 


CRIMINAL LAW—LARCENY BY ADULTERER.— The 
prisoner, who was previously on familiar terms with 
prosecutor's wife, hired a cart, and told the owner to 
send it to the prosecutor's house to convey furniture 
for the woman whom he would find there to another 
address which he gave to the carter, and where the 
wife had previously engaged rooms without her hus- 
band’s knowledge. The cart was sent as directed, and 
furniture loaded, the wife being present and the hus- 
band absent, and the prisoner not being at the load- 
ing. The wife accompanied the cart to the lodgings. 
Tho prisoner did not appear until the next night, 
which he passed with her there, and then lived there 
in adultery with the wife for some days afterward, 
using the furniture. The jury having convicted the 
prisoner of stealing the furniture, this court affirmed 
the conviction. Cr. Cas. Res., Feb. 28, 1880. Regina 
v. Flatman, 42 L. T. Rep. (N. 8.) 159. 


PARTNERSHIP — CONTINUANCE OF BUSINESS BY 
PARTNERS AFTER EXPIRATION OF TERM OF ORIGINAL 
ARTICLES — APPLICATION OF ARTICLES TO NEW PART- 
NERSHIP. —The original articles of partnership of a 
firm of solicitors contained a clause providing that on 
the decease of one of the partners before the expira- 
tion of the partnership term, the surviving partner 
should pay the executors of the deceased partner a 
certain sum as the purchase-money of his interest in 
the business. After the expiration of the partnership 
term the business was carried on by the partners 
without fresh articles being entered into. Held, on 
the authority of Essex v. Essex, 20 Beay. 442, and dis- 
senting from that of Cookson v. Cookson, 8 Sim. 529, 
that the clause appligd to the partnership existing be- 
tween the partners after the expiration of tho original 
partnership term. The rule laid down in Lindley on 
Partnership (4th ed.), vol. 2, p. 823, approved. Ch. Div., 
Feb. 7, 1880. Cow v. Willoughby, 42 L. T. Rep. (N. 8.) 
125. Opinion by Fry, J. 


WILL — TEARING — REVOCATION. — Where a will, 
having been some years in the custody of the testator, 
was found after his death in a writing-case in which 
the deceased was wont to keep valuable papers, with a 
piece of it containing the signature of one of the at- 
testing witnesses torn off, but so much of the torn 
piece of paper as contained the name of the witness 
was -found carefully preserved and put away in the 
same place as the will, the will being complete as to 
the rest of it in every respect, held, that the testator 
did not tear off the signature of the attesting witness 
animo revocandi, and that the will must therefore be 
admitted to probate. Probate, etc., Div., Jan. 20, 
1880. In Goods of Wheeler, 42 L. T. Rep. (N. 8.) 60. 
Opinion by Sir J. Hannen, P. 





NEW BOOKS AND NEW EDITIONS. 


BIGELOW’s BILLS AND NOTEs. 

The Law of Bills, Notes, and Checks Ilustrated hy Leading 
Cases. By Melville M. Bigelow, Ph. D., Harvard, of the 
Boston Bar. Second edition. Boston: Little, Brown 
& Company, 1880. Pp. xliii, 692. 

N this volume are collected seventy-nine leading 
cases. The subdivision of the subject is as follows: 

Form and requisites; liability of maker to payee and 

of acceptor to drawer; liability of drawer; indorse- 

ment; presentment and demand; proceedings on dis- 
honor; excuses of presentment and notice; who may 
sue as indorsee; bona fide holder for value; discharg- 
ing drawer or indorser; payment. The prominent 
leading cases have been selected, and distributed under 
these heads, furnished with head notes, and amply 
annotated. In the fact of the head notes the work has 
a manifest superiority over Langdell’s Leading Cases 
on the Law of Contracts. The selection of cases is 
undoubtedly good. Wo have had the curiosity to note 
the cases selected from the three leading courts of this 
country, and find them as follows: the Federal Su- 
preme Court, eighteen; the Massachusetts courts, 
eighteen; the New York courts eighteen. We 
have examined several of the principal notes on 
subjects with which we are most familiar, and 
find them sufficiently exhaustive, very well ar- 
ranged, clearly stated, and sound in conclusions. 

There is a precision and a definiteness about a good col- 

lection of leading cases, like this, that especially com- 

mend it to the profession. Such works must always be 

favorites on this account, and herein they have a 

superiority over general text-books. We deem Mr. 

Bigelow’s work one of the most important of recent 

years, and feel sure that it will prove a constant and 

trustworthy assistant to every practical lawyer. 


THOMPSON ON NEGLIGENCE. 
The Law of Negligence in Relations not resting in Contract. 
Illustrated by Leading Cases and Notes. By Seymour 
D. Thompson, author of “Liability of Stockholders,” 
“Homesteads and Exemptions,” “Cases on Self De- 
fense,” etc. In two volumes. 8t. Louis: F. H. Thomas 
& Company, 1880. Pp. elxxviii, 1594. 

This work is similar in plan to Mr. Bigelow’s. The 
cases are distributed under the following divisions: 
grounds of actionable negligence, liability to restrain 
noxious agents; liability for damages caused by fire; 
for injuries committed by animals; for vending, ship- 
ping, or letting dangerous goods on machines; for 
injuries from negligent use of fire arms; for removing 
support of soil; for defects in real property injuring 
persons or animals; for obstructing or endangering 
travel on highway; the law of the road; collision be- 
tween travellers and teams of horse railways; at cross- 
ings between travellers and railway trains; injuries to 
persons on railway tracks at other places than high- 
way crossings; liability of railway companies for 
injuries to domestic animals; negligence of private 
corporations owning public works; of counties, incor- 
porated public boards, and other quasi-municipal 
corporations; of municipal corporations; of public 
officers; of telegraph companies; respondeat superior ; 
liability of master to servant; of servant; proximate 
and remote cause; contributory negligence; remedies, 
procedure, and damages. This is a very exhaustive 
and particular programme, and it has been executed 
with an enormous degree of industry and research, 
and great intelligence, discrimination, and method. 
This work, Mr. Bigelow’s, and the new edition of 
Jarman on Wills, show what good editing can do for 
a legal treatise and how it can construct one out of de 
tached cases. The present is from its nature as well as 
the excellence of its execution one of the richest and 
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most interesting of recent publications. Mr. Thomp-- 
son’s works on Homesteads and Stockholders, and his 
monographs in the Southern Law Review, have made 
him known to the profession as one of the best of our 
new school of legal writers. The leading cases are 
sixty-eight in number, of which three are from the 
Federal Supreme Court, nine from the Massachu- 
setts court, and fourteen from the courts of New York. 
England is very largely, and Pennsylvania and Mis- 
souri are considerably, drawn upon. The table of 
cases, covering 120 pages of very fine print, contains 
not only the titles of cases cited, with the report and 
page, but a list of other cases in which fhey have been 
cited, with an indication as to whether they have there 
been questioned, denied, or overruled, a work in itself 
of marvellous industry, and sufficient for an independ- 
ent volume. The volumes are printed with extreme 
elegance. We have no hesitation in recommending 
the work, and in predicting that it will soon become a 
standard citation in all courts. 
— .—_—__—. 


OBITUARY. 





SANFoRD E. CHURCH. 


gs E. CHURCH, chief judge of the New 
York Court of Appeuls, died very suddenly and 
unexpectedly, probably of apoplexy, at his residence, 
at Albion, on tho 14th inst. We aro indebted to the 
Albany Argus for the following particulars of his 
career: Ilo was born in the town of Milford, Otsego 
county, April 18, 1815, and was therefore a little more 
than sixty-five years of age at the time of his death. 
His parents, who were natives of Connecticut, were of 
English and Scotch descent. They removed from 
Otsego to Monroe county when tho late chief justice 
was but achild, and his education was obtained en- 
tirely in the common schools of that county and at the 
Monroe Academy. In 1835 he went to Albion to re- 
side, and with the exception of a brief residence in 
Rochester, that village. has since been his home. He 
pursued his legal studies with Benjamin L. Bessac, 
who subsequently was law partner until 1843, when he 
associated himself with Noah Davis, now presiding 
judge of the first department of the Supreme Court, 
for the general practice of his profession. This firm 
continued for a period of thirteen years, and on its 
dissolution the firm of Church & Munger was estab- 
lished, and continued until Judge Church’s elevation 
to the Court of Appeals bench. In politics he was 
a Democrat. Ilis first official position was a mem- 
ber of Assembly in 1842, from Orleans county, he 
being the only democratic member that year from the 
old eighth judicial district. Among his associates 
were John A. Dix, Michael Hoffman, John A. Lott, 
David R. Floyd Jones, Horatio Seymour, Arphaxed 
Loomis, Levi 8S. Chatfield, and Calvin T. Hurlburt. 
Mr. Chatfield was speaker and the late John O. Cole, 
of Albany, was clerk of the House. Three years later 
he was appointed district attorney of Orleans county 
by Governor Silas Wright, and subsequently was 
elected by the people to the position. In 1850 he was 
nominated by the democrats for lieutenant- governor, 
Horatio Seymour being the candidate for governor. 
Mr. Seymour was defeated by Washington Hunt, the 
Whig candidate, by about 200 majority, but Mr. Church 
ran ahead of his ticket and was elected. In1852 he was 
re-elected to the same office,and Mr. Seymour was then 
elected governor. In 1857 he was chosen comptroller 
of the State, but was defeated in 1859 and 1864, whena 
candidate for re-election. In 1867 he was elected a 
member of the Constitutional Convention, and was 
chairman of its finance committee. At the Demo- 
cratic National Convention, held in New York city, 
July, 1868, Mr. Church was named by the delegation 





from New York State as its choice for the nomination 





for the Presidency, and his name was presented to the 
convention by Samuel J. Tilden, the chairman of the 
delegation, who cast the vote of the State for him at 
every ballot, untila break was made by other States, 
and Horatio Seymour, who was chairman of the con- 
vention, was nominated. In the spring of 1870, when 
the existing Court of Appeals was to be established, 
Judge Church was nominated by the democratic con- 
vention for chief judge of the court. He was not 
an aspirant for the office. The opposing candidate 
in the convention was George F. Comstock, and the 
opposing candidate in the election was Hon. Henry 
R. Selden, of Rochester. Mr. Church was elected by 
nearly 90,000 majority. He was a delegate to the 
Democratic National Convention of 1844, 1860, 1864and 
1868, and in the convention of 1860 advocated the 
nomination of Stephen A. Douglas. 


LeRoy Mora@aAn. 


On Saturday afternoon, the 15th inst., the Hon. Le- 
Roy Morgan, ex-justice of the Supreme Court for the 
Fifth District, died at his home in Syracuse. He was 
born in Onondaga county in 1810, studied law and was 
admitted to the bar at the age of twenty-two. In 1843 
he was appointed district-attorney for Onondaga 
county, which office he held three years. In 1859 he 
was elected a justice of the Supreme Court, and at the 
end of eight years was re-elected without opposition. 
At the close of his second term he retired to private 
life, and has since practiced his profession. Death re- 
sulted from a general breaking down of the system. 
Tic was a man of learning and ability, and did useful 
service upon tho bench. 

——- — 
CORRESPONDENCE. 


OPPOSITION TO (FIELD’s) New Cryin Cope. 


To the Editor of the Albany Law Journal: 

In your article on Current Topics last week you say 
“To Mr. Field’s Civil Code we have never heard any 
objection which we deem of any weight whatever.”’ 

There is one often urged which you could hardly 
have failed to have heard—that it will injure our busi- 
ness. It makes the law too plain; too easily under- 
stood. Any man of common understanding can read 
it and know just what the lawis. Now, if a layman 
wants to know what his rights are or what the law is 
upon any given subject he has to apply to a lawyer 
who examines the statutes, the common law and the 
reports and writes out an opinion or brief. This new 
Civil Code is a wholesale brief. The whole of the civil 
law is boiled down and so worded as to condense all 
the common law, statute law and decisions on the sub- 
ject to date. It is truly what the committee of the 
Senate of 1879 called it, ‘* An analytical and compend- 
ious digest of the law as it now stands.’’ It would be 
very useful if it could be confined to lawyers, but it 
gives the public the benefit of our accumulated knowl- 
edge, and it will reduce our business, consequently we 
are opposed to it. OnE HunDRED LAWYERS. 


Duties or County JUDGEs. 


To the Editor of the Albany Law Journal: 

In addition to the suggestions contained in a com- 
munication published in volume 21, page 379, of your 
valuable JoURNAL, on the subject of the salaries and 
duties of county judges, allow me toadd a word in 
regard to the Supreme Court and the effect upon that 
court of the amendments proposed in that article. 

Although it is too late at this session of the Legisla- 
ture to obtain any relief, it is none too soon to agitate 
the subject in order that it may be discussed and ade- 
quate measures for relief be brought before the next 
Legislature. 
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The General Terms of the third and fourth depart- 
ments are hopelessly in arrear with their work, and 
there is no probability that their condition will im- 
prove; but on the contrary it will grow worse. The 
General 'Term in each of these departments has more 
work than it can do. 

Should your correspondent’s suggestions in regard 
to the County Courts be adopted, two justices of the 
Supreme Court in each district in the third and fourth 
departments could do all the Circuit, Special Term 
and Oyer and Terminer work which now employs 
three justices. 

The third and fourth departments may then be 
divided into three, as follows: 

Third department to include the third and fourth ju- 
dicial districts; fourth department the fifth and sixth 
judicial districts; fifth department tho seventh and 
eighth judicial districts. 

From each of these departments justices may be de- 
signated to hold General Terms. 

By this plan an additional department and General 
Term may be provided without any additional judges, 
and at very littlo additional expense. This scheme in- 
volves an amendment to section?7, article VI, of the 
Constitution, so as to authorize the Legislature to 
provide for five, instead of four General Terms. 


©. 





NOTES. 

T the Columbia College law school Wednesday, 175 
new lawyers were turned loose on an already over- 
burdened country. Are we to be driven to the despe- 
rate measure of organizing a society for the suppression 
of lawyers? — Troy Times. Let not our good neighbor 
worry himself. The press is always open to unsuccess- 
ful lawyers, and they make the best editors. —— The 
summing up of Mr. Beach in the Billings murder trial 
is pronounced one of the greatest efforts of his life. 
We have long considered him one of the finest living 
forensic orators. The Troy Times speaks of the argu- 
ment as follows: “Tho Hon. Wm. A. Beach, who 
summed up for the defense in the Billings case yesterday 
at Ballston, although upwards of seventy years of age, 
spoke for seven hours with vigor, eloquence and power. 
Mr. Beach began his professional life forty-seven years 
ago in the same court room where yesterday he com- 
manded the rapt attention of a crowded but apprecia- 
tive audience. He was for many years a leader at the bar 
of Rensselaer county, when such champions as David L. 
Seymour, Job 8S. Olin, A. B. Olin, Job Pierson and 
Martin I. Townsend were his colleagues and competi- 
tors. Mr. Townsend and Mr. Beach alone remain — 
two wonderfully well preserved specimens of intel- 
lectual manhood, with little or none of their natural 
forces abated, but both still able to cope with the 
strongest and best men in the profession anywhere. 
Mr. Beach's exordium in the morning was a master- 
piece of eloquence, chaste in language, grand in con- 
ception, forcible in delivery, and tender and touching 
in its reminiscent facts and memories. His subsequent 
analysis of the testimony was remarkably clear and 
logieal, if not altogether convincing as to the inno- 
cence of the accused. He treated two of the elements 
in the case—the gun found in the well and the fact 
that a bullet forced through it would not pass through 
the holein the window pane made by the bullet fired 
at Mrs. Billings by the assassin—with consummate 
tact and ability, and therein showed that in the dem- 
onstration of his propositions, in clear statement of 
facts, and in marvellous command of language he has 
lost none of the fire and the genius of former days. 
The peroration consisted of a few sentences compactly 
knit together into a.plea for justice for his client. Mr 
Beach left the case with reluctance. He could no 


doubt have spoken as many hours more. It is a rare 





thing to see a man of seventy sustain an intellectual 
effort for so long a time, and without a sign of mental 
or physical exhaustion. The admirers of Mr. Beach 
among our readers, who knew him in his younger days, 
will be glad to know that the ‘old man eloquent’ stil] 
ranks among the ablest and best of the lights of the 
profession in the State, especially in the field of foren- 
sic disputation and argument in which he has won so 
many triumphs.”’ 

Mr. John D. Parsons, Jr., announces, to be ready on 
tho 15th of June, tho ‘‘ New York Justices’ Manual,” 
containing all the provisions of the New Code affecting 
Justices’ Courts, fees, etc., with very fill explanatory 
notes, carefully prepared, expressly for the use of jus- 
tices, by Montgomery H. Throop, Esq., late commis- 
sioner to revise the statutes, and all the unrepealed 
old laws relating to the subject. Also a complete set 
of forms for proceedings under the new laws. This will 
enable justices to use their old books of practice, ete., 
in connection with the new laws, and will be indis- 
pensablo for them after September first. Mr. Throop’s 
name is a guaranty that the work will be well executed, 
and his familiarity with the subject as codifier will 
enable him to render it beyond peradventure the best 
on the subject. 

John F. Quarles, a colored lawyer, born a slave, who 
has practiced law for several years at Washington, D. 
C., and who, for the past three years, has been United 
States Consul at Malaga, Spain, was yesterday admit- 
ted to practice in the courts of this State by the Gene- 
ral Term of the Supreme Court. The motion for his 
admission was made by Algernon S. Sullivan, who, 
after stating the facts recited in the papers, said: 
**Although such motions are usually pro forma, for 
special reasons I depart a little from that custom. Mr. 
Quarles is a colored man, and the first of his race who, 
within my knowledge, will have become a member of 
tho bar in the city of New York. In behalf of that 
bar, distinguished for character, learning and liberal 
accomplishments, | welcome Mr. Quarles in advance 
to his full equality in the franchise of the profession, 
and I assure him that his entrance to its ranks is ob- 
served by the bar with cordial and respectful interest.” 
Mr. Quarles was admitted. This is very unmilitary 
conduct on the part of the court and the bar. If Mr. 
Quarles has an appeal pending he will undoubtedly 
cut off his own ears to ingratiate himself with the 
court. 

Commenting on our recent communication respect- 
ing “Ss.,’’ the Albany Evening Times says: ‘“ As there 
is but one s in ‘ scilicet,’ wo must agree with the Roch- 
ester correspondent in doubting whether ‘ss’ can be 
the proper abbreviation for that word. But he is mis- 
taken in asserting that every dictionary states that 
‘ss’ is an abbreviation for ‘scilicet.’ The Encyclo- 
peedia Britannica says: Sc. (scilicet), namely: that is 
tosay. Ss. supra scriplum, sanctissimus senatus. And 
Savage’s Dictionary of Printing says: Ss. semiéssis. 
Half a pound (six ounces). The half of any thing. 
Perhaps, therefore, ‘ss.’ prefixed to an affidavit or 
other document may mean that only one-half of it is 
true. There are a goodly number ox learned lawyers 
among the readers of the Evening Times, and if any 
of them can give more accurate information on the 
subject we shall be glad to publish it.’’. Our own im- 
pression is that ‘‘Ss.’’ isan abbreviation of ‘silly set,” 
and thas while it has a professional application, it does 
not refer to the lawyers.—— We have received an 
**Essay on Codification,” by J. Hampden Dougherty, 
of the New York Bar. The author is favorably known 
to our readers by articles in these columns, and this 
pamphlet is an excellent argument in favor of codifica- 
tion. It can be obtained from Baker, Voorhies & Co., 
of New York city. 
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CURRENT TOPICS. 





HE tributes of public respect to the memory of 
the late Chief Judge Church have been very 
marked and heartfelt. The public journals, so far 
as we know, without distinction of party have gen- 
erously approved his political and judicial career. 
His funeral was attended by the largest concourse 
ever assembled on a similar occasion in western New 
York. In this respect it reminds us of the impres- 
sive funeral of Daniel Webster, buried by his friends 
and neighbors at Marshfield. On Monday morning 
last the Court of Appeals assembled, and after lis- 
tening to a memorial by Judge Folger, adjourned 
one week in respect to the memory of its late chief. 
Judge Folger’s discourse was beautiful in style, ten- 
der and heartfelt in spirit, and most generous and 
most just in its estimate of its subject — entirely 
worthy of the occasion and the writer. The mem- 
ory of lawyers and even of judges is too often 
ephemeral, but the memory of Judge Church will 
be held in affectionate reverence by his contempo- 
raries and effectually preserved by the tradition of 
their descendants and by his own judicial records. 
He has left us untimely, worn out, or to use the 
felicitous expression of Judge Folger, ‘ cut like 
the- diamond with its own dust.” 


The appointments by the Governor to supply the 
vacancy caused by Judge Church’s death seem to 
meet with unanimous approval among all parties. 
The appointment of Judge Folger was one that was 
generally hoped for and expected. Judge Folger is 
a man of very great legal attainments, of large judi- 
cial experience, of general scholarship and culture, 
of acalm and impartial cast of mind, of dignity 
and purity in private and in public life, and of the 
most unswerving integrity. He has commanded 
universal respect during his ten years’ service in the 
court. In point of legal learning he will more 
than make good the loss of Judge Church. There 
are few lawyers so learned as Judge Folger, and 
fewer still who have the command of such felici- 
tous rhetoric in which to convey that learning. It 
has indeed seemed to us that both he and the late 
Judge Allen were frequently led by the affluence of 
their legal knowledge and their facility of expres- 
sion into writing longer opinions than are necessary 
or useful. The exhaustive treatises which the old 
Court of Appeals used to publish from the bench 
are now seldom needed. The day has passed when 
the profession demand complete examinations and 
careful comparisons of cases in judicial opinions, 
and the necessity for such grows every day less, 
This is the province of editors and text-writers, 
But the reports of the present court will remain a 
monument not only to Judge Folger’s learning and 
felicitous expression, but to his logical sense and 
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sound judgment. If we were called upon to select 
one of his opinions as a model of expression, rea- 
soning, and good sense we should point to his dis- 
senting opinion in the Brooklyn bridge case. The 
profession are to be congratulated on the certainty 
of having a candid, patient, and clear-headed chief 
in the ultimate court, and Judge Folger cannot but 
feel touched by the cordial expression of confidence 
and good will which his appointment has called 
forth from them, as well as the general public. 


Judge Finch is much less widely known. If we 
are correctly informed he has had no judicial expe- 
rience, but he is a man of suitable age, of large ex- 
perience, and has the reputation among lawyers of 
possessing considerable legal learning, a sound judi- 
cial instinct, and an unimpeachable character. 
Judge Finch has evinced literary abilities of no 
common order, and has even written some good 
poetry. This may cause some to shake their heads; 
but the union of the poetic and the legal sense is 
not unpreeedented. Talfourd was none the worse 
for having written Ion. Daniel Webster was 
not a contemptible poet. We do not know that 
an occasional oasis is objectionable in a desert, nor 
that justice is the worse for being poetic. Although 
we have not the honor of Judge Finch’s acquaint- 
ance, and do not ourselves write poetry -— that is to 
say, hardly ever —and never, never smoke, we 
must confess that we feel a leaning in his favor 
from knowing that he is the author of ‘The Blue 
and the Gray,” and ‘‘My Last Cigar.” If his law 
turns out sound it will be sweetened by his poetry, 
and if it turns out unsound it may be pardoned on 
account of it. 





Our Constitution provides that in case of a va- 
cancy in the office of chief judge of the Court of 
Appeals, otherwise than by expiration of term, and 
the temporary filling of the vacancy from among 
the associate judges, a temporary appointment of 
associate judge may be made, but the person so ap- 
pointed chief judge shall not be deemed to vacate 
his office of associate judge any longer than until 
the expiration of his appointment as chief judge. 
If Judge Folger therefore should not be elected to 
the office of chief judge he will resume his place as 
associate judge. But if he should be so elected, 
then there will be a vacancy in the office of associate 
judge, to be temporarily filled by appointment, and 
filled by election in the fall of 1881. 


In view of the result of the Billings trial it has 
been suggested that juries should be authorized to 
render a verdict of ‘*‘not proven,” as in Scotland. 
The theory of our law is that an accused person is 
presumed innocent, and that unless his guilt is 
proven beyond a reasonable doubt he is entitled to 
acquittal. The theory of the Scottish law is that 
where the prosecution fail to prove the guilt of the 
accused beyond a reasonable doubt, but the circum- 
stances cast grave suspicion on the accused, there 
may be a verdict to that effect, called a verdict of 
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‘‘not proven.” This is the converse in form but 
the same in effect as the Irish verdict of “not guilty, 
but we advise him never to do so again.” We have 
always regarded this Scottish verdict as a most un- 
just and impolitic one. There is no good reason for 
effectually stigmatizing a man with guilt all through 
his life when there is no sufficient legal proof of his 
guilt. There are many cases where circumstances 
point strongly to the guilt of the accused, but 
where they do not satisfy the mind beyond a rea- 
sonable doubt. There are many cases where it is 
difficult to see who did the act in question if the 
accused did it not. There are many cases where 
there seems to be no motive on the part of any but 
the accused, but where the motive shown on his 
part seems insufficient to instigate the act. In all 
such cases the accused is entitled to a verdict that 
he is not guilty, and not merely to a verdict that 
the evidence does not show his guilt. We put this 
on the ground of justice and policy. We do not 
say that the verdict of ‘‘not proven” is not logic- 
ally true; but we have no doubt that in effect, so 
far as the future reputation of the accused is con- 
cerned, he might as well be pronounced guilty. In 
nearly every prominent case the neighborhood of 
the accused is strongly divided in opinion on the 
subject before the trial. After trial, if the accused 
is not shown guilty beyond a reasonable doubt, he 
is entitled to live in that community without legal 
suspicion, He should not be condemned to go 
through life with the incubus of a suspicion that 
cannot be verified, haunted by the ghost of an un- 
reasonable accusation. We hope never to see the 
Scottish verdict of ‘‘not proven” prevail in this 
country. 


The attention of our State bar is called to a reso- 
lution, passed at the convention of judges to revise 
the general rules of practice, asking that any mem- 
ber of the bar desiring to suggest amendments to 
the rules should send such proposed amendments 
to Judge Mullen, at Watertown, before the last 
Wednesday of May. See 20 Alb. L. J. 280. The con- 
vention was on that day adjourned to June Ist, 
1880, at the new Capitol, at 10 a. m. 


The evidence of the experts in Whittaker’s case is 
simply to the effect that the handwriting of the 
note of warning is in some respects like that of 
Whittaker’s. letter to his mother, and they agree that 
it is a disguised hand. The evidence of Mr. South- 
worth, that the note of warning is on a sheet of 
paper torn from Whittaker’s letter, comes much 
nearer to conviction of Whittaker. Both circum- 
stances are explainable only on the theory of a very 
ingenious conspiracy. This, it is said, is highly im- 
probable. But so, it must be conceded, is the the- 
ory of Whittaker’s guilt. There is a palpable mo- 
tive for the conspiracy in the hatred of Whittaker 
and a determination to drive him away from the 
school. There is no motive for Whittaker to have 
done the act conceivable within ordinary bounds. 
There is much to indicate that he did not do it; his 
uniform good conduct and character; his standing 





in his studies by no means desperate; his persistent 
and substantially consistent denials; his calmness, 
his candor, his willingness to supply specimens of 
his handwriting; the gratuitous absurdity of his 
writing the note of warning to himself. It is not 
at all probable that any jury would convict him on 
this testimony. But however that may be, there 
can be and is no difference of opinion among un- 
biased men, even among many friends of the school, 
as to the indecent conduct of the case by the West 
Point authorities. The trial has served to bring the 
institution into disrepute among lawyers accustomed 
to impartial judicial investigations, and among all 
men who love fair play. Our own observations have 
been addressed to the conduct of the investigation, 
and have not been founded in any prejudice on the 
question of Whittaker’s guilt except such as grows 
out of the intrinsic improbability of that hypothesis. 


Senator Fowler proposes to increase the salary of 
the justices of the Supreme Court of the Third ju- 
dicial district $2,500 annually, to be paid by the 
counties of that district. —-— Mr. Robertson pro- 
poses a considerable number of amendments to the 
Code of Civil Procedure. This is treating the mat- 
ter in the right way — pass it first and amend it 
afterward. That would be a good rule to apply to 
the other Codes. 


There is some good reading for the legislative 
“ Bill Nye” in Judge Sawyer’s opinion in the Chinese 
labor case, which we published in full week before 
last, and we reproduce the following extract for the 
benefit of those who hate the ‘‘ heathen Chinee ” and 
fear they ‘‘are ruined by Chinese cheap labor:” 
**Holding, as we do, that the constitutional and 
statutory provisions in question are void, for reasons 
already stated, we deem it proper again to call pub- 
lic attention to the fact, however unpleasant it may 
be to the very great majority of the citizens of Cal- 
ifornia, that however undesirable, or even ultimately 
dangerous to our civilization, an unlimited immigra- 
tion of Chinese may be, the remedy is not with the 
State, but with the general government. The Chi- 
nese have a perfect right, under the stipulations of 
the treaty, to reside in the State, and enjoy all priv- 
ileges, immunities and exemptions that may there 
be enjoyed by the citizens and subjects of any other 
nation; and under the fourteenth amendment to the 
National Constitution, the right to enjoy ‘life, liberty 
and property,’ and ‘the equal protection of the laws,’ 
in the same degree and to the same extent as these 
rights are enjoyed by our own citizens; and in the 
language of Mr. Justice Bradley, in the Slaughter- 
house cases, ‘the whole power of the nation is pledged 
to sustain those rights,’ To persist, on the part of the 
State, in legislation in direct violation of these 
treaty stipulations, and of the Constitution of the 
United States, and in endeavoring to enforce such 
void legislation, is to waste efforts in a barren field, 
which, if expended in the proper direction, might 
produce valuable fruit ; and besides, it is little short 
of incipient rebellion.” 
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NOTES OF CASES. 


N City of Allegheny v. Zimmerman, 10 Pitts. Leg. 
Jour. 168, the Supreme Court of Pennsylvania 
held that a liberty pole in a public street is not per 
seu nuisance. In September, prior to the election 
of 1876, a liberty pole was erected in the street by 
a large number of citizens as expressive of their po- 
litical convictions. The street was sixty feet wide, 
and the pole stood about eight feet from the curb 
stone and four feet from the gutter, in front of the 
house of one Meyers, who participated in its erec- 
tion. It consisted of three pieces firmly spliced to- 
gether, and securely held by bands and bolts. It 
was otherwise secured in place by ropes tied to the 
chimneys of neighboring houses. It stood for some 
three or four weeks, when in a severe storm and 
gale the ropes appear to have broken, and the pole 
broke off some forty feet above the ground. The 
upper part fell, breaking into several pieces, one of 
which struck the defendant in error, a boy about 
eight years old, who was standing on the sidewalk 
on the opposite side of the street. The court said: 
‘The erection of liberty poles appears to have been 
almost coeval with the birth of our nation. As the 
name imports, they were erected to symbolize our 
liberties, and as a mode of proclaiming that we had 
thrown off all allegiance to the government of Great 
Britain. At first they appear to have been used as 
expressive of concurrence in the principles embodied 
in the Declaration of Independence. As time passed 
on they began to be erected by each political party 
of the country to express its greater devotion to the 
rights of the people. As the object of their erec- 
tion was patriotic, and- with a view of inciting a 
spirit calculated to advance the public welfare, they 
were placed on highways and public squares. The 
people so desired it. The municipal authorities as- 
sented to it. It is a custom sanctioned by a hun- 
dred years, and interwoven with the traditions, 
memories and conceded rights of a free people. 
Unless forbidden by the authorities 1t has been con- 
sidered the exercise of a lawful license incident to 
citizenship. Hence in this case no permission was 
asked of the authorities for leave to erect the pole, 
and no objection was made by them. The travel 
on the street where it stood was merely local. It 
did not occupy the street to such an extent or in 
such a manner that any person complained of its 
interfering with the public travel. To all appear- 
ance the pole was strong and sound. No doubt 
existed as to its strength. In the view taken by the 
court below it mattered not if all these facts were 
proved; and further, that it was well secured; that 
no person had reason to apprehend any danger in 
its remaining there, and that it yielded only to the 
severe gale, yet having broken, the city was liable 
for the injury sustained by the defendant in error. 
If it has been a uniform custom for the people to 
erect such poles in the streets of the city from its 
earliest history, under the implied assent of the mu- 
nicipal authorities, and if this one was so carefully 
erected, having due regard to the material of which 





it was formed, and the manner in which it was se- 
cured, so that a careful and prudent person would 
have apprehended no danger therefrom, we think it 
was not a nuisance per se. It is therefore a question 
for the jury whether it was erected in such a place 
and manner, and maintained for so long a time, 
under all the circumstances, as to have created rea- 
sonable apprehension of danger.” Two judges dis- 
sented. 


In Macon v. Patty, Supreme Court of Mississippi, 
9 Rep. 613, it is held that under the police power of 
the State the duty of paving and repairing the side- 
walk in front of his house may be imposed on the 
owner. The court said: ‘‘It is now well settled, 
with no dissenting voice, except in Iowa, that a 
local assessment requiring each lot owner on a single 
street, or part of a street, to improve the street in 
front of his property, at his own expense, would be 
unconstitutional. But the paving and repairing 
of a sidewalk in front of the owner’s property 
may be imposed on him as a police duty. The po- 
lice power is incapable of exact definition and of a 
precise limitation. It seems to be a power to which 
are referred all governmental acts which are incapa- 
ble of arrangement under any other distinct head, 
and which are at the same time justifiable, as in- 
ternal regulations having in view the facilitating of 
intercourse between citizen and citizen, the preserva- 
tion of good order, good manners and morals, and 
the health of the public. The police power in such 
cases, having reference only to the health and con- 
venient intercourse of the citizens and general pub- 
lic, it would seem, ought not to be exerted to impose 
a burden not necessary to the end proposed. The 
lot owner, when ordered to make or repair his side- 
walk, it would appear, has fully complied with his 
duty when he has used such material as makes the 
walk dry as a necessary requisite to health, and 
smooth and firm for the easy and convenient passing 
of the public. There would be an exception in 
cities which have adopted regulations to prevent the 
spread of fires, as to such parts of them as are within 
the fire limits. Then the requirements of non-in- 
flammable material might be justified. And there 
would be a further exception in those cases, now 
common in large cities, where the lot owner had 
extended his cellar under the sidewalk, or so far 
encroached on it as to bring into operation another 
part of the police power which makes regulations 
for the safety of the public. In such cases the mu- 
nicipal authorities would have the power to pre- 
scribe such a superstructure over the cellar or other 
underlying encroachment as would be permanent 
and strong enough to insure the safety of the pub- 
lic in using it.” But in Gridley v. City of Blooming- 
ton, 88 Ill. 554; 8. C., 30 Am. Rep. 566, it is held 
that a municipal ordinance requiring occupants and 
owners of premises to remove snow from the adja- 
cent sidewalks is invalid. The court say: ‘‘It will 
be conceded the citizen is not bound to keep the 
street in front of his premises free from snow or 
any thing else that might impede travel; then, upon 
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what principle can he be fined for not removing 
snow or other obstruction from the sidewalk in 
which he has no interest other than what he has in 
common with all other persons resident in the city ? 
It is certainly not upon the principle under which 
assessments are made against the owner for building 
sidewalks in front of his property. The cases are 
not analogous. Such assessments are maintained on 
the ground the sidewalk enhances the value of the 
property, and to the extent of the special benefits 
conferred they are held to be valid.” ‘Nor do we 
think this ordinance can be upheld as an exercise of 
the police power inherent in all municipal govern- 
ments. It was expressly decided by this court, in 
City of Ottawa vy. Spencer, 40 Ill. 211, that local im- 
provements of either sidewalks or streets cannot be 
compelled, under the general police power.” 


In Dewey v. Union School District of the City of 
Alpena, 5 N. W. Rep. 382, the Supreme Court of 
Michigan held, April 30, 1880, that where public 
schools were suspended on account of the prevalence 
of small-pox, the teacher remaining ready to per- 
form his contract, he was not, by reason of such 
suspension, precluded from his right to compensa- 
tion during such period, The court said: ‘‘ Beyond 
controversy the closing of the schools was a wise 
and timely expedient; but the defense interposed 
cannot rest on that. It must appear that observance 
of the contract by the district was caused to be im- 
possible by act of God. It is not enough that great 
difficulties were encountered, or that there existed 
urgent and satisfactory reasons for stopping the 
schools; but this is all the evidence tended to show. 
The contract between the parties was positive and 
for lawful objects. On one side school buildings 
and pupils were to be provided, and on the other 
personal service as teacher. The plaintiff continued 
ready to perform, but the district refused to open 
its houses and allow the attendance of pupils, and 
it thereby prevented performance by the plaintiff. 
Admitting that the circumstances justified the offi- 
cers, and yet there is no rule of justice which will 
entitle the district to visit its own misfortune upon 
the plaintiff. He was not at fault. He had no 
agency in bringing about the state of things which 
rendered it eminently prudent to dismiss the schools. 
It was the misfortune of the district, and the dis- 
trict, and not the plaintiff, ought to bear it. The 
occasion which was presented to the district was 
not within the principle contended for. It was not 
one of absolute necessity but of strong expediency. 
To let in the defense that the suspension precluded 
recovery, the agreement must have provided for it. 
But the district did not stipulate for the right to 
discontinue the plaintiff's pay on the judgment of 
its officers, however discreet and fair, that a stop- 
page of the schools is found a needful measure to 
prevent their invasion by disease, or to stay to op- 
pose its spread or progress in the community, and 
the contract cannot be regarded as tacitly subject 
to such a condition.” 











SABBATH BREAKING. 





}EVERAL recent cases respecting Sabbath break- 
ing are worth especial notice. In State y. 
Lorry, 7 Baxt. 95, it was held that keeping open a 
barber’s shop on Sunday is not indictable either as 
a nuisance or a misdemeanor. It was held not to 
be a misdemeanor because a penalty for the viola- 
tion of the Sunday laws is imposed. The question 
then was whether it was a nuisance, and the court 
said: ‘‘It cannot be said that a barber’s shop is 
something which incommodes or annoys, or which 
produces inconvenience or damage to others. On 
the contrary, the business of barbering is so essen- 
tial to the comfort and convenience of the inhabit- 
ants of a town or city that it may be regarded as a 
necessary occupation. To hold that it becomes a 
nuisance when carried on on Sunday is a perversion 
of the term ‘nuisance.’ All that can be said of it is 
that when prosecuted on Sunday it is a violation of 
the statute, and subject to be proceeded against as 
prescribed by law, but not subject to be indicted as 
a nuisance. It may shock the moral sense of a por- 
tion of the community to see the barber carrying 
on his business, with open doors, on Sunday, but it 
produces no inconvenience or damage to others, and 
here fore cannot be regarded in legal contemplation 
a nuisance.” 

The legality of keeping open a barber's shop on 
Sunday was considered in Commonwealth v. Jacobus, 
1 Penn. Leg. Gaz. Rep. 491, where it was held that 
the business of a barber in shaving his customers on 
Sunday morning is ‘‘ worldly employment,” not ‘‘a 
work of necessity or charity.” The court said: ‘‘It 
is argued that as the law does not forbid a person 
to wash and shave himself on Sunday, and thus to 
prepare himself to attend public worship, or other- 
wise properly to enjoy the rest and recuperation 
which it was the purpose of the day to give, there- 
fore another may do it for him without incurring 
the condemnation of the law. This view is not sus- 
tained by the authorities.” ‘‘ It is further contended 
by the counsel for the defendant, that long con- 
tinued usage and customs of society prove that the 
business of a barber is by common consent consid- 
ered a necessity within the meaning of the law. 
And the forcible and exhaustive arguments of 
Lowrie, C. J., in Commonwealth v. Nesbit, 10 Casey, 
398, are urged upon our consideration as decisive of 
this case. In my judgment the points ruled in that 
case and those to be decided here are in no way 
alike. There it was held that a hired servant, with- 
out violation of the act of 1794, might drive his 
employer’s family to church on Sunday in the em- 
ployer’s private carriage, while here the defendant 
claims that he may lawfully keep open a private 
shop on Sunday, shaving and dressing the hair of 
whom may come, whether his customers intend to 
go to church or not, and whether he is entirely able 
to shave himself or not. In that, without regard to 
the necessity of the particular acts done, he claims 
the right to exercise his ‘ordinary calling’ on Sun- 
day as on other days.” ‘‘ But is it a work of neces- 
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sity ? Many persons shave themselves on that day, 
who are shaved by a barber on other days of the 
week. And not one in ten who shave on that day 
employ the services of a barber.’’ The court cite 
Phillips v. Innes, 4 Clark & F. 234, with approval. 
They also say that the defendant’s custom of clos- 
ing his shop at 10 o’clock on Sunday mornings made 
no difference, and conclude: ‘‘If the closing of 
these shops on Sunday is an inconvenience tc the 
public, the remedy rests with the Legislature, and 
not with the court.” 

In the latter case, A. D. 1837, an apprentice to a 
barber in Scotland, bound by his indentures ‘‘ not 
to absent himself from his master’s business on holi- 
day or week day, late hours or early, without leave,” 
went away on Sundays without leave and without 
shaving his master’s customers. eld, by the Lords, 
that he could not lawfully be required to attend his 
master’s shop on Sundays, for the purpose of shav- 
ing the customers, that work, and all other sorts of 
handicraft being illegal, in England as well as Scot- 
land, not being works of necessity, mercy, or char- 
ity. Lord Chancellor Cottenham said ‘this is a 
case of great importance,” and that the work ‘is 
one of mere convenience.” Lord Wynford con- 
curred, saying, ‘‘it was not necessary that people 
should be shaved on Sunday in a public shop; it 
was not an act of mercy, it was clearly an act of 
handicraft.” Lord Brougham also concurred, say- 
ing: ‘*The object of the respondent was gain; and 
he whose object was gain did not come within the 
exception. The necessity contemplated by the ex- 
ception in the statute was the necessity of the per- 
son who worked, and not of him who compelled the 
work. It was said in the court below, that unless 
working persons, who do not themselves shave their 
beards, were allowed to resort to the barbers’ shops 
on Sundays, many decently disposed men would be 
prevented from frequenting places of worship, and 
from associating with their families or friends, from 
want of personal cleanliness. But why should they 
not do the work on Saturday as the people did in 
Glasgow, and in other towns where no sort of work 
was allowed to be done on the Sunday? It might 
as well be said that because a person could not de- 
cently resort to church, or associate with his family, 
unless he was decently clothed and fed, therefore 
the butchers’ and the bakers’ shops should be kept 
open on Sunday morning for the convenience of 
such persons. That was not the practice; the par- 
ties took good care to provide themselves on the 
Saturdays with food and clothing.” 

In a late number of the Scottish Law Magazine and 
Sheriff Court Reporter, we note the case of Leslie v. 
Mackie, in the Aberdeen and Kincardine Small Debt 
Court. The court said: ‘‘The action is for recovery 
of wages, the pursuer alleging that he was wrong- 
ously dismissed. The defender is a doctor practic- 
ing in a country district, and he engaged the pur- 
suer, who is a lad between sixteen and seventeen 
years of age, as his groom, and to give assistance 
about the house and on a small farm which the de- 
fender occupies. On a recent Saturday night, about 


nine o’clock, the defender returned home in a gig 





which had been lent to him by a friend while his 
own was being repaired. He ordered the pursuer 
to have a supply of water at hand for the purpose 
of washing the gig next morning, the defender hav- 
ing received a message requiring him to use his gig 
on a professional errand at an early hour the follow- 
ing day. The pursuer stated distinctly that he 
would not wash the gig on Sunday, and he did not 
do so. On the Monday he repeated the expression 
of his determination not to clean the gig on Sun- 
days; and on the defender explaining to him that 
he considered such refusal an act of insubordination, 
and incompatible with the relation of master and 
servant, the pursuer left his service. On the follow- 
ing day he returned with his father, and they both 
reiterated their determination that the lad should 
not clean the gig on Sundays. The refusal was put 
quite distinctly, on the ground that no work could 
lawfully be done, or ordered to be done, on a Sun- 
day unless it was work of necessity or mercy, and 
that the cleaning of a gig came under neither cate- 
gory. The only other fact in the case which re- 
quires to be noticed is that the pursuer says, and I 
see no reason for disbelieving him, that he offered 
to clean the gig upon Saturday night, but that the 
defender forbade this, on the ground that the opera- 
tion could not be properly performed by lamplight, 
and apparently, on the broad account that he, and 
not the boy, was to be the judge of the time when 
his gig was to be cleaned. These being the facts, 
the question to be determined is whether the de- 
fender’s order to his servant to clean his gig on a 
Sunday was justifiable or not; and that is a ques- 
tion which, when one considers on the one hand 
the existing law on the subject, and on the other 
hand the prevalent usages and opinions of society, 
is not altogether easy to settle.” ‘‘ A general con- 
tract to serve cannot be considered as binding a 
party to serve on a Sunday, and is illegal unless the 
work comes within the description of necessity and 
mercy. I suppose that this doctrine is tacitly ac- 
knowledged in all cases of Sunday work, such as 
those on railways, in blast furnaces, newspaper 
offices, the post-office, etc., ‘necessity’ being con- 
strued as a relative term, and more or less synonym- 
ous with that which is required for the comfort 
and convenience of the majority of the population. 
But none the less is it the law of Scotland that 
handiwork which is not done of necessity nor for 
mercy’s sake is when done on Sunday a breach of 
the law. A distinction has, however, been drawn, 
and it does not seem to me to be altogether a fan- 
ciful one, between the case of a workman ordered 
to work at his craft or to serve in a shop for the sake 
of making gain to his master, and the case of a 
domestic servant ordered to perform an ordinary 
menial office intra parietes of a private house, with 
which the public has no concern, and which is only 
for the master’s convenience, and is incidental to 
the necessary domestic work and household arrange- 
ments, It is further essential to bear in mind that 
in determining what is work of necessity in a do- 
mestic establishment a great deal must be left to the 
discretion of the master. Life would be intolerable 
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in a house in which the servants were to refuse to 
do a certain piece of ordinary work on a Sunday 
which their employer thought necessary, on the 
ground that they were of a different opinion. The 
Sunday work which a master may insist upon hav- 
ing done must be reasonably incidental to work 
which is necessary. For example, I should hesitate 
to hold that a master was entitled to insist that Sun- 
day should be the weekly washing day or the day 
on which the silver plate not in daily use was to 
have its periodical scrubbing. On the other hand, 
a servant would be bound to see that such things as 
are in use at every meal are properly cleaned, even 
although that involve the operation of cleaning be- 
ing done between the first Sunday meal and the 
second. In the present case, it may be assumed to 
have been a work both of necessity and mercy 
which led the defender to take out his gig on the 
Sunday morning. Plainly, the pursuer was bound 
to give him necessary assistance in doing so, and I 
am of opinion that it would be straining the law 
much too far to hold that the master was not justi- 
fied in having his gig made clean and decent for his 
journey. The main difficulty I have in the case 
arises from the fact that the pursuer seems to have 
been willing to clean the gig on the Saturday night, 
so as to obviate the necessity for Sunday work, but 
with reference to this, the principle which I have 
above alluded to comes in. The master must be 
the ultimate judge in such a matter. It is inherent 
in the relation of master and servant that the will 
and opinions of the one must yield to those of the 
other, except when the order is plainly illegal.” 

The cases of Commonwealth v. Johnston and Com- 
monwealth v. Nesbit, cited in the Jacobus case, have 
pertinency on this subject of service. 

In Commonwealth v. Johnston, 22 Penn. St. 102, it 
was held, A. D. 1853, that driving an omnibus daily 
as a public conveyance is a worldly employment, 
and not a work of necessity or charity, and there- 
fore unlawful on Sunday, and the driver was indict- 
able, although the omnibus was used by persons at- 
tending church, This was put on the ground that 
the act was one for gain and convenience. The 
court remarked: ‘If an invalid, or a person im- 
mersed for six days within the close walls of a city, 
requires a ride into the country as a means of recu- 
peration, which is the true idea of rest, there is 
nothing in the act of 1794 to forbid the employ- 
ment of a driver, horses, and carriage on Sunday to 
accomplish it. Equally lawful is the employment of 
the same means to go to the church of one’s choice, 
or to visit the grave of the loved and lost to pay the 
tribute of a tear. In a very high sense, and per- 
fectly compatible with the statute, these are works 
of necessity and charity, and had this defendant 
shown that he was employed for these purposes, and 
that he was merely engaged in accomplishing them, 
he ought not to have been convicted. But such was 
not the case, He was not engaged in executing a 
special undertaking for either of these innocent pur- 
poses, but in performing a contract by the month 
for the driving a public conveyance. The labor for 
which he contracted was to be exactly the same on 





Sundays as on other days of the week. Some would 
no doubt avail themselves of the omnibus to ride 
for health and strength, to visit the cemetery, and 
to go to church, not only on Sunday, but on other 
days of the week; but he was, notwithstanding, a 
common carrier, pursuing his ordinary occupation, 
which was a worldly employment as truly as mer- 
chandise is. The motives of an occasional customer 
do not determine the character of a man’s business, 
Its character is acquired from its general aspects, 
and from the intention of the person prosecuting it, 
rather than from those of the person patronizing it.” 

In Commonwealth v. Nesbit, 34 Penn. St. 398, the 
holding was that a hired domestic servant might law- 
fully drive his employer’s family to church in the em- 
ployer’s private conveyance on Sunday. The court 
say: ‘‘Is this an unlawful act? No member of this 
court has any doubt or hesitation in saying that it 
is not. No man, having a reasonable respect for 
the ordinary customs and usages of the country, 
could ever originate a doubt about it. Since the 
settlement of the country we have had substantially 
the same law on this subject; and under it this sort 
of act has always been deemed lawful, as is shown 
by the fact that it has always been practiced, and 
that its lawfulness has never been questioned. And 
surely, the uniform practical interpretation of a law 
for near two centuries is an argument that is worth 
more than hours of refined criticism and analysis of 
its phraseology. It is the expression of the com- 
mon sense of the country, and therefore the argu- 
ment which common sense most readily appreciates.” 
Among the occupations which may lawfully be pur- 
sued for hire on Sunday, the court mention those of 
the preacher, the religious teacher, the sexton, the 
organist, the singers, the physician, the apothecary, 
the livery-stable keeper, the manufacturer of iron 
and glass, the undertaker, the grave-digger, the 
driver of a hearse or funeral carriage, and household 
domestic servants. The law ‘‘ has never been re- 
garded as applying to the proper internal economy 
of the family. It does not except the ordinary em- 
ployment of making fires and beds, cleaning up 
chambers and fire-places, washing dishes, feeding 
cattle, and harnessing horses for going to church, 
because these were never regarded as the worldly 
business of the family, and therefore not forbidden 
to the head of the family, or to any of the domes- 
tics.”” “Law does not and cannot direct the division 
and apportionment of labor among the members of 
the family. Our law has always considered a man’s 
home too sacred to be subjected to such espionage. 

In Carver v. State, Indiana Supreme Court, March, 
1880, appellant was convicted of desecrating the 
Sabbath by following his usual avocation on that 
day. The evidence showed that the defendant was 
aclerk and book-keeper in a hotel, which kept a 
cigar stand usually attended by another person, in 
the absence of whom the defendant occasionally 
sold cigars to the guests of the hotel. On this occa- 
sion, such person being absent, defendant sold the 
cigars for which he was indicted. Held, that the 
facts do not constitute the offense charged in the 
indictment. There is a daily necessity for putting 
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a house in order, cooking meals, drinking coffee or 
tea, smoking a cigar by those who have acquired 
the habit, or continuing any other lawful habit on 
Sunday, the same as there is on a week day, and 
whatever is necessary and proper to do on Sunday 
to supply this constant daily need is a work of 
necessity within the meaning of the law. It is not 
unlawful to keep a hotel on Sunday in the same way 
that it is usually kept on a week day, and if a hotel 
keeps a cigar stand, which is a part of its establish- 
ment, from which it sells cigars to its guests, board- 
ers and customers on a week day, to sell cigars from 
the same stand in the same way on Sunday is not 
unlawful. There is no difference legally between 
the act of selling a cigar under such circumstances 
and the act of furnishing a cup of tea or coffee, a 
meal of victuals, or supplying any other daily want 
to a customer, on Sunday, for pay. 

In Crossman v. Lynn, 121 Mass. 301, it was held 
that if a maidservant, without any fault on her part, 
is prevented from returning from her mother’s house 
to her employer’s on Saturday night, her employer 
is justified in using his horse and carriage to bring 
her to his house on the morning of the Lord’s day, 
that she may prepare needful food for his family, 
and may maintain an action against a town for an 
injury to his horse, caused by a defect in the high- 
way, while so travelling. 

Ainaiciislipecniiaactit 
BANK TAXATION. 
BY SAMUEL T. SPEAR, D. D. 

Lips Supreme Court of the United States has had 

occasion, both before and since the enactment of 
the National Banking Law, to pass upon the question 
whether the capital stock of banks, if invested in the 
securities of the general government, is liable to taxa- 
tion under State authority. 

In The Bank of Commerce v. New York City, 2 Black, 
620, a case decided in 1862, Mr. Justice Nelson, in stat- 
ing the opinion of the court, said: ‘*The question in- 
volved in this case is, whether or not the stock of the 
United States, constituting a part or the whole of the 
capital stock of a bank organized under the banking 
laws of New York, is subject to State taxation.”’ This 
question was answered in the negative, on the general 
ground set forth in McCulloch v. The State of Maryland, 
4 Wheat. 116; Weston v. The City of Charleston, 2 Pet. 
449; and Osborne v. The United States Bank, 9 Wheat. 
732. 

The doctrine established in these cases is that the in- 
struments and agencies of the general government are 
not taxable by State authority. In the case before the 
court the securities of the United States were not 
taxed eo nomine; yet inasmuch as the capital stock of 
the bank was invested in these securities, a tax upon 
the assessed value thereof was regarded as being in 
effect levied upon them, and the law of New York 
autborizing the levy was hence held to be void. 

The Legislature of New York, in order to evade the 
effect of this decision, in 1863, changed the language of 
the law, and provided that banks should be “liable to 
taxation on a valuation equal to the amount of their 
capital stock paid in or secured to be paid in,”’ etc. 
6 Edmonds’ Stat. at Large, 96. The constitutionality 
of this law was, in 1864, considered in The Bank Tux 
case, 2 Wall. 200. The doctrine of the court was that 
a tax laid by a State on banks, ‘‘on a valuation equal 





to the amount of their capital stock paid in, or secured 
to be paid in,” is a tax on the property of these insti- 
tutions, and that when this property consists in stocks 
of the Federal government, the law imposing the tax 
is void. Taxation of banks under such a law reaches 
that in which the capital stock consists; and when such 
stock dves consist in United States securities, the tax 
reaches these securities, and is, therefore, precluded 
by the Federal Constitution. 

In The Banks v. The Mayor, 7 Wall. 16, it was held 
that United States certificates of indebtedness, issued 
during the war for supplies, and promising to pay the 
sums therein specified, being a part of the capital stock 
of a bank, are beyond the taxing power of the States. 
Chief Justice Chase, in stating the opinion of the 
court, said: ** We fail to perceive either that there is a 
solid distinction between certificates of indebtedness 
issued for money borrowed and given to creditors, and 
certificates of indebtedness issued directly to creditors 
in payment of their demands, or that such certificates, 
issued as a means of executing constitutional powers 
of the government other than of borrowing money, 
are not as much beyond control and limitation by the 
States, through taxation, as bonds or other obligations 
issued for loans of money.’ The court treated both 
classes of obligations as having the same general char- 
acter, and as equally exempt by the Constitution from 
taxation by State authority. 

The same principle was, in The Bank v. The Super- 
visors, 7 Wall. 26, extended to the legal-tender notes of 
the United States, when held by banks as a part of 
their capital. Although these notes are by Congress 
declared to be lawful money in the discharge of con- 
tracts, they are, nevertheless, obligations of the general 
government, and bind the National faith. They are, in 
fact, securities of the United States, aud like any 
other securities of the United States, exempt from 
State taxation. 

These cases settle the question that bank capital, 
consisting in any form of obligation issued by the 
United States, whether that of bonds, certificates of 
indebtedness, or treasury notes, with or without the 
legal-tender quality, is not taxable by the States. The 
taxation of such capital would be practically equiva- 
lent to taxing the obligation; and such a power, if it 
existed at all, might be so exercised as to interfere 
with the operations of the general government. It is 
not necessary for Congress to provide by law that the 
securities of the United States shall be exempt from 
taxation by State authority, since this merely re-enacts 
what, by implication, has been already enacted by 
“the supreme law of the land.” 

Congress, by the act of June 3, 1864, provided for the 
establishment of National banks, and for conducting 
the business of banking under National authority. 
The power of Congress to create a corporation todo the 
banking business, as a means to ends lying within its 
constitutional scope, was thoroughly considered and 
affirmed iu McCulloch y. The State of Maryland, 4 
Wheat. 316; and since that decision the question has 
not been in dispute. In The Furmers’ und Mechanics’ 

Vational Bank v. Dearing, 1 Otto, 29, Mr. Justice 
Swayne, in stating the opinion of the court, said: 
“The constitutionality of the act of 1864 is not ques- 
tioned. It rests on the same principle as the act cre- 
ating the second bank of the United States.’’ He fur- 
ther said: ‘* The National banks organized under the 
act are instruments designed to be used to aid the gov- 
ernment in the administration of an important branch 
of the public service. They are means appropriate to 
that end. * * * Being such means, brought into 
existence for this purpose, and intended to be so em- 
ployed, the States can exercise no control over them, 
nor in anywise affect their operation, except in so far 
as Congress may see proper to permit.” In The Na- 
tional Bank v. The Commoimvealth, 9 Wall. 353, Mr. 








428 


THE ALBANY LAW JOURNAL. 














Justice Miller says: ‘‘The agencies of the Federal gov- 
ernment are only exempted from State legislation so 
far as that legislation may interfere with or impair 
their efficiency in performing the functions by which 
they are designed to serve that government. * * * 
It is only when the State law incapacitates the banks 
from discharging their duties to the government that 
it becomes unconstitutional.” 

Taxation is such a sweeping power, that the States 
would clearly have no authority to exercise it with 
reference to the National banks, if permission had not 
been granted by Congress. Mr. Justice Miller, in The 
People ex rel. Williams v. Weaver et al., Albany Law 
Journal, vol. 21, p. 210, said: *‘ That the provision which 
we have cited was necessary to authorize the States to 
impose any tax whatever on these bank shares is abun- 
dantly established by the cases of McCulloch vy. The 
State of Maryland, 4 Wheat. 316; Weston v. The City 
of Charleston, 2 Pet. 449; Osborne v. The United States 
Bank, 9 Wheat. 738.”’ 

Congress, not intending that National bank shares 
should escape altogether the burdens of State taxation, 
did provide in section 41 of the act of June 3, 1864, 
“that nothing in this act shall be construed to prevent 
all the shares in any of the said associations, held by 
any person or body corporate, from being included in 
the valuation of the personal property of such person 
or corporation, in the assessment of taxes imposed by 
or under State authority, at the place where such bank 
is located, and not elsewhere, but not at a greater rate 
than is assessed upon other moneyed capital in the 
hands of individual citizens of such State; Provided, 
further, that the tax so imposed under the laws of any 
State upon the shares of any of the associations au- 
thorized by this act shall not exceed the rate imposed 
upon the shares in any of the banks organized under 
authority of the State where such association is located ; 
Provided, also, that nothing in this act shall exempt 
the real estate of associations from either State, county 
or municipal taxes to the same extent, according to its 
value, as other real estate is taxed.’’ 13 U.S. Stat. at 
Large, 99. 

By the act of February 10, 1868, Congress provided 
that the words “place where the bank is located, and 
not elsewhere,’’ as occurring above, “‘shall be con- 
strued and held to mean the State within which the 
bank is located;’’ and further provided that “the 
Legislature of each State-may determine and direct 
the manner and place of taxing all the shares of Na- 
tional banks located within said State, subject to the 
restriction that the taxation shall not be ata greater 
rate than is assessed upon other moneyed capitalin the 
hands of individual citizens of such State; And pro- 
vided always, that the shares of any National bank 
owned by non-residents of any State shall be taxed in 
the city or town where said bank is located, and not 
elsewhere.”” 15 U. 8. Stat. at Large, 34. 

The Revised Statutes of the United States, in section 
5219, reproduce this legislation in the following words: 
“Nothing herein shall prevent all the shares in any 
association from being included in the valuation of 
the personal property of the holder or owner of such 
shares, in assessing taxes imposed by authority of the 
State within which the association is located; but the 
Legislature of each State may determine and direct 
the manner and place of taxing all the shares of Na- 
tional banking associations located within the State, 
subject.only to the two restrictions, that the taxation 
shall not be atagreater rate than is assessed upon 
other moneyed capital in the hands of individual citi- 
zens of such State, and that the shares of any National 
banking association, owned by non-residents of any 
State, shall be taxed in the city or town where the 
bank is located, and not elsewhere. Nothing herein 
shall be construed to exempt the real property of asso- 
ciations from either State, county or municipal taxes, 











to the same extent, according to its value, as other real 
property is taxed.” 

The Supreme Court of the United States has, in 
several important cases, been called upon to expound 
this legislation in relation to the taxation of National 
bank shares by the authority of the States. It has in 
this way settled the meaning of the law. 

In Van Allen v. The Assessors, 3 Wall. 573, it was 
held that the tenth section of the act of the Legisla- 
ture of New York, passed March 9, 1865, was void, be- 
cause, while providing for the taxation of the shares 
of National banks, it did not conform to the limitation 
prescribed by Cougress, ‘“‘that the tax so imposed 
under the laws of any State upon the shares of the 
associations authorized by this act shall not exceed 
the rate imposed upon the shares of any of the banks 
organized under the authority of the State where such 
association is located.’”’ The section imposed no tax 
upon State bank shares. 6 Edmonds’ Stat. at Large, 
441, 

In this case it was also held that the shares of Na- 
tional banks in the hands of their owners are taxable 
by State authority, even where the whole capital of 
the banks is “invested in stock and bonds of the United 
States.’’ This decision is the important feature in the 
case. The doctrine of the court was that such taxa- 
tion is not equivalent to taxation of the capital stock 
of the bank or banks, but isa tax upon the interest 
and private property of the individual stockholder, 
which the act of Congress “left subject to taxation by 
the States, under the limitations prescribed.’’ The 
capital stock is the property of the bank, while the 
shares simply represent the shareholder’s interest in 
the banking corporation. This case was hence distin- 
guished from The Bank of Commerce v. New York City. 
2 Black, 620, in which the court held that the capital 
of a bank, if consisting in United States stocks, is not 
taxable by State authority. 

In People v. The Commissioners, 4 Wall. 244, the 
court considered and determined the question whether 
the holder of Nationai bank shares, sought to be taxed 
under State authority, was entitled under the act of 
Congress of June 3d, 1864, to deduct from their valua- 
tion “‘a due proportion of the sum which the bank 
had invested in government bonds.’’ The court, in 
auswer to this question, reaffirmed the principle laid 
down in Van Allen v. The Assessors, 3 Wall. 573, and 
decided that the holder had no such right. Mr. Justice 
Nelson, in giving its opinion, said: ‘It is argued that 
the assessment upon the shares of the relator is at a 
greater rate than that of the personal property of in- 
dividual citizens, upon the ground that allowance was 
made on account of United States securities held and 
owned by them, when at the same time the deduction 
was disallowed to him. The answer is that upon a 
true construction of this clause of the act, the meaning 
and intent of the law-makers were that the rate of 
taxation of the shares should be the same, or not 
greater than upon the moneyed capital of the individ- 
ual citizen which is subject or liable to taxation; that 
is, no greater proportion or percentage of tax in the 
valuation of the shares should be levied than upon 
other moneyed taxable capital in the hands of the citi- 
zens.”” 

In Hepburn vy. The Schoel Directors, 23 Wall. 480, 
the question presented to the court was, ‘‘ whether 
shares of stock in a National bank can be valued for 
taxation by the State in which the bank is located, at 
an amount exceeding their par value.” Hepburn 


claimed that although the real or market value of his 
shares was greater than their par value, the State had 
no authority, under the act of Congress, to exceed the 
latter value when assessing these shares for taxation, 
“This right,” observes Chief Justice Waite, 
think he did not have.”’ 

The same question was considered in The People v. 
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The Commissioners of Taxes aud Assessments, 4 Otto, 
415. The law of New York provided that bank shares 
should be assessed at ‘‘ their full and true value,”’ de- 
ducting the proportional value of the real estate owned 
by the bank. Mr. Justice Hunt, in giving the opinion 
of the court, said: ‘‘ The assessors were justified, un- 
der this authority, in fixing the value as we have stated. 
The appraisement included the reserve fund, which is 
as mucha part of the property of the bank, and goes 
to fix the value of shares, equally as if it were not 
called by that name, but remained as a part of the 
specie, bills discounted, or other funds of the bank, 
undistinguished from the general mass.’’ The shares 
in this case were assessed at fifty-nine dollars each, 
while their par or nominal value was fifty dollars each ; 
and the assessment was held to be not in conflict with 
the act of Congress, 

In The People ex rel. Williams vy. Weaver et al., Alb. 
L. J., vol. 21, p. 210, it was held that the statute of New 
York of April 23d, 1866, which, as construed by the 
Court of Appeals of that State, permitted a debtor to 
deduct the amount of his debts from the valuation of 
his personal property, including moneyed capital, ex- 
cept his bank shares, whether State or National, taxes 
these shares at a greater rate than other moneyed cap- 
ital, and is, therefore, void as to the shares of National 
banks. The limitation imposed by Congress upon the 
States in taxing the shares of these banks was held to 
have “reference to the entire process of assessment,”’ 
including “the valuation of the shares as well as the 
ratio of percentage charged on such valuation.”” Mr. 
Justice Miller, in stating the opinion of the court, said 
in the conclusion: ‘‘We are, therefore, of opinion 
that the statute of New York, as construed by the 
Court of Appeals, in refusing to the plaintiff the same 
deduction for debts due by him, from the valuation of 
his shares of National bank stock that it allows to 
those who have moneyed capital otherwise invested, is 
in conflict with the act of Congress, and the judgment 
of that court is reversed and the case remanded for 
further proceedings in conformity to this opinion.” 
The statute, as construed by the Court of Appeals, 
whose judgment as to its import was a¢cepted as con- 
clusive, was held to work ‘a discrimination against 
the National bank shares as subjects of taxation, un- 
favorable to the owners of such shares,’’ which is con- 
trary to the intent of Congress in giving the States 
power to tax their shares. 

In Pelton v. The Commercial National Bank of Cleve- 
land, Chicago Legal News, May 1, 1880, it was held 
that ‘‘ although the statutes of a State provide for the 
valuation of all moneyed capital for the purposes of 
taxation at its true cash value, including shares of the 
National banks, the systematic and intentional valua- 
tion of all other moneyed capital by the taxing officers 
far below its true value, while National bank shares 
are assessed at their full value, is a violation of the act 
of Congress which prescribes the rule by which those 
shares shall be taxed by State authority.”’ Mr. Justice 
Miller said that ‘‘ the tax on the National bank shares 
against which relief is sought in this suit is between 
fifty and sixty per cent on their real value greater than 
on other moneyed capital, and, therefore, to that ex- 
tent forbidden by the act of Congress."’ The injustice 
in such a case results from the unequal valuation made 
by assessors, even though the percentage of taxation 
on the valuation is the same. This is a very common 
form of injustice. The general fact is that bank shares 
and bank capital are by tax officers assessed at a 
higher valuation, in proportion to their real value, 
than other forms of personal property, and hence they 
are disproportionately taxed. 

In Lionberger v. Rouse, 9 Wall. 468, the question to 
be decided was whether a State, which had in it only 
two banks of issue and circulation existing and doing 








business under its authority, in respect to which it had 
by contract disabled itself from taxing them beyond a 
certain amount, and which also had numerous other 
banks not of issue, could, without coming into conflict 
with the act of Congress of June 3, 1864, lay a greater 
tax on shares in banks and incorporated companies 
generally, including National banks, than that which 
according to the terms of a contract made in 1857 was 
levied upon these two State banks of issue. Could 
the State, being thus limited in respect to these two 
banks to one per cent on their capital stock, as ‘a full 
compensation for all taxes of every kind whatsoever,” 
tax the shares of National banks at a higher rate, ap- 
plying the same rule to all banks with the exception of 
thetwo? This question the court answered in the af- 
firmative. Mr. Justice Davis, in stating its opinion, 
said: ‘‘ Without pursuing the subject further, it is 
enough to say, in our opinion, Congress meant no 
more by the second limitation in the proviso to the 
forty-first section of the National Banking Act than 
to require of each State, as a condition to the exercise 
of the power to tax the shares in National banks, that 
it should, so far as it had the capacity, tax in like 
manner the shares of banks of issue of its own crea- 
tion.’’ Missouri had done this, and hence complied 
“with the demands of the law”’ of Congress,” so far 
as it had the ability to do it.” 

In The National Bank v. The Commonwealth, 9 Wall. 
353, one of the questions decided was, whether the 
statute of Kentucky was void, which required the 
cashier of a National bank, whose stock is taxed, to 
pay at a specified time ‘into the treasury the amount 
of the tax due.’’ The court held the tax in this case 
to be levied on the shares of stock, and not on the 
capital of the bank, and that the Legislature had a 
right, under the act of Congress of June 3, 1864, to re- 
quire the cashier of the bank to pay the tax. There is 
nothing in the Constitution of the United States orin 
this act of Congress to exclude such a provision. The 
provision in no way interfered with the functions of 
National banks as agencies of the general government. 
It was simply a convenient mode for collecting the tax 
on the shares of residents and non-residents; and it 
was not to be inferred “that Congress intended to 
prohibit this mode of collecting a tax which they ex- 
pressly permitted the States to levy.” 

In Waite v. Dowley, 4 Otto, (527, it was held that the 
statute of Vermont “is not‘void, which, for the pur- 
poses of taxation, requires, under a penalty for his 
neglect or refusal, the cashier of each National bank 
within the State to transmit, on or before the fifteenth 
day of April in each year, to the clerks of the several 
towns in the State in which any stock or shareholder 
shall reside, a true list of the names of such stock or 
shareholders on the books of such bank, together with 
the amount of money actually paid in on each share 
on the first day of that month.’’ The fact that Con- 
gress, in the fortieth section of the act of June 3d, 1864, 
required the names and residences of all the stock- 
holders in each National bank to be posted up in its 
place of business for inspection, was not regarded as 
excluding the right of the State to require a list of the 
stockholders for the purpose of imposing a tax on their 
shares, as authorized by Congress. This information 
is necessary to the exercise of the power granted; and 
it is competent for the States to make it the duty of 
National bank officers to furnish it, and to enforce the 
discharge of the duty by penal provisions. 

The legal propositions in relation to bank taxation 
by State authority, established by these cases, are the 
following: 

1. That bank capital, so far as it is invested in the 
securities of the United States, is not taxable by the 
States. 

2. That the shares in National banks are, under the 
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act of Congress of June 3d, 1864, taxable by the States, 
even though the capital stock of the banks be invested 
in the securities of the United States. 

3. That the shareholder in a National bank is not 
entitled to any deduction in the valuation of his 
shares, on account of any investment, by the bank, of 
its capital in United States securities. 

4. That the sharesin National banks, when assessed 
for taxation in the State in which they are located, 
may be valued at an amount exceeding their par 
value. 

5. That where by the laws of a State the owner of 
personal property, including therein his moneyed cap- 
ital, is entitled to have his just debts deducted there- 
from in an assessment for taxation, the owner of 
National bank shares is entitled to the same privilege 
when these shares are assessed for taxation by State 
authority. 

6. That the systematic and intentional valuation of 

other moneyed capital by taxing officers below its true 
value, while National bank shares are assessed at their 
full value, is inconsistent with the act of Congress 
which prescribes the rule for the taxation of the latter 
by State authority. 
7. That where a State by reason of a contract has 
disabled itself from taxing two of its banks beyond a 
certain amount, and lays a tax on all shares of stock 
in banks and incorporated companies generally, its 
disability in respect to these two banks will not debar 
it from assessing and collecting a tax on National bank 
shares for a greater amount. 

8. That a State may require the officers of a National 
bank to pay the tax rightfully laid on its shares of 
stock. 

9. That a State may require the cashier of each Na- 
tional bank within its territorial limits to transmit to 
the clerks of the several towns therein a list of its 
stockholders respectively resident in such towns, and 
of the amount of money actually paid in on each share 
at a specified time, for the purpose of taxing these 
shares, and may penally enforce this requirement. 

These legal propositions, relating to bank taxation, 
have been established by the Supreme Court of the 
United States, interpreting the Constitution of the 
United States and the laws of Congress. 


CONSTITUTIONALITY OF STATUTE RELIEV- 
ING OFFICER FROM LIABILITY FOR 
WRONGFUL SEIZURE ON 
PROCESS. 


1OWA SUPREME COURT — DECEMBER 17, 


1879. 


TOWLE V. MANN. 

A statutory enactment that ‘‘ the claimant of any property 
for the seizure or sale of which an indemnifying bond 
has been taken and returned bythe officer shall be 
barred of any action against the officer levying on the 
property if the surety in the bond was good when it was 
taken,” aright of action against the surety being given 
to the claimant ; held, unconstitutional under the pro- 
vision that no person shall be deprived of life, liberty or 
property without due process of law. 


CTION to recover specific personal property seized 
under an execution by defendant, a constable. 
The answer set up that when defendant seized the 
property a sufficient bond of indemnity was given to 
him, which was filed with the execution, and that by 
virtue of a statute in that behalf he was thereby re- 
lieved from liability. The answer was demurred to on 
the ground that the statute was uuconstitutional. 





Sufficient facts appear in the opinion. From an order 
overruling the demurrer plaintiff appealed. 


Cochran & Bailey, for appellants. 
F. M. Dance, for appellee. 


SEEVERS, J. 1. The Code, § 3055, provides that an 
officer, if he has received the notice therein contem- 
plated, may refuse to levy, or release the levy made, 
unless an indemnifying bond is given him; and section 
3058 is as follows: ‘The claimant or parchaser of any 
property, for the seizure or sale of which an indemui- 
fying bond has been taken and returned by the officer, 
shall be barred of any action against the officer levy- 
ing on the property if the surety in the bend was good 
when it was taken. Any such claimant or purchaser 
may maintain an action upon the bond, and recover 
damages as he may be entitled to.”” Under this stat- 
ute the defense was pleaded, and the effect of the 
decision below is to compel the plaintiff to accept the 
money value of the property, and damages for the 
unlawful taking, in lieu of the property, and the ques- 
tion is whether this statute is constitutional. 

The Constitution of this State provides that “no 
person shall be deprived of life, liberty or property 
without due process of law”’ (art. 1, §9, Code, 770), 
and the same provision is contained in the Constitu- 
tion of the United States. 

The plaintiff claims to be the owner of a portion of 
the property in question, and for the purposes of this 
case such property must be regarded as belonging to 
him. As the defendant relied on the statute as a de- 
fense to the whole action, and the defense was so 
pleaded, the demurrer should have been sustained if 
the same constituted a partial defense only. ‘* Due 
process of law”’ has been variously defined, but it 
‘“‘undoubtedly means in the due course of legal pro- 
ceedings, according to those rules and forms which 
have been established for the protection of private 
rights’? (Edwards, J., in Westervelt v. Gregg, 2 Kern. 
209), and it was intended thereby ‘* to secure the indi- 
vidual from the arbitrary exercise of the powers of 
government, unrestrained by the established princi- 
ples of private rights and distributive justice.” Bank 
of Columbia v. Okely, 4 Wheat. 235. 

Under the pretense that the property in question 
belonged tothe defendants in execution the officer 
levied upon and took possession of the property of the 
plaintiff. The latter is thereby deprived of such prop- 
erty without a trial, without having had his day in 
court, without a pretense that the forms and proceed- 
ings known to the law of the land have been complied 
with; and in effect the plaintiff is compelled to sell his 
property on the market whether he so desired or not. 
The process in the defendant’s hands did not authorize 
him to take the plaintiff's property, and therefore, for 
the purposes of this case, it cannot be regarded as due 
process of law. ‘There is no rule or principle known 
to our system under which private property can be 
taken from one man and transferred to another, for 
the private use and benefit of such other person, 
whether by general laws or by special enactment.” 
Cooley on Const. Lim., 357. 

If the plaintiff cannot recover the specific property 
taken, heis deprived thereof without his consent, under 
and by virtue of a general statute. If this had been 
done directly—that is, if the statute had so provided in 
terms — no one would claim it was constitutional. In 
effect, this precise thing has been done, and the plain- 
tiff's property has been transferred to another, unless 
they can have their day in court, and their right to the 
specific property adjudicated. The rule must be appli- 
cable to all property, and therefore such as may be 
valuable only for its associations may be taken as well 
as that which possesses an intrinsic value. 

Heirlooms, pictures of deceased friends, family bibles, 
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and many other articles of property that might be 
named, must share the fate of other property but 
for the statute exempting them or some of them from 
execution. It may be said the statute does not apply 
to actions to recover specific personal property, but 
only to actions brought against the officer to recover 
the value of the property taken. But it has been held 
otherwise in Kaster & Farwell v. Pease, 42 lowa, 488; 
Finch v. Hollinger, 43 id. 598; and it has been so ruled 
in Missouri under a similar statute. Bradley v. Hollo- 
way, 28 Mo. 150; St. Louis, Alton & Chicago I. Cov. 
Custello, 30 id. 124. Besides this, Code, § 3241, provides 
in actions to recover specific personal property, that 
the plaintiff, if he so elects, if it is found he is en- 
titled to the property, may take judgment for its 
value if the property is not obtained on the writ, and 
also for damages for the detention. The officer may, 
therefore, be made liable to pay the value of the prop- 
erty when the action is brought to recover it, as well 
as if the action were brought directly to recover such 
value. It may also be said that the owner may attend 
the sale, and notify all persons not to purchase, and 
that ifany person does purchase, he may, in an appro- 
priate action, recover the property of such purchaser, 
and that therefore the owner will not be deprived 
permanently of his property, and that if he is so de- 
prived for the short period existing between the levy 
and sale, it will not render the statute unconstitu- 


tional. The objections to this view are at least two- 
fold: 
First. The Constitution in emphatic terms declares 


that no person shall be deprived of his property with- 
out due process of law. No distinction is made 
between a long or short time. The constitutional 
provision is violated whenever a person is deprived of 
his property for any length of time, unless provision 
is made whereby he can maintain an action for its 
recovery. 

Second. It does not follow, because the property is 
offered for sale, there will be bidders. The notice 
given would tend to prevent bidding. If there were 
no purchase the officer must return the property, and 
again offer it for sale, and this may be continued 
indefinitely. There is no provision of law whereby an 
officer may surrender the property to the owner after 
a levy and execution of the bond. It may be further 
said that the officer is not fully indemnified if actions 
like the present may be maintained against him. But 
is this true? The statute provides, and it has been 
held, the officer may refuse to levy, or release the 
property after levy, if he receives a notice in writing 
that another than the execution debtor claims the 
property, and the plaintiff in execution refuses to 
give the officer an indemnifying bond. If such a bond 
is given the officer is sufficiently protected, if he takes 
such a bond as he is authorized to take, and therefore 
it follows that there is not even an apparent necessity 
for the violation of the Constitution for his benefit. 

2. The plaintiffs claim possession of a portion of the 
property under a mortgage executed to them by 
McBride. In such property the plaintiffs have no 
right or interest except to the extent of the debt due 
them. In a constitutional sense such property does 
not belong tothem. We do not therefore see why 
the general assembly may not provide that an action 
for the preservation of their rights thereto should not 
be so brought that a recovery of their pecuniary inter- 
est therein should be a limit of the recovery instead 
of the specific property. The result is that so much 
of the statute as declares, in a certain contingency, 
that the owner cannot maintain an action against an 
officer who may levy thereon under an execution 
against another, for the recovery of the specific prop- 
erty levied on, is unconstitutional and void. 

Reversed. 

Adams, J., dissenting. 





ORDER IN JUDICIAL SALES OF REAL 
PROPERTY. 





SUPREME COURT OF THE UNITED STATES—OCTOBER 
TERM, 1879. 
NATIONAL SAVINGS BANK Or THE DisTRICT OF 
CoLUMBIA et al., Appellants, v. CRESWELL et al. 

1. The doctrine that real estate, subject to a judgment or 
mortgage lien, different parcels of which have been 
alienated to several persons at different times, shall be 
subjected to its payment in the inverse order of aliena- 
tion, is in this casé considered and sustained as tho 
prevailing doctrine in courts of equity. 

2. As itis the first time this court has been called to con- 
sider it, except as an established rule of property ina 
State, the subject is fully considered and the authori- 
ties, English and American, are reviewed. 


PPEAL from the Supreme Court of the District 
4 of Columbia. The facts appear in the opinion. 


MIuuer, J. Samuel P. Brown, being seized in fee of a 
large number of lots constituting the subdivision of a 
tract of land into the town of Mount Pleasant, had a 
judgment rendered against him March 3, 1870, in favor 
of one Jolly, for the sum of $4,694.05, in the Supreme 
Court of the District of Columbia, and the lots being 
within the District, the judgment became from that 
day alien onthem, On the 20th day of June of that 
year, Mr. Brown borrowed of the Freedman’s Savings 
and Trust Company the sum of $10,000, and executed 
to Daniel L. Naton a deed of trust couveying a part of 
the lots owned by him in Mount Pleasant as security 
for the repayment of the loan. Under this deed of 
trust the lots were sold and bought in for the Freed- 
man’s Bank, and they have resold several of them and 
guaranteed the title to the purchasers. 

A few months after the execution of the deed of 
trust above mentioned by Brown, he began to borrow 
mouey from the National Savings Bank, the appellant 
in this case, and gave deeds of trust on other lots in 
the same subdivision to secure the payment of these 
loans. In July, 1874, the National Savings Bank, fear- 
ing the loss of their security by the judgment against 
Brown of March 3, 1870, purchased that judgment, and 
ordered an execution to be issued on it, which was 
levied on the lots conveyed to Eaton for the benefit of 
the Freedman’s Bank. That bank having passed into 
the control of Creswell and others, as commissioners 
appointed to wind up its affairs, they brought the 
present bill in chancery to release those lots from sale 
under that execution. 

The court granted such relief as is authorized by the 
principle, that where real estate is subjected toa lien 
in the hands of its owner, and he sells or mortgages 
separate parcels of that property subsequently to dif- 
ferent persons, and at different times, these parcels 
shall be subjected to payment of the lien in the inverse 
order of their alienation. 

The facts show that the conveyances to secure the 
savings bank were made subsequent to that made to 
secure the Freedman’s Bank, and if the rule we have 
mentioned be a sound one, and there is no special 
reason to exempt this case from its operation, the 
Freedman’s Bank was entitled to bave the lots con- 
veyed to the Savings Bank applied to the extent of 
their value in payment of the judgment, before their 
lots could be subjected to that payment. 

There are one or two matters relied on by appellant 
to take this case out of the rule. 

1. It is said that appellants had no actual notice of 
the deed of trust to Eaton when they took their mort- 
gages, and a large part of the argument of counsel is 
devoted to this subject. But it does not appear that 
the bank in its answer set up the defense of a bonu fide 
purchaser without notice, nor that any such question 
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was raised in the court below. The main foundation 
of the suggestion, however, namely, that there is no 
evidence that the deed to Eaton was recorded, which 
appeared to be so by the transcript, is removed by the 
production of the original deed, having on it the cer- 
tificate of the register of deeds that it was properly 
recorded. This removes the foundation of the argu- 
ment and it must fail. 

Another objection is that the defendant sets out in 
his answer that other persons had bought lots of 
Brown, after the rendition of the judgment, who were 
proper parties to this suit, and that as plaintiff failed 
to bring them before the court, the decree in favor of 
the Freedman’s Bank is erroneous, and must be re- 
versed for that reason. 

But while the answer says that as the defendant is 
informed and believes, there was a considerable 
amount of other property than that described in the 
bill, owned by said Brown, and subject to the lien of 
the judgment, which was sold and conveyed by him 
after his conveyance to secure the debt of the defend- 
ant, it does not describe the property or name the pur- 
chasers or fix the date of their purchases. 

As the purchases are said to be subsequent to the 
creation of defendant’s lien, it was the interest of 
defendant to set out the facts necessary to enable 
plaintiff to bring them before the court. Nothing in 
the decree as rendered prevents defendant from selling 
these lots under his execution. The plaintiff, there- 
fore, was not bound to hunt up the parties and the 
transactions to which defendant merely alludes in 
such vague and indefinite language. 

Lastly, the appellant argues that the subjection of 
the property covered by the lien of the judgment to 
its satisfaction, in the inverse order of its alination, is 
not the prevailing rule in courts of equity, nor the rule 
of property in the District of Columbia. 

Though the attention of counsel was directed dur- 
ing the argument to the production of any authoritative 
decision of the courts of the District or of Maryland 
which would be conclusive of the question, none 
could be found after several days’ opportunity for 
examination, and the decree of the District Court 
must rest on the general equity doctrine, if it be sus- 
tained at all. 

The question is also a new one in this court, for 
the case of Orvis v. Powell, 98 U.S. R. 176, was decided 
on the ground that the principle had become a rule 
of property in Lllinois, and this court would follow it 
in reference to lands in that State. And the case of 
Hughes v. Edwards, 9 Wheat. 490, does not raise the 
question before us now, much less decide it. That was 
merely a question whether improvements constructed 
on the land after the exetution of the mortgage be- 
came subject to its operation. 

The proposition we are called on to consider is one 
on which the authorities, though numerous, are by no 
means in harmony. Judge Story, in his work on 
Equity, vol. 2, § 1253 b, approves the rule so far as any 
of the property subject to the lien remains in the 
hands of the party against whom the lien was first 
established, but he says there is great reason to doubt 
whether it can be applied as between subsequent pur- 
chasers from that party, when it has been alienated at 
different times and to several persons. ‘On the con- 
trary,” he says, in such case “there seems strong 
ground to contend that the original incumbrance or 
lien ought to be borne ratably between them, accord- 
ing to the relative value of the estates. And so the 
doctrine has been asserted in the ancient as well as the 
modern English cases on the subject.” 

The older cases cited for this proposition scarcely 
sustain it. In Sir Wm. Harbert’s case, reported 3 
Coke, 11, it was resolved that “‘if A. be seized of three 
acres and acknowledge a recognizance or statute, and 
enfeoff B, of one acre, and C. of another acre, and the 





third descends to his heir, and if execution be sued 
out against the heir he shall not have contribution 
against the purchasers, for the heir sits in the seat of 
his ancestor.” Among them is also the case of Lanoy 
v. The Duke and Duchess of Athol, 2 Atkyn, 444, in 
which Lord Hardwicke says: ‘* Suppose a person who 
has two real estates, mortgages both to one person, and 
afterward only one estate to a second mortgagee, who 
had no notice of the first; the court in order to relieve 
the second mortgagee have directed the first to take his 
satisfaction out of that estate only which is not in 
mortgage to the second mortgagee, if that is sufficient 
to satisfy the first mortgage, in order to make room 
for the second mortgagee, even though the estates 
descended to two different persons.’’ This seems to be 
a pretty clear statement of the rule adopted in many 
of the States of the Union at the present day, though 
based rather upon the principle applicable to marshall- 
ing assets, that he who has a right to resort to two 
funds, in one of which alone another party has a sub- 
sidiary lien, shall be compelled to exhaust the one to 


‘which the other cannot resort before coming upon the 


one in which they both have an interest, than on 
the ground now relied on in the courts of this coun- 
try. 

That ground is that the first purchaser has a right to 
suppose that the part of the mortgaged property which 
he leaves with the mortgagor will in his hands be first 
subjected to the payment of the mortgage he has made. 
To this Judge Story assents. But the principle goes 
further and holds that when a second purchaser from 
the mortgagor buys either all or a part of the incum- 
bered property which remains, he cannot place himself 
ina better position than his grantor and revive the 
burden on the first purchaser's land, from which it 
had been wholly or partially relieved by its primary 
pressure on the land left by him in the hands of the 
mortgagor. 

No very clear decision of the question seems to have 
been rendered in the English courts on the subject, 
though occasionally alluded to, until the case of Averill 
v. Wade, decided in the Irish Chancery by Lord Chan- 
cellor Sugden in 1835, whose great authority in all that 
concerned titles to real estate will not be disputed. 
Looking to the question as governed by the doctrine of 
marshalling assets he appears to decide against its ap- 
plication in cases like the one now before us, and refers 
to an opinion of Lord Eldon in 8 Vesey, 382, in which, 
while this point was not directly in issue, the argu- 
ment of that eminent chancellor leaned that way. 

But while these latter are authorities of great weight, 
it is to be remembered that they were made long after 
the time to which this court has looked to the English 
Chancery Practice as governing ours, while the case of 
Sir William Harbert, and Lord Hardwicke’s decision 
were before; and that the English courts have not 
considered, as far as we know, the principle on which 
the rule is based in this country. 

That principle was stated by Chancellor Kent, with 
his usual force and clearness, in 1821, in the case of 
Clowes v. Dickenson, which has become the leading 
case on the subject in this country. 5 Johns. Ch. 235. 

After referring to the case of Sir William Harbert, 
he says: ‘This case settles the question as between 
the vendor and purchaser or the heirs of the vendor 
and the purchaser, and if there be several purchasers 
in succession, at different times, 1 apprehend in that 
case also, there is no equality and no contribution as 
between these purchasers. Thus, for instance, if there 
be a judgment against a person owning at the time 
three acres of land, and he sells one acre to A., the two 
remaining acres are first chargeable in equity with the 
payment of the judgment-debt, as we have already 
seen, whether the land be in the hands of the debtor 
himself or of his heirs. If hesells another acre to B., 
the remaining acre is then chargeable in the first in- 
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stance With the debt as against B., as wellas against A. ; 
and if it should prove insufficient, then the acre sold 
to B. ought to supply the deficiency in preference to 
the acre sold to A.; because when B. purchased, he 
took his land chargeable with the debt in the hands of 
his debtor, in preference to the land already sold to A. 
In this respect we may say of him as it is said of the 
heir, he sits in the seat of his grantor, and must take it 
with all its equitable burdens ; it cannot be in the 
power of the debtor, by the act of assigning or selling 
his remaining land to throw the burden of the judg- 
ment or aratable part of it back upon A.” The doc- 
trine and the reason upon which it is founded cannot 
be better stated than in this extract from the opinion. 

We may, as an additional reason, suggest a principle 
often called into action in recent times in the courts, 
namely, that where one of two innocent persons must 
suffer a loss, it should fall on him who by reasonable 
diligence or care could have protected himself, rather 
than on him who could not. In the case supposed the 
second purchaser, at the time of his purchase, knowing 
that the land which he buys is subject to the incum- 
brance before that already sold, can exact of the ven- 
dor security or protection against the incumbrance, 
which it is out of the power of the first vendor to do at 
the time his risk is increased by the very act of the 
second purchaser. 

Since the decision in the case of Clowes v. Dickenson, 
the doctrine there announced has been followed by 
much the larger number of courts of the different States 
though there are a few of very high authority which 
have held that as between vendees of land subject to 
a prior incumbrance, equality is justice, and the debts 
shall bear equally upon all the parcels originally sub- 
ject to it, in proportion to their values. 

The cases are collected in the briefs of counsel on 
both sides in this case, to which reference is here made 
as they will be given by the reporter, and in Leading 
Cases in Equity, vol. 2, part 1, p. 291, edition of 1877. 

We are of opinion that the preponderance of author- 
ity as shown by judicial decisions, as well as the weight 
of sound argument, is in favor of the rule laid down 
by Chancellor Kent, and the decree in this case is ac- 
cordingly affirmed. 

—_——__>____—__ 


NEW YORK COURT OF APPEALS ABSTRACT. 

CORPORATION — LIABILITY OF TRUSTEES AND 
STOCKHOLDERS — ESTOPPEL—STATUTE OF LIMITA- 
tions. —The Brooklyn Gas Savings Company was 
organized under the laws of New York in March, 1868, 
In June, 1868, it bought of one Van Dresar and plaiut- 
iffs a patent right, issuing a quantity of its corporate 
stock to them in payment, and agreeing in addition to 
pay $3,000 in money in thirty days. Defendant was 
then a trustee of the company, and on that day Van 
Dresar was made trustee. Neither at any time re- 
signed. In May, 1869, Van Dresar and plaintiffs recov- 
ered judgment against the company upon its agree- 
ment to pay $3,000 for that sum and interest, and 
execution was returned unsatisfied in December, 1869. 
In July, 1876, Van Dresar transferred his interest in 
the judgment to plaintiffs, and in August, 1876, they 
commenced this action, seeking to charge defendant as 
trustee for the omission of the company to make the 
report required by section 12 of the General Corpora- 
tion Act, Laws 1848, chap. 40, and also as a stockholder, 
on the ground that the capital stock was not paid up. 
or a certificate filed by the trustees, as required by 
section 10. Held, that the action would not lie for 
these reasons: Van Dresar was equally chargeable 
with defendant with the duty of calling in the capital 
stock and filing the certificate and seeing that the an- 
nual report was made. He could not, either alone or 


with his associates, pursue a remedy which, if en- 





forced, would enable him to profit by his own wrong 
or negligence, and his assignees were in no better posi- 
tion. Briggs v. Easterly, 62 Barb. 51; Bronson v. 
Dimock, 4 Hun, 614. The provision of section 12 
mentioned was repealed in 1875 (chap. 611), and the 
right as to action upon it was saved only as to actions 
pending at the time when it took effect. Besides the 
cause of action, if any, accrued in January, 1869, 
against defendant as trustee, and that was barred in 
three years by the statute of limitations. Merchants’ 
Bank of New Haven v. Bliss, 35 N. Y. 412; Wiles v. 
Suydam, 64 id. 173. And the cause of action against 
defendant as stockbcider was barred in six years. 
Phillips v. Therasson, 11 Hun, 141. The fact that the 
stockholder’s liability can be discharged only in the 
manner pointed out in section 10 does not affect the 
running of the statute. Know, appellant, v. Baldwin. 
Opinion by Danforth, J. 

(Decided April 6, 1880.] 

QUO WARRANTO — FORM OF WRIT ONLY ABOLISHED 
— STATUTORY CONSTRUCTION — COURTS MAY EXAMINE 
TITLE OF MUNICIPAL OFFICER—NEW YORK CITY — 
FORMER ADJUDICATION.— (1) It is only the form of 
proceeding by quo warranto that is done away with by 
the Code. The jurisdiction and power of the courts is 
not touched by that section, even if they could be by 
legislation. (2) The charter of New York city pro- 
vides that the board of aldermen “shall be the judge 
of the election returns and qualifications of its own 
members, subject, however, to the review of any court 
of competent jurisdiction.’’ Held, that the courts 
were not by this ousted from originating an inquiry in 
the first instance as to the right to the office of alder- 
man. The fact that the words used are similar to 
those in the State and Federal Constitutions, confer- 
ing a like power on each house of the Legislature as to 
its members, does not exclude the jurisdiction of the 
courts. Inthe one case the jurisdiction is conferred 
by the people upon each branch of the Legislature as a 
co-ordinate body with the courts, and is necessarily 
exclusive. In England the power of the Commons has 
been acquiesced in as exclusive in relation to this 
matter (though it was at times claimed and exercised 
by the King and Council, by the House of Lords, and 
by the Chancellor. Cox's Inst. 117; May’s Law of Parl., 
54; 1 Hallam’s Const. Hist. 273). Cush. L. & Pr. 54; 1 
Bl. Com. 163; 4 Inst. 15. The power is a necessary in- 
cident to every body of that description which eman- 
ates directly from the people. Hammond’s Pol. Hist., 
ch. 3. The power is a part of the judicial power taken 
outof what is conferred at the same time upon the 
courts as vitally affecting the body to whom it is given. 
But this does not apply to a municipal corporation 
which is a creation of the Legislature. (3) And the 
statute mentioned does not give exclusive power in the 
first instance to the board of aldermen. The jurisdic- 
tion of the courts formerly existing is not taken away 
unless by express words. “It isa maxim in the com- 
mon law that a statute made in the aflirmative without 
any negative, expressed orimplied, doth not take away 
the common law.”’ 1 Coke’s Lust. 199; ch. 20-4; Rex 
v. Morely, 2 Burr, 1040; In re Heath, 3 Hill, 52; Peo- 
ple v. B. & R. T. Road, 23 Wend. 222. That rule ap- 
plies here. The Supreme Court is not deprived of 
jurisdiction; a cumulative jurisdiction is created. The 
phrase in the charter, *‘subject, however, to the review 
of any court of competent jurisdiction,” does not im- 
ply that in the legislative purview, the words giving 
power would without some restriction have conferred 
sole, exclusive and final jurisdiction. Whenever anew 
jurisdiction is erected, whether by public or private 
act, it is subject to inspection by the proper court by 
writ of error, certiorari or mandamus. Lawton v. 
Commissioners, 2 Cai. 181. (4) The rule that wherea 
new right or the means of acquiring it is conferred 
and an adequate remedy for its invasion given by the 
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same statute, parties injured are confined to the statu- 
tory redress (Dudley v. Mayhew, 3 N. Y. 9), cannot 
apply to the people. See State v. Fitzgerald, 44 Mo. 
425; Hummer v. Hummer, 3 Greene (Iowa), 142; Wam- 
mack y. Holloway, 2 Ala. (N. 8.) 31; Murfree v. Leeper, 
1 Overton, 1; Burgenhoffer v. Martin, 3 Yates, 479; 
Commissioners v. McCloskey, 2 Rawle, 369. (5) In this 
case relator, who claimed the office of alderman against 
respondent, had instituted proceedings before the 
board of aldermen for the office, and this board had 
decided adversely to relator, which decision had not 
been reversed when the proceedings in this case were 
instituted. Held, that while the decision of the board 
might render the matter res adjudicata as to relator, it 
was not soasto the people. Duchess of Kingston's 
case, 20 How. St. Tr. 3555; Barr v. Jackson, 1 Phillips, 
582; King v. Clarke, 1 East, 38; State v. Hardie, 1 Ired. 
42. Judgment as to the people reversed, and as 
to relator affirmed. People ex rel. Hatzel et al., appel- 
lants, v. Hall. Opinion by Folger, J. Church, C. J., 
dissents as to reversal. 

[Decided Feb. 24, 1880.] 


SPECIFIC PERFORMANCE — WHEN IT WILL NOT BE 
DECREED. — By a contract plaintiffs agreed to grant, 
convey and assign to defendant certain indentures of 
lease of lands and with them ‘‘all and singular the 
premises therein mentioned and described, and the 
buildings thereon, together with the appurtenances to 
be held by the defendant from the lst day of May, 1871, 
for and during the residue of the term of years men- 
tioned in said indentures.*’ The leases held by plaint- 
iffs were invalid and they could not transfer a good 
title for the term granted. Held, distinguishing the 
case from Boyd v. Schlesinger, 59 N. Y. 301, that an 
action for specific performance could not be maintained 
on the agreement by the plaintiffs, the rule that specific 
performance of a contract for the conveyance of land 
oran estate therein will not be decreed against the 
vendee unless the vendor can give a good title being 
applicable. Held, also, that it was immaterial whether 
the vendees did or did not enter into possession under 
the contract, and whether they could themselves cure 
the defects in plaintiffs’ title by purchase from a third 
party. Judgment affirmed. Bensel et ul., appellants, 
v. Gray. Opinion by Rapallo, J. 

[Decided April 6, 1880.] 


TRUST — PURCHASE OF MORTGAGE FOR LESS THAN 
FACE DOES NOT RAISE TRUST FOR MORTGAGOR — ESTOP- 
PEL. — Defendant, for $16,600, purchased a mortgage 
executed by plaintiff's assignor B., for the amount 
of $20,000. Defendant took this mortgage on the faith 
of the sworn statement of B., made at the time, that 
it was given for a full consideration, and afterward 
sold the same for its full face value. Held, in an action 
to establish a trust for the difference between the pur- 
chasing and selling price in favor of plaintiffs, assignees 
of B., that a trust did not thereby arise in favor of B. 
or his assignee against defendant, for $3,400, the differ- 
ence between the amount paid by defendant for the 
mortgage and that received on its subsequent sale. The 
caseof Payne v. Burnham, 62 N. Y. 69, does not justify 
such a limitation on the effect of an estoppelas to imply 
that such a transaction would constitutea trust. While 
equity will not extend an estoppel of such a nature so as 
to avoid the statute of usury beyond the sum necessary 
to reimburse the purchaser for what he has advanced, 
in the action at bar the usury statute does not apply. 
As a general rule the estoppel created by a false repre- 
sentation acted upon is commensurate with the thing 
represented, and operates to put the party entitled to 
the benefit of the estoppelin the same position as if 
the thing represented was true, and when the repre- 
sentation is made on the sale of a chattel or security, 
the security of the purchaser is not limited to a re- 
covery simply of the money advanced, if the pur- 








chaser would recover a benefit beyond that if the fact 
had been as represented. The case of Freeman y, 
Auld, 44 N. Y. 50, gives no support to the claim in this 
actionfora trust. Judgmentaffirmed. Grissler et al., 
appellants, v. Powers. Opinion by Andrews, J. 
[Decided April 20, 1880.] 





UNITED STATES SUPREME COUR! 
ABSTRACT. 


OCTOBER TERM, 1879. 

ADMIRALTY—JURISDICTION OF TERRITORIAL COURTS 
— CARRIER OF PASSENGER — LIABILITY OF SEA-GOING 
VESSEL OWNER FOR INJURY TO PASSENGER — MEASURE 
OF DAMAGES. —In an action brought in the District 
Court of the Territory of Washington, in admiralty, 
against a steamship, for injury received by the com- 
plainant while a passenger thereon from a port in 
Puget Sound to San Francisco, by falling through a 
trap door in the cabin of such steamship, negligently 
left open by those navigating it, held, (1) that Congress 
may confer admiralty jurisdiction upon Territorial 
courts. Instances where such jurisdiction has been 
exercised by the Territorial District Courts under acts 
of Congress are numerous, and they extend from the 
time our Territorial system was organized to the pres- 
ent time, and the power has always been exercised 
without challenge from any quarter and without the 
least doubt of their constitutional or legal authority. 
Maritime cases, in every form of admiralty proceed- 
ing, have been heard and determined in the Territorial 
District Courts, and by appeal in the Supreme Courts 
of the Territories. Cutter v. Steamship, 1 Oregon, 101; 
Price v. Frankel, 1 Wash. T. 33; Meigs v. Steamship, 
id. 78; Griffin v. Nichols, id. 375; Phelps v. City of 
Panama, id. 320. (2) A cause of action of the nature 
of the one in question may be prosecuted by a libel in 
rem against the ship, and the rule is universal that if 
the libel is sustained the decree may be enforced in 
rem, as in other cases where a maritime lien arises. (3) 
Owners of vessels engaged in carrying passengers 
assume obligations somewhat different from those 
whose vessels are employed as common carriers of 
merchandise. Obligations of the kind in the former 
case are in some few respects less extensive and more 
qualified than in the latter, as the owners of the vessel 
carrying passengers are not insurers of the lives of 
their passengers nor even of their safety, but in most 
other respects the obligations assumed are equally 
comprehensive and even more stringent. Carriers of 
passengers by land, it was said in one of the early cases, 
are not liable for injuries happening to passengers 
from unforeseen accident or misfortune, where there 
has been no negligence or default, but it was held in 
the same case that the smallest negligence would ren- 
der the carrier liable, and that the question of negli- 
gence was for the jury. Aston v. Heaven, 2 Esp. 533. 
Passengers must take the risk incident to the mode of 
travel which they select, but those risks in the legal 
sense are only such as the utmost care, skill and cau- 
tion of the carrier, in the preparation and management 
of the means of conveyance, are unable to avert. 
Hedgeman y. Railroad, 13 N. Y. 24. When carriers 
undertake to convey persons by the powerful but dan- 
gerous agency of steam, public policy and safety re- 
quire that they be held to the greatest possible care 
and diligence, the true requirement being that the per- 
sonal safety of the passenger shall not be left to the 
sport of chance or the negligence of careless agents. 
Railroad v. Derby, 14 How. 468, 486. Persons trans- 
ported in such conveyances contract with the proprie- 
tors or owners of the conveyance and not with their 
agents as principals, and the question of the liability 
of the proprietor or owner is wholly unaffected by the 
fact that the defective ship, car, engine, or other appa- 
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‘ratus was purchased of another, if the defect is one 
which might have been discovered by any known 
means. (4) Aftera hearing and taking of testimony 
the District Court awarded complainant $5,000 dama- 
ges. Both parties appealed to the Territorial Supreme 
Court, where the case was again fully heard and testi- 
mony given by both parties. A decree for complain- 
ant for $15,000 was there given. This decree is affirmed, 
the court remarking that damages in such a case must 
depend very much upon the facts and circumstances 
proved at the trial. When the suit is brought by the 
party for personal injuries there cannot be any fixed 
measure of compensation for the pain and anguish of 
pody and mind, nor for the permanent injury to health 
and constitution, but the result must be left to turn 
mainly upon the good sense and deliberate judgment 
of the tribunal assigned by law to ascertain what is a 
just compensation for the injuries inflicted. Railroad 
y. Baron, 5 Wall. 90, 105; Curtis v. Railroad, 18 N. Y. 
534,543. Decree of Supreme Court of Washington Ter- 
ritory affirmed. Steamship City of Panama et al., ap- 
pellants, v. Phelps. Opinion by Clifford, J. 


CoRPORATION — CONTRACT BY OFFICERS OF, BEFORE 
INCORPORATED -— ESTOPPEL — AGENCY. — Plaintiff, a 
manufacturer of machinery, was applied to by defend- 
ants, who claimed to be the prudential committee of a 
corporation organized under the laws of Michigan, to 
manufacture for and ship to the corporation certain 
machinery. The plaintiff accepted the order by a let- 
ter addressed to the corporation under its corporate 
name. A corporation had been formed, but at the 
time the order was given the certificate of incorpora- 
tion had not been filed with the county clerk. Such 
filing is required by law before a corporation is author- 
ized to commence business. The certificate was after- 
ward filed. The defendants, at the time of giving the 
order, had been appointed prudential committee by 
the shareholders of the corporation and had been 
authorized by such shareholders to order this machin- 
ery. Held, that the corporation was liable for the 
machinery, and the defendants individually were not, 
and this notwithstanding that the machinery was 
charged by plaintiff to defendants individually, and 
was so shipped tothem. Theagreement was originally 
made with the corporation, and it could not be after- 
ward changed by either of the parties without the con- 
sent of the other. Utley v. Donaldson, 94 U. 8S. 29. 
The fact that the corporation at the date of the order 
was forbidden to do business, would not affect the re- 
sult, as it subsequently ratified the contract by recog- 
nizing and treating it as valid. This made it in all 
respects what it would have been if the requisite cor- 
porate power had existed when it was entered into. 
Ang. & Ames on Corp., § 804 and note. The corpora- 
tion having assumed by entering into the contract with 
the plaintiff to have the requisite power, both parties 
are estopped to deny it. Id.,§635and note. The re- 
striction imposed by the statute is a simple inhibition. 
Itdid not declare that what was done should be void, 
nor was any penalty prescribed. No one but the State 
could object. The contract is valid as to the plaintiff 
and he has no right to raise the question of its inval- 
idity. National Bank vy. Mathews, 98 U.S. 621. Judg- 
ment of United States Circuit Court, W. D. Michigan, 
afirmed. Whitney, plaintiff in error, v. Wyman. Opin- 
ion by Swayne, J. 


TRUST— WHEN OBJECT OF, COMPLETED, POWER OF 
TRUSTEE DIVESTED — UNAUTHORIZED CONVEYANCE BY 
TRUSTEE. — A. devised and bequeathed his estate to 
trustees A. and W. and to their survivor and his heirs, 
in trust to divide, subject to a life estate in one-third 
to his widow, into four parts, one of which to be given 
to W. at once, one to the children of W., oneto L. and 
one to E. The shares of L. and E. to be held in trust 
during their lives, for their use, and upon their death 








to be vested in the children of W. The will also con- 
tained this: “I give and bestow upon my said trustees 
and the survivor of them the largest powers and dis- 
cretion in taking charge of and managing my estate, 
and authorize them and the survivor to have, hold, 
direct and control the aforesaid trust property, accord- 
ing to their or the survivor’s best judgment, and to 
sell and dispose of the same, or any parts thereof, from 
time to time, subject only to the aforesaid trusts, and 
as freely as I myself could do if living; and also in all 
things to have the same powers, rights, privileges, bene- 
fits, advantages as I myself have, or might have, if 
living, in all and any contracts, bargains, agreements, 
companies, or other compacts to which I am now or 
may become a party.’’ No division or distribution of 
the estate was ever made. After testator’s death, L. 
and E. and the widow and W. successively died. Held, 
that thereafter A. had no power to convey any of the 
trust estate. The doctrine is well settled that what- 
ever the language by which the trust estate is vested 
in the trustee, its nature and duration are governed 
by the requirement of the trust. If that requires a 
fee-simple estate in the trustee, it will be created, 
though the language be not apt for that purpose. If 
the language conveys to the trustee and his heirs for- 
ever, while the trust requires a more limited estate 
either in quantity or duration, only the latter will vest. 
These two propositions are recognized: 1. ‘* Whenever 
a trust is created, a legal estate sufficient for the pur- 
poses of the trust shall, if possible, be implied in the 
trustee, whatever may be the limitations in the instru- 
ment, whether to him and his heirs or not.” 2. “Al- 
though a legal estate may be limited to a trustee to the 
fullest extent, as to him and his heirs, yet it shall not 
be carried further than the complete execution of the 
trust necessarily requires.’’ Perry on Trusts, § 312. 
‘In the United States, the distinction between deeds 
and wills in respect to the trustee’s estate has not been 
kept up; and the general rule is, that whether words 
of inheritance in the trustee are or are not in the deed, 
the trustee will take an estate adequate to the execu- 
tion of the trust, and no more nor less.” Id., § 320. 
The case of Noble v. Andrews, 37 Conn. 346, bears a 
strong analogy to the one before us in principle, where 
it was held that a gift to a person in trust fora wife 
during her life, and to her heirs forever, subject to her 
husband’s curtesy, conveyed to the trustee only an 
estate for the life of the wife, and at her death the 
trust ceased. This subject is considered and the au- 
thorities fully reviewed in the opinion of this court, 
by Mr. Justice Swayne, in Poor v. Consedine, 6 Wall. 
458. ‘It is well settled,’’ says the court, ‘‘ that where 
no intention to the contrary appears, the language cre- 
ating the estate will be limited and restricted to the 
purposes of its creation. And when they are satisfied, 
the estate of the trustee ceases to exist and his titie 
becomes extinct. The extent and duration of the 
estate are measured by the objects of its creation.”’ 
Decree of Supreme Court, District of Columbia, af- 
firmed. Youny, appellant, v. Bradley et al. Opinion 
by Miller, J. 
——_ _»—__—— 


NEW JERSEY SUPREME COURT ABSTRACT. 
FEBRUARY TERM, 1880 


CERTIFICATE OF ACKNOWLEDGMENT — OF MARRIED 
WOMAN’S CONVEYANCE CONCLUSIVE IN ABSENCE OF 
FRAUD. — A mortgage was given by a married woman 
and her husband, on her lands, to raise money to dis- 
charge mortgages and municipal assessments which 
were valid incumbrances thereon, and the money was 
so applied. The mortgage was duly signed, and a cer- 
tificate of acknowledgment before a duly authorized 
officer was indorsed by the officer thereon. At the 
same time, and before the same officer, the wife made 
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_ an affidavit that she was the owner of the premises; 

that they were free from incumbrances other than 
those specified, and that she was of full age, etc. Five 
years afterward she and her husband testified in this 
suit for the foreclosure of their mortgage, that although 
they executed the mortgage, and she swore to the affi- 
davit, yet it was in entire ignorance of their contents, 
and at the request of her father, who negotiated the 
loan, and in whom they had implicit confidence. Held, 
that an officer, in taking the acknowledgment of a mar- 
ried woman to a deed or mortgage, acts judicially. 
That in the absence of fraud or duress, the evidence of 
the parties to the instrument is not admissible to con- 
tradict his official certificate and destroy the title of a 
bona fide grantee or mortgagee. Shep. Touchstone, 9 
Doct. & Stud. 264. The act of the officer by whom the 
acknowledgment of a married woman, under our law, 
is taken and certified, is judicial, and for the security 
of titles, must, in cases where the wife has signed the 
deed and appeared before the officers, be held to be 
conclusive against her in favor of a perfectly bona fide 
grantee, for a valuable consideration. 1 Bishop’s Mar. 
Wom., § 591; Hartley v. Frosh, 6 Tex. 208; Baldwin v. 
Snowden, 11 Ohio St. 203; Bissett v. Bissett, 1 Harr. 
& McH. 211; Ridgely v. Howard, 3 id. 321; Jamison v. 
Jamison, 3 Whart. 457; Schrader v. Decker, 9 Penn. 
St. 15; Michener v. Cavender, 2 Wright, 336; McCan- 
diless v. Engle, 1 P. F. Smith, 200; Wells’ Mar. Wom., 
§ 875; Heeter v. Glasgow, 79 Penn. St. 79; Johnston v. 
Wallace, 53 Miss. 335; Landers v. Bolton, 26 Cal. 406; 
McNeely v. Rucker, 6 Blackf. 391. Homeopathic Mut. 
Life Ins. Co. vy. Marshall. Opinion by Runyon, Chan- 
cellor. 


CORPORATION —DE FACTO OFFICERS MAY MAINTAIN 
ACTION ON BEHALF OF. — An objection will not lie on 
the part of an adverse party to a pleading in behalf of 
a corporation that the persons making the pleading as 
officers of the corporation are not legally such. The 
managers or directors of a corporation are usually 
selected by its proprietors or stockholders; whether 
they select eligible persons or not, or the persons 
selected are appointed in a legal way or not, isa matter 
of no concern to third persons. If the officers selected 
are ineligible, or are elected irregularly or illegally. but 
are allowed by the proprietors of the corporation to 
take control of its property, and to exercise its func- 
tions and powers, they become officers de facto, and as 
such may act for and bind the corporation. An officer 
de facto is one who has the reputation of being the 
officer he assumes to be, and yet is not a good officer in 
point of law. King v. Bedford Level, 6 East, 369. 
From a very early time it has been held that the acts 
of de facto officers are binding upon the corporation, 
until they are lawfully ousted, especially so far as their 
acts create rights in favor of third persons. Angell & 
Ames on Corp., § 287; Doremus v. Dutch Reformed 
Church, 2 Gr. Ch. 349. A suit brought by the de facto 
officers of a corporation cannot be defeated by show- 
ing that such officers were not legally elected. That 
fact constitutes no defense whatever to the action, 
especially in a case where there are no other officers 
vlaiming to represent the corporation. Charitable 
Association v. Baldwin, 1 Metc. (Mass.) 359; Green v. 
Cady, 9 Wend. 414. Mechanics’ National Bank of 
Newark v. Burnet Manufacturing Co. Opinion by Van 
Fleet, Vice-Chancellor. 

DuRESS— WHAT DOES NOT CONSTITUTE—REPAY- 
MENT OF AVAILS OF CRIME WHILE UNDER ARREST. — A 
gold-refiner, on being accused, confessed that he had 
taken gold intrusted to him by his employers to refine. 
While under arrest at the police station, he agreed to 
make restitution by giving a mortgage on his lands for 
the amount which he admitted he had taken, and ac- 
cordingly gave such mortgage, which was drawn by a 
lawyer and duly acknowledged by him and his wife. 





He was afterward indicted for the offense, pleaded 
guilty and was sentenced. On foreclosure, held, that 
the mortgage was not void on the ground of duress, 
Smillie v. Titus. Opinion by Runyon, Chancellor, 


MISTAKE — MUST BE MUTUAL TO AUTHORIZE RELIEF, 
— To reform a deed on the ground of mistake, it must 
be shown conclusively that such mistake was mutual, 
Where the bill does not allege, nor the accompanying 
affidavits state, that the mistake was mutual, and the 
answer denies it, the deed cannot be rectified. It ig 
not enough to show that the alleged omission was con- 
trary to the intention of the complainants; it must 
also be shown incontrovertibly that it was contrary to 
the intention of both parties. Thompsonville Scale 
Manufacturing Co. v. Osgood, 26 Conn. 16; Nevins y. 
Dunlap, 33 N. Y. 676; Kerr on F. & M. (Am. ed.) 409, 
Ramsey v. Smith. Opinion by Runyon, Chancellor. 


———_>___—. 
NEBRASKA SUPREME COURT ABSTRACT. 
MARCH, 1880. 


ASSIGNMENT FOR CREDITORS UNDER LAWS OF ONE 
STATE DOES NOT BAR ACTION BY CREDITOR IN AN- 
OTHER State.— Defendant made an assignment for 
the benefit of creditors under the laws of Lllinois, and 
plaintiff, a creditor, presented and proved his claim in 
those proceedings. Held, not a bar to a suit in Ne- 
braska against defendant on the claim, there being 
nothing in the statutes of Illinois or in the deed of as- 
sigument that barred any other remedies open to the 
creditors. In Haskins v. Alcott, 13 Ohio St. 210, the 
court says that the general principle is that a debtor 
cannot change his relations to his creditors by a volun- 
tary assignment. It is very questionable whether the 
mere receipt of partial payment from the assignee, out 
of the trust fund, where the terms of the assignment, 
or of the statute, do not expressly bind the creditor to 
delay suit, will bar the creditor from suing until the 
trust is terminated. The bar, if any, must arise out 
of a contract or statutory inhibition, express or im- 
plied. In Bank of Bellows Falls v. Deming, 17 Vt. 366, 
where the creditor received a payment from the as- 
signee on his indebtedness, there being nothing in the 
assigument which bound the creditors to delay com- 
mencing suits, it was held that there was no such 
agreement implied from receiving the payment. In 
Hogg v. Charton, 25 Penn. St. 200, where plaintiff had 
commenced equitable proceedings in New York, to 
have funds in the hands of a receiver applied in pay- 
ment of his debt, it was said that plaintiff had a right 
to seek satisfaction out of funds in the hands of the 
receiver in New York, and to pursue his remedy 
against the defendant in Pennsylvania at the same 
time. He might pursue both remedies until he ob- 
tained satisfaction from one of them. Gross v. Bunn. 
Opinion by Cobb, J. 


CONTRACT — PART PERFORMANCE WHEN GROUND 
FOR ACTION ON—MEASURE OF DAMAGES.— Plaintiff 
agreed to thresh the grain raised by defendant during 
1878, at a specified price per acre. After threshing 
about one-third plaintiff refused to thresh the balance. 
In an action to recover for threshing the third, held, 
that plaintiff was entitled to recover for the amount 
threshed at the stipulated price less the damages sus- 
tained by defendant for the failure to complete the 
contract. When the contract is susceptible of division, 
and its entirety has been destroyed by part perform- 
ance, from which the other party has derived a bene- 
fit, the law raises an implied promise to pay to the 
extent of the benefit received, and an action may be 
maintained thereon after the time has expired for the 
completion of the contract. In the leading case of 
Oxendale v. Wetherall, 17 E. C. L. 386, an action was 
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brought to recover the price of 130 bushels of wheat 
sold and delivered by the plaintiff to the defendant at 
eight cents per bushel. The defendant proved that he 
made an absolute contract for 250 bushels, and con- 
tended that as the plaintiff had not fully performed, 
he could not recover. It was held that the plaintiff, 
having retained the 130 bushels after the time for com- 
pleting the contract had expired, was bound to pay for 
the same. See, also, Boerker v. Hoyt, 18 Pick. 555; 
Britton v. Turner, 6 N. H. 481. The same rule applies 
to contracts for labor. Byerlee v. Mendel, 39 Iowa, 
382; Pixler v. Nichols, 8 id. 106. There is no difference 
in principle between the case of a vendee receiving and 
retaining a quantity of goods sold under an entire 
contract, after the vendor has refused to deliver the 
residue, and that of a party who has employed another 
to perform certain labor, but who, after performing a 
portion of the labor under the contract rejects or re- 
fuses to perform the remainder. In neither case can an 
action be maintained on the original contract, but in 
both cases the party has received and appropriated 
what is done, and to the extent that he is benefitted 
over and above the damage which has resulted from 
breach of the contract by the other party the law im- 
plies a promise to pay for such excess. Any other rule 
is fraught with gross injustice, and assumes that the 
party failing to perform is in all cases at fault, and 
offers an inducement to the opposing party, indirectly, 
to prevent a performance. But when a contract is 
shown to have existed, the measure of recovery for the 
services rendered is the price fixed in the contract, less 
the damages sustained by the employer by reason of 
the non-performance. Doolittle v. McCullough, 12 
Ohio St. 360; Corwin v. Wailace, 17 Iowa, 374. Mce- 
Millan v. Malloy. Opinion by Maxwell, C. J. 


———— 


RHODE ISLAND SUPREME COURT AB- 
STRACT. 


FEBRUARY TERM, 1880, 


CONSTITUTIONAL LAW— CHANGE IN LAW OF EVI- 
DENCE — ADVERSE POSSESSION. — A statute of Rhode 
Island, providing that “in all suits hereafter brought 
in which the title to any easement in real estate shall 
be claimed by virtue of adverse possession of the same 
for the period of twenty years, or by prescription, the 
use of the same shall not be admitted as evidence that 
the party claimed the easement as his right, but the 
fact of adverse possession shall be proved by evidence 
distinct from and independent of the use; and that 
the party against whom the claim is made had express 
notice thereof; and these provisions shall apply to 
public as well as private claims, ’’ is, so faras it applies 
to easements acquired by adverse user or prescription 
before its enactment, unconstitutional and void, being 
in violation of the fourteenth amendment of the Con- 
stitution of the United States, and of article 1, section 
10, of the Constitution of Rhode Island. McCready v. 
Sexton, 29 Iowa, 356; Abbott v. Lindenbower, 42 Mo. 
162; Cooley’s Const. Lim. 369. This statute does more 
than merely change a rule of evidence. It prescribes a 
new thing to be proved as well as a new way to prove 





it. It virtually extinguishes every easement acquired. 


by adverse user or prescription, unless, by some fortu- 
nate occurrence, the owner of the servient estate had 
express notice, during all the twenty years’ or longer 
use, that the use was under aclaim of right. It takes 
away the right by refusing the remedy, except under 
an impossible condition, and it is just as unconstitu- 
tional to take away a vested right in that way as to do 
it in express terms. Conway v. Cable, 37 Ill. 82, 89; 
Davies v. McKeely, 5 Nev. 369; Hunt v. Hunt, 37 Me. 
333; McLeod vy. Burroughs, 9 Ga. 213; Proprietors of 
Kennebec v. Laboree, 2 Me. 275. See, also, Ervine’s 


Appeal, 16 Penn. St. 256; Greene v. Briggs, 1 Curt. 311; 
Murray’s Lessee v. Hoboken Land Co., 18 How. (U. 8.) 
272, 276. Reynolds v. Randall. Opinion by Durfee, C. 
J. Potter, J., dissented. 


EXECUTOR—NOT LIABLE FOR LOSS OF TRUST PROP- 
ERTY BY ROBBERY, WHERE DUE CARE EXERCISED— 
CONSTRUCTION OF WILL. — A testator directed his ex- 
ecutors within two years after his death to invest the 
sum of $5,000 “in such stocks or other productive 
property as they may deem advisable, in their names 
as executors,’’ for the benefit of his grandson, the trust 
fund to be paid over to the grandson when twenty-five 
years of age. The executors, within the time limited, 
opened an account in their books in which they charged 
themselves as trustees, and credited the grandson with 
$5,000. They invested this sum in three United States 
7-30 coupon bonds, and two coupon bonds of the State 
of Rhode Island. These bonds they put into an en- 
velope, labelled ‘“‘ investment of five thousand dollars 
for’’ the grandson, with the date of the purchase, put 
this envelope into a tin box, and put the tin, box into 
the vault of a bank in Providence. Held, that by 
these acts of the executors the trust for the grandson 
was properly and legally constituted. The bank vault 
was robbed and the bonds lost. Subsequently the 
executors, by giving indemnity, obtained, through an 
agent, whom they had reason to believe honest, the 
issue of new United States bonds in place of those 
stolen. The agent appropriated the bonds, and buta 
portion of their value could be recovered. Held, that 
the executors or trustees were not liable for the loss 
caused, either by the robbery of the vault or by the 
theft of the agent. In managing trust property, a 
trustee must use as much care as prudent men ordina- 
rily adopt in their own business — more cannot be re- 
quired of him. The trustees deposited in a savings 
bank the money recovered from the agent. Held, that 
this investment complied with the directions of the 
will. * * The rulein all cases of this sort is, that 
when a trustee acts by other hands, either from neces- 
sity or conformably to the common usage of mankind, 
he is not to be made answerable for losses. 2 Story’s 
Eq. Juris., §1269; Perry on Trusts, §§ 404, 441; Lewin 
on Trusts, 224, 260 (6th ed.); Litchfield v. White, 7 N. 
Y. 438. Carpenter v. Carpenter. Opinion by Durfee, 
C. J. 

_——_-———_—_——. 


RECENT ENGLISH DECISIONS. 

ACTION— FOR SPECIAL DAMAGE FROM PUBLIC 
NUISANCE.—Where an indictment can be maintained 
against a corporation for something done to the gen- 
eral damage of the public, an action can be maintained 
for special damage thereby done to an individual. 
There is no distinction in this respect between non- 
feasance and misfeasance. The appellants, under 
their act of incorporation, had “the care, construc- 
tion, and management” of the roads and streets 
within their municipality. The brickwork of a drain 
constructed by the appeHants under one of their streets 
having broken away, and not having been repaired, the 
rain washed away the soil, and caused a hole which 
was left unfenced. The respondent’s horse fell into 
this hole as he was riding along the street at night, and 
caused an injury to the respondent. Held, (affirming . 
the judgment of the court below), that it was the duty 
of the appellants to keep the work constructed by 
them in such repair as to prevent its causing a danger 
to passengers on the highway, and that an action 
would lie against them at the suit of the respondent. 
Hartnall v. Ryde Commissioners, 5 B. & 8. 361, fol- 
lowed. Cases cited: Whitehouse v. Fellows, 10 C. B. 
(N. 8.) 731; White v. Hindley Local Board, L. R., 10 
Q. B. 219; Henley v. Mayor of Lyme Regis, 5 Bing. 





101; S. C.,3 B. & A. 77; Atkinson v. New Castle Water 
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Works Co., L. R., 2 Ex. Div. 441; McKennon vy. Pen- 
son, L. R., 8 Ex. 327. Priv. Coun., March 11, 1879. 
Borough of Bathurst v. MacPherson. Opinion by Sir 
Barnes Peacock, 11 L. T. Rep. (N. 8.) 778. 


LIBEL — REPORT OF PROCEEDINGS IN COURT OF 
JUSTICE — PRIVILEGE— CORRECT REPORT SENT WITH 
MALIcE.— The privilege attaching to a correct report 
of proceedings in a court of justice, and the conse- 
quent protection afforded to untrue and defamatory 
statements appearing therein, can only be claimed by 
persons who publish such report bona fide and without 
malice, or in the ordinary course of their duty. Lord 
Coleridge remarks, in the case of Seaman v. Nether- 
clift, 35 L. T. Rep. (N. S.) 784; L. Rep., 2C. P. Div. 53, 
all the authorities were gone into. There are certain 
cases in which the privilege is absolute. The privilege 
attaching to the speeches of counsel is absolute; the 
privilege of a witness giving evidence is absolute; the 
privilege of statements in pleadings is absolute; the 
privilege of persous making statements ou affidavit is 
absolute. It is now sought to extend this absolute 
privilege to the reports of proceedings in courts of 
justice. No case has been cited in which that has yet 
been done, and I am unaware of any. Ct. App., Nov. 
15, 1879. Stevens v. Stevens. Opinions by Lord Cole- 
ridge, C. J., and Bramwell and Brett, LL.J., 41 L. T. 
Rep. (N. 8.) 782. 

MARINE INSURANCE — CONSTRUCTIVE TOTAL LOSS — 
ABSOLUTE DAMAGE CAUSED BY PERILS INSURED 
AGAINST.— A shipowner claimed against the insurance 
company, of which he was a member, upon a policy of 
insurance incorporating the by-laws of the company. 
A constructive total loss of the ship was admitted, but 
the defendants disputed the claim on the strength of a 
by-law which provided that in the event of any ship 
being stranded or damaged and not taken into a place 
of safety, it should be lawful for the directors of the 
company to use every possible means in their power to 
procure the safety of the said ship, the owner bearing 
his proportion of the expense incurred; and that no 
acts of the company or its agents, under or in pursu- 
ance of the power thereby reserved to the company, 
shall be deemed or taken to be an acceptance or recog- 
nition of any abandonment of which the assured may 
have given notice to such company; and that the 
company, under any circumstances, should only pay 
for the absolute damage caused by the perils imsured 
against, which in no case was to exceed the sum in- 
sured. Held, by Lush, J., on further consideration, 
that this by-law was no answer to the action. Q. B. 
Div., Dec. 20, 1879. Forwood vy. North Wales Mutual 
Marine Ins. Co., 41 L. T. Rep. (N. 8.) 802. 


— -____—__ 


NEW BOOKS AND NEW EDITIONS. 


Jacon’s FisHer’s DIcEst. 


THE third volume of this important work comes to 
us from George S. Diossy, New York. It contains 
the titles Criminal Law — Entry, and pages (by col- 
umns) 2997-4650. We have sufficiently noticed the 
work on the appearance of the preceding volumes. We 
see no falling off in the publication in any respect, and 
regard it as indispensable to every practitioner. 


WHARTON’S CRIMINAL LAW. 


A Treatise on Criminal Law. By Francis Wharton, LL.D., 
author of Treatises on “‘ Evidence,” ** Conflict of Laws,” 
“Negligence,” and “Agency.” In two volumes. A 
Treatise on Criminal Pleading and Practice. (Same au- 
thor.) In one volume. Eighth edition. Philadelphia: 
Kay & Brother, 1880. Pp. 813, 831, 804. 


Dr. Wharton’s great work needs no introduction to 
our readers. Its merits are perfectly familiar to the pro- 





fession,and that its merits have been properly estimated 
is shown by the number of editions through which it has 
passed. In Dr. Wharton and Mr. Bishop our country 
possesses two writers on criminal law who are unri- 
valled in England. It is not our purpose to make any 
comparison of their merits. Each has his distinctive 
abilities. The present work is the freshest, and brings 
us abreast of the latest decisions. In the present 
edition the original arrangement is considerably modi- 
fied. This is explained by the author as follows: “In 
the first place, the enormous accumulation of cases 
renders it impossible, without undue expansion, to re- 
capitulate, in connection with each crime, the adjudi- 
cations which bear on itincommon with other crimes 
and makes it desirable, therefore, to discuss these 
rulings in a preliminary exposition, considering subse- 
quently each crime only in respect to its distinctive 
characteristics. In the second place,a due regard both to 
symmetry and to convenience requires that the generic 
principles belouging to all crimes should be considered 
at large before the differentia of each crime is detailed. 
I have therefore rearranged the work on the following 
basis: two volumes are given, first, to the statement 
of the principles or philosophy of Criminal Law, as 
bearing on crimes in general; and secondly, to the ex- 
amination of specific crimes referring in each case for 
general principles to the general exposition. A third 
volume is given to Criminal Pleading and Practice, 
and a fourth to Criminal Evidence. The latter volume 
may be also regarded as supplementary to any treatise 
on Evidence in Civil Cases. This re-arrangement of 
the plan of the work has necessitated a re-writing of 
its contents.’’ The work is published in luxurious 
style. 


GorrRAUD’s FRENCH CODE OF COMMERCE. 


The French Code of Commerce and most usual Commercial 
Laws, with a Theoretical and Practical Commentary, 
and a Compendium of the Judicial Organization and of 
the course of Procedure before the Tribunals of Com- 
merce, together with the Text of the Law; the most re- 
cent Decisions of the Courts; and a Glossary of French 
Judicial Terms. By Leopold Goiraud, Licencié en 
Droit, Avoué au Tribunal Civil du Departement de la 
Seine. London: Stevens & Sons; New York: Baker, 
Voorhis & Company; Paris: Marchal, Billard et Cie., 
1880. Pp. vi, 842. 


This work presents a very elaborate account of the 
French commercial law, which will be useful to those 
in our country who have professional or business rela- 
tions with that country, or are desirous of understand- 
ing that law as matter of scholarship. The work 
seems methodical and exhaustive. The author makes 
an unnecessary apology for his English, and acknowl- 
edges his obligations to M. Clunet, of the Journal du 
Droit International Privé, whom he styles “one of the 
weightiest authorities upon this subject at the French 
bar.’’ The French Code of Commerce may be studied 
with profit by our jurists. The author remarks in his 
preface: “England and America now occupy whole 
quarters in our large towns; they have their own 
banks, their own press, and side by side with our fac- 
tories have of late been reared British rivals, in earnest 
and friendly competition.” 


CORRESPONDENCE. 


A CORRECTION. 


To the Editor of the Albany Law Journal: 

In your number of May 15th (No. 21, p. 382), you 
have fallen into a very natural error in regard to the 
case of South Carolina v. Gaillard. There are two 
cases under that name, but they involve altogether 
different questions and were argued by different coun- 
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sel. One is the case of The Stale of South Carolina ex 
rel. Trenholm v. Gaillard, collector. This is the case, 
an abstract of which is given in 21 Alb. L. J., p. 314. 
The other is the case of State of South Carolina ex rel. 
Douglass & Jackson v. Gaillard, collector. This is the 
ease discussed in the May number of the American 
Law Review. The former case was affirmed unani- 
mously by the court, Chief Justice Waite writing the 
opinion; the latter was affirmed by an equally divided 
court, no opinion being written. 

The Trenholm case did ‘not raise any of the ques- 
tions discussed in the Douglass & Jackson case. The 
only question in the Trenholm case was whether a cer- 
tain statute passed in 1877 (long after the bills were 
issued and after the bills had been dishonored), which 
provided a certain method of determining whether 
bank bills offered for taxes were genuine and valid, 
could be repealed. The court held without dissent 
that the statute in question formed no part of the con- 
tract of the State, and could be repealed. 

The Douglass & Jackson case — which is the case dis- 
cussed in the American Law Review —raised the ques- 
tion whether an act was constitutional which was 
passed in 1878, expressly and in so many words taking 
away the remedy by mandamus against tax collectors, 
to compel them to receive such bills in payment of 
taxes, which remedy, as we claimed, was in force at the 
time the bank bills were issued and formed part of the 
original contract obligation of the State. 

Both of these cases involved questions as to bills of 
the Bank of the State of South Carolina, which were 
by the charter made receivable in payment of taxes. 
In no other respect were the two cases alike. 

Allow me to add that the article in the Law Review 
does not undertake, as you express it, to ‘ criticise”’ 
the opinion of the U. 8. Supreme Court. The counsel 
who, at the request of the editor of the Law Review, 
prepared the statement of the case, intentionally and 
carefully refrained from any criticism of the adverse 
decision of the court. He endeavored simply to state 
fairly and candidly the questions involved and the 
arguments on behalf of the relators. 

Any criticism on his part would have been in very 
bad taste, and might have reminded the readers of the 
method said by the late Judge Grover to have been 
sumetimes resorted to by defeated Allegany county 
suitors to get rid of a judgment when they couldn't 
‘‘appeal it up,’’ namely, “going round to the tavern 
and swearing at the court.”’ 

Yours very respectfully, 
W. B. HorRNBLOWER. 

New York, May 18, 1880. 


EXECUTION SALES. 


To the Editor of the Albany Law Journal: 


In the JourNAL of May 15, W. J. G. asks whether a 
purchaser of a chattel at an execution sale has any 
remedy if he gets no title,and undertakes to show 
that he has a remedy against the execution plaintiff 
for the amount of the bid, relying upon the case of 
Sanders v. Hamilton, 3 Dana (Ky.), 550. That case de- 
pends upon the proposition, there announced, that 
such execution plaintiff is a warrantor of the title to 
the property which he procures to be sold on his exe- 
cution —a proposition alike repugnant to reason and 
opposed to authority. 

It is well settled that such an action cannot be sus- 
tained by the purchaser, either against the execution 
plaintiff or against the officer. Dunn v. Frazier, 8 
Blackf. 482; Neal v. Gillaspy, 56 Ind. 451; State ex rel. 
Sage v. Prime, 54 id. 450; Brunner v. Brennan, 49 id. 


°98; although the officer declares that the property 


offered for sale is the property of the execution de- 
fendant. Morgan v. Fencher, 1 Blackf. 10. 











Since the purchaser has no right of action against 
either the execution plaintiff or the officer, to make 
good the maxim “there is no wrong without a remedy,” 
he must have his remedy against the execution de- 
fendant. Accordingly it is settled that if property 
be sold on execution, to which the execution defend- 
ant had no title, and the execution plaintiff receives 
the purchase-money, or it is placed to the credit of the 
execution defendant on the execution or judgment, 
the purchaser may maintain his suit in equity against 
the execution defendant to recover the amount of such 
purchase price, because the latter has received the 
benefit thereof. Muir v. Craig, 3 Blackf. 293; Dunn v. 
Frazier, 8 id. 432; Preston v. Harrison, 9 Ind. 1; Pen- 
nington v. Clifton, 10 id. 172; Hawkins v. Miller, 26 id. 
173; Brunner v. Brennan, 49 id. 98; Rorer on Judg. 
Sales (2d ed.), $$ 1145, 1146. 

And where the property purchased at such sale is 
real estate, the court may decree the price paid by the 
purchaser to be a lien upon the land, and order the 
same sold. Seller v. Lingerman, 24 Ind. 264. 

I fear that W. J. G. did not condescend to examine 
the reports of the Supreme Court of Indiana. What- 
ever may be said of the later decisions of that court, 
there is no dispute concerning the great value of its 
earlier ones. Louis T. MIcHENER. 

SHELBYVILLE, IND., May 17, 1880. 


Dr. KENEALY. 


To the Editor of the Albany Law Journal: 


Your comment on the treatment of Dr. Kenealy 
tempts me to say that 1 listened fora time to the Tich- 
borne trial, while Dr. K. was speaking, and I am sure 
no American lawyer would have continued in the case 
an hour after the contemptuous interruptions, contra- 
dictions and hostile comments he endured, mainly from 
the chief justice himself. The bias of the court was 
as plain and partisan as that of the prosecution. The 
manner was much more offensive than the matter. 
Conviction was inevitable unless the jury resisted the 
evident desires and doubted the conclusions of the 
bench. 

Of course I am giving the impressions of some hours 
only spent in the court. These impressions, however, 
were colored by no sympathy with the claimant, for I 
have ever believed him an impostor. Certainly the 
departure from the province of the court, as recognized 
on this side of the water, was startling toan American. 

The mode by which I gained access tothe court-room 
was certainly unusual. I went early one day to West- 
minster Hall, an utter stranger to place and persons, 
but with a vague hope of somehow getting in. Find- 
ing the entrance strictly guarded and admission appa- 
rently impracticable, I approached a knot of gentlemen 
in the vicinity, and said to one of them I was an 
American lawyer, desirous to look in on the trial. 
‘**Certainly,’’ said he, ‘‘ wait a moment and 1 will take 
you in.’”’ A few moments later he bade me follow him, 
which I did past officers and spectators, far up in front, 
where he bowed me to a seat with members of the bar, 
and then himself clambered up into the lofty jury-box! 
1 owed my admission to the courtesy of one of the 
famous jury. Yours respectfully, 


Lucien Eaton. 
Sr. Louis, May 17, 1880. 
———__—___. 
NOTES. 

HE Criminal Law Magazine for May contains a very 
entertaining article by Dr. Doremus, on ‘“ Duties 
of Experts in Poison Cases.” Also the following cases 
in full: Small v. Commonwealth, on dying declarations, 
with a note; Halsted v. State, on criminal intent in 
statutory offenses, with a note; Hill v. State, on past 
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injury as justification for homicide; and Tennessee v. 
Davis, the Federal revenue collector's case. —- The 
Law Magazine and Review for May contains the fol- 
lowing leading articles: Cyprus, its Medieval Juris- 
prudence and Modern Legislation, by Sir Travers Twiss ; 
the Statute of Uses and the Franchise, by Almaric 
Rumsey; the East Coast Fishery Disputes, by F. L. H. 
Morrice; Conveyancing in Excelsis, Lord Caines’ Bill, 
by George H. Blakesley. [n its notes, the Law Magazine 
says: “‘'The much controverted ‘Three Rules of Wash- 
ington form the subject of a long and able note, fur- 
nished by the Hon. W. Beach Lawrence, to the forth- 
coming eighth edition of Wharton’s Criminal Law.” 
“Mr. Beach Lawrence’s view might, it seems to us, be 
not unfairly summarized in much the same words as 
those which constitute the famous chapter on Snakes 
in Ireland. For his conclusion clearly is that they 
have, at any rate, as yet, no place in International 
Law, none of the requisite postulates being within the 
possibility of postulation.—— We are indebted to the 
courtesy of Mr. Secretary Jencken for a copy of the Re- 
port of the Seventh Annual Conference of the Asso- 
ciation for the Reform and Codification of the Law of 
Nations, held in London last summer. The pamphlet 
is full of interest. Some of it we gave our readers in 
contemporaneous reports of the proceedings. Pub- 
lished by William Clowes & Sons, London. 





The Criminal Law Magazine says: ‘“ A long-winded 
lawyer lately defended a criminal unsuccessfully, and 
during the trial the judge received the following note; 
*The prisoner humbly prays that the time occupied by 
the plea of the counsel for the defense be counted in 
his sentence.’’’ This reminds us of an incident in our 
Supreme Court. The late Mitchell Sanford was argu- 
ing a cause, and the late learned Judge Gould was pre- 
siding. The judge had interrupted the counsel a good 
deal, and talked considerably, and when he reminded 
the counsel that his **hour was up,”’ the latter said, 
** well, your honor ought to give me half an hour more, 
for you have talked half the time since I have been on 
my feet.”’ The same learned judge once fell into the 
ferry-way at Albany, and although unable to swim, 
had the presence of mind to turn on his back and float 
until he was rescued. In narrating the circumstance 
to a Troy lawyer, he said, ‘‘It was easy enough; all 1 
had to do was to keep on my back with my mouth shut 
for three minutes.’’ The lawyer exclaimed, ‘“ Judge, 
how did you manage to keep your mouth shut so 
long ?’’ —— In another column we report acase holding 
that a liberty-pole in a public street is not per se a nui- 
sance. The court say: ‘“‘The erection of liberty-poles 
seems to have been almost coeval with the birth of our 
nation.”” True;— Kosciusko and Pulaski were the 
earliest. 


Dr. Harrison Wagner of Woodsboro, Md., was in- 
dicted for beinga “‘common barrator.’’ This is an 
offense so rare that the learned counsel engaged in the 
case were unable in all their searches to find more than 
half a dozen instances reported within as many hun- 
dred years. The State charged that the defendant had 
brought innumerable actions against at least fifty differ- 
ent persons in the county upon purely fictitious causes 
of action. Asan instance, on Saturday, before a single 
magistrate, Justice John A. Wilson, of Wolfsville, 
Wagner had instituted nearly 1,000 suits, as many as 
126 being against one person, 121 against another, 120 
against a third, etc. The evidence had just proceeded 
beyond the usual formal proofs, when the main ques- 
tion, alaw point, was raised by the defense. Testi- 
mony was offered to show how many suits Wagner had 
brought before Justice Coblentz. It then appeared 
that all these suits were brought by Wagner himself, 
in his own name. The defense objected to any evi- 








dence of suits in Wagner’s own name, on the ground 
that common barratry, for which the prisoner was in- 
dicted, consisted not in bringing suits in one’s own 
name, but in stirring up suits among and inciting third 
parties to litigation. The defense argued that when 
the prisoner was himself the litigant, if his suits were 
groundless and malicious, the law supplied a sufficient 
remedy by mulcting him in costs and rendering him 
also liable to action for malicious prosecution; that the 
law did not intend to make it an indictable offense, 
except when the offender attempted to escape all civil 
liability by inciting others to bring suits instead of 
bringing them himself. The court took the subject 
under advisement, and afterward announced its de- 
cision to be in Wagner’s favor, and ordered the discharge 
of the prisoner. Abbott (Law Dict.) says, “‘nor will 
any number of false and groundless actions brought 
by a man in his own right amount to the offense. The 
habitual moving others to quarrels or suits is essen- 
tial.” 





The Bacca-laureaute sermon was delivered before 
the students of the Albany Law School, on last Sun- 
day evening by Rev. Dr. Holmes, at the State street 
Presbyterian church. It was an eloquent and appro- 
priate discourse. On Monday evening last the com- 
mencement exercises were held at the Leland Opera 
House, in the presence of a large assembly. Among 
those upon the platform were His Excellency Gov. 
Cornell; President E. N. Potter, of Union University; 
Judges Earl and Rapallo, of the Court of Appeals; 
Professors Learned, Hale, Smith, Sickles, Spoor, Cop- 
pee, Browne and McCall, of the Law School faculty; 
Judge Parker, Justice Westbrook; Professors John F. 
Bradley, of the High School, and Merrill E. Gates, of 
the Albany Academy; Dr. David Murray; Messrs. 
Griswold and Pratt, of the State Library; Dr. Wm. H. 
Hailes, Jr., Revs. Magee, Upson and Patterson, and 
many others. The exercises were opened with an 
overture by Parlatti’s orchestra, after which and 
prayer by Rev. T. Harwood Pattison, orations were 
delivered as follows: ‘‘ Our Profession,’’ by Nathaniel 
W. Norton, of Buffalo, N. Y.; ‘“ Life’s Harvest,” by 
Willard P. Shaw, of Delhi, N. Y.; ‘‘ Precepts and 
Practice of the Law,” by Taylor O. Bogert, of Alex- 
andria Bay, N. Y. The orations were well written 
and delivered, and were listened to with close atten- 
tion and interest. The valedictory was then delivered 
by John B. Perkins, and was a thoughtful and well- 
written production. The address to the graduates was 
delivered by Judge Danforth, of the Court of Appeals, 
and was characterized by rich learning, elegant dic- 
tion, and an excellent moral sentiment. The speaker 
paid a glowing tribute to the memory of the late chief 
judge Church. The report of the committee on the 
Learned prize for the best essay on “ The liability of 
the owner of mortgaged premises to the holder of the 
mortgage,’’ was then read, awarding the prize to Mr. 
Darwin E. Whitcomb. It was also announced that 
Judge Learned had offered another prize for the best 
essay by the class of 1881, on a subject to be hereafter 
announced, and that Judge Parker had also offered a 
prize of $100 for the best essay on the relation of the 
Federal government to that of the several States, and 
the proper boundaries of each. Prof. Smith, Dean of 
the Faculty, then presented the graduates in a few 
well chosen words, and the degree of bachelor of laws 
was then conferred by President Potter on the sixty- 
eight candidates. President Potter briefly but feel- 
ingly alluded to the great loss the school had sustained 
in the death of Thomas W. Olcott, the late president 
of the faculty, and announced that Mr. Orlando Meads 
had consented to accept the presidency and Hon. W. 
L. Learned the vice-presidency. The exercises were 
concluded with the benediction pronounced by Rev. 
Dr. Anson J. Upson. 
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N the Coppers case to which allusion was made, 
| ante, p. 402, the decision of the General Term 
was put on the ground that the receipt gave no in- 
terest in the land and did not amount to a contract. 
It should be noted that the receipt was not for so 
much money for the privilege of interment in the 
cemetery, but was for ‘‘the amount of purchase- 
money of a plot of ground, eight feet by eight feet,” 
in the cemetery. Several interments had been made 
at some expense. This being so, would not a court 
of equity decree the execution of a deed? We 
think it would, on the principle that oral contracts 
for the sale of land, when they have been acted upon 
and improvements have been made, will be specific- 
ally enforced. Then the question arises, what kind 
of a deed would be decreed, and what interest 
would it convey? Justice Westbrook took the 
ground that the purchaser acquired not a mere ease- 
ment, but an interest in the soil. It was so held in 
Matter of Brick Presbyterian Church, 3 Edw. 155, in 
respect to a churchyard. The contrary was held in 
Richards v. Northwest Protestant Dutch Church, 32 
Barb. 42, in respect to a churchyard ‘‘as distin- 
guished from a separate, independent cemetery.” 
The court say: ‘‘ Every person purchasing either a 
pew in a church edifice, or a grave ina churchyard ap- 
pendant to a church, does so with the full knowledge 
and implied understanding that change of circum- 
stances may in time require a change of location.” 
Some expressions in Buffalo City Cemetery v. City of 
Buffalo, 46 N.Y. 503, and Sopier v. Trinity Church, 109 
Mass. 21, seem to extend this doctrine to independ- 
ent burial grounds. The former simply held that 
the association and not the lot owners were taxable 
for the land; and in the latter the question at issue 
was of tombs in the church building. The case 
somewhat resembling the present is Bryan v. Whist- 
ler, 8 B. & C. 288. There the plaintiff had paid £20 
to the rector of a church, for permission to erect 
therein, for his exclusive use, a vault with a tablet 
above it. The rector gave him a receipt silent as to 
the exclusive use. The plaintiff built the vault and 
made an interment therein. Afterward the rector 
opened the vault and placed another body in it, and 
the plaintiff brought an action on the case. It was 
contended that it could not be maintained because 
there was no instrument vesting in the plaintiff the 
exclusive use of the vault. The King’s Bench en- 
tered a nonsuit, saying, ‘‘ whether the grant were 
for a special purpose, or general for all purposes, the 
right could not pass without deed or writing.” But 
this case is distinguishable from the Coppers case in 
three particulars: there was no implied contract for 
a deed of land; the receipt did not express the mat- 
ter at issue, namely, the right to the exclusive pos- 
session; and the vault was in the church and not in 
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an independent cemetery. In Moreland v. Richard- 
son, 22 Beav. 596, persons had purchased family 
graves in perpetuity in a private burying ground, 
which was afterward closed by order of the Queen 
in council, There was no formal grant executed, 
and their title was merely evidenced by a receipt for 
the purchase-money, stating that the ‘‘ grave is now 
sold in perpetuity.” Held, that they were entitled 
to an injunction restraining the trustees from re- 
moving or injuring the graves or gravestones. We 
have a strong impression that the Coppers people 
had a right to a deed of the land for the purposes 
of burial without any such implied restrictions as 
the authorities sought to impose. A recent writer 
in the American Law Register says of the owners of 
lots in independent cemeteries, ‘‘it would seem” 
they ‘‘ would possess fee simple titles, and could ex- 
ercise rights of ownership and control over the 
same, consistent with the purposes for which said 
lots were sold, in as full a manner as over any other 
real property of which they might hold the absolute 
title.” 


At the prospect of being prohibited from prac- 
tice in the Federal courts, Counsellor, formerly 
Judge, Cole, has ‘‘ withdrawn” his disgraceful 
charges against ex-Judge Dillon, and the proceed- 
ings to disbar ex-Judge Cole have been discon- 
tinued. The only man who has sustained any dam- 
age in this matter is ex-Judge Cole. His apology is 
not at all graceful, but is extorted by the force of 
circumstances—the consciousness that he had 
grossly slandered a good judge and that he stood 
in great danger of being disbarred on account 
thereof. We are not sufficiently acquainted with 
the facts to form an opinion whether the Federal 
court could legally disbar for the misconduct in 
question; but we believe they had so held on de- 
murrer. At all events it was a very different case 
from that of Judge Patterson, for instead of a sin- 
gle expression by a lawyer in his own newspaper, 
here were numerous reiterations in newspapers and 
pamphlets circulated all over the country. Having 
been a judge, Mr. Cole should have known better 
than to make such silly accusations; and having 
once made them in passion, he should have with- 
drawn them and apologized like a gentleman when 
he came to himself. 


Our Legislature has adjourned. Having had little 
acquaintance with it, individually or collectively, 
we have been looking over the newspapers to ascer- 
tain what kind of a body on the whole it was. We 
are assured that it was the most intelligent, the 
purest, and the most useful that has been convened 
in many years; also that it was one of the most stu- 
pid, most corrupt, and most useless; also that it was 
neither the most intelligent nor the most stupid, the 
purest nor the most corrupt, the most useful nor the 
most useless. We have not yet succeeded in find- 
ing any authority holding that it combined all these 
qualities. In its last hours the Legislatare was 
mortally agitated on the vital subject of the size of 
apple barrels, It has enacted a law making it a 
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misdemeanor for any infant to get upon a railroad 
car unless accompanied by his father, mother or 
guardian. It seriously contemplated providing that 
if any man in Brooklyn does not pay his servant 
maid, and execution is returned unsatisfied, he shall 
be sent to jail and the public shall support him for 
thirty days. On the other hand it has passed the 
nine chapters of the Code of Procedure and the 
Code of Criminal Procedure, but has failed to pass 
the Civil and Penal Codes and the general act 
amendatory of the nine chapters. It has declined 
to pass a good many unwise bills, upon which we 
have made remark before. On the whole, we are 
inclined to believe that the Legislature was a body 
of average intelligence, of rather exceptional integ- 
rity, and that its faults have been of omission rather 
than of commission. So far as the interests of our 
profession are concerned, praise is especially due 
to Judge Robertson, chairman of the Senate Judi- 
ciary Committee, whose capacity, good judgment 
and large experience in this post render him a most 
useful public servant. 


A question believed to be novel arose and was de- 
cided at the present Albany circuit of the Supreme 
Court by Justice Westbrook. It is thus stated by 
the judge: ‘‘Are employers who construct or re- 
pair machines liable to their employees who are en- 
gaged in the construction or repair of a machine 
upon which they are ordered to make certain re- 
pairs, provided some other workman in the same 
shop has so carelessly done his prior part of the 
work of repair as to leave the machine unfit to have 
any additional work done upon it, and in conse- 
quence thereof the employee who undertakes to do 
the last work is injured?” The case was thus 
stated: ‘‘In the case before us, the locomotive, 
Sacramento, was sent to the repair shop of the de- 
fendant to be put in order. No one man was to do 
the whole work, nor did any one employed upon it 
suppose it to be in a safe condition, for if it had 
been all knew it would not bein the shop for repair. 
The boiler-maker was to repair and examine the 
boiler; machinists were to make good and adjust 
the machinery, and the work of setting the safety 
valve at a point where it would hold 133 pounds of 
steam to the square inch, was a part of the necessary 
work of repair. All the men thus employed were 
workmen in the same shop, and their business was 
to fit locomotives for use. The deceased, a skilled 
machinist, by the order of the superintendent or 
foreman of the repair shop, was assisting one Smith, 
also a machinist, to set the safety valve, when the 
explosion took place.” It was assumed that the ex- 
plosion took place owing to the insecure manner in 
which the boiler-maker, a servant of the defendant, 
had done his work; but there being no evi- 
dence that he was unskillful or incompetent, and he 
being a fellow-workman in the same shop with the 
deceased, and upon the same work, a nonsuit was 
granted. 


Dr. Nathan Allen, in the June North American 
Review, adduces some surprising statistics concern- 





ing the increase of divorces in New England. In 
the 18 years between 1860 and 1878, inclusive, 7,233 
divorces were obtained in Massachusetts, 2,775 in 
Vermont, 7,761 in Connecticut, and during the last 
10 years 1,966 in Rhode Island. The proportion of 
divorces to the whole number of marriages has 
steadily increased in all these States. The average 
of divorces in Vermont to the whole number of mar- 
riages during the five years between 1860 and 1865 
was one to 22; between 1873 and 1878 it was one to 
15; in Connecticut during the first five years it was 
one to 13; during the last five years it was one to 
10; in Massachusetts during the first five years it 
was one to 50; during the last five it was one to 23. 
The increase in the two former has been nearly one- 
third, while in Massachusetts it has nearly doubled. 
The writer regards this unfortunate feature of our 
social life as chiefly due to the decay of the old idea 
of the religious sanctity of marriage, and the adop- 
tion of the theory that marriage is merely a civil] 
contract. We should be more inclined to attribute 
it to the increased grounds for divorce. The grounds 
on which divorce is now granted in New England 
have increased in the last 40 years from two to eight. 
Formerly they were only desertion and adultery; 
now, in Massachusetts for instance, they are deser- 
tion, adultery, habitual intoxication, cruelty, abus- 
ive treatment, neglect to support, imprisonment 
and impotency. This sensibly accounts for the 
whole matter, and effectually deprives the writer of 
any foundation for his sentimental theory. He will 
discover very few divorces in this State, where adul- 
tery is the only cause for divorce, but if there were 
added a dozen other causes, no doubt New York 
would show as many divorces as any of the New 
England communities. The idea that marriage is a 
civil contract is not new, and has probably never 
inspired any divorce for which statutory grounds 
did not exist. 
—_—___—>__———_ 
NOTES OF CASES. 


In Livingstone v. Rawyards Coal Co., House of 
Lords, Feb. 13, 1880, 42 L. T. (N. S.) 334, it was 
held that where the owner of coal mines innocently 
and ignorantly works the coal beyond his boundary, 
the measure of damages is the actual value of the 
coal so worked to the true owner, taking into con- 
sideration all the circumstances of the case, in ad- 
dition to any surface damage there may be. Lord 
Chancellor Cairns said: ‘‘There is absent here the 
element of any willful trespass, or willful taking of 
coal which the person taking it knew did not belong 
to him. What was done was done in perfect ignor- 
ance, and there was no bad faith or sinister inten- 
tion in that which was done.” ‘‘The value is that 
which he could have obtained from somebody else 
who would have come and taken the coal as it stood 
in situ, and would have worked it and turned it to 
account.” Lord Hatherley said: “There is no doubt 
that if a man furtively, and in bad faith, robs his 
neighbor of property, and because it is underground, 
is probably for some time not detected, the court of 








equity in this country will struggle, or I would rather 
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say will assert its authority, to punish the fraud by. 


fixing the person with the value of the whole of the 
property which he has so furtively taken, and mak- 
ing him no allowance in respect of what he has so 
done as would have been justly made to him if the 
parties had been working by agreement, or if, as in 
the present case, they had been the one working, 
and the other permitting the working through a 
mistake.” In such case, ‘‘the owner shall be repos- 
sessed, as far as possible, of that which was his prop- 
erty, and in respect of that which has been de- 
stroyed, or removed, or sold, or disposed of, and 
cannot therefore be restored in specie, there shall 
be such compensation made to him as will in fair- 
ness between both parties give to the one party the 
whole of that which was his, or the whole value of 
that which was his, and will at the same time give 
to the other, in calculating that value, just allow- 
ances for all those outlays which he would have 
been obliged to make if he had been entering into 
a contract for that being done which has by misfor- 
tune and inadvertence on both sides, and through 
no fault, been done.” ‘*‘When once we arrive at 
the fact that an inadvertence has been the cause of 
the misfortune, then the simple course is to make 
every just allowance for outlay on the part of the 
person who has so acquired the property, and to 
give back to the owner, so far as is possible under 
the circumstances of the case, the full value of that 
which cannot be restored to him in specie.” Lord 
Blackburn said: ‘‘ There was a technical rule in the 
English courts in these matters; when something 
that is part of the realty is severed from the realty 
and converted into a chattel, then instantly on its 
becoming a chattel it becomes the property of the 
person who was the owner of the fee in the land 
while it remained a portion of the land; and then 
in estimating the damages against a person who had 
carried away that chattel, it was considered and de- 
cided that the owner of the fee was to be paid the 
value of the chattel at the time when it was con- 
verted, and it would in fact have been improper, as 
qualifying his own wrong, to allow the wrong-doer 
any thing for that mischief which he had done, or 
for that expense which he had incurred in couvert- 
ing the piece of rock into a chattel, which he had 
no business to do, Such was the rule of the com- 
mon law. Whether or not that was a judicious 
rule at any time I do not take upon myself to say; 
but a long while ago Parke, B., put this qualifica- 
tion on it, as far as I am aware, for the first time. 
He said, if the wrong-doer has taken it perfectly in- 
nocently and ignorantly, without any negligence, 
and so forth, and the jury in estimating the dam- 
ages are convinced of that, then you should con- 
sider the mischief that has been really done to the 
plaintiff who lost it while it was part of the rock; 
and therefore you should not consider its value when 
it had been turned into a piece of coal after it had 
been severed from the rock, but you should treat it 
at what would have been a fair price if the wrong- 
doer had bought it while it was yet a portion of the 
land, as you would buy a coal-field. Wood v. More- 
wood, 3 Q. B. 440. That was the rule to be applied 








“where it was an innocent person that did the wrong; 


that was the rule followed in the case of Jegon v. 
Vivian, L. R., 6 Ch. 742, which has been so much 
mentioned. It was followed in the Court of Chan- 
cery, and, so far as I know, it has never been ques- 
tioned since, that where there is an innocent wrong- 
doing the point that is to be made out for the dam- 
ages is, as was expressed in the minutes of the 
decree: ‘The defendants to be charged with the 
fair value of such coal and other minerals at the 
same rate as if the mines had been purchased by the 
defendants at the fair market value of the district.’” 
To the same effect, "Waters v. Stevenson, 13 Nev. 157; 
S. C., 29 Am. Rep. 293; Railway Co. v. Hutchins, 
32 Ohio St. 571; 8. C., 30 Am. Rep. 629; but contra, 
Illinois, ete., R. & Coal Co. v. Ogle, 8% Mll. 627; 8. 
C., 25 Am. Rep. 842; Barton Coal Oo. v. Coa, 39 
Md. 1. For a review of the authorities, see note, 
26 Am. Rep. 525. But in a case of labor bestowed 
by mistake on another’s property no action can be 
maintained against the owner for such labor. Isle 
Royal Mining Co. v. Hertin, 37 Mich. 332; 8. C., 26 
Am. Rep. 520. 


In Capital & Counties Bank v. Fenty, C. P. Div., 
March 10, 1880, 42 L. T. (N. S.) 814, the defendants 
published a circular referring to the plaintiffs in the 
following terms: ‘Messrs. H. and Son hereby give 
notice that they will not receive in payment checks 
drawn on any of the branches of the C. Bank.” 
The plaintiffs sued the defendants for libel, alleg- 
ing, by way of innuendo, that the defendants meant 
thereby that the plaintiffs were not to be relied upon 
to meet checks drawn upon them, and were not to 
be trusted. eld, on motion for judgment, that the 
words used were capable of the meaning alleged in 
the innuendo, It seems the test is not so much 
what is in the mind of the person sending such a 
circular, as what is the result which it is likely to 
produce in the minds of those into whose hands it 
comes. The defendants had had a dispute with a 
manager of a branch of defendants’ bank relating 
to the cashing of a check. Grove, J., said: ‘* Now, 
in the first place, I do not think it necessary to give 
any opinion as to the nature of this document look- 
ing at it per se, except to say that, viewing it with 
relation to the particular parties and the particular 
circumstances, it could not, in my opinion, be pro- 
nounced by a judge incapable of the construction 
which makes it libellous. The strongest case re- 
ferred to in support of the contrary contention was 
that of Mulligan v. Cole, L. R., 10 Q. B. 549, but 
in that case the nature of the libel differed very con- 
siderably from the libel here. That was a case of 
an advertisement published in a Staffordshire news- 
paper, announcing to the public that the plaintiff 
was no longer authorized to receive subscriptions on 
behalf of a certain institute. The mnuendo laid was 
that he had falsely assumed and pretended to be so 
authorized, and Quain, J., nonsuited the plaintiff on 
the ground that the advertisement complained of 
was not capable of bearing the innuendo put upon 
it, or rather that there was no evidence to support 
the innuendo, The material decision in that case, 

















444 





THE ALBANY LAW JOURNAL. 








=a aE 





however, was that if the advertisement had been 
relied on alone, without any innuendo, the judges 
would have held that it was incapable of bearing a 
defamatory meaning. It was not the ground upon 
which judgment was given, because there was an 
innuendo; and the court, although of opinion that 
the advertisement would not have been defamatory 
alone, said that the evidence offered did not support 
the innuendo, That was a far stronger case, how- 
ever, than the present, and the meaning which it 
was sought to put upon the words far more strained. 
It is unnecessary, however, to give an opinion here 
as to the libel looked at alone, because there is an 
innuendo laid, the substance of which is that it was 
meant to convey that the bank was in an insolvent 
or doubtful condition; and the question resolves 
itself into this, whether that innuendo can fairly be 
supported as attached to this circular ? whether this 
circular can reasonably bear that meaning, looked 
at in connection with the surrounding circum- 
stances? Iam of opinion that it could, and that 
there was evidence that it did. It must be remem- 
bered that the jury in this case were discharged 
without coming to a verdict on the case, and it 
comes before us on motion for judgment. We are 
asked to enter judgment for the defendants, on the 
ground that there was no evidence to go to the jury; 
and I am of opinion that we cannot do so. Remem- 
bering the relation in which the parties stood, the 
fact that the defendants were customers of the 
plaintiffs, that disputes had arisen in consequence 
of the plaintiffs’ manager having taken a particular 
course, and that this circular was then sent, there 
was undoubtedly some evidence to support the innu- 
endo. It is noticeable that this circular is not 
strictly a notice to individuals, although sent no 
doubt only to particular individuals. It is a printed 
circular, couched in terms which express generally 
that the defendants will not receive from anybody 
checks drawn on the plaintiffs’ bank. That is a very 
large announcement, likely to come to the knowl- 
edge of many other persons, and which might even 
be left lying on some customer’s table on purpose 
that it might be seen. As a matter of fact, it was 
proved that actual damage was done by it to the 
extent that there was a run upon the plaintiffs’ bank 
amounting in one month to something like £277,- 
000. I think that that is some evidence to show the 
natural and probable result of this circular being 
read by other persons. Then, further than that, it 
appeared that this circular was sent out after the 
check which gave rise to the dispute had been 
cashed ; and there is also some evidence to show quo 
intuitu it was so sent. The real test, in my opinion, 
is not what was in the mind of the sender, but what 
is the result likely to be produced by a circular of 
this description. It was certainly more than was 
necessary for the protection of the deféndants them- 
selves, who might have communicated what was 
necessary to their customers without sending out a 
circular like this. Such a course appears to me to 
be evidence of an intention that it should be read 
by those into whose hands it came in a sense inju- 
rious to the plaintiffs’ bank, being capable of bear- 








ing a meaning wider than was necessary for the pro- 
tection of its senders. I therefore think, with re- 
gard to the first two questions, that this was a 
circular capable of bearing the innuendo put upon 
it, and that there was evidence to go to the jury 
that it did bear such a meaning.” 


—_——_—__—_—_——— 


RECENT TRADE-MARK AND COPYRIGHT 
CASES. 
EVERAL recent cases involving questions of 
trade-mark and copyright are of sufficient in- 
terest to be gathered and grouped together. 

Dicks v. Brooks, English Court of Appeal, May 4, 
1880, 15 L. J. 70. The plaintiff, toward the end of 
1878, was bringing out, as a Christmas supplement 
to his weekly publication, called Bow Bells, a colored 
lithograph, designed as a sample for Berlin wool 
work, after Millais’ celebrated picture, the ‘‘ Hugue- 
not.” The defendant was the owner (under 8 Geo. 
II, ch. 13, and 7 Geo. III, ch. 38, known as the Ho- 
garth Acts) of the copyright of an engraving by T. 
O. Barlow, after Millais. The defendant had deliv- 
ered a circular cautioning newsvenders against in- 
fringing his copyright; and upon this the plaintiff 
brought his action, claiming damages for slander of 
his title to the colored lithograph, and an injunction 
against the circulation of the circular. The de- 
fendant, by counter-claim, asked for an injunction 
against the publication of the colored lithograph as 
an infringement of his copyright, and for the statu- 
tory penalty of five shillings for every copy which 
had been printed by the plaintiff. The vice-chan- 
cellor had given judgment in favor of the defend- 
ant, granting him his injunction and the penalty — 
a moiety for himself, and the other moiety to go to 
the Crown. The penalty amounted to £6,250. The 
plaintiff appealed. Their lordships held that the 
colored lithograph was not a copy of the engraving 
within the meaning of the statutes. It was a copy 
of Mr. Millais’ design, in which there was no copy- 
right. But the protection given by these statutes 
to the engraver was intended to be, and was, com- 
mensurate with his work as an engraver. The col- 
ored imitation in question could be produced with- 
out making use of the engraving as an engraving, 
and was therefore not a piratical copy of the en- 
graver’s meritorious work. The judgment in favor 
of the defendant must therefore be reversed. It 
having appeared from the vivd voce evidence of the 
defendant, given on the appeal, that only one copy 
of the circular complained of had been delivered to 
a customer of the plaintiffs, their lordships further 
held that the plaintiff had failed to prove any ap- 
preciable damage. The action was one which ought 
never to have been brought, and must be dismissed, 
with costs. The plaintiff to have the costs of the 
counter-claim. 

This is a dreadful decision. On grounds of pub- 
lic policy, at least, the plaintiff ought to have been 
restrained from ministering to the perpetration of 
‘Berlin wool work.” We can wish no direr re- 
venge on their lordships than that their daughters 
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shall work the Huguenot in Berlin wool and hang 
it up on the drawing-room wall, and that their lord- 
ships shall be condemned to see and pretend to ad- 
mire it every day. 

In a case of In re Rotherhem’s Trade- mark, before 
the Court of Appeal, on the 11th ult., the question 
arose whether a trade-mark consisting of a word in 
Arabic characters ought to be registered as a trade- 
mark. Rotherham & Sons were watchmakers at 
Coventry, and they supplied watches to Tod, Mul- 
len & Co., of Alexandria, for sale in the east. For 
many years Rotherham & Sons had been in the habit 
of stamping on the dial-plate of the watches sup- 
plied by them to Tod & Co. the word ‘‘Tod” in 
Arabic characters. The registrar of trade-marks, 
acting under a general regulation issued by the 
commissioners of patents not to register marks com- 
prising words in foreign characters, refused to reg- 
ister the mark. Bacon, V. C., 27 W. R. 503, or- 
dered the mark to be registered. The Court of 
Appeal (James, Baggallay, and Bramwell, L. JJ.) af- 
firmed this decision. Baggallay, L. J., said that the 
mark came clearly within the words of section 10, 
‘¢ A name of an individual or firm printed, impressed, 
or woven in some particular and distinctive man- 
ner.” 

In Kelly v. Byles, in the same court, February 10, 
1880, 42 L. T. (N. 8.) 338, the suit was by the 
proprietor of certain ‘‘ post-office” directories of 
various counties, to restrain the defendant from 
publishing the ‘‘Post-office Bradford Directory,” 
claiming that he had acquired a trade-mark in the 


word ‘‘ post-office’ as connected with directories, 


James, L. J., said: ‘‘I am clearly of opinion that 
the decision of the vice-chancellor must be affirmed. 
The case of the plaintiff is that the word ‘post- 
office’ in the title of his directories has become a 
synonym for ‘Kelly,’ and that merchants, trades- 
men, and commercial travellers, in buying ‘ post- 
office’ directories would think they were buying 
Kelly’s directories. The word ‘post-office’ is cer- 
tainly not a synonym for the plaintiff’s name in 
London, as there is a London post-office directory 
published there by another Kelly, and the word 
‘ post-office’ in connection with ‘directory’ does 
not denote the plaintiff in Edinburgh, or in Dublin, 
or at Bath, or Bolton, for at all these places there 
are post-office directories published by persons other 
than the plaintiff. In my opinion there is not a par- 
ticle of evidence that any tradesman, merchant, or 
commercial traveller -— who are the class of persons, 
I suppose, who would use these directories — who 
bought a directory in England thought that the 
word ‘post-office’ connected with the title of the 
directory meant ‘ Kelly.’ The argument must go 
to this, if it means ‘Kelly’ in England it means the 
same in Scotland and Ireland; but the plaintiff has 
not sought to establish any such proposition. The 
word ‘ post-office’ in connection with directories is 
descriptive of this—at least I have always under- 
stood it to mean this—a directory that is got up 
with the assistance of the machinery of the post- 
office; that is to say, it is got up with the assistance 
of the servants and letter-carriers of the post-office, 


_ was right. 





and for this reason is calculated to give the most 
accurate information. In_ the case of the plaintiff, 
he did not obtain the assistance of the post-office, 
and the title of his directories represents that which 
is not true, and which, in the case of the defend- 
ant, as it seems to me, is strictly true. He did get 
the assistance of the servants of the post-office at 
Bradford. He had a right to get that assistance if 
he could, and he had a right to say that he had got 
it, and there was nothing wrong in his saying that 
he had got it. In my opinion, therefore, the de- 
fendant has done nothing but what is righteous, 
honest, and just, and there is no evidence to show 
that anybody has been deceived, or that what he 
has done is in any way calculated to deceive.” Bag- 
gallay and Cotton, L. JJ., were of the same opinion. 

In the same court, January, 1880, in Orr, Ewing 
& Co. v. Johnston & Co., 42 L. T. (N. 8.) 67, the 
plaintiffs were dyers of ‘Turkey-red yarn, and had 
exported it to the east, affixing to it triangular 
tickets bearing a device in gold on a green ground, 
consisting of two elephants supporting a drapery 
bearing the name of the firm in Guzerathi charac- 
ters, and between the elephants a crown. The yarn 
had acquired a high reputation in the east as ‘‘ Bhé 
Hathi” (two elephants) yarn. The defendants, who 
had for some years exported other goods to the same 
markets, using an oblong ticket bearing an effigy 
of the Hindoo goddess, Gunputty, in gold on a green 
ground, began in 1875 to export Turkey-red yarn, 
and adopted a green and gold triangular ticket 
bearing two elephants with howdahs and turned in 
opposite directions to those on the plaintiffs’ ticket, 
and supporting a drapery with the defendants’ name 
in English characters upon it. The Gunputty figure 
occupied the position on the ticket corresponding 
to that occupied by the crown on the plaintiffs’ 
ticket. Held, that, although the defendants were at 
liberty to adopt a triangular green and gold ticket, 
their adoption of the two elephants was the adop- 
tion of a material part of the plaintiffs’ trade-mark, 
and was calculated to deceive the ultimate pur- 
chasers into supposing that the defendants’ yarn 
was the plaintiffs’; that this must have been the 
motive of the adoption; that the fact of the de- 
fendants continuing to use the new ticket after the 
plaintiffs had expostulated with them went to nega- 
tive the supposition that the imitation was inad- 
vertent; and that the granting of the injunction 
Baggallay, L. J., said: ‘‘ Now, it was 
quite open to the defendants when they first com- 
menced this new extended business to have adopted 
a triangular form with the green and with the gold, 
and with any design that might suit their fancy, 
but did not interfere with a mark, the right to 
which had been acquired by any other person. It 
is said the Indians are fond of animals. It was 
open to them to select any other animal, or any 
other combination of animals, but they start, if I 
may call it so, by taking as the supporters of their 
banner two elephants, the same supporters which the 
plaintiffs had already used, but with a slight differ- 
ence, because in the one case the elephant’s trunk is 
turned toward the center, and in the other case the 
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one case the elephant had. a howdah on his back, 
and in the other he had not; but in each case the 
banner was suspended by the elephants. When a 
person adopts a design somewhat resembling that of 
a person who is already entitled to a particular de- 
sign, he comes, if I may use the expression, not 
perhaps altogether a judicial one, into this position. 
He enters into the contest very heavily handicapped. 
The imitation runs very closely to that which an- 
other person is entitled to, and the extra weight he 
has to bear in respect to that is added to it, if you 
gather from the correspondence that any thing like 
care was taken to go as near to the wind as he pos- 
sibly could go. It appears to me that this is a case 
of the very strongest suspicion as far as regards the 
intention to imitate and to copy the plaintiffs’ trade- 
mark. But it does not appear to me to be necessary 
to establish that.” Cotton, L. J., said: ‘I am sat- 
isfied, from my experience in human life, that very 
few persons who asked for ‘two elephants’ would 
not be satisfied when the parcel was produced to 
them, having this ticket with the two elephants at 
the end of it, with the cursory glance which most 
people give. We must, in dealing with questions of 
this kind, not look to minute differences, or that 
which appears when one hears the case thoroughly 
argued with the mind directed to one particular 
difference, but we must use our own sense, and look- 
ing at the ticket, and circumstances of the market, 
must say whether or not, in our opinion, this use of 
a particular ticket claimed to be used by the de- 
fendants is or is not calculated to mislead, to make 
the sellers to pass off the defendants’ export as the 
plaintiffs’.” 

In Barnett v. Kent, Pennsylvania Common Pleas, 
April 3, 1880, 8 W. N. C. 355, the plaintiffs, manu- 
facturers of files and rasps, used labels with the 
words ‘‘ Black Diamond File Works,” with a black 
diamond printed thereon, and a file printed across 
the face of the diamond, and stamped on their files 
the figure of a diamond with the words ‘‘ Black ” 
and ‘‘ Works,” and their name, ‘‘G. & H. Barnett.” 
The defendants, Kent & Co., limited, placed upon 
packages of files manufactured for them by Alexan- 
der Krumbhaar, labels containing the words ‘D. 
H. Kent & Co., limited, agents, Philadelphia, Pa., 
Diamond State File Works,” with the figure of a 
diamond inclosing the word ‘‘State;” a diamond 
inclosing the word ‘‘ State” was also stamped upon 
their files. The plaintiffs alleged that the defend- 
ants had no interest in any factory known as the 
‘Diamond State File Works.” The plaintiffs’ coun- 
sel cited the following instances in which imitations 
have been granted, the trade-mark being first given, 
and the imitation following: Ohio Liniment, Chi- 
nese Liniment; London Conveyance Co., London 
Conveyancer Co. ; Heroine, The Heorine; Hall's Veg- 
etable Sicilian Hair Restorer, Vegetable Sicilian 
Hair Renewer; Rising Sun, Rising Moon; Seal of 
Virginia Smoking Tobacco, Seal of West Virginia 
Smoking Tobacco; Lithogen, Krause’s Patent Old 
Lithogen; Wamsutta, Wamyesta; Excelsior, New 
Excelsior. To which we may add, from our own 





elephant’s tail is turned toward the center, and in 





recollection, Cocoaine, Cocoine; Boviline, Bovina; 
Gourand’s Oriental Cream or Magical Beautifier, 
Creme Oriental by Dr. T. F. Gourand’s Sons; Sa- 
polio, Saphia; AAA and a Maltese cross, X X X and 
acrown. The court said: ‘‘I lave gone carefully 
through the case, and am satisfied that there has 
been no piratical use of a trade-mark under the de- 
cisions. Both the word Diamond and the figure of 
a diamond, have been used in the trade, upon files 
and rasps, for many years, and the word is not in 
itself distinctive, but is always employed in connec- 
tion with some other word. As to the label there is 
not even a colorable imitation, and I am especially 
clear that there has been no infringement. I there- 
fore think that the preliminary injunction should be 
dissolved and the plaintiffs left to their remedy at 
law.” Attention is also called to the opinion in 
another column in the case of the Amoskeag cottons. 
o> _—_—_- 


THE CONFLICT OF COURTS. 





) aoe have been several cases recently in which the 

decisions of the Federal courts and the court of 
last resort in this State are in clear and unmistakable 
conflict. This is a matter of much more moment than 
any disagreement between our own courts and those 
of the sister States, as it may be followed by practical 
consequences which cannot arise from the latter cause; 
for by a very simple contrivance a citizen of this State 
may resort to the Federal courts for the determination 
even of suits arising between him and a citizen of the 
same State. For this reason a new subject for consid- 
eration may now frequently present itself to counsel 
before commencing a lawsuit, namely, whether the 
State or Federal courts will be most likely to take that 
view of the case most favorable to his client. 

In Knowlton v. The Empire Spring Co., 57 N. Y. 518, 
the plaintiff brought his action to recover a sum of 
money paid by himas his subscription toward a scheme 
for increasing the capital stuck of the defendant com- 
pany, pursuant toacall therefor by the directors of 
the company. The attempt thus to increase the capital 
stock was in violation of the provisions of the act 
under which the company was incorporated, and the 
agreement in pursuance of which the plaintiff paid his 
subscription was illegal; the transaction was not con- 
summated at the time of the commencement of the 
action, and the whole scheme was ultimately aban- 
doned by all the parties interested. 

The Commission of Appeals held that as the money 
was paid by the plaintiff in furtherance of an illegal 
contract, he could not recover it back, even though the 
contract had not been yet completed, and the plaintiff's 
action was brought in repudiation of the whole scheme, 
and to prevent its veing carried into effect; that the 
parties were in puri delicto, and that there was no dif- 
ference between cases of partial and entire perform- 
ance, and the judgment of the court below in favor of 
the plaintiff was reversed and a new trial ordered. 
From this decisicen Dwight, Comm., dissented, holding 
that as the action was brought in disavowal of the 
illegal contract, while yet it remained incomplete and 
unexecuted, the plaintiff was entitled to recover; that 
while the contract was inchoate and executory the 
locus peniteniie was open to plaintiff, and that the 
policy of the law favored such suits in repudiation of 
illegal contracts not yet carried to completion. 

The plaintiff seems to have placed more confidence 
in the opinion of the minority than in that of the 
majority of the court, for instead of going to a new 
trial as ordered, hetransferred his case to the United 
States Circuit Court, where it came on for trial before 
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Judge Wallace. He denied that the decision of the 
Commission of Appeals was law, and following the 
opinion of Dwight, Comm., held that the plaintiff hav- 
ing brought his action before the execution and in 
repudiation of the illegal contract, the locus penitentie 
was yet open to him, and he was entitled to recover, and 
judgment was given in his favor; the learned justice 
in his opinion cited Thomas v. City of Richmond, 12 
Wall. 355; Taylor v. Bowers, 34 L. T. Rep. (N. S.) 938, 
decided in 1876, and numerous cases here and in Eng- 
land, and denied that the cases cited by the Commis- 
sion of Appeals sustained its decision, or that a single 
case could be found in the reports to support it. The 
Reporter, vol. 5, p. 166. 

It will be remarked that this is not a mere conflict of 
different courts on the same subject, but a different 
decision of the sume case by different jurisdictions. 

In the National Bank of Lyons v. The Ocean National 
Bank, 60 N. Y. 278, the plaintiff sued to recover the 
value of certain securities placed as special deposit 
with the defendant, and alleged to have been lost 
through its negligence. The Court of Appeals held 
that it was no part of the regular business of a Na- 
tional bank to take such special deposits; that such a 
deposit made with the cashier would not bind the bank 
without proof of special authority conferred by reso- 
lution of the board of directors; and intimated that 
the contract was ultra vires. In the case of National 
Bank of Fishkill, the Supreme Court of the United 
States, in March last, handed down a decision, holding 
that such a contract was not ultra vires, but would sup- 
port an action and be enforced by the courts. But it 
may be that these two cases can be reconciled when 
the opinion of the Supreme Court is published. 

In Martin v. Funk, 75 N. Y. 134, a lady had deposited 
$500 in asavings bank for the benefit of another; she 
received a bank book in which the amount was entered 
to her credit as trustee for the beneficiary. The de- 
positor drew the interest from the bank twice during 
her life-time, but never otherwise interfered with the 
deposit. She died retaining the account book, without 
ever having notified the beneficiary of the trust for 
her benefit. The beneficiary then assigned her claim 
to the plaintiff, who brought this action against the 
bank and the administrators of the deceased’s estate 
for the delivery of the bank book and the recovery of 
the amount found due thereon. The plaintiff had 
judgment, which was affirmed on appeal by the unani- 
mous decision of the Court of Appeals. Chief Justice 
Church, who delivered the opinion of the court, seems 
to regard the case as one of that doubtful kind that it 
is easy to decide either way, and very difficult to de- 
cide at all, with entire satisfaction. The court cites 
Ray v. Simmons, 11 R. I. 266, where the facts were the 
same as in Martin v. Funk, except that the beneficiary 
had been informed of the deposit; he recovered; and 
also Minor v. Rogers, 40 Conn. 512, where the depositor 
or trustee had drawn out the deposit during her life- 
time, and the action against the administrator by the 
beneficiary was sustained. The court disapproves of 
Brabrook v. The Five Cent Savings Bank, 104 Mass. 228, 
and Clark v. Clark, 108 id. 522, holding that plaintiff 
could not recover in such a case, as coptrary to the 
general current of authority in this country. No Eng- 
lish case exactly like this was found. 

In Stone v. Brush, a case arising in Pennsylvania, 
exactly like Martin v. Funk, the United States Supreme 
Court, in March last, decided that the plaintiff could 
not recover in such a case and affirmed the decision of 
the court below in favor of defendant. These decisions 
are not yet reported. 

Again, the readers of the LAw JOURNAL cannot fail 
to remember the remarkable difference of opinion of 
the State and Federal courts in the late railroad bag- 
gage cases. None of these decisions is based on any 
statute or principle of law peculiar to either jurisdic- 








tion; the questions are all of the most general charac- 
ter, and the different conclusions arrived at must be 
due to a radical difference of opinion between these 
courts on the points involved. While a citizen of this 
State can so readiiy seek relief from the Federal courts 
by the simple device of assigning his claim to a citizen 
of another State, it is apparent that this difference of 
opinion may often have avery practical bearing, and 
one worthy of serious consideration. 

H. J. MorRIs. . 

BROOKLYN, N. Y. 


———¢—_———— 


MEASURE OF DAMAGES FOR INJURY TO 
RAILWAY PASSENGER. 


ENGLISH COURT OF APPEAL, DECEMBER,]I7, 1879. 


PHILLIPS V. LONDON AND SOUTH-WESTERN RAILWAY 
Co. (42L. T. Rep., N. 8. 6.) 

In an action for personal injury caused by negligence, the 
damages cannot be assessed according to any mathe- 
matical calculation, but the jury ought to take into 
account all the circumstances of the case, including the 
income which the plaintiff was earning before he was 
injured, and give reasonable compensation. 

Special fees earned by a professional man may be taken into 
consideration in calculating such income, 

The rule laid down in Hadley v. Baxendale, 9 Ex. 341, that 
damages for breach of contract should be such as natu- 
rally arise from the breach, or such as may reasonably 
be supposed to have been in the contemplation of the 
parties, does not apply to an action for injury to a pas- 
senger by railway, so as to exempt the company from 
liability for damages in respect of the loss of an income 
which they did not know the plaintiff was earning. 


HE plaintiff in this case was a physician in large 
practice in London, and independently of his pro- 
fessional earnings he was in the enjoyment of a con- 
siderable private income. The action was brought to 
recover compensation for very severe injuries suffered 
by the plaintiff in a collision which took place on the 
defendants’ railway on the 8th Dec. 1877, between an 
engine and a train in which the plaintiff was a passen- 
ger. The case was first tried before Field, J., in April, 
1879, when the jury found for the plaintiff, with 7,000. 
damages. This verdict was set aside and a new trial 
granted by a Divisional Court, on the ground that the 
damages were insufficient. 40 L. T. Rep. (N. S.) 813; 20 
Alb. L. J. 209. This decision was affirmed by the 
Court of Appeal. 41 L. T. Rep. (N. 8.) 121; 20 Alb. L. 
J. 332. 

The case was tried a second time in Nov., 1879, be- 
fore Lord Coleridge, C. J., and a special jury at West- 
minster. 

In summing up, Lord Coleridge told the jury that 
there was no answer to the prima facie case of negli- 
gence, and proceeded as follows: ‘It is therefore really 
and truly in fact a mere question of the assessment of 
damages, what, under the present circumstances, it is 
fair and reasonable the defendants should pay to the 
plaintiff by way of compensation for the injuries he 
has sustained. * * * Itis to be such compensation 
as, under all circumstances of the case, the jury who 
have to assess it think is fair and reasonable, and with 
every desire to assist you. * * * Tam afraid any- 
thing more definite or intelligible Iam unable to lay 
down. It is a matter in which really the common 
sense of the country as represented by you twelve 
gentlemen in the jury-box must determine. * * * 
An absolute compensation is not the true measure of 
damageinthiscase * * * it isnot to bean absolute 
compensation, but a fair and reasonable amount of 
damages under the circumstances of the case. * * * 
Now what is really that fair and reasonable amount? 
It must be madeup * * * of several ingredients. 
Ido not mean that if you give, I will take a round 
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sum, say 1001. * * * you must go so far as to give 
26l. for pain and suffering, 25/. for loss and damage, 25. 
for future suffering, and 25l. for the chance of not doing 
work again. By saying the compensation consists of 
so many ingredients I do not mean to say you must 
put a fixed sum against each of these, but there are 
certain leading considerations to be taken into account 
by you in arriving at the lump sum which at last it 
will be your duty to assess in this case. Now, one of 
these is the pain and suffering; as to that there is no 
question * * * painand suffering of a most acute 
kind Dr. Phillips has sustained, that has not been seri- 
ously disputed, and compensation for that pain and 
suffering he is undoubtedly entitled to. That isa seri- 
ous, manifest and undisputed fact. Then there is the 
loss, at any rate for two years, of his business. Now, 
what is that business?’’ The chief justice then directed 
the attention of the jury to the evidence as to the 
plaintiff's professional income, the effect of which was 
to show that during the three years before the acci- 
dent his net earnings, after deducting all the expenses 
incurred in carrying on his profession, had been about 
5,000l. a year. He theu proceeded as follows: ‘ But 
then it is said that is too much, because some of 
these are large paymeuts which have come from nine 
clients, and in the nature of things it is not likely that 
these sums will recur. This 1,3001. from one person in 
three years, that 4001. from another in two years, 360/. 
from another in two years, and nearly 500l. from an- 
other in three, all these and other sums are not likely 
to recur. Now, [do not see at all why the confidence 
of the gentlemen who make these large payments 
should diminish, or their generosity either, and I do 
not quite see why, in the class of patients this gentle- 
man had, people who send 1,000/. and 5001. and so on 
(5,0002. in one case) to their doctor, without inquiry, to 
pay for the number of visits that had been had, I do not 
see why the same gentleman should not pay 5,000/. over 
again * * * it is a lucky thing, if Dr. Phillips 
should recover, that his practice isamong patients who 
do not care about money. * * * [really do not see 
why these should be the only nine people in the world 
who do these things, and who will continue to do them, 
and why, if they cease to do so, they should not be 
succeeded by others equally generous; but you must 
give it such weight as you think fit. Subject to that 
observation it comes to this, that it is about 5,000l. a 
year, and it has been an increasing practice * * * 
There is no doubt that from that time in 1877” (the 
time of the accident) ‘‘ to this he has not earned a shil- 
ling, and for that some very considerable compensation 
is to be awarded by the company. Now then comes a 
far more important question, und that is, what is to be 
his future?”’ 

Lord Coleridge then commented on and com- 
pared the evidence given by the medical witnesses 
with regard to the condition of the plaintiff, and 
the opinions which they expressed as to the possibility 
of recovery. He then proceeded as follows: ‘*Gen- 
tleman, that really is the whole case. I do not know 
that I could usefully occupy your time any further. I 
have placed before you the principles upon which you 
ought to give this compensation. I have placed before 
you, as far as I can, the law which you are to take into 
consideration in granting that compensation, and now 
I leave it to you, under all the circumstances of the 
case, to give such fair and reasonable compensation to 
Dr. Phillips as you think he deserves, I do not mean 
morally, but as you think the circumstances of the 
case warrant you in giving. Of course, in awarding 
that compensation you will be mainly influenced by 
the view you take of the probability of his being able 
in eighteen months or two years’ time, or possibly 
even in less, or it may be more, to resume the lucrative 
practice which certainly, for a time, beyond all ques- 
tion, he has been deprived of by the action of the de- 





fendants. I think I may direct you to be good enough 
to find for the plaintiff, and your duty is to say what 
amount of damages, under the circumstances, you will 
give.”’ 

As to expenses, Lord Coleridge directed the jury to 
give what they thought fair and reasonable, adding: 
“Tf you think that he was put to any extra expense, 
that his living, his journeys, or his carriages or horses 
were seriously increased, or that he was put to expense 
by the action of the company, that is an element that 
you ought to take into your consideration. He puts it 
at 1,000/., and you will say, upon the whole, whether 
you think that is too much or too little.” 

The jury found a verdict for the plaintiff for 16,0001. 
damages. The Common Pleas Division refused a rule 
for a new trial. 

Serjt. Ballantine (J. Brown, Q. C., and Dugdale with 
him), on behalf of the defendants, moved in the Court 
of Appeal for a rule nisi for a new trial on the ground 
of misdirection, and also on the ground that the dam- 
ages were excessive. The defendants, when they en- 
tered into the contract of carriage with the plaintiff, 
had no knowledge, and no means of knowing, that he 
was earning a large income by the practice of his pro- 
fession. Therefore the jury ought not to have been 
directed to take into account the plaintiff's profes- 
sional income in assessing the damages. That head of 
damage was not in the contemplation of the parties 
when they entered into the contract, and was too re- 
mote. Hadley v. Baxendale, 9 Ex. 341. The principle 
laid down in that case ought to be applied to contracts 
for the carriage of passengers by railway. See Mayne 
on Damages, p. 19; Hobbs v. London & South-Western 
Railway Co., 82 L. T. Rep. (N. 8.) 252; L. Rep., 10Q.B. 
111. 

The fact that the plaintiff had a large private income 
independently of his professional earnings ought to 
have been taken into account. At any rate, in caloul- 
ating the amount of the plaintiff's professional income, 
the special fees which he received ought not to have 
been included. They are too uncertain to be counted 
as forming part of his regular income. 


BRAMWELL, L. J. Iam of opinion that there ought 
to be no rule. I will deal first with the last objection. 
Lord Coleridge is supposed to have told the jury in his 
summing up that they were to take 5,0001. a year as the 
plaintiff's net income, and were not to make any de- 
duction in respect of the precarious income composed 
of special emoluments. If tHe learned judge had said 
this I think it would have been inaccurate, for it 
would be fairly open to the jury, in estimating the 
plaintiff's average income, to say, ‘‘ we cannot take in 
the special fees, for they are specialities which may 
not occur again.’’ On the other hand I am of opinion 
that it would be equally wrong to say that the special 
fees ought to be altogether excluded from considera- 
tion. Iam quite certain that the possibility or proba- 
bility of their recurrence ought to be included. One 
may bear in mind the saying that nothing is so certain 
as the unexpected, and though a physician who has on 
former occasions received special fees of 5001. may not 
be able to designate any other patient who will pay 
him another 500l., still the probability is that in the 
course of his life he will have not only one but many 
other similar fees. But Lord Coleridge did not tell 
the jury that they were not to take into account the 
precarious nature of these fees. On the contrary, in 
the course of his summing up he says, ‘‘ I do not see at 
all why, I will not say the wisdom, but why the confi- 
dence of the gentlemen who make these large pay- 
ments should diminish, or their generosity either;” 
and he finishes in this way: ‘‘I really do not see why 
these should be the only nine people in the world who 
do these things, and who will continue to do them, and 
why, if they cease to do so, they should not be suc- 
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ceeded by others equally generous, but you must give 
it such weight as you think fit; subject to that obser- 
vation it comes to this, that it is about 5,0001. a year.” 
Therefore Lord Coleridge did not withdraw the pre- 
carious nature of these fees from the jury, but in my 
opinion he dealt with it in his summing up with per- 
fect propriety. As to the main question, undoubtedly 
if this case came before us, as so many do, where 
complaint is made of the amount found by a jury, and 
it is impossible to get at the elements upon which they 
decided, one would be inclined to take this view: 
there has been a verdict given; the court was dissatis- 
fied with it, and granted a new trial; the case was 
then tried over again, and a case is always more satis- 
factorily tried upon the second than upon the first 
occasion, because the points on both sides are known, 
and can be more clearly put before the jury; the judge 
before whom the case was tried is not dissatisfied with 
the verdict, nor are the judges of the Divisional Court, 
before whom the case has been brought; it would 
therefore require a very strong case indeed to induce 
this court to set aside a verdict so given and affirmed. 
lf we could not guess the ground upon which the jury 
proceeded, I should say there was nothing so extraor- 
dinarily wrong in what they had done as to induce the 
court to disregard the opinions of Lord Coleridge, and 
of the other judges before whom, after a second trial, 
the case has come, and who are satisfied with the ver- 
dict. But Ido not think that we ought to dispose of 
the case in that way, because we can judge tolerably 
well as to the ground upon which the jury proceeded. 
I will assume that they gave the plaintiff 1,0001. for 
his pain and suffering, and three years’ income at the 
rate of 5,000 a year. I cannot say that I think that 
wrong; on the contrary, I think it at least right. 
They ought, at any rate, to have given him as 
much as that, and the only misgiving which I have is 
whether they ought not to have given him more. Now, 
what is the proper direction fora judge to givetoa 
jury in cases of this description? I think the direc- 
tion given by Lord Coleridge in the present case is the 
usual and properone. It is the common form of sum- 
ming up, which after trying avery great number of 
these cases, I have never known questioned until now, 
and it comes to this: ‘‘ You must give the plaintiff 
compensation for his money loss; you must give him 
compensation for his pain and suffering; of course it 
is almost impossible for you to do what can strictly be 
called ‘compensate’ him, but you must take a reasona- 
ble view of the case, and consider under all the cir- 
cumstances what is a fair sum to give him.” I think 
that is the stereotyped form in which the direction in 
such cases as this is given toa jury. As an instance, 
oue often has the case of some unfortunate laborer 
who has suffered an injury, which has kept him out of 
work for, say, six months. He was making 25s. a 
week at the time when the injury was done; then you 
tell the jury ‘“‘that is twenty-six weeks at 25s. a 
week;”’ then he says that for ten weeks more he has 
only been able to earn 10s. a week, and you say to the 
jury ‘that is ten times 15s.;’’ perhaps he also says 
that he will not be able to get into full work again for 
twenty weeks, and then you say to the jury ‘that is 
twenty times l5s.’’ To these amounts something is 
added for his doctor’s expenses, and in that way one 
arrives at some kind of compensation for his pecuniary 
loss. In the case of a professional man, and where 
perhaps it may be impossible to get at any definite 
term during which the plaintiff will be unable to work, 
the direction to the jury would be, ‘‘ You must con- 
sider for yourselves how long this gentleman will be in- 
capacitated from carrying on his profession, and you 
must give him compensation in reference to that.””, Of 
course it is in all cases open to the jury to say, ‘ possi- 
bly the laborer might not have been able to get work,”’ 
or ‘“‘possibly the professional man might have lost 





patients.’’ All these contingencies, where they prop- 
erly arise, ought to be taken into account, and ought 
to be presented to the jury, but after all, the funda- 
mental direction is this, ‘‘ give the man a fair and rea- 
sonable compensation for his pecuniary loss.” I have 
always understood this to be the right direction, and I 
have never heard it questioned until now, nor am I 
able to see in it any such wrong or anomaly as my 
brother Ballantine has pointed out. It is said to be 
unreasonable that where two persons are carried for 
the same fare, one of them if injured should recover 
10,0001. against the company, while the other would 
ouly be able to recover 1,0001. It may be unreasonable 
as regards the two passengers inter se, but it is not un- 
reasonable as between the railway company and the 
public. The company have taken their powers upon 
certain conditions, and one of them is that if they break 
their contracts to carry they shall make compensation 
to persons injured by reason of the breach. If one man 
who has paid a half-crown fare recovers 1,000/. damages 
from the company, and another man who has paid 
the same fare recovers 10,0001., the legitimate con- 
clusion may be that, as regards the two passengers 
inter se, the man who only recovers 1,0001. may 
have paid too much for his ticket, and the man 
who recovers 10,0001. may have paid too little, but 
petween them they have paid that which is enough to 
compensate the company for the risk which they incur 
of becoming liable for injury to passengers. Here the 
defendants have entered into a contract, and having 
broken that contract they must indemnify the person 
with whom they made the contract for the loss which 
has been occasioned to him. In conclusion, I wish to 
point out what to my mind is the utter dissimilarity 
between the present case and that of Hadley v. Baxen- 
dale, 9 Ex. 341. In that case there had been delay in 
the delivery of a chattel, and the plaintiff put forward 
aclaim for certain damages, not for injury done to the 
chattel itself, but consequential upon the delay which 
had taken place. In the present case the damages 
claimed are for injury done to the individual who was 
carried, and are not damages claimed in consequence 
of his non-arrival at a particular place at a particular 
time. The analogy would apply more to a case where 
there were goods of different values than to a case of 
consequential damages for delay, such as Hadley v. 
Baxendale. The Carriers Act (11 Geo. 4 & 1 Will. 4, 
ch. 68) allows railway companies to charge an addi- 
tional sum for insurance on a declaration being made 
of the value of certain specified kinds of goods, but 
there are many classes of goods which are not within 
the act, and, although of different values, such goods 
are carried at the samerate. I have gone into these 
different matters, which are perhaps not of any great 
consequence, because the whole effect of our judgment 
is that the set form of summing up has been observed 
in the present case, and there is no ground for suppos- 
ing that the jury have given any thing as damages 
beyond what that summing up authorizes and directs; 
I am therefore of opinion that a rule must be refused. 


Brett, L, J. I am also of opinion that we are bound 
to refuse a rule in this case. After the very great 
number of times I have had occasion to consider this 
question, I can have no doubt that the direction to the 
jury in this case was right according to the recognized 
rule of law. The action was brought for a breach of 
contract to carry a passenger, and damages are awarded 
for breach of that contract. Now the fundamental 
proposition undoubtedly is that damages are to be 
given which will as nearly as possible compensate the 
person with whom the contract was made for the breach 
and the injury resulting therefrom. The injury is com- 
plicated; it is an injury to the body, and in addition a 
further injury consisting of pecuniary loss. Now there 
has been for years a recognized mode of leaving the 
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question as to the amount of damages to the jury. In 
the present case Lord Coleridge left it to them in this 
form — that the damages were to be such compensation 
as under all the circumstances of the case the jury 
thought was fair and reasonable, and to that he added 
afterward that the jury must not attempt to give an 
absolutely perfect compensation with regard to the 
money loss. NowI think both these propositions are 
correct, and that the reason why that general mode of 
leaviug the question to the jury is right is that human 
ingenuity has not been able to formulate a more correct 
proposition. If one were to try to make a more correct 
proposition one would be sure either to state something 
wrong or to omit something that ought to be stated. As 
to the second part of the proposition—that is, the 
caution to the jury —the law is settled by authority; 
for in the case of Rowley v. The London & North- 
Western Railway Co., L. Rep., 8 Ex. 221; 29 L. T. Rep. 
(N. 8.) 180, in the Exchequer Chamber it was held to 
be wrong to tell the jury that they could or ought to 
try to make an absolute compensation, That, I ap- 
prehend, meaus a perfectly mathematical or arithmet- 
ical compensation. The reason of that decision was, 
that it would be impossible for the jury to have before 
them all the circumstances which would enable them 
to make such acompensation. In that case, Kelly, C. 
B., tried to direct the jury to a perfect compensation 
by telling them to calculate an annuity which would 
produce for a certain number of years, or for such years 
as they might think necessary, such a sum as the 
plaintiff was making yearly. The court in that case 
thought the direction wrong, because in attempting to 
make a perfect compensation the jury would of neces- 
sity leave out a number of circumstances which ought 
to be taken into consideration, but which no human 
ingenuity and no evidence which could be produced 
could bring before them. I am strongly of opinion 
that the decision in that case was right. Next as to 
the direction that the compensation to be awarded 
must be such as under the circumstances of the case 
should be fair and reasonable. That, as I have said, 
has been the recognized mode of summing up, because 
it is not possible to make a better one. Buta judge 
would not properly assist a jury if he only left that 
bare proposition to them. It is necessary to point out 
some of the circumstances which they are to take into 
consideration, and in considering the pecuniary loss 
suffered by the person who has been injured, I can 
have no doubt, where the loss has been suffered by a 
person having a professional or trading income, that 
one of the principal factors to be considered is, what 
is the amount of that income. The learned counsel 
for the defendants, putting forward a view which is 
absolutely the converse of the decision in Rowley v. 
London & North-Western Railway Co. (ubi sup.), con- 
tends that the jury ought not to take the plaintiff's 
income into accouut at all. That would be strange 
indeed. It seems to me to be quite clear that they 
must take the income into account, but the question 
is, how? Nowif Lord Coleridge had told the jury, as 
a matter of law, that if it had not been for the acci- 
dent the plaintiff would have made 5,000l. a year dur- 
ing the time he was disabled, I should have thought 
that a wrong direction, for although the plaintiff is still 
alive, yet a thousand circumstances might have pre- 
vented him from making that income if he had re- 
mained well, and the accident had not happened. But 
Lord Coleridge did not direct the jury in that way. 
He told them that they were to consider what was the 
average income which the plaintiff had been making, 
that the defendants had thrown no real doubt upon 
the plaintiff's evidence, that he had practically been 
making 5,0001. a year, and that, unless they could see 
any circumstances which in any probability would 
have made that income less, they might well take it 
that the plaintiff would have made that income dur- 








ing the time he was disabled. I think that was right. 
Lord Justice Bramwell has pointed out generally the 
mode in which the earnings of a working man ought 
to be dealt with in similar cases. But they would be 
dealt with in the manner pointed out on the assump- 
tion that there weré no circumstances which would 
have prevented the working man from earning the 
same wages during the period during which he was 
disabled in consequence of the injury. If, for instance, 
the defendants were able to prove that the plaintiff 
had worked in a mill in Lancashire, and that during 
the time between the accident and the trial all the 
mills in Lancashire had been closed, the jury ought to 
consider that fact and say whether the plaintiff would 
have earned the 25s. a week during that period if he 
had not been injured. As to compensation for money 
loss for the time to come, supposing the plaintiff had 
not been injured, there are a thousand circumstances 
which might have prevented him from earning a fixed 
income. He would have been subject to the ordinary 
illnesses of life, and to the ordinary vicissitudes of 
trade, and when one considers all those circumstances, 
of which no evidence could possibly be given, it is be- 
yond the region of practical life that any accurate 
arithmetical compensation could be given. No doubt 
the jury would be wrong if they did not consider those 
circumstances as upon the doctrine of chances. It is 
impossible to give evidence of them, and the judge can 
only leave it at large to the jury, telling them that all 
the circumstances and possible chances are to be taken 
into account, and that they must give what twelve 
men of ordinary sense consider a fair and reasonable 
compensation, but without attempting to make it an 
absolutely accurate and mathematical compensation. 
I agree that it is a wrong direction to the jury that the 
proved income is the basis — in the sense that it is to 
be the only basis—of compensation; but Lord Cole- 
ridge did not so direct the jury. He only said to them 
that it was a fact, or one of the circumstances (to my 
mind in estimating the money loss it is the main cir- 
cumstance), which ought to be taken into account. 
Therefore that objection is founded upon an incorrect 
supposition as to what the direction to the jury really 
was. It is said that there is an anomaly because a 
small practitioner, who had paid the same fare as an- 
other person who was making a large professional 
income, might receive 500/., while the other received 
15,0001. for similar injuries caused by the same acci- 
dent. But although the personal injury is the same in 
both cases, the pecuniary loss is not; for the small 
practitioner might lose perhaps 3001., while the other 
lost 13,0001. ; that isno anomaly. I think it is right to 
suy that to a working man and to a person of great 
wealth the same amount of compensation should be 
given for personal injuries, if the pain and suffer- 
ing is the same. You should give to each of them the 
amount of the expenses actually sustained, but with 
regard to the pecuniary loss incurred, you should give 
each as reasonably and nearly as you can something to 
repay the loss actually sustained. I can see no ano- 
maly or injustice in this mode of leaving the case to 
the jury. The fundamental reason for this mode of 
summing upI have always understood to be that no 
more accurate definition can be given, and the law 
does not require an impossibility. I think, there- 
fore, that the only way in which the question can be 
left to juries in the future is the way in which it has 
been left to them for so many years in the past. 


Corton, L. J. Lagree that there should be no rule. 
The plaintiff having established his right to recover 
judgment against the defendants is entitled by way of 
damages to a fair and reasonable compensation for his 
suffering and for his money loss. The defendants com- 
plain of misdirection as to the latter head of compen- 
sation and their contention amounts to this, that in 
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estimating the compensation the income which the 
plaintiff was earning ought to be entirely disregarded. 
That amounts to saying that in estimating the money 
loss it is necessary to leave out of sight that which really 
constitutes the money loss, viz., the loss of that in- 
come which if it had not been for the accident the 
plaintiff would have earned, and which he was pre- 
vented by the accident from earning. I am of opinion 
that it is impossible to disregard the income in esti- 
mating the money loss. Then there remains the ques- 
tion as to whether the income was properly taken into 
account in the present case. I propose to state my 
views as to how it ought to be taken into account. It 
is impossible by any mathematical calculation or rule 
of three sum to arrive at a fair and reasonable com- 
pensation for money loss, but the nature of the income 
must be taken into account, and the probability of its 
continuance, and how far it depends on favor, and 
how far on exertion which may or may not be carried 
on for long, and having taken into consideration all 
the circumstances affecting the income, the jury ought 
to say what is a reasonable sum to award as compensa- 
tion. Of course they ought not to give the amount of 
the income as an annuity for the rest of the injured 
perscn’s life, nor ought they to assume that the income 
wouk! always continue as it was at a particular time, 
but ti: king into consideration all the circumstances 
affecting it, I think that the income must be taken as 
a basis of compensation. Lord Coleridge told the jury 
to give a fair compensation for the money loss. He 
laid before them all the evidence as to the plaintiff's 
income and as to the special fees, and told them to 
consider whether the plaintiffs evidence was a fair 
representation of what the income was and what it 
would have been likely to be. Lam of opinion that it 
would have .been wrong to exclude the special fees 
entirely from consideration, for when a man has 
arrived at such a position in his profession as to receive 
many large special fees, it certainly is for the jury to 
consider whether he would not have received similar 
fees in the future, I think the question was properly 
left to the jury. It was contended on behalf of the 
defendant that in estimating the damages the fact that 
the plaintiff had an income of his own independently 
of his professional earnings ought to be taken into 
account. I do not think this is so, for it does not make 
the money loss any less that the plaintiff has an inde- 
pendent income. I think the question ought to be 
considered with regard to his suffering, for he is likely 
to suffer more from the bodily injury if deprived of 
his means of support, and so is unable to provide him- 
self with that which may alleviate his sufferings. I 
am of opinion that the Division Court were right in 
refusing a rule. 
Rule refused. 
ee eee 


LETTERS OF THE ALPHABET AS TRADE- 
MARKS. 


SUPREME COURT OF THE UNITEDSTATES, OCTOBER 
TERM, 1879. 
AMOSKEAG MANUFACTURING Co., Appellant, v. 
TRAINER et al. 


The manufacturer of goods has no right to the exclusive 
use as a trade-mark of any words, letters, figures or 
symbols which have no relation to the origin or owner- 
ship of the goods, but are only meant to indicate their 


names or quality. And letters or figures which by the 
custom of traders or the declaration of the manufacturer 
of the goods to which they are attached are only used 
to denote quality, are incapable of exclusive appropria- 
tion, but are open to use by any one like the adjectives 
of the language. 

Accordingly where a manufacturer of cloth adopted as a 
mark to distinguish the best quality of its goods manu- 





factured the letters ‘‘A. C. A.,” and to denote inferior 
qualities the letters “B.,” and “CC.” and “D.” Held, 
that it could not claim the exclusive right to use the 
letters ““ A.C. A.” as a trade-mark. 


—_— from the Circuit Court of the United 
States for the Eastern District of Pennsylvania. 
The opinion states the case. 


Fretp, J. This is a suit in equity to restrain the 
defendants from using on ticking manufactured and 
sold by them the letters A. C. A., in the sequence 
here named, alleged by the complainant to be its 
trade-mark, by which it designates ticking of a par- 
ticular quality of its own manufacture; and to com- 
pel the defendants to account for the profits made by 
them oun sales of ticking thus marked. 

It appears that the complainant, a corporation cre- 
ated under the laws of New Hampshire, commenced 
the manufacture of ticking at Amoskeag Falls, in that 
State, some time prior to 1834, and marked its products 
with a label or ticket consisting of a certain device 
within which were printed, in red colors, the name of 
the company, its place of manufacture, the words 
‘“*Power Loom,” and in the centre the single letter 
“A” or “*B” or “C” or “D,” according to the 
grade of excellence of the goods, the first quality 
being indicated by the first letter and the decreasing 
quality from that grade by subsequent letters in the 
alphabet. The device, apart from the words men- 
tioned, was a fancy border in red colors, square out- 
side and elliptical within, and the words in the upper 
and lower lines of the label were printed in a line cor- 
responding with the inside curve of the border. 

Iu the year 1834, or about that time, the company in- 
troduced an improvement in its manufacture, by which 
it produced a grade or quality of ticking superior to any 
which it had previously manufactured. For goods of 
this quality it used in its label or ticket, in place of the 
single letter A, the three letters A. C. A. The original 
device, with its colored border and printed words, 
indicating the company by which and the place where 
the goods were manufactured was retained; the only 
alteration consisting in the substitution of the three 
letters A. C. A. in place of the single letter A. Subse- 
quently the company changed its place of manufacture 
from Amoskeag Falls to Manchester, in the same 
State, and a corresponding change was then made in 
the label. The three letters mentioned were placed in 
the label or ticket on all goods of the very highest 
quality manufactured by the complainant, the single 
letter beirng retained in the labels placed on other 
goods to indicate a ower grade or quality. The com- 
bination of the three letters was probably suggested, 
as is stated, by the initials of the words in the com- 
pany’s name — Amoskeag Company — with the letter 
A previously used, to denote the best quality of goods 
it manufactured. It is contended by the complain- 
ant that the combiuation was adopted and used to 
indicate, not merely the quality of the goods, but also 
their origin as of the manufacture of the Amoskeag 
Company. It is upon the correctness of this position 
that it chiefly relies for a reversal of the decree dit- 
missing the bill. 

On the part of the defendants the contention is that 
the letters were designed and are used to indicate the 
quality of the goods manufactured and not their 
origin; that it was so adjudged many years agoin a 
case to which the company was a party in the Superior 
Court of the city of New York, which adjudication 
has been generally accepted as correct, and acted upon 
by manufacturers of similar goods throughout the 
country; and that the letters, as used by the defend- 
ants on a label or ticket having their own device, and 
in connection with words different from those used by 
the complainant, do not mislead or tend to mislead 
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any one as to the origin of the goods upon which they 

are placed. 

The general doctrines of the law as to trade-marks, 
the symbols or sigus which may be used to designate 
products of a particular manufacture, and the protec- 
tion which the courts will afford to those who orig- 
inally appropriated them, are not controverted. Every 
one is at liberty to affix to a product of his own man- 
ufacture any symbol or device, not previously appro- 
priated, which will distinguish it from articles of the 
same general nature manufactured or sold by others, 
and thus secure to himself the benefits of increased 
sale by reason of any peculiar excellence he may have 
given to it. The symbol or device thus becomes a sign 
to the public of the origin of the goods to which it is 
attached, and an assurance that they are the genuine 
article of the original producer. In this way it often 
proves to be of great value to the manufacturer in pre- 
venting the substitution and sale of an inferior and 
different article for his products. It becomes his 
trade-mark, and the courts will protect him in its ex- 
clusive use, either by the imposition of damages for its 
wrongful appropriation or by restraining others from 
applying it to their goods and compelling them to 
account for profits made on a sale of goods marked 
with it. 

The limitations upon the use of devices as trade- 
marks are well defined. The object of the trade-mark 
is to indicate, either by its own meaning or by associa- 
tion, the origin or ownership of the article to which it 
isapplied. If it did not, it would serve no useful pur- 
pose either to the manufacturer or to the public; it 
would afford no protection to either against the sale of 
a spurious in place of the genuine article. This object 
of the trade-mark and the consequent limitations upon 
its use are stated with great clearness in, the case of 
Canal Company v. Clark, reported in 13th Wallace. 
There the court said, speaking through Mr. Justice 
Strong, that ‘* no one can claim protection for the ex- 
clusive use of a trade-mark or trade name which would 

‘practically give him a monopoly in the sale of any 
goods other than those produced or made by himself. 
If he could, the public would be injured, rather than 
protected, for competition would be destroyed. Nor 
can a generic name or a name merely descriptive of an 
article of trade, of its qualities, ingredients, or charac- 
teristics, be employed as a trade-mark, and the exclus- 
ive use of it be entitled to legal protection.” Anda 
citation is made from the opinion of the Superior 
Court in the city of New York in the case of the pres- 
ent complainant against Spear, reported in the 2d of 
Sandford, that ‘tthe owner of an original trade-mark 
has an undoubted right to be protected in the exclus- 
ive use of all the marks, forms, or symbols that were 
appropriated as designating the true origin or owner- 
ship of the article or fabric to which they are affixed; 
but he has no right tothe exclusive use of any words, 
letters, figures or symbols which have no relation to the 
origin or ownership of the goods, but are only meant 
to indicate their names or quality. He has no right 
to appropriate a sign or symbol, which from the nature 
of the fact it is used to signify, others may employ 
with equal truth and therefore have an equal right to 
employ for the same purpose.”’ 

Many adjudications, both in England and in this 
country, might be cited in illustration of the doctrine 
here stated. For the purpose of this case, and in sup- 
port of the position that a right to the exclusive use of 
words, letters, or symbols to indicate merely the qual- 
ity of the goods to which they are affixed cannot be 
acquired, it will be sufficient to refer, in addition to 
the decisions mentioned in Wallace and Sandford, to 
the judgment of the vice-chancellor in Raggett v. 
Findlater, where an injunction to restrain the use by 
the defendants upon their trade label of the term 
* nourishing stout,” which the plaintiff had previously 





used, was refused on the ground that “nourishing” 
was a mere English word denoting quality. Law Rep., 
17 Eq. 29. Upon the same principle letters or figures 
which by the custom of traders, or the declaration of 
the manufacturer of the goods to which they are at- 
tached, are only used to denote quality, are incapable 
of exclusive appropriation; but are open to use by any 
one, like the adjectives of the language. 

If, now, we apply the views thus expressed to the 
case at bar, we shall find the question involved to be of 
easy solution. It is clear from the history of the adop- 
tjon of the letters A. C. A., as narrated by the com- 
plaint, and the device within which they are used, that 
they were only designed to represent the highest qual- 
ity of ticking, which is manufactured by the complain- 
ant, and not its origin. The devise previously and 
subsequently used stated the name of the manufac- 
turer, and no purpose could have been subserved by 
any further declaration of that fact. And besides, the 
letters themselves do not suggest anything and require 
explanation before any meaning can be attached to 
them. That explanation when made is that they are 
placed in the device of the company when it is affixed 
to the finest quality of its goods, while single letters are 
used in the same device when it is attached to goods 
of an inferior quality. They are never used by them- 
selves but merely as part of a device containing, in 
addition to the border in red, several printed terms. 
Alone the letters convey no meaning; they are only 
significant as part of the general device constituting 
the trade-mark. Used in that device to denote only 
quality, and so understood, they can be used by others 
for a similar purpose equally with the words “ super- 
ior’’ or “superfine,’’ or other words or letters or fig- 
ures having a like signification.” 

We are aware that there is in the record the testi- 
mony of several witnesses to the effect that they 
understood that the letters were intended to indicate 
the origin as well as the quality of the goods to which 
they were attached, but it is entirely overborne by the 
patent fact that the label previously disclosed the name 
in full of the manufacturer and by the history of the 
adoption of the letters, as narrated by the complain- 
ant. As it was pertinently observed in the case in 
Sandford, if purchasers of the ticking read the name of 
the company the letters can give no additional inform- 
ation, even if it be admitted that they are intended to 
indicate the nameofthe company. And if they do not 
read the name as printed, the letters are unintelligible. 
If an explanation be asked of their purpose in the 
label the only reasonable answer which can be given is 
the one which corresponds with the fact that they are 
designed merely to indicate the quality of the goods. 

But there is another and equally conclusive answer 
to the suit. The label used by the defendants is not 
calculated to mislead purchasers as to the origin of the 
goods to which itis attached. It does not resemble 
the device of the complainant. Its border has a differ- 
ent figure; it is square outside and inside. It has 
within it the words “Omega” and “ Ring Twist,” 
as wellas the letters “A.C. A.’’ Neither the name 
of the complainant, nor of the place where its goods 
are manufactured, nor the words ‘‘ Power Loom” are 
upon it. The two labels are so unlike in every particu- 
lar, except in having the letters A. C. A. in their 
centre, that it is impossible that any one can be misled 
in supposing the goods, to which the label of the de- 
fendants is attached, are those manufactured by the 
complainant. The whole structure of the case thus 
falls to the ground. There is no such imposition prac- 
ticed upon the public and no such fraud perpetrated 
upon the manufacturers in attempting to dispose of 
the goods of one as those of another, as to call for 
the interposition of a court of equity. 

The decree of the court is, therefore, affirmed. 

Clifford, J., dissented. 
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DAMAGES— IN ACTION FOR PERSONAL INJURY — LOSS 
oF WAGES. —In an action for personal injury, in being 
thrown from his wagon through defendant’s negli- 
gence, plaintiff had testified that in consequence of the 
injury he was unable to work at his business, which 
was that of an engineer, in the employ of the Kinder- 
hook Ice Company, for a specified length of time, and 
that his wages, when he did work, were $70 per month. 
On cross-examination he was asked this: ‘* During the 
time when you were sick, etc., were not your wages 
paid by this Knickerbocker Ice Company?” Lield, 
that the question was proper as showing that plaintiff 
did not suffer a loss of wages. In this case plaintiff was 
entitled to recover, in addition to what a jury might 
award him for his suffering and physical injuries, only 
his pecuniary loss. Ransom v. New York & E. R. Co., 
15 N. Y. 415; Hamilton v. Third Ave. R. Co., 53 id. 25. 
It has been held that one sued for causing an injury to 
or the death of another cannot show a life or accident 
insurance in mitigation of damages. Yates vy. White, 
4 Bing.(N. C.) 272; Althorf v. Wolfe, 22 N. Y. 355; Har- 
ding v. Townshend, 43 Vt. 536; Sherm. & Redf. on 
Neg., §609. And so where one has been sued for causing 
the destruction of personal property insured, he can- 
not show the insurance in mitigation. That the wrong- 
doer himself made satisfaction could alone give hima 
defense. But here before the plaintiff could recover 
for aloss of wages he must show that he lost wages, 
and defendant had a right to show that he had lost 
none. In such acase the expense of nursing may be 
recovered, or of a physician, but plaintiff can re- 
cover only so much as he paid or was bound to pay, 
and defendant may show that plaintiff was doctored 
or nursed at a charity hospital at the public expense or 
gratuitously, in which case plaintiff could not recover 
for those items of damage. In Moody v. Osgood, 50 
Barb. 628, it was held in an action by a married woman 
to recover damages for a personal injury occasioned by 
the negligence of defendant, that she could not recover 
the physician’s and nurse’s bills as items of damages, 
because she was not liable for them. Judgment re- 
versed and new trial granted. Drinkwater vy. Dinsmore, 
appellant. Opinion by Earl, J.; Miller. J., dissented. 
[Decided March 19, 1880.] 


COUNTERCLAIM — EQUITABLE SET-OFF—IN ACTION 
AGAINST SURETIES. — In an action upon a replevin 
bond against the principal and sureties, defendants 
asked to be allowed, as a set off, an indebtedness from 
the defendant in the replevin suit, to the principal in 
the bond, who was plaintiff in that suit. It appeared 
that the replevin suit was brought by the principal in 
the bond to recover possession of property in the hands 
of the defendant therein, one M.; that the property 
was taken thereon and the principal converted this 
property to his own use; that pending the suit M. be- 
came insolvent aud made an assignment for creditors 
to plaintiff in the action at bar, and the principal 
named also became insolvent. The replevin suit was 
dismissed. Held, that at law defendants were not en- 
titled to the set-off claimed, as the indebtedness of M. 
to the principal was a several one while the liability of 
the defendants was joint, and also because the liability 
of M. was due before there was a cause of action in 
plaintiff. At law the right of set-off is a creature of 
the statute, and the statute does not give it to defend- 
ants more than one, unless the demand sought to be 
set off is due to them all jointly. 2 R. 8. 354, $18, 
subd. 6; Code of Pro., § 112; nor unless a separate judg- 
ment may be had in the action between one or more 
of them and the plaintiff. Code of Civil Pro., § 501. 
Nor is it permitted except where the demands are 
mutual, that is, where both were due and payable be- 








fore the transfer of either toa third party. Patterson 
v. Patterson, 59 N. Y. 574; Jordan v. Nat. 8S. & L. 
Bank, 74 id. 468; Beckwith v. Union Bank, 9 id. 211. 
Neither could equity allow a set-off. The general rule 
is that equity requires that cross demands be set off 
against each other if from the nature of the claim or 
the situation of the parties justice cannot otherwise 
be done. Smith v. Pelton, 43 N. Y. 419. Insolvency 
of one of the parties is ceteris paribus a sufficient 
ground for an allowance of a set-off in equity, and 
though one of the parties seeking it be a surety for the 
other, equity will adjudge it in favor of both, against 
a demand collectible of both. But in this case to 
allow the set-off would be to enable the principal 
named to secure an allowance in full of his debt 
against M. to the detriment of the other creditors of 
M., which would not be equitable. Judgment affirmed. 
Coffin v. McLean et al., appellants. Opinion by Fol- 
ger, J. 

(Decided April 6, 1880.] 


CORPORATION — LIABILITY OF TRUSTEES — STATUTE 
OF LIMITATION.— Under the provision of the statute 
in relation to manufacturing corporations rendering 
trustees liable for debt where they fail to file a report 
etc., requiring that the action to charge them “ must 
be commenced within three years after the debt of the 
company arose,’’ itis immaterial when the debt arose, 
if it exists and might be the subject of an action at 
the time when default is made in complying with the 
provisions mentioned. A debt was contracted by a 
corporation in 1873, for money borrowed in April of 
that year, and payable presently. In January, 1875, 
the trustees of the corporation failed to file, etc., the 
report called for by the statute. Held, that an action 
might be commenced against the trustees at any time 
within three years from January 2, 1875. Merchants’ 
Bauk v. Bliss, 35 N. Y. 412; Jones v. Barlow, 62 id. 
202. Judgment affirmed. Duckworth vy. Roach et al., 
appellants. Opinion by Danforth, J. 

[Decided April 20, 1880.] 


DEFENSE—1N ACTION FOR PERSONAL INJURY BY 
STREET OBSTRUCTION, LICENSE TO ERECT OBSTRUCTION 
MUST BE PLEADED — EVIDENCE — HIGHWAY.—In an 
action for injury from falling into acoal hole in the 
sidewalk of a public street in New York, adjoining 
defendant’s premises, constructed by defendant, de- 
fendant offered to show that the usual permit for the 
construction of such coal] hole had been procured from 
the city authorities. The evidence was rejected on 
the ground that a license to construct the coal hole had 
not been pleaded, and as immaterial. Held, no error. 
The public are entitled to an unobstructed passage 
upon the streets, including the sidewalks of the city, 
and a structure such as that proved was an obstruc- 
tion. It was sufficient for the plaintiff to prove that 
in passing along the sidewalk he was injured by this 
structure. It was not necessary to prove negligence. 
The action was not based upon negligence, but a wrong- 
ful act for which defendant was responsible. If a per- 
mit was material, the effect of it would only be to 
mitigate the act from an absolute nuisance to an act 
involving care in the construction and maintenance; 
and to justify such a structure it would be necessary 
not only to plead the permit, but also to allege and 
prove a compliance with its terms, and that the struc- 
ture was properly made and maintained to secure an 
equal measure of safety to the public that the side- 
walk would without it. When permission is given by 
a municipal authority to interfere with a street solely 
for private use and convenience in no way connected 
with the public use, the person obtaining such permis- 
sion must see to it that the street is restored to its 
original safety and usefulness. Whatever the plaiu- 
tiff is required to prove to establish his cause of action, 
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the defendant may disprove under a general denial. 
If there is any justification for defendant's act it is in- 
cumbent on the\defendant to allege and prove it. Judg- 
ment affirmed. Clifford v. Dam, et al. Opinion by 
Church, C. J. All concurred, Folger and Earl, JJ., in 
result. Miller, J., absent. 

[Decided April 20, 1880. ] 


paienpeneetilonitonniniegs 
ILLINOIS SUPREME COURT ABSTRACT. 
MARCH, 1880. 


AGENCY — FACTOR WITH POWER ONLY TO SELL 
CANNOT PLEDGE.— A factor having the power only to 
sell goods has no right to pledge them, and if he does 
so the owner can recover them from the pledgee. In 
the case of Patterson v. Tash, 2 Strange, 1178, the 
court of King’s Bench held “ that though a factor has 
power to sell, and thereby bind the principal, yet he 
cannot bind or affect the property of the goods by 
pledging them as a security for his own debt, though 
there is the formality of a bill of parcels andareceipt.” 
Paley on Agency, 215; Story on Bailments, § 326; 2 
Kent’s Com. 625; Story on Agency, § 113; Wharton on 
Agency, $748. The rule is clearly stated by Chan- 
cellor Kent in the case of Rodriguez v. Hefferman, 5 
Johns. Ch. 429, where it is said: ‘“ A factor may sell 
out and out in the way of business, and the sale will 
be binding, but he cannot pledge even under the for- 
mality of a billof parcels. It is a well-settled and un- 
derstood rule that the factor cannot pledge, even 
though the creditor has no notice of his character as 
factor. In such a case every creditor trusts and deals 
at his peril.’’ Graham y. Dryster, 2 Stack. 21. It is 
true that in England, and in some of the States of the 
Union, the rule has been changed by legislation, but 
that only shows that the rule was too firmly fixed to 
be abrogated by the decisions of the courts. Gray v. 
Agnew. Opinion by Walker, C. J.; Dickey, J., dis- 
sented. 


ScHOOLS — DIRECTORS OF DISTRICT NOT LIABLE FOR 
WRONGFUL SUSPENSION OF PUPIL IF WITHOUT MAL- 
1ce.— Directors of school districts who have author- 
ity by statute to adopt and enforce all necessary rules 
and regulations for the management and government 
of schools, and to direct what branches of study shall 
be tanght and what text-books used, and to “‘ suspend 
or expel pupils for incorrigibly bad conduct,”’ it being 
provided that “no action shall lie against them for 
such suspension or expulsion,”’ are not liable for sus- 
pending a pupil in the absence of malice, even though 
their action may be erroneous. So held where a Roman 
Catholic pupil was suspended for refusal to observe a 
rule requiring pupils to lay aside their books and remain 
quiet whilea chapter from the King James translation 
of the Bible was being read. In such cases the law seems 
to be well settled there can be no action maintained 
against school officers when they act without malice. 
The rule is certainly a reasonable one. A mere mis- 
take in judgment, either as to their duties under the 
law or as to facts submitted to them, ought not to 
subject such officers to an action. They may judge 
wrongly, and so may a court or other tribunal, but the 
party complaining can have no action where such offi- 
cers act in good faith, and in the line of what they 
think is honestly their duty. Any other rule might 
work great hardship to honest men, who, with the 
best of motives, have faithfully endeavored to perform 
the duties of these inferior officers. A case not unlike 
this was Donahue v. Richards, 38 Me. 389, and it was 
ruled, in accordance with what was thought to be a 
uniform course of decisions, that a public officer, when 
acting in good faith, is never held liable for an errone- 
ous judgment in a matter submitted to his determina- 








tion. Were the rule otherwise no one would be safe 
in taking upon himself the burdens of an office, the 
duties of which involved the exercise of judgment. In 
Jackson v. Waldon, 11 Johns. 114, it was held that 
officers called to exercise their deliberate judgments 
are not answerable for mistakes in law, either civilly 
or criminally, where their motives are pure and un- 
tainted with fraud or malice. The English cases on 
this subject hold the same doctrine. Hounan y. Lap- 
penden, 1 Earl, 555, declares no action will lie against 
individuals, for acts erroneously done by them in the 
corporate capacity, from which detriment may happen 
to another, without proof of malice. McCormick v. 
Burt. Opinion by Scott, J. 


SURETYSHIP— OFFICIAL BOND—BLANKS TO BE 
FILLED AFTER EXECUTION — BOND FURNISHED AFTER 
STATUTORY TIME— ERRONEOUS STATEMENTS BY OF- 
FICIAL AS TO RECEIPTS— ESTOPPEL — AGENCY.— (1) 
Where the official bond of a city treasurer was signed, 
the amount of the penalty was left blank and the bond 
delivered to the principal to be used, held, that the 
filling up of the bond by the principal with the amount 
of the penalty would not discharge the sureties, even 
though the amount inserted was greater than it was 
understood by them that it should be. In Smith y. 
Crooker, 5 Mass. 588, Chief Justice Parsons, in the case 
of the official bond of the town treasurer, laid down 
the rule, in general terms, that a party executing a 
bond, ‘“‘ knowing that there are blanks in it to be 
filled up by inserting particular names or things, must 
be considered as agreeing that the blanks may be thus 
filled after he has executed the bond.”’ Although that 
was but the case of writing in of the name of the 
surety after he had signed the bond, the rule is laid 
down generally, and is the one which courts subse- 
quently have declared, and which agrees with, as we 
consider, the now prevailing doctrine. See, also, But- 
ler v. United States, 21 Wall. 272; Dair v. United 
States, 16 id.1; Drury v. Foster, 2id. 24; Inhabitants of 
South Burwick v. Huntress, 53 Me. 89; State v. Pep- 
per, 31 Ind. 76; State v. Peck, 53 Me. 281; State v. 
Young, 23 Minn. 551; McCormick v. Bay City, 23 Mich. 
457. (2) The official was required by law to furnish his 
bond within fifteen days after appointment. Held, 
that a failure to present the bond within that time was 
not a forfeiture of the office so as to render a bond 
thereafter presented and accepted avoidable by the 
sureties. ‘*There is a known distinction, ’ says Lord 
Mansfield, ‘‘ between circumstances which are of the 
essence of a thing required to be done by an act of 
Parliament and clauses merely directory. The precise 
time, in many cases, is not of the essence.’’ Rex v. 
Soxdale, 1 Burr, 447. It seems reasonable that it is 
only when ‘the rights of the public, or of third per- 
sons, depend upon the exercise of the power or the 
performance of the duty to which it refers,’’ that the 
statute should be held mandatory, and otherwise but 
directory. Kane v. Footh, 70 Ill. 590; Sedgw. Stat. 
and Const. Law, 368-74. Here the essence of the thing 
to be done, that upon which the rights of the public 
depend, is the giving of the bond, not the precise time 
when it isdone. There are numerous authorities that 
a provision of law that an officer shall give bond within 
a prescribed time after his election, is directory only. 
People v. Holly, 12 Wend. 481; State v. Churchill, 41 
Mo. 41; State v. Porter, 7 Ind. 204; Kearney v. An- 
drews, 2 Stockt. Ch. 70; Speake v. United States, 9 
Cranch, 28. Such other clauses as “‘ he shall be deemed 
to have refused said office and the same shall be filled 
by appointment,” or, ‘‘the office shall become va- 
cant,” it may be held do not change the rule. State 
v. Toomer, 7 Rich. Law, 216; Sprowl v. Lawrence, 33 
Ala. 674. (3) In this case the bond was given by an 
officer entering upon the second term of his office. By 
law he was required at specified times to make state- 
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ments of the condition of the treasury, and he kept 
books showing the balance in his hands belonging to 
the city treasury. At the close of his first term of of- 
fice a specified amount appeared on the books to be in 
his hands. This amount was charged against him at 
the time he commenced his second term. Held, that 
neither he nor his sureties in an action upon his bond 
could show that this charge on his books was incorrect. 
‘Vo allow them in avoidance of the liability on their 
bond for these balances, to falsify them, and show 
that the balance so stated and reported as being in the 
treasury wasnot at the time actually in the treasury, 
would be utterly inadmissible upon every sound legal 
principle. They must be held to be concluded by 
them. Pinkstaff v. People, 59 Ill. 148; Morley v. Town 
of Metamora, 78 id. 394; Simpkins v. Cobb, 2 Bailey 
(S. C.), 60; Trimmair y. Trail, id. 480 (the above 
being more particularly upon the point of transfer of 
balance to the second term); Baker v. Preston, 1 Gil- 
mer (Va.), 235; State v. Grammer, 29 Ind. 530; Com- 
missioners v. Mayrant, 2 Bew. 228; Patterson v. 
Guardians of the Poor, etc., 88 Eng. L. & Eq. 440; 
Cave y. Mills, 7 H. & N. 913; Wylie v. Gallagher, 46 
Penn. St. 205; Bochmer vy. County of Schuylkill, id. 
452; United States v. Girault, 11 How. 27. City of Chi- 
cago v. Gage. .Opinion by Sheldon, J. 


ee 


MARYLAND COURT OF APPEALS AB- 
STRACT.* 

CONSTITUTIONAL LAW — STATE MAY AUTHORIZE 
BRIDGE OVER NAVIGABLE STREAM. —In the absence of 
any restrictive legislation on the subject by Congress, 
the State may authorize bridges over navigable streams, 
by statutes so guarded as to protect the substantial 
rights of navigation. Wilson vy. The Blackbird Creek 
Marsh Co., 2\Pet. 250; Gilman v. Philadelphia, 3 Wall. 
713; Atlee v. Packet Co., 21 id. 389; Pound v. Turck, 


9 U. S. 459. County Commissioners of Talbot v. 
County Commissioners of Queen Anne. Opinion by 
Alvey, J. 


MUNICIPAL CORPORATION — LIABILITY OF, FOR CON- 
SEQUENTIAL DAMAGES.— The authorities of the city 
of Cumberland, in the execution of the powers con- 
ferred on the corporation by act of Assembly, for the 
paving, grading, repairing, draining, sewering and ex- 
tending of the streets of the city, but with no want of 
reasonable care and skill in making the improvements, 
changed or so directed the natural flow of surface 
water, which usually found its way into a mill-race in 
the city, that a larger flow of such water than formerly 
was emptied into the mill-race, along a given street, 
and in times of heavy rains, a larger quantity of mud, 
sand and debris, was thus carried into the race near 
the mill, than before such improvements were made. 
It is well settled that a municipal corporation is not 
liable to an action for consequential damages to pri- 
vate property or persons, where the act complained of 
was done by it or its officers under and pursuant to 
authority conferred by a valid act of the Legislature, 
and there has been no want of reasonable care or skill 
in the execution of the power, although the same act, 
if done without legislative sanction, would be action- 
able. 2 Dill. on Mun. Corp., §781. Property thus in- 
jured is not in the constitutional sense taken for public 
use. This doctrine was long since announced, after 
the most careful consideration by courts of the highest 
authority, and by judges of great eminence and learn- 
ing. Callender v. Marsh, 1 Pick. 430; Radcliff's Exe- 
cutors v. Brooklyn, 4 Comst. 195; O’Connor y. Pitts- 
burg, 18 Penn. St. 187. It was also approved by the 





* To appear in 50 Maryland Reports. 








United States Supreme Court in the leading cases of — 
Goszler v. Georgetown, 6 Wheat. 595, and Smith v. 

Washington, 20 How. 135. Mayor of Cumberland v. 

Willison. Opinion by Miller, J.; Alvey, J., dissented 

as to this point. 


TAXATION — OF EASEMENT IN PUBLIC STREET. — An 
easement enjoyed by a railroad company in the bed of 
a public street may be assessed and taxed as real estate. 
People v. Cassity, 46 N. Y. 49; Appeal of N. B. & M. R. 
Co’, 82 Cal. 499; Providence Gas Co. v. Thurber, 2 R. 
I. 21. Appeal Tax Court of Baltimore v. Western 
Maryland Railroad Ca. Opinion by Alvey, J. 


TAXATION — OF SECURITIES OF OTHER STATES EX- 
EMPT BY LAW OF STATE ISSUING. -— The power of taxa- 
tion may be exercised by this State upon stocks, bonds 
or other certificates of public debt issued by other 
sovereign States, or by municipalities created by them, 
which are exempted by the States issuing them, and 
owned by citizens or residents of this State. The con- 
tract of exemption is limited to the State*granting it, 
us its authority is only co-extensive with its territory, 
and cannot operate on the rights and powers of other 
States. The situs of the stock being that of the domi- 
cile of its holder, his property is subject to the sove- 
reign powers of the State wherein he resides. Whether 
this power should be exercised or not, is a legislative, 
not a judicial question. The owner being under the 
constitutional obligation, bound to contribute to the 
support of the government, according to lis actual 
worth in real or personal property, he cannot complain 
if he is fairly taxed by the Legislature of his domicile. 
Taxation and representation are correlative rights. 
Whenever a citizen or resident is represented actually 
or constructively, he is presumed to owe obedience to 
the laws of the State which protects him. They secure 
every right which he enjoys, and the State is entitled 
to all the means necessary to maintain them. Appeal 
Tax Court of Baltimore v. Patterson. Opinion by 
Bowie, J. 

_—— 


MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 
FEBRUARY, 1880. 





DEED— TO INDIVIDUAL AND ESTATE JOINTLY — 
CONSTRUCTION OF — AGREEMENT FOR SALE— TITLE.— 
A power of sale mortgage recited that the considera- 
tion was paid by ‘ D., and the estate of T.,’’ and con- 
veyed the land to “‘ D. and T.’s estate,” and contained 
a power of sale to ‘‘said grantees.’’ D. was the ad- 
ministrator of the estate of T., and paid the consider- 
ation of the mortgage. Held, in an action upon a 
contract for the sale of the real estate by D.as a 
vendor, that the mortgage sufficiently designated as 
one of the grantees the administrator of the estate of 
T. and the whole legal title vested in D., one-half for 
his own use and the other half as administrator of T.’s 
estate in joint tenancy. Shaw v. Loud, 12 Mass. 447; 
Lawrence v. Fletcher, 8 Metc. 153; Pomeroy vy. Lat- 
ting, 2 Allen, 221; Gen. Sts., ch. 89,814. The whole 
legal estate and the power of sale being vested in D. 
only, an undertaking by him to convey the whole es- 
tate in execution of the power would not be complied 
with, though he omitted to describe himself in the 
deed as holding one-half as administrator. He would 
in such deed convey a clear title which would support 
the action. Cook v. Griffin, 1 Dane’s Ab. 581; Cooper 
v. Robinson, 2 Cush. 184; Sheldon vy. Smith, 97 Mass. 
34; Hall v. Bliss, 118 id. 554. Look v. Kenney. Opin- 
ion by Gray, C. J. 


MUNICIPAL CORPORATION — LIABILITY FOR INJURY 
FROM BLASTING.— In an action ‘against a city for in- 
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juries received by plaintiff from a blast made in 
* building a city sewer, it appeared that the authorities 
of the city had aright by statute to make and main- 
tain all such sewers as they should judge necessary for 
the public convenience or the public health. Held, 
that an authority conferred upon municipal corpora- 
tions or officers to determine where drains shall be 
built is in the nature of a judicial power, involving the 
exercise of a large discretion and depending upon 
considerations affecting the public health and general 
convenience. Emery v. Lowell, 104 Mass. 13, and cases. 
The fact that the course or route selected may require 
the blasting of rocks, thereby subjecting the owners 
and occupants of adjoining houses to risk and incon- 
venience, though proper to be taken into consideration 
by the authorities, would not be sufficient to invalidate 
their decision. Held, also, that a charge that in order 
to entitle the plaintiff to a verdict she must show that 
she was in the exercise of due care; that not only must 
the actual construction of the sewer be performed 
with reasonable care and skill, but the amount of care 
must be commensurate with the dangerous nature of 
the work; that great care must be taken; that no pre- 
caution must be omitted which careful men acquainted 
with the business ought to exercise in relation to the 
same; that the burden of proof was on the defendant 
to show that it gave reasonable and proper notice that 
blasts were about to take place, and it was for the jury 
to say whether such notice was given was not error. 
Murphy v. City of Lowell. Opinion by Ames, J. 
STATUTE OF FRAUDS — AGREEMENT FOR PURCHASE 
OF CORPORATE STOCK. — Defendant, who was forming 
a corporation, applied to plaintiff to take ten shares of 
stock. Plaintiff refused at first, whereupon the de- 
fendant said to him, ‘‘ You run no risk in taking it; 
you take the stock, and any time you want your 
money, I will take your stock and pay you par for it, 
barring interest.” The plaintiff replied, ‘‘That is all 
right, I will take the stock on that understanding.” 
There was no written agreement. Subsequently 
plaintiff took ten shares of stock at $100 per share. 
Upon refusal of the defendant to take this stock from 
him at the price paid, this action was brought for a 
breach of the agreement. eld, that the agreement 
was void by the statute of frauds, and could not be en- 
forced. The court remark that it has been decided 
that shares in a corporation are goods, wares and mer- 
chandise within the statute of frauds. Tisdale v. 
Harris, 20 Pick. 9; Baldwin v. Williams, 3 Metc. 365. 
There is some conflict in the decision of other courts 
upon this point. See Somerby v. Buntin, 118 Mass, 
279. As the defendant’s contract in this case was 
not in writing, there is no ground upon which any ac- 
tion can be maintained upon it. The fact that the 
plaintiff was induced to become one of the stockhold- 
ers by the defendant’s promise that he would at some 
future time buy the stock of the plaintiff at a specific 
price does not change the essential character of the 
transaction. Boardman v. Cutter. Opinion by Ames, 
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NATIONAL BANK—INTEREST ON USURIOUS NOTE 
AFTER MATURITY FORFEITED.—Under the provisions 
of the National Banking Act (U.S. R. S., § 5198) that 
the taking of usury shall be held and adjudged to be a 
forfeiture of the entire interest which the note, bill or 
other evidence of debt, carries with it, or which has 
been agreed to be paid thereon. Where usury is taken, 
interest which accrues after maturity of a noteanda 
default in payment is forfeited. The ‘‘entire’’ inter- 
est which the note “carries with it” is forfeited, and 
if this means all the interest which accrues upon it, as 
it clearly does, it is difficult to understand how any 





part of it is recoverable. By the operation of the act, 
a usurious contract is inherently vicious, so that it 
cannot “carry’’ any interest “with it;’’ hence it 
would inadequately effectuate the intent of the act to 
hold that such a contract is purged of its taint, and is 
invested with acapacity denied to it before, by the 
failure of the debtor to pay the debt evidenced br it at 
maturity. This view of the effect of the act of Con- 
gress is not inconsistent with the opinion of the court 
in Barnet v. The National Bank, 8 Otto, 555. U.S. Circ. 
Ct., W. D. Pennsylvania, Feb. 18, 1880. First National 
Bank  ameaoaaesa v. Stauffer. Opinion by McKen- 
nan, C. J. 


—— TRANSFER OF STOCK IN, WHEN GOVERNED BY 
STATE LAWS — EXECUTOR.—Stock in a National bank, 
being declared by act of Congress to be the personal 
property of the shareholder, has all the necessary inci- 
dents of such, liable to transfer by sale, and all other 
means ordinarily applicable to such property. On the 
owner’s death it passes to his legal representatives and 
is disposed of under the laws of the State in the usual 
course of administration as any other personalty of 
which he may die possessed. Accordingly, where a 
National bank had not (as it might have under U. 8S. 
R. S., § 5139), prescribed a mode of transfer of its stock, 
held, that a transfer of stock by a foreign executor in 
accordance with the statute law of the State in which 
it was located in regard to tho transfer of corporate 
stock was valid, and that a suit would lie to compel 
the officers of the bank to recognize such transfer and 
issue a certificate to the transferee. U.S. Cire. Ct., 
E. D. Pennsylvania, Feb. 10, 1880. Hobbs v. Western 
National Bank. Opinion by Butler, J. 


NEGOTIABLE INSTRUMENT — NOTE INDORSED “‘sUB- 
JECT TO CONTRACT’? NOT— ALTERATION. —(1) A 
promissory note payable to order contained this: 
“This note is subject to a contract made Nov. 13, 
1874,” indorsed across it. Hetd, that tho note was not 
negotiable, and an assignee thereof took it subject to 
the equities. In Jones v. Fales, 4 Mass. 245, a note 
was given in the usual form on which, at the bottom, 
was written ‘foreign bills,’ and these words were 
held to destroy its negotiability. In Amer. Ex. Bank 
v. Blanchard, 7 Allen, 333, the words “subject to 
the policy’’ were held to incorporate the policy 
into the contract for the payment of money and 
to make the latter dependent on the contingency 
that no claim would arise on the policy against 
the company before the expiration of the time 
when the promise would mature. As the promise 
was conditional and not absolute, the note was held 
not to be negotiable. In Benedict vy. Cowden, 49 N. Y. 
396, the facts were somewhat similar to those of the 
case at bar. The defendant gave his note at the bot- 
tom of which were these words: ‘‘The above note to 
be paid from the profits of machines when sold.’’ This 
memorandum was held to be a substantive part of the 
note and that it qualified it the same as if it had been 
inserted in the body of the instrument, and conse- 
quently that the note was not negotiable. The assignee 
takes it subject to all the equities between the original 
parties. (2) It was claimed the word “to,’’ in the in- 
dorsement was, after the execution of the note, altered 
to ‘“‘of.’” Held, an immaterial alteration, not affecting 
the rights or liabilities of the parties. In Aldous v. 
Cornwell, L. R., 3 Q. B.573, it was held that the second 
resolution in Pigot’s case (11 Rep. at fol. 27a), that “‘if 
the obligee himself alters the deed * * although it 
is in words not material, yet the deed is void,’’ was 
not to be regarded as law. ‘No authority was cited,” 
remarks Lush, J., “‘nor are we able to find any, in 
which the doctrine has been acted upon, and an instru- 
ment held to be avoided by an immaterial alteration.” 
In Langdon v. Paul, 20 Vt. 217, where the plaintiff 
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offered a sealed instrument in which he acknowledged 
he had “‘signed’’ certain notes, and the words “and 
executed”’ were interlined, it was held that the inter- 
lineation was immaterial. Whenever, by the altera- 
tion of a promissory note, neither the rights nor 
interests, duties nor obligation of either of the par- 
ties are in any manner changed, the alteration is im- 
material. Derby v. Thrall, 44 Vt. 413; Arnold v. 
Jones, 2 R. I. 345; Ames v. Coburn, 11 Gray, 390; Cole 
y. Hills, 44 N. Tl. 227. Maine Sup. Ct., June, 1879. 
Cushing v. Field, Opinion by Appleton, C. J. 
+> 


CONVENTIONS OF JUDGES. 





T a Convention of the Judges of the General Term 
held at the Capitol, Albany, N. Y., on the Ist day 
of June, 1 

Present —Judges Davis, Brady, Barrett, Learned, 
Bockes, Smith. 

A motion was made by Judge Davis that Judge 
Learned be Chairman. Adopted. 

It was moved that Judge Smith act as Secretary. 
Adopted. 

Judge Davis moved that Marcus T. Hun be appointed 
Reporter of the decisions of the Supreme Court for 
the term of five years. Adopted. 

Judge Learned offered the following resolution: 

Resolved, That in addition to the cases reported in 
full and those of which a memorandum is published, 
the Reporter is requested to publish in the reports a 
list of the other cases decided, giving the title of the 
cases and the decisions thereon. Adopted. 

On motion the Convention adjourned. 

W. L. LEARNED, Chairman 

James C. Smiru, Secretary. 





Convention held at the Capitol, Albany, June Ist, 
1880, at 10 A. M., pursuant to adjournment from the 
last Wednesday of May, 1880. 

Present — Hon. Judges Davis, Brady, 
Learned, Bockes, Smith, Sheldon, Curtis. 

On motion of Judge Barrett, Judge Davis was ap- 
pointed Chairman. 

Judge Curtis was requested to act as Secretary. 

Judge Brady moved that this Convention adjourn 
to meet on September 29, 1880, at the Capitol, Albany, 
at 10 A. M. 

Judge Bockes seconded the motion. 

The ayes and noes were called. 

Ayes — Judges Bockes, Brady, Sheldon, Barrett, 
Learned. 

Noes — Judges Curtis, Smith, Davis. 

Attest: 
Wan. E. Smiru, Secretary. 
———__.—_—__——— 


NEW BOOKS AND NEW EDITIONS. 


Barrett, 


SEDGWICK ON DAMAGES. 


A Treatise on the Measure of Damages; or, an Inquiry into 
the Principles which govern the amount of Pecuniary 
Compensation awarded by Courts of Justice. By Theo- 
dore Sedgwick. Seventh Edition. By Arthur G. Sedg- 
wick and G. Willett Van Nest. Two volumes. Baker, 
Voorhis & Co., New York. Pp. 1xxxii, 638 ; vii. 742. 


oo first edition of this work appeared in 1847; the 
last before this, in 1874. The last named was in 


one volume of 900 pages. The publisher informs us 


that over 7,000 cases are cited in the present edition, 
and that great pains and the labor of two years have 
been bestowed to bring the work down to the present 
day. Whether the work could not have been com- 
pressed into one volume, by the adoption of typo- 
graphy similar to that of the seventh edition, we will 





not presume to say, but it must be confessed that the 
present is a fine specimen of book-making, and that 
the very large type is refreshing to weak eyes. Of the 
merits of the original work it is almost superfluous to 
speak. It has had a very high place among the classic 
text-books of this country for a generation, and it is 
safe to say that it cannot easily be surpassed. Mr. 
Mayne’s work occupies a similar place in England, and 
the present edition of Sedgwick, and the recent Amer- 
ican edition of Mayne’s work, with notes by Mr. Wood, 
will give lawyers their choice between two excellent 
treatises —a choice which will best be decided by 
taking both. One or the other is indispensable. The 
publishers have simply performed a duty to the pro- 
fession in bringing out this new edition, for the last 
six years have been more fruitful of important litiga- 
tion than any like period in the history of ourcountry, 
and the subject of Damages is one that attaches to 
nearly every lawsuit. So far as we can judge from a 
somewhat cursory examination, the editorial work in 
this edition has been well done, including those sub- 
jects which have arisen or to which special attention 
has been directed since the edition of 1874, and treat- 
ing the principles announced in the text with clear- 
ness, judicious arrangement, and exhaustive research. 


BIsHoP ON CRIMINAL PROCEDURE. 


Criminal Procedure ; or Commentaries on the Law of Plead- 
ing and Evidence, and the Practice in Criminal Cases. By 
Joel Prentiss Bishop. Third edition, enlarged and re- 
written. Ttwo volumes. Little, Brown & Company, Bos- 
ton, 1880. Pp. xxvi, 821; ix, 769. 


““This is a new book.’’ Such are Mr. Bishop’s open- 
ing words in the preface to this edition. The first 
edition was published in 1866, the second in 1872. The 
second contained 6,000 citations; the present contains 
16,000. This statement shows the amount of labor 
involved in the present work. Mr. Bishopis one of 
our two great writers on Criminal Law, and those two 
are the best living. He is one of the few who is-really 
entitled to the rank of acommentator, as distinguished 
from a mere compiler, and whose individual opinion 
is of weight and authority in the courts. In this 
respect he finds place with Wharton, Dillon, and 
Cooley, among our living authors.. He is perhaps 
rather too fond of self-assertion, and occasionally 
there is a passage in his works of an aggressive style 
which goes somewhat beyond the calmness due to his 
office and his subject, and partakes too much of the 
nature of advocacy. This is more particularly true of 
his great work on Marriage and Divorce. This work 
on Criminal Procedure has always been cited as emi- 
nent authority by lawyers and by judges. In turning 
over the present edition, we have remarked the 
eminent practicality of the work, and its wise adap- 
tation to the needs of the busy, hasty, practicing law- 
yer. Inthe Introduction to this edition, ‘explaining 
how and why the books of this series are written,’’ we 
find a great deal of entertainment. It is marked by 
all the author’s characteristics, and is not to be ac- 
cused of diffidence. His remarks on the superiority 
of text-books to any possible codification of the law 
are peculiarly interesting. For obvious reasons Mr. 
Bishop prefers text-books, and his own to any others. 
Possibly he attributes too great influence to his works 
on Marriage and on Criminal Law in the formation of 
judicial decisions, but conscious himself of having 
exercised a great influence, he “cannot see how any 
one of clear vision, who loves his country, can hesitate 
between’ codification and—shall we not be war- 
ranted in saying, Mr. Bishop’s?—text-books. His 
arguments are to our mind very cogent in the opposite 
direction. Laws should not be the result of one strong 
and fervent mind on weaker ones, but of many wise 
and calm minds on the general sense. We shall have 
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too many and rival codes if text writers are to be our 
supreme law. But we have strayed from our subject. 
Of the great merits of this treatise there can be no 
question. We hope that the accomplished author may 
be spared to produce other works, and that the fore- 
boding in his closing words may not be realized when 
he says: “To me the sunset already begins to appear. 
Should the orb of earthly days not for a while drop into 
western seas, or should his beams linger on the clouds, 
still the darkness is not far away.” 


Xvi AMERICAN DecIsIoNs. 


This volume contains selections from 6 Connecticut ; 
3, 4, T. B. Monroe; 4, 5, Martin N. S.; 4 Greenleaf; 7 
Harris & Johnson; 4,5, Pickering; 6 Cowen; 14, 15, 16, 
Sergeant & Rawle; 1,2, McCord’s Chancery; 2 Aiken; 
5 Randolph; and important notes on delivery of deed; 
intervention; power to adjudge a nuisance; undue in- 
fluence as to testators; impeachment of indictment; 
misdescription of insured property ; license as to lands; 
when parent may support child out of its estate; privi- 
lege of legislators from arrest. 


HoLLANnd’s ELEMENTS OF JURISPRUDENCE. 


The Elements of Jurisprudence, by Thomas Erskine Holland, 
D.C. L., of Lincoln’s Inn, Barrister-at-Law, Chichele 
Professor of International Law and Diplomacy, and 
Fellow of All Souls College, Oxford. London: Macmil- 
lan & Co., 1880. Sold in Albany by E. Ellis & Co. Pp. 
xi, 312. 

This work states in a large and simple way the fun- 
damental principles of law. That so complete and 
intelligible a statement can be made in 300 pages says 
much for the intrinsic simplicity of justice and the 
thought and labor of this commentator. The division 
is as follows: First, Law and Rights: Jurisprudence; 
law; laws as rules of human action; positive law; 
sources of law; object of law; rights; analysis of a 
right; leading classifications of rights; rights at rest 
and in motion. Second, Private Law: Antecedent 
rights in rem; antecedent rights in personam; reme- 
dial rights; abnormal rights; adjective law. Third, 
Public Law: Nature of the topic; constitutional law; 
administrative law; criminal law; law of the State as 
aperson. Fourth, International Law: Nature of the 
topic; international persons; substantive law; adjec- 
tive law — belligerency, neutrality. Fifth, Application 
of Law: Nature of the topic; application of private 
law; of public law; of international law. As may be 
inferred from the scheme and the compass of the work, 
it is addressed to teachers, scholars, and general read- 
ers, rather than to legal practitioners, but even to them 
it may serve to enlarge and clarify many confused 
views. 


LIEBER’s HERMENEUTICS. 


Legal and Political Hermeneutics, or Principles of Interpre- 
tation and Construction in Law and Politics, with Re- 
arks on Precedents and Authorities. By Francis Lieber, 
LL. D., author of “Manual of Political Ethies,” “* Civil 
Liberty and Self-Government,” etc. Third edition, 
with the author's last corrections and additions, and 
note by William G. Hammond, Professor of Law in the 
Iowa State University. St. Louis: F. H. Thomas & Co., 
1880. Pp. xiv, 352. 


Dr. Lieber was one of the most beneficial scholars 
that our country has ever known. The present work 
is of especial interest to our profession. Although it 
treats of a weighty subject, yet so felicitous is the 
treatment and so practical are the illustrations, that 
there is not a dull page init. The notes are extensive 
and learned, and really serve to illustrate the author’s 
work. It deserves a more elaborate review than our 
present space permits, and we shall content ourselves 








with the following extract, as a fair example of the 
author’s sagacity and acuteness: 

‘Suppose a housekeeper says to a domestic: ‘fetch 
some soup meat,’ accompanying the act with giving 
some money to the latter; he will be unable to execute 
the order without interpretation, however easy, and 
consequently rapid, the performance of the process 
may be. Common sense and good faith tell the domes- 
tic that the housekeeper’s meaning was this: 1. He 
should go immediately, or as soon as his other occupa- 
tions are finished; or if he should be directed to do so 
in the evening, that he should go the next day at the 
usual hour; 2, that the money handed him by the 
housekeeper is intended to pay for the meat thus 
ordered, and not as a present to him; that he should 
buy such meat and of such parts of the animal, as to 
his knowledge has commouly been used in the house 
he stays at, for making soups; 4, that he buy the best 
meat he can obtain, fora fair price; 5, that he go to 
that butcher who usually provides the family with 
whom the domestic resides, with meat, or to some con- 
venient stall, and not to any unnecessarily distant 
place; 6, that he return the rest of the money; 7, that 
he bring the meat home in good faith, neither adding 
any thing disagreeable nor injurious; 8, that he fetch 
the meat for the use of the family and not for himself. 
Suppose, on the other hand, the housekeeper, afraid of 
being misunderstood, had mentioned these eight speci- 
fications, she would not have obtained her object, if it 
were to exclude all possibility of misunderstanding. 
For the various specifications would have required new 
ones. Where wouldbethe end? We are constrained, 
then, always to leave a considerable part of our mean- 
ing to be found out by interpretation, which in many 
cases must necessarily cause greater or less obscurity 
with regard to the exact meaning, which our words 
were intended to convey.”’ 

The work is very elegantly printed, but its punctua- 
tion is quite abominable. 

a Sa 


CORRESPONDENCE. 


To the Editor of the Albany Law Journal: 

Your columns have borne testimony to the 
great desire of many of the profession to procure an 
amendment of the Code of Civil Procedure, allowing 
an appeal to the General Term from an order sustain- 
ing or overruliug a demurrer. Accordingly, a bill 
passed the Senate at the session just closed, containing 
among other amendments, a provision adding to § 1347, 
a subdivision as follows: ‘*7, when it sustains or over- 
rules a demurrer.’’ But the bill failed to pass the 
Assembly, and consequently the existing law on that 
subject must remain unchanged until next year. 

It would be certainly a cause of just complaint if the 
new Code did not provide a means whereby the de- 
feated party can take the opinion of the General Term 
upon a demurrer, without submitting to a final judg- 
ment against him. And it is the object of this com- 
munication to show that such a means is provided 
therein, and that the difficulty in procuring a review 
of the decision of the Special Term proceeds froma 
failure to understand the effect of some of the provi- 
sions now in the new Code, and especially of one of 
the amendments made in 1879. 

Doubtless most of the profession know that the com- 
missioners who framed the Code intended to abolish 
orders upon the decision of demurrers, and to substi- 
tute an interlocutory judgment forthe ordinary order, 
sustaining or overruling a demurrer, with leave to the 
defeated party to plead over. Sections 1200 and 1201, 
as reported by them and passed in 1876, contained de- 
finitions of a final judgment, and of an interlocutory 
judgment, the latter so framed as clearly to include 
such a decision upon the demurrer. Many subsequent 
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provisions relating to that subject were framed upon 
the idea that such decisions would always be interlocu- 
tory judgments, and not orders; and among others, 
§ 1347 did not include such orders among those that 
were appealable. The appealin such a case was in- 
tended to be provided for by § 1349, which allows, in 
every case, an appeal from an “ interlocutory judgment.”’ 

But the Legislature, in 1877, struck out § 1201, and 
thus left an interlocutory judgment undefined. As the 
profession and the bench continued their former habit 
of treating the decisions referred to as orders, the ques- 
tion speedily arose whether such orders were appealable. 
This question was ultimately decided by the Court of 
Appeals in the negative, because § 1347 contained no 
provision including such an order, and the court held, 
that the decision was not appealable under § 1349, as an 
interlocutory judgment. 

Thereupon the Legislature, in 1877, for the express 
purpose of relieving the profession from this difficulty, 
without disturbing the scheme of the Code, amended 
§ 1021, so that it now reads as follows: 

“$1021. The decision of the court, or the report of 
the referee, upon the trial of a demurrer, must direct 
the final or interlocutory judgment to be entered there- 
upon. Where it directs an interlocutory judgment, 
with leave to the party in fault to plead anew or amend, 
or permitting the action to be divided into two or more 
actions, and no other issue remains to be disposed of, 
it must also direct the final judgment to be entered, if 
the party in fault fails to comply with any of the 
directions given or herein imposed.” 

This section is peremptory, and requires in every case 
a judgment to be given upon ademurrer. It follows 
that an order made upon a demurrer is irregular; be- 
cause by the very terms of the statute, § 767, an order 
isnot a judgment. If, therefore, a party defeated 
upon the trial of a demurrer, against whom an order 
has been entered, will move to set aside the order, I do 
not see how the court can deny his motion. If he ap- 
peals from it, he must inevitably be met by the former 
ruling that such an appeal is not allowed, and a better 
reason for that ruling than the one which was assigned 
by the court is, that an appeal is not the proper method 
of correcting an irregularity. 

If I am right in these conclusions, the profession 
have in their own hands the remedy against all the 
difficulties in the way of reviewing these decisions 
upon demurrers. It is, in brief, to compel obedience 
to the statute which requires such decisions to be en- 
tered as interlocutory judgments, and then to appeal 
therefrom under § 1349. 

Your obedient servant, 
MontTGomMeEry H. THROOP. 
ALBANY, May, 29, 1880. 


P. 8.— See, also, § 990, amended in 1879 by striking 
out before “judgment,’’ the words ‘“‘ order made or.” 
This was the only provision in the new Code which 
recognized an order made upon the trial of a demurrer. 
The provisions in addition to those above cited, relat- 
ing to interlocutory judgments, and applicable to such 
judgments rendered upon a demurrer, are in §§ 1222, 
1230, 1231, 1237, 1301, 1316, 1317, 1336 and 1350. 

——_¢_____— 
NEW YORK COURT OF APPEALS DECISIONS. 
Fig following decisions were handed down Tuesday, 
May 31, 1880: 

Judgment affirmed with costs—McCormick v. 
Horan; The People’s Bank of New York v. Bogart; 
Stillwell v. Swartwout ; Hamilton v. Eno; Hall v. Hall; 
Whitehead v. Smith; Flannugan vy. Maddin; Hoffman 
v. McDonnell; Van Gelder v. Van Gelder; Bonynge v. 
Field; Wallis v. Randall; Van Santen v. The Standard 
Oil Company; Sheridan vy. Taw; Sheridan v. Linden; 





Jagger v. Littlefield; Jones v. Seligman; Herrman v. 
Merchants’ Insurance Company; Cohen v. Farthing; 
Heckmann v. Pinckney; Cone v. Delaware, Lacka- 
wanna & Western Railroad Company; Russ v. Troy 
& Boston Railroad Company; Hatfield v. Lesher; 
Haswell v. The Mayor, etc., of New York; Godillot v. 
Hazard; Volkening v. De Graf; Ferrer v. Pyne; 
Clements v. Yterria. —— Judgment affirmed, without 
costs — Van Wyck v. Brasher. —— Judgment affirmed 
— Jones v. The People; Stratton v. The People. ——- 
Judgment reversed and new trial granted, costs to 
abide event — Tuthill v. Morris; Van Brunt v. Day; 
Hluzewell vy. Coursen; Guggenheimer v. Grizler; Neu- 
decker v. Kohlberg. —— Judgment reversed and demur- 
rer overruled, with leave to defendants to withdraw 
demurrer, and to answer on payment of costs —Dederer 
v. Voorhis; Tallman v. Voorhis. —— Judgment and 
order affirmed with costs — Coit v. Marshall. —— Or- 
der affirmed with costs— In re Roberts to vacate, etc. ; 
In re Brooklyn, Winfield and Newtown Railroad Com- 
pany to acquire lands, etc.; Kelly v. The New York 
and Manhattan Beach Railroad Companys; In re ac- 
counting of Reiser; Ryerson v. Willis. Order of 
Special and General Term reversed and report of ref- 
eree confirmed with costs — Hopkins v. Wolley. — 
Order of General Term reversed and judgment of 
Special Term affirmed with costs. —~ In re Grube; 
Acker v. Acker. —— Order affirmed and judgment ab- 
solute for plaintiff on stipulation with costs — Burr v. 
The American Spiral Spring Butt Company ; Bennett v. 
The North British and Mercantile Insurance Company. 
—— Order of General Term reversed and judgment on 
report of referee affirmed with costs — Edgerly v. 
Bush. —— Order and judgment affirmed, with costs— 
Taber v. Delaware, Lackawanna and Western Railroad 
Company; Crosby v. Day; Madan v. Covert. —— Order 
of General Term of Common Pleas reversed and order 
of General Term of Marine Court affirmed, with costs 
— Phenix Insurance Company v. Church. —— Order 
of General Term and Special Term reversed, with cost 
of appeal to this court to appellant — Fischer v. Raab. 
—— Order reversed and motion to vacate order of ar- 
rest granted, with costs— Field v. Bland. —— Appeal 
dismissed without costs — Mills v. Hildreth. —— Ap- 
peal dismissed with costs— Van Gelder v. Van Gelder; 
Sherman v. Rook; Fisher v. Gould; Roe v. Boyle. — 
Motion granted, and case ordered to be placed on 
present calendar, as a preferred case, without costs of 
motion — Taylor v. The Mayor, etc., of New York. —— 
Motion denied without costs— Sackett v. Waterman. 
—— Motion granted and remittitur amended so that 
the order of this court be simply one reversing that of 
the court below without costs of motion —Jordan vy. 











Poillon. Motion for a re-argument denied with 
$10 costs — Raubitscheck v. Blank. 
————-——+ 
NOTES. 


N a biographical sketch of the late Isaac Grant 
Thompson, by W. Downie Stewart, M. H. R., in 
the Dunedin Morning Herald, of April 3d, it is said: 
“This distinguished American, accomplished scholar, 
and able lawyer died on the 30th of August last, at the 
comparatively early age of 39. He furnished another 
striking illustration of how much may be done during 
even a short life, and at the time of his death there 
was probably no American lawyer more widely known 
or more highly respected. He early realized the senti- 
ment expressed by a Roman poet that life is not given 
for a lasting possession, but merely for use. He was 
admitted to the bar about fifteen years ago, and en- 
tered on a life of incessant mental labor. The amount 
of work which he afterward performed is simply mar- 
vellous, and shows what industry may overcome. He 
was uot a mere technical lawyer, a worshipper of 











460 


THE ALBANY LAW JOURNAL. 














points of practice; nor was he fond of a forensic dis- 
play. Of a genial temperament, judicial cast of mind, 
and a retiring disposition, he had little sympathy with 
that excitement which many members of the profes- 
sion delight in. Brougham added authorship to the 
three roads to success in England, namely — Sessions, 
Special Pleading, and Miracle. Mr. Thompson, al- 
though possessed of an insatiable desire to render ser- 
vice in his profession to his country, was not disposed 
to spend years as a junior in search of practice, or to 
go through the grinding process of eating ‘sawdust 
without butter.’ However, had he directed himself 
to court work, there is little doubt that by his great 
perseverance, admitted ability, and manly character, 
he would have attained a high position at the Bar. 
But the crowning work of his life was the founding of 
the ‘Albany Law Journal,’ a publication of great 
merit, which has reached its twenty-first volume, and 
is circulated and read in America, Canada, Europe, 
Australia, and New Zealand. Mr. Thompson’s power 
of separating the essential from the non-essential was 
great. Most cases turn on one point, and he seized 
that point readily. His criticisms were always impar- 
tial and able, and his labors contributed greatly to the 
cultivation of an improved tone in the profession. In 
his multifarious labors he has left a monument more 
enduring than brass and more lasting than marble. 
Although his life was short, the poet Bailey tells us 
that ‘ We live in deeds, not years.’ ”’ 


In speaking of chief judge Foiger’s admirable mem- 
orial of the late chief judge Church, the New York 
Daily Register, says: ‘‘This State has never before 
within judicial memory enjoyed such a coherent, 
homogenous and united tribunal as it has possessed in 
the Court of Appeals under its present organization; 
and these simple acts of remembrance of the dead 
chief judge give us a suggestive glimpse into the fra- 
ternal relations which have grown up in this associa- 
tion. The old Court of Errors was a shifting legislative 
body, probably never the same in two successive 
sessions, and always too large to be acourt in the 
proper sense of the term. The first Court of Appeals 
was a kaleidoscopic body, in two orders of greater and 
lesser lights, or rather, we should say, of higher and 
lower ranks, the four permanent judges and the four 
shifting judges—called up year by year in routine 
from among the thirty or more judges of the Su- 
preme Court—constituting two classes sometimes 
humorously designated as the regulars and the militia. 
It will readily be seen that this device, calculated to 
disseminate appellate experience and knowledge 
among the judicial districts at large, by the same 
measure detracted from the unity, consistency and 
elevation of the court, and hindered its ability, both in 
the immediate administration of justice and in the 
ultimate development of the law. The new court 
has, by virtue of the wise selection of the jurists com- 
posing it, the length of their terms, and the discretion 
with which its business has been conducted under the 
presidency of Chief Judge Church, shown the charac- 
teristic excellencies of a court as distinguished from 
other bodies and boards; and there is nothing more 
significant in the terse, quaint and touching words in 
which the new chief judge describes the bereavement 
of the profession than the characterization he thus 
gives to the counsel of jurists who have been associated 
together.” 

The St. Louis Globe and Democrat says: ‘* Mr. Camp- 
bell O. Bishop appeared before Judge Thayer recently, 
and urged his motion for a new trial in the case of 
Peckham v. Garvey. It will be remembered that the 
defendant, Dick Garvey, the railroad ticket agent, was 
sued by the landlord of a fashionable hash house for a 








month’s board, and pleaded bed-bugs in bar. The 
room had been engaged for a month, but the lodger 
decamped the second day, because he went there to 
eat, and not to be eaten. He testified that the bed- 
bugs preyed upon him worse than a guilty conscience, 
and he could not sleep. The jury gave the landlady a 
verdict for half the amount claimed. Mr. Bishop ar- 
gued that the instructions were erroneous and the 
verdict ought to be set aside. He cited a number 
of English authorities in support of his motion, and 
one or two of them seemed exactly in point. The law, 
as laid down on the other side of the water, is that 
when a man rents a furnished room the landlord guar- 
antees that it is habitable and wholesome. If his 
slumbers are disturbed by bed-bugs he has the right to 
abandon the premises without notice, and is not bound 
to pay any rent for the time he has tarried.’’ The fam- 
ous leading English case on this subject is Smith vy. 
Marrable, 11 M. & W.5. See 2 Alb. L. J. 3. 





A correspondent of the ALBANY LAw JOURNAL pro- 
tests against Mr. Field’s new Civil*Code, asserting 
“that it will injure our business. It makes the law 
too plain; too easily understood. Any man of com- 
mon understanding can read it and know just what 
the law is. Now, if a layman wants to know what his 
rights are or what the law is upon any given subject, 
he has to apply to a lawyer who examines the statutes, 
the common Jaw and the reports, and writes out an 
opinion or brief. This new Civil Code is a wholesale 
brief. The whole of the civil lawis boiled down and 
so worded as to condense all the common law, statute 
law and decisions on the subject to date.’”’ Mr. Field 
must be endowed with a wonderful genius for code- 
making if the adoption of his Code has the effect, in 
the long run, of doing away with, or even of greatly 
diminishing litigation. Codes, like other acts of tho 
Legislature, may clear up some points to which special 
attention has been directed, but taking them as a 
whole, it is usually found that the courts and the law- 
yers have abundant occupation in finding out what the 
codifiers meant, and in applying the rules which they 
have laid down, to the varied business of life. This 
seems to be the experience of all Code-governed coun- 
tries hitherto; nor do we imagine that an end to liti- 
gation is likely to be reached by any Code of the 
future. — Canada Legal News. 


A case has just been decided before Appeal Court at 
Metz, which shows how a lady’s age is a matter en- 
tirely within her own control. Fraulein Catherine 
Mahl was engaged to a desirable partner, to whom she 
had imprudently declared her age at six years less than 
it really was. As soon as the moment arrived for pro- 
ducing the certificate of birth, she was aware that her 
little deception would be discovered, and she feared 
that the match would be broken off. She, therefore, 
took the liberty of altering the official document, so as 
to make it correspond with the statemeut she had 
already made. The ceremony took place, and the hus- 
band was duly united to a lady whom he believed to 
be quite a jeune ingénue. Unfortunately the certifi- 
cate, in passing through some office, happened to be 
minutely examined by one of the clerks. The bride 
was charged with the offense of falsifying a public doc- 
ument, and condemned to spend, if not her honey- 
moon, at least three of the first months of her married 
life in prison. She had the courage to appeal from the 


sentence, and cause the case to be argued out before 
the court at Metz, which reversed the decision of the 
inferior tribunal, and acquitted the lady on the ground 
that she did not intend to commit an illegal act, but 
had been actuated only by “female vanity.” — Irish 
Law Times. The question arises, could a woman be 
punished for perjury concerning her age? 
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RATHER novel point was raised before Gov. 
Cornell on the bill concerning official appoint- 
ments in the city of Brooklyn. The Constitution 
declares in effect, that no act can be passed without 
the assent of at least seventeen senators. The bill 
in question was read in the Senate and declared 
passed, just seventeen senators, the requisite num- 
ber, being recorded in its favor. Senator Birdsall 
was one of the senators so recorded, but when the 
journal was read the following morning, he rose in 
his place and asserted that he did not assent to the 
passage of the bill, but having first voted aye, he 
had changed his vote before the call was completed 
and dissented from its passage. The Senate journal, 
so far as his vote was concerned, was an incorrect 
record, and the bill therefore actually received the 
assent of but sixteen senators, whereas the Consti- 
tution requires the assent of seventeen. To substan- 
tiate the matters of fact the affidavits of Senator 
Birdsall himself and Senator Jacobs, who occupied 
a position near him when the vote was taken, were 
presented, and counsel argued that the bill was un- 
constitutional. The same section of the Constitu- 
tion (art. 3, § 15) provides that ‘‘the question upon 
the final passage shall be taken immediately upon 
its last reading, and the yeas and nays entered on 
the journal.” In People v. Supervisors of Chenango, 
4 Seld. 817, 328, this latter provision was held 
merely directory, in the absence of any clause de- 
claring an act void in default of its observance. 
The court also remark: ‘‘It does not stand on the 
same footing with the requirement of a certain 
number to form a quorum or to pass a bill. In the 
latter case there is a defect of power if the requisite 
number be not present or voting.” 


The legal nature of sleeping-car accommodations on 
railways was passed upon by the English Exchequer 
Division, on March 9, 1880, in Attorney- General v. Lon- 
don & North-western Railway Co., 42 L. T. (N. 8.) 395. 
The statute imposes a duty of five per cent upon 
‘all sums received or charged for the hire, fare, 
or conveyance of passengers on railways.” The de- 
fendants, by certain night trains, run special ‘‘ sleep- 
ing carriages,” available only to first-class passen- 
gers, on payment of an extra charge. For each 
person using them there is provided, a couch six or 
seven feet long, a clean sheet, a rug or blanket, a 
clean pillow-case, a lavatory with water laid on, 
soap and towels, water-bottle and glass, a looking- 
glass and water-closet. Passengers using the sleep- 
ing carriages are not disturbed during the night, 
and the carriages on arrival at their destination are 
put upon a reserved siding, where the passengers 
can remain until the morning, when they are called 
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by a special servant who waits upon them with hot 
water, etc. For this accommodation a special extra 
charge is made and a special ticket issued by the 
defendants entitling the holder, on production of a 
first-class railway ticket covering the entire journey, 
to a berth in a sleeping carriage, if there be room, 
on payment of the extra charge; and if there be no 
room the extra charge is refunded. No one who 
has not already paid the first-class fare for the entire 
journey is permitted to use the sleeping carriages. 
The defendants resisted the Crown’s claim for duty 
on the extra sums so received for carriage of pas- 
sengers in the sleeping carriages, on the ground 
that they were not received or charged for convey- 
ance on the railway, but were independent charges 
for, practically, ‘‘ hotel accommodations,” and were 
not liable to duty under the Railway Passenger Act. 
It was held that this position was untenable. Kelly, 
C. B., said: ‘‘ Now what they provide is this: ‘For 
each person using such sleeping carriage a couch six 
and a half to seven feet long.’ Well, that is only 
the adaptation by the company of a carriage to the 
use of a passenger desiring to lie down instead of 
sitting upright on his journey —a process which is 
sometimes effected without any special contract at 
all on many railways and in many first-class car- 
riages, in which a part of the seat is made to slide 
out from one side and unite itself with a part of 
the seat on the other side, and so to form room for 
a person to lie down. To say that this is not really 
an adaptation of the carriage to the use of invalids, 
or persons desiring to sleep in the carriage, while it 
still remains a railway carriage, only of a somewhat 
more accommodating description than if it had no 
such adaptation as that which Ihave spoken of, would 
be incorrect. It then goes on, ‘and a clean pillow- 
case,’ etc. Now a pillow is only another word for a 
cushion, and cannot be said to be any thing differ- 
ent from that which constitutes part of the accom- 
modation for which the passenger pays his fare. 
Then ‘a lavatory with water laid on, and soap and 
towels, and a water-bottle and glass, and a looking- 
glass.’ A looking-glass is placed in many carriages 
without any special provision whatever. These are 
all additional accommodations very useful to any; 
body travelling, and particularly to one likely to 
pass a night on the railway. They make a carriage 
more convenient, and more adapted to the use of a 
passenger desiring to sleep on the journey, but after 
all it is only a railway carriage better fitted up than 
the other carriages for that purpose.” Hawkins, J., 
concurred, but thought the company might make an 
extra charge, not dutiable, for hotel accommoda- 
tions of this sort while the cars were on the siding. 
He said: ‘‘I confess that I see no reason to distin- 
guish this latter accommodation, and to say that it 
is not incidental to the travelling, any more than I 
should think of saying that the extra accommoda- 
tion of a first-class carriage with cushions and cur- 
tains is not incidental to the conveyance because 
some people may travel by the second and some by 
the third class.” ‘‘What they have in fact done is 
this; they say: ‘If you, the passenger, will pay us 
for your conveyance at the increased rate demanded 
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for the sleeping accommodation, we will give you 
conveniences which we are not bound todo, We 
will permit you to stop at the station, and gratui- 
tously afford to you the assistance and service of a 
person to call you and bring you hot water in the 
morning.’ It is just what they do at the ordinary 
stations. A passenger gets out of the carriage and 
there is given to him, without extra charge, the con- 
venience of a waiting-room and the refreshment- 
room. All these things are included and thrown 
into the charge for passenger conveyance. It is idle 
to contend that they could be separated from the 
charge for conveyance, so as to exempt any portion 
of the ordinary fare from duty, because a small por- 
tion might be said to represent the value of the ac- 
commodation which would not strictly be carrying.” 


The London Law Journal says: ‘‘ Some comment 
has been made by our lay contemporaries on a de- 
cision arrived at last week by the deputy stipendiary 
magistrate at Cardiff. The ‘under boots’ at a 
hotel was charged with stealing £25 from a com- 
mercial traveller. A £25 note was given by the 
prosecutor to the defendant to change. Instead of 
bringing back the change, the defendant disappeared 
and spent the money. He could not be convicted 
of larceny at common law in respect of the note, 
because he received it with the full consent of the 
prosecutor. He could not be convicted of larceny 
as a bailee, because there was no bailment, the pros- 
ecutor never intending to get back the note. He 
could not be convicted of embezzling the change, 
because he was not a clerk or servant of the prose- 
cutor. This, we believe, exhausts the possible crim- 
inality of the man; and therefore, criticisms should 
be directed not to the decision but to the law, which 
has long been known to provide no punishment for 
this class of fraud.” In Hildebrand v. People, 56 
N. Y. 394; S. C., 15 Am. Rep. 435, the prosecutor 
handed toa bar-tender a $50 bill to take out ten 
cents in payment for a glass of soda, The bar- 
tender put down a few cents on the counter, and re- 
fused to deliver any more money. Held, larceny. 
The court distinguish Reg. v. Thomas, 9 C. & P. 
741, where the prosecutor gave the prisoner a sov- 
ereign to go out and get it changed. That case 
seems to have been like the principal case. The 
New York case is supported by Reg. v. McKale, 11 
Cox’s C. C. 82. 


In the case of O'Hara v. Stack, 20 Alb. L. J. 511, 
there now seems to be a sort of disposition, on the 
part of the courts, to ‘‘take the back track.” If 
that case decided any thing, it decided what our 
head-note stated, namely: ‘‘A Roman Catholic 
bishop forbade a priest in his diocese to exercise any 
priestly function, and removed him from the church 
over which he ministered without assigning him any 
other. This was done without any accusation, hear- 
ing or trial. The priest received no specified salary, 


but derived an income from the rent of the pews in 
the church. Held, that the act of the bishop was 
unlawful, and a court of equity would interfere in 





behalf of the priest. In matters of faith and doc- 
trine churches speak for themselves, but when prop- 
erty rights are in question, courts will interfere. 
The profession of a priest is his property, and a pro- 
hibition of the exercise of that profession by his 
bishop without accusation or hearing is contrary to 
the law of the land.” The case was argued before 
five of the seven judges. Two judges dissented; 
and we are now informed that the chief justice, one 
of the three who concurred in the decision, filed a 
supplementary opinion, stating that in affirming the 
court below they did not pass upon the question as 
to whether the removal was or was not lawful; that 
the only part of the decree of the inferior court in- 
jurious to the bishop was the imposition of the 
costs upon him; that the imposition of costs in 
equity causes was in the sound discretion of the 
lower court and not the subject of review, 


Meanwhile Mr. Stack had sued Bishop O’Hara for 
damages for unlawful removal, and the case was 
tried on the 12th of May last, resulting in a verdict 
for the defendant. It is said the jury agreed ‘‘ with 
admirable promptness.” The trial judge charged 
among other things as follows: ‘‘We say to you 
that under the law of the church governing both 
the plaintiff and the defendant, and governing their 
relations with each other, the bishop had not only 
the right, but it was his duty to remove the plaintiff 
for any cause which would be deemed sufficient to 
warrant such an act.” ‘‘We therefore say to you 
as a matter of law, that if you find this plaintiff did 
not keep such memoranda or books of account as 
would enable him to make the statements required 
by the rules, and did not send annual statements to 
his bishop, such as are required by the rules, it 
was the right and it was the duty of the bishop to 
remove him, and for so doing the bishop cannot be 
held liable in this action. Did the plaintiff perform 
his duty, then, in these respects? If he did not he 
has no right to complain of his removal. When he 
neglected and refused to perform his duties — if 
you should find that he did so — he knew the law of 
the church required his removal, and he was bound 
to know that. The failure of the priest in the per- 
formance of his duty could not release the bishop 
from the performance of his duty. If you find the 
plaintiff did neglect and refuse to perform his duty 
as we have stated to you, then the bishop had no 
alternative; he must remove him or do worse. This 
is the turning point in the case.”” We shall leave 
the Pennsylvania courts to find out what they think 
the law is, and also what they think they thought it 
was, 


The Vienna ‘‘ Juristische Blaetter” reports an in- 
teresting decision by the Austrian Supreme Appel- 
late Court, on the subject of enforcing foreign judg- 
ments. A firm in Messina, Italy, had sued a mer- 
chant residing in Vienna, Austria, in the Mercantile 
Court of Messina, on obligations payable at Messina. 
The court had taken jurisdiction as the forum con- 
tractus, had issued a summons and an alias summons, 
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and finally a citation to be served through the inter- 
mediation of the diplomatic agents. Then the 
court had given judgment by default (in contuma- 
ciam). The Messina firm sued in the Mercantile 
Court of Vienna for execution of said judgment. 
Austria has a treaty with Italy providing for execu- 
tion of judgments of their courts. The court re- 
fused to execute the judgment on the ground that 
it was incumbent on the plaintiff to show the com- 
petency of the foreign tribunal, and also that the 
judgment was not clearly unjust, which the firm had 
failed todo. The objection to the jurisdiction of 
the Messina court was not waived by the defendant, 
by failing to appear and controvert it, as it did not 
appear that any of the citations had been served on 
him in time, nor that the proceedings were in con- 
formity with the Italian laws. The intermediate 
appellate court said: ‘‘It is a general principle of a 
due administration of law, that the defendant must 
at least be given an opportunity to defend against 
the claim made against him, and as this principle 
was not observed in the case before us, the judg- 
ment rendered cannot be recognized as just.” The 
Supreme Appellate Court affirms the decisions be- 
low. 





NOTES OF CASES. 

N Kincaid v. Hardin County, Iowa Supreme Court, 
April 22, 1880, 5 N. W. Rep. 675, it was held 
that a county is not liable to a private individual for 
damages sustained by him from the negligent or 
dangerous construction of a court-house, or from a 
failure to liave its hall-ways lighted. This is mainly 
founded on the following from 2 Addison on Torts, 
1298: ‘‘A plainly marked distinction is made, and 
should be observed, between municipal corporations 
proper, as incorporated villages, towns and cities, 
and those other organizations, such as townships, 
counties, school districts, and the like, which are 
established without any express charter or act of in- 
corporation, and clothed with but limited powers. 
These latter political divisions are called quasi cor- 
porations, and the general rule of law is now well 
settled, that no action can be maintained against 
corporations of this class by a private person for 
their neglect of public duty, unless such right of 
action is expressly given by statute.” The court 
said: ‘*The ground upon which it is held that quasi 
corporations, such as counties, towns, school dis- 
tricts, and the like, are not liable for damages in 
actions of this character, is that they are involun- 
tary, territorial, and political divisions of the State, 
created for governmental purposes, and that they 
give no assent to their creation, whereas, municipal 
corporations proper are either specially chartered or 
voluntarily organized under general acts of the Leg- 
islature.” In Commissioners of Hamilton County v. 
Mighels, 7 Ohio St. 109, it was held that a county 
was not liable for an injury suffered by the plaintiff, 
who, when in attendance upon court as a witness, 
was precipitated into the cellar of the court-house 
in consequence of the negligent omission of the 
agents or officers of the county to guard or light a 








dangerous opening leading into the cellar. In Bige- 
low v. Rundolph, 14 Gray, 541, it was held that a 
town in Massachusetts, which had assumed the du- 
ties of a school district, was not liable for an injury 
sustained by a scholar attending the public school, 
from a dangerous excavation in the school-house 
yardy owing to the negligence of the town officers. 
To the same effect, Hill v. City of Boston, 124 Mass. 
344; 8. C., 23 Am. Rep. 332. In Zastman v. Mere- 
dith, 36 N. H. 284, it was held that a town was not 
liable for an injury to a person received by the giv- 
ing way of the floor of a town-house at an annual 
town meeting, the building having been negligently 
and defectively constructed by those who built it 
for the town. The Iowa court has always held the 
same doctrine in.respect to county bridges. Wilson 
v. Jefferson County, 13 Iowa, 181. To the same effect 
are Wood v. Tipton County, 7 Baxt. 112; Brabham v. 
Supervisors of Hinds County, 54 Miss. 363; 8. C., 28 
Am. Rep. 352; White v. County, 58 Ill. 297; 8. C., 
11 Am. Rep. 65, and note, 66. In the principal 
case, however, the court say that it is not necessary 
to go so far as the latter doctrine, for the building 
of court-houses is compulsory, while the building 
of bridges is optional. 


In Nash v. Fugate, 32 Gratt. 595, a bond was 
signed by the principal obligor and a number 
of sureties, and there were several scrolls below the 
names of the sureties who sign it. In other respects 
the bond was complete and perfect on its face; but 
the sureties signed it and delivered it to the princi- 
pal obligor, on condition that he should obtain ad- 
ditional sureties to execute it, before he delivered it 
to the obligor; but he violated the condition, and 
delivered it to the obligee, without obtaining addi- 
tional sureties, The names of none of the obligors 
appeared in the body of the instrument. Held, the 
bond was binding on the sureties, unless the obligee 
had notice of the condition on which they executed 
it; and the fact that there were other scrolls to the 
instrument, to which no name was signed, was not 
sufficient to put the obligee upon inquiry as to the 
authority of the obligor to deliver the bond to him. 
The court, after observing that the precise case had 
never been decided in that court, proceeded as fol- 
lows: ‘In the case before us, the names of none of 
the contracting parties are inserted in the body of 
the bond. It is signed by the principal obligor and 
nine others, claiming to be sureties. It is the joint 
and several obligation of all executing it. As to 
them, it is a complete and perfect instrument. 
There is nothing in its form or language to indicate 
that other persons were to sign it before it could 
take effect as to parties who have signed. Does the 
fact that there are scrolls to which there are no 
names render the instrument incomplete, or even 
tend to show an agreement that other parties were 
to sign, in order to give effect tothe bond? It may 
be a circumstance to be considered, in connection 
with other evidence, showing that the obligee had 
actual knowledge of the agreement, but of itself is 
not sufficient to put him upon inquiry, or even to 
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create a suspicion of the existence of such an agree- 
ment. The scrolls may indicate that, at the time 
the instrument was prepared, the obligee required 
that number of securities, or that the principal ob- 
ligor expected or intended to procure them. Some- 
times the bond is prepared by the obligee himself, 
and sometimes by the principal obligor. Upon a 
contemplated loan of money or sale of property, 
quite as often as otherwise, the number of seals is 
purely accidental — attached to the writing simply 
with the view of procuring a sufficient number of 
obligors to make the security satisfactory to the ob- 
ligee. That object is effected, not unfrequently, 
with fewer signatures than there are scrolls, and the 
obligee, being content with the security, accepts 
the bond without a suspicion that the principal ob- 
ligor, in delivering it, is violating any agreement or 
transcending his authority. In the case of personal 
representatives, and other fiduciaries, as also com- 
missioners for the sale of lands and the investments 
of funds under decrees of court, this sort of transac- 
tions are of frequent occurrence. Indeed, through- 
out Virginia the practice is most common among all 
business men of accepting such securities without a 
suspicion of any informality in them. It is impos- 
sible to foresee the inconvenience and mischief that 
will ensue if the courts should establish the doc- 
trine that the mere existence of one or more seals 
upon a bond without names opens the door to proof 
of parol agreements or alleged agreements between 
the several obligors — principal and sureties — which 
will invalidate the bond, as to such sureties, in the 
hands of an innocent holder. And it is worthy of 
observation, that the researches of counsel have not 
produced a single case sustaining their doctrine. 
See Williams v. Springs, 7 Ired. 384, and cases there 
cited.” This decision is opposed to (Guild v. 
Thomas, 54 Ala. 414; 8S. C., 25 Am. Rep. 703; and 
People v. Bostwick, 32 N. Y. 445; but is in harmony 
with the weight of authority. See note, 25 Am. 
Rep. 706; Cutler v. Roberts, 7 Neb. 4; 8S. C., 29 
Am. Rep. 371. There can be no doubt that a bond 
not executed by all whose names appear on its face, 
and delivered on condition that it shall not be 
effectual unless executed by all, is void. See note, 
supra; Hall v. Parker, 37 Mich. 590; 8. C., 26 
Am. Rep. 540. A statutory bond, requiring two 
sureties, is not binding on one executing it alone. 
Cutler v. Roberts, supra. 


In Stamm v. Dixon, Supreme Court of Wisconsin, 
May 11, 1880, 5 N. W. Rep. 576, the meaning of ‘‘ va- 
cancy in office” was passed upon. The statute de- 
clares that ‘‘ whenever the office of any justice of 
the peace shall become vacant by resignation, re- 
moval or otherwise,” the justice to whom the books 
and papers of such former justice shall be delivered 
shall proceed to try the cause. It was held that 
this includes the case of one who ceases to be justice 
by reason of the expiration of his term. The court 
said: ‘‘ We cannot think that the Legislature would 
have been so solicitous to preserve the right of a 
party to an action pending and undetermined before 
a justice, when he should die, remove out of his 





town, be removed from office, or resign, before the 
expiration of his term, to have the same continued 
and tried before his successor in office, or other 
justice into whose hands the docket of such justice 
should be delivered, and yet have intended that 
when the vacancy occurred by the expiration of his term, 
an event which would occur much more frequently 
than the other, the justice to whom he delivered his 
books and papers, as required by said section 243, 
should have no power to proceed in any action 
which remained undetermined on the docket of 
such predecessor. It is true that @ vacancy in an 
office does not occur by the expiration of the term 
of office for which the officer who fills the office was 
elected, within the meaning of the statute which 
provides for the filling of vacancies in office by the 
appointment or election of another to fill such va- 
cancy; but we think it is clearly within the mean- 
ing of the word ‘vacant,’ as used in this statute, 
that the office of any particular justice of the peace 
does become vacant when the term for which he was 
elected expires, and he is not elected his own suc- 
cessor. Such has been the uniform construction of 
this statute since the adoption of the Revised Stat- 
utes of 1849. If the word ‘vacant,’ as used in said 
section 248, does not cover the case of the termina- 
tion of the office of the justice by the expiration of 
his term of office, then there never has been, and is 
not now, any law of this State which authorizes a 
successor in office of any justice of the peace, who 
has held his office until the expiration of the term 
for which he was elected, to hear, try and determine 
any action which might have been pending and un- 
determined upon the docket of his predecessor at 
the time his term of office expired, and all such ac- 
tions would abate absolutely when such term ex- 
pired. The uniform construction of this statute to 
the contrary, for more than thirty years, without 
question, is conclusive with us that it should receive 
the liberal construction contended for by the learned 
counsel for the appellants, and that such construc- 
tion is one which the Legislature very clearly in- 
tended it should receive.” ‘‘As said above, the 
meaning of the words ‘vacancy in office,’ when 
used in the Revised Statutes of 1878, as defined by 
the statute for the purpose of declaring when such 
vacancy may or shall be filled by appointment or 
election, do not apply to or cover the case of the 
vacancy which occurs by reason of the expiration of 
the term for which the officer was elected or ap- 
pointed. There is no vacancy in an office so long as 
those elected serve their full term, and a successor 
is elected and qualifies as provided by law; but as 
to each individual officer who serves out his term 
and is not re-elected, his office ceases and becomes 
as to him vacant, and it is in this latter sense that 
the word is used in the sections above referred to. 
The vacancy spoken of is the vacancy of the office 
of the individual justice, and not in the office itself. 
The language used in section 3591 is: ‘ Whenever 
the office of any justice shall become vacant for any 
cause.’ This language clearly refers to the office of 
an individual justice, and not to the office itself. 
When, therefore, the office of any justice expires it 
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is a vacancy as to him, and comes within the mean- 
ing of the language used. If, in any case, the 
words ‘vacant’ or ‘vacancy’ can be applied to the 
case of the expiration of the term of office of an 
individual officer, these words are clearly broad 
enough to cover that case.” See ante, 181. 
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CONTRACTS TO “SATISFACTION.” 








HERE are a number of interesting cases of con- 
tracts for the rendition of service or the manu- 
facture of articles ‘‘to the satisfaction” of the re- 
cipient. The question has been discussed whether 
the power of pronouncing his dissatisfaction is arbi- 
trary in the party, or exists only where in reason and 
good conscience he may be dissatisfied. 

In Zaleski v. Clark, 44 Conn. 218; 8S. C., 26 Am. 
Rep. 446, a sculptor executed a bust of the defend- 
ant’s deceased husband, under an agreement that 
she should not be bound to accept it unless she was 
satisfied with it. The bust was artistically executed, 
was a correct copy of the photograph furnished by 
defendant, and was a good likeness; but owing 
solely to want of color in the material, lacked life- 
like expression. The defendant alleged that she 
was not satisfied with it, and refused to take it. 
Held, that no action would lie for the price. Coun- 
sel addressed the following very ingenious and 
scholarly argument to the court: 

‘*The most that can be claimed is that the con- 
tract called for a bust which should be satisfactory 
as far as the character of the thing ordered and the 
nature of the material to be worked upon would ad- 
mit. That it was satisfactory in this respect the 
court expressly finds. The satisfaction to be met 
was a reasonable satisfaction, not a mere whim or 
caprice. That the bust when finished lacked the 
attractions of life and color, was no more a legal 
ground for dissatisfaction on the part of the defend- 
ant, who had ordered a bust to be made out of 
plaster, than the absence of heat and upholstery 
would justify a similar dissatisfaction on the part of 
one who had ordered from a mason-builder the four 
walls of a house, and on completion the residence a 
cheerless one. Such dissatisfaction in reference to 
works of art, certainly, is too much of the dreamy 
and poetic order to be properly the subject of legal 
recognition. In this poetic sense, as distinguished 
from the legal, it may not be improper to recognize 
it, and to give the defendant our sympathy, as was 
the case with Pygmalion, of mythological renown, 
who, a sculptor himself, was thus afflicted, and who, 
mourning over the one imperfection of his master- 
piece, is represented by a modern dramatist as groan- 
ing out his dissatisfaction in this wise: 

‘No, the thing is cold, dull stone, 

Shaped to a certain form, but still dull stone, 
The lifeless, senseless mockery of life. 

The gods make life, the sculptor only death; 
The merest cutthroat, when he plies his trade, 
Makes better death than I with all my skill.’ 

In consideration of the fact that the only fault 
found with the bust was that it failed ‘of the ex- 
pression of the deceased during his life,’ and further 





that this failure of expression was due solely ‘to 
the nature of a bust as a dead white model,’ it is 
submitted that the dissatisfaction of this defendant 
and that of the mythological sculptor are identi- 
cal.” It is highly probable, however, that even if 
the court could have animated the bust, as Venus 
animated the statue of Pygmalion’s woman, the 
widow would still have been dissatisfied with such 
a small fraction of her late lamented lord. But the 
court made short work of the sculptor. They said: 
‘*In this case the plaintiff undertook to make a 
bust which should be satisfactory to the defendant. 
The case shows that she was not satisfied with it. 
The plaintiff has not yet then fulfilled his contract. 
It is not enough to say that she ought to be satisfied 
with it, and that her dissatisfaction is unreasonable. 
She, and not the court, is entitled to judge of that. 
The contract was not to make one that she ought to 
be satisfied with, but to make one that she would be 
satisfied with. Nor is it sufficient to,say that the 
bust was the very best thing of the kind that could 
possibly be produced. Such an article might not 
be satisfactory to the defendant, while one of infe- 
rior workmanship might be entirely satisfactory. A 
contract to produce a bust perfect in every respect, 
and one with which the defendant ought to be satis- 
fied, is one thing; an undertaking to make one with 
which she will be satisfied is quite another. The 
former can only be determined by experts, or those 
whose education and habits of life qualify them to 
judge of such matters. The latter can only be de- 
termined by the defendant herself. It may have 
been unwise in the defendant to make such a con- 
tract, but having made it he is bound by it.” (Why 
did not the sculptor paint the bust, as the English 
sculptor Gibson was wont to do, and as the ancient 
Greeks probably did?) It rejoices us to be able to 
say, that the plaintiff on the new trial which the 
court granted got judgment, and that judgment 
was affirmed, 45 Conn. 397. The same testimony 
was introduced as on the first trial, and why the re- 
sult was the converse in the appellate court, passes 
our comprehension. Perhaps the ingenious counsel, 
Mr. T. C. Ingersoll, can inform us. 

The court founded this on Brown v. Foster, 118 
Mass. 136; 8. C., 18 Am. Rep. 463, where the plaint- 
iff agreed to make the defendant a satisfactory suit 
of clothes, and the defendant having returned the 
suit as unsatisfactory, it was held that no action 
would lie for the price. The court there said: 
‘¢Even if the articles furnished by him were such 
that the other party ought to have been satisfied 
with them, it was yet in the power of the other to 
reject them as unsatisfactory. It is not for any one 
else to decide whether a refusal to accept is or is not 
reasonable, when the contract permits the defend- 
ant to decide himself whether the articles furnished 
are to his satisfaction. Although the compensation 
of the plaintiff for valuable service and materials 
may thus be dependent upon the caprice of another 
who unreasonably refuses to accept the articles man- 
ufactured, yet he cannot be relieved from the con- 
tract into which he has voluntarily entered.” 

In Tyler v. Ames, 6 Lans. 280, it was held that a 
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contract to employ an agent for a year, if he ‘‘ could 
fill the place satisfactorily,” may be terminated by 
the employer when in his judgment the agent fails 
to meet that requirement of the contract. The court 
said: ‘‘ The word ‘satisfactorily ’ refers to the mental 
condition of the employer, and not the mental con- 
dition of a court or jury. The right of determin- 
ing whether the plaintiff filled the place of agent 
satisfactorily must, from the nature and necessity 
of the case, belong to the person whose interests are 
directly affected by the plaintiff's action. To require 
the employer, under such a contract, to prove that 
plaintiff did not fill the place satisfactorily would 
be to require of him an impossibility, unless his own 
oath was taken as to his mental status on the sub- 
ject. If he is required to prove facts and circum- 
stances that would justify him in feeling dissatisfied 
with the manner plaintiff filled his office, it would 
be annulling this clause of the contract, as without 
such a clause he would have the right to dismiss 
the plaintiff if he did not properly perform his du- 
ties. The question is quite similar to the one that 
is sometimes raised on chattel mortgages, containing 
a clause authorizing the mortgagee to take the prop- 
erty and sell it when he deems himself insecure. 
The weight of authority is in favor of the right of 
the mortgagor to take and sell the property without 
any obligation to prove that the facts and circum- 
stances surrounding the parties justified him in 
deeming himself insecure. Huggans v. Fryer, 1 
Lans. 276; Chadwick v. Lamb, 29 Barb. 518; Rich 
v. Milk, 20 id. 616; Hall v. Sampson, 19 How. Pr. 
481; Farrell v. Hildreth, 38 Barb. 178.” To the 
same effect on these last citations are Huebner v. 
Koebke, 42 Wis. 319; Cline v. Libby, 46 id. 123. 

In McCarren v. McNulty, 7 Gray, 139, the same 
doctrine was held as to a contract to make a book- 
case, of a certain kind and of certain dimensions, 
‘*in a good, strong, and workmanlike manner, to 
the satisfaction” of one of the defendants. The 
court said: ‘‘It may be that the plaintiff was inju- 
dicious or indiscreet in undertaking to labor or fur- 
nish materials for a compensation the payment of 
which was made dependent upon a contingency so 
hazardous or doubtful as the approval or satisfac- 
tion of a party particularly in interest. But of that 
he was the sole judge. Against the consequences 
resulting from his own bargain the law can afford 
him no relief. Having voluntarily assumed the ob- 
ligations and the risk of the contract, his legal 
rights are to be ascertained and determined solely 
according to its provisions.” 

In Hart v. Hart, 22 Barb. 606, a son agreed to 
support and maintain his father during his life, and 
covenanted that if at any time the father should be- 
come dissatisfied with living with him, the son 
would pay his board. Held, that the father had a 
right to quit the family of his son whenever he be- 
came dissatisfied, without showing a good excuse 
for leaving, and that it was for him to judge whether 
there was good cause for dissatisfaction. The court 
said: ‘It is a case where the law will not under- 
take to say for the party he must be satisfied and 
has no right to be dissatisfied with living in this 





family; for the party by the express terms of the 
contract has made his own feelings the sole judge 
of the matter. Contentment and satisfaction with 
a man’s position in a particular family is a matter 
which the law will not assume to determine for 
him. Neither will it do the converse, and say he 
had no cause to be discontented and dissatisfied, 
and therefore he cannot be regarded as dissatisfied.” 

There are a few cases that look in the opposite 
direction : 

In Wetterwulgh v. Knickerbocker Building Associa- 
tion, 2 Bosw. 381, the defendant’s articles provided 
that in case any member, by sickness, removal or 
misfortune, become unable to pay his dues, he 
might withdraw, ‘‘ and in case the board of trustees 
are satisfied as to the grounds of withdrawal, the 
whole amount of subscription paid by the party into 
the association shall be returned.’ Held, that the 
plaintiff was entitled to withdraw and a return of 
his money if he showed such facts as in law and 
good conscience ought to have satisfied the trustees. 

In Manufacturing Company v. Brush, 43 Vt. 528, 
the action was founded upon a contract between the 
plaintiff and the defendant, by which the defend- 
ant was to take a sugar evaporator of the plaintiff 
upon trial, and pay for it if he liked it, the plaintiff 
to take it back if he did not like it. The court 
said: ‘The trial upon which the defendant took 
the evaporator was to be had for the purpose of 
ascertaining whether the defendant liked it or not, 
and not for the purpose of ascertaining whether it 
was equal to the plaintiff's recommendations of it or 
not. The trial was to be had solely with reference 
to the defendant’s wishes in respect to the machine 
for such uses as he might find he could make of it 
and not with any reference to any usefulness of it 
for other persons. To this trial the defendant was 
bound to bring honesty of purpose; any thing 
short of that would not determine his wishes, fairly, 
but only his willful caprice or his dishonorable de- 
sign. To it he was not bound to bring any more 
capacity or judgment than he had, for he was only 
to ascertain his own wishes, and these could be 
measured by no judgment or capacity but lis own. 
He was not to determine what would be the wishes 
of ordinary persons under like circumstances, and 
therefore was not bound to use the care and skill of 
ordinary persons in making the determination. His 
duty to the evaporator, as custodian of it, is not 
now here in question, but only his duty and liability 
under the contract concerning it. This duty was 
the trial of it, and payment for it, if on trial of it 
he liked it. To the trial the charge of the court 
required him to bring honesty of purpose and judg- 
ment according to his capacity to ascertain his own 
wishes, and refused to require the care and skill of 
ordinary persons in making that determination. 
This seems to have been correct.” 

Daggett v. Johnson, 49 Vt. 345, was an action for 
the price of milk pans. The court said: ‘‘ The 
contract of the defendant requested plaintiffs to de- 
liver the pans to the defendant, and he agreed to 
pay them therefor $80 on the first of July, ‘ if satis- 
fied with the pans.’ We think the ruling of the 
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court, that the defendant had no right to say, arbi- 
trarily and without cause, that he was dissatisfied, 
and would not pay for the pans, was sensible and 
sound. The pans were made with appliances to 
graduate the temperature of the milk by running 
water; and in that, consisted their excellence. 
Without these, they were like other pans, save their 
greater capacity. All this the defendant well knew. 
If a man orders a garment made of given material 
and fashion, and promises to pay if satisfied, he 
cannot say that the garment, in material and manu- 
facture, is according to the order, and yet refuse to 
test the fit or pay for it. He must act honestly, and 
in accordance with the reasonable expectations of 
the seller, as implied from the contract, its subject- 
matter and surrounding circumstances. His dissat- 
isfaction must be actual, not feigned; real, not 
merely pretended. Manufacturing Co, v. Brush, 43 
Vt. 528.” 





~—_—_—- 
THE JURY. 


F in your judgment the correspondence in the re- 

cent issues of your paper on ‘Coercion of the 

Jury ” has not received the finishing stroke, I submit 
as follows: 

About the year 927, Anno Regne Regis Hachelston, 
2, the plaintiff and defendant used to feed the jury 
(Compurgators —q. v., infra) impaneled, hence the 
origin of the common law denying sustenance to the 
jury after the hearing of the evidence. 

Iam cognizant of the fact that the statements in 
the above paragraph, referring to the word “ jury,”’ are 
at first view a bone for contention. To anticipate, as 
well as to check controversie scholasticie, I add an 
abstract of the origin of trial by jury in England. 

There have been many learned controversies upon 
the question, whether the trial by jury was in use 
among the Saxons. For the affirmative and negative 
opinions on this question, vide the following authori- 
ties: Spelman’s Gloss. voc. Jurata; Hicks’ Dissertatory 
Epistle on the Saxon Literature; Preface to Wilkins’ 
Lesges Anglo-Saxonica; Brady’s History of England; 
Hallam’s Middle Ages, cap. 8; Reeve’s History of Eng- 
lish Law, part I, ch. 1; Forsyth’s Trial by Jury; Sir F. 
Palgrave’s History of England, Saxon Period; Essays 
on Anglo-Saxon Law, published by Little, Brown & 
Co., Boston; Justice Stephens’ General View of 
the Criminal Law of England, Cap. II. 

The general opinion that the venerable franchise de- 
scended to us unchanged from the days of Alfred is 
now exploded, and rests in peace, side by side with 
poor old John Doe, Richard Roe, and the doctrines 
about the common law reposing in the ‘bosom of the 
judges,” or “in the clouds,” or ‘‘ being the perfection 
of reason.”’ 

It is remarkable, in making a survey of English 
history, to find how uniformly the minds of the writ- 
ers have confounded the word “jury’’ with that 
of compurgators, suitors of court, or certain assessors 
of the judges. Glanville describes the trial by com- 
purgators; Selden was of the opinion that it was the 
legem terre in Magna Charta. The trial by compurga- 
tors received its death blow when it was settled that 
wager of law was not allowable in Exchequer process, 
but the question remained fora long time a mooted 
one. Actions on the case, granted by the statute of 


11 Ed. I., cap. 24, were, in the days of Fortescue, grad- 
ually replacing the action of wager of law. The trial 
by jury did not completely supersede that of wager of 
law, until the action on the case upon assumpsit had 
become a remedy suitable to all laws of debt on simple 





contract; detinue had been displaced by trover; and 
the action of account had become a ward of the Court 
of Chancery. 

There are some instances of very singular and mixed 
trials in the earlier books, and the reader is left to his 
own judgment in deciding whether the trials were by 
witnesses or by jury. The leading maxim of Anglo- 
Saxon jurisprudence was, ‘‘that the best guaranty of 
a man’s obedience to the government was to be sought 
in the confidence of his neighbors.” The laws of 
Alfred state that, ‘If any one accuse a king’s thane ‘of 
homicide, if he dare to purge himself, let him do it 
along with twelve king’s thanes.” ‘If any one accuse 
a thane of less rank than a king’s thane, let him purge 
himself along with eleven of his equals, and one king’s 
thane. These twelve or eleven thanes, compurgators, 
the defendant having been admonished by the judges 
of the nature and danger of a false oath, he, defend- 
ant, declares that he does not owe the sum, or any 
penny thereof, in manner or form as the said plaintiff 
hath declared against him, avow upon their oaths, 
that they believe in their conscience that he saith 
truth; that himself must be sworn de fidelitate, and 
the eleven de credulitate.’’ Lambarde, in his Arch- 
ainomia, mentions that it was a common occurrence 
during the Saxon heptarchy to appointa “jury” of 
six Welsh and six Anglo-Saxon freemen to try causes 
between Welshmen and Englishmen of property, who 
are responsible with their whole estate, real and per- 
sonal, for false verdicts. 

Seeds of the trial by jury are to be found in a law of 
Ethelred II., ‘‘by which a court was to be held in 
every wapentake, where a sheriff and twelve principal 
thanes should swear that they would neither acquit 
any criminal nor convict an innocent person.” Mr. 
Hallam rightly considers that these thanes were per- 
manent assessors to the sheriff, like the Scabius, men- 
tioned in the early law of France; they are distin- 
guishable, however, from the compurgators mentioned 
above. 

Among the causes that illustrate a few of the mixed 
trials, the first of any importance is the controversy 
relating to the lands of the Convent of Romsey, which 
was referred by the court to thirty-six recognitors, 
equally chosen by both sides; also the cases of Sir T. 
Berkeley, in the reign of Edward III; Alice Pius, in 
that of Richard II; (Reeves’ Edward III., Richard 
II.); Abbot Strata Marcella, 9 Coke; the cause of 
which Gundulph, Bishop of Rochester, was a party, 
tried before the Bishop Baieux, during the reign of 
William I., is considered by many D. C. F.’s to be the 
first satisfactory tria] by jury in England. 

Writs of right by the Grand Assizes were introduced 
during the reign of William IT. 

The trial by twelve men, “‘duodecemvirate judicium,” 
superseded the trial by suitors, during the reign of 
Henry II. “‘Judicium parium,” the expression used 
in Magna Charta, has received different interpreta- 
tions; by some writers it is said that it refers to a 
jury; others, that it means the trial by pares curiae; 
Coke, 2 inst. 49, says that “‘judicium” is used instead 
of ‘‘veredictum,’’ because it was intended to designate 
proceedings before Lords of Parliament. Glouville, 
Bracton and the Year Books (ed. translated by How- 
ard), mention trial “per pares,” in contradistinctio 
to trial ‘* per pais.” : 

“Trial by jury,” says Sir F. Palgrave, “according 
to the old English law, was a proceeding essentially 
different from the modern tribunal bearing the same 
name, by which it has been replaced. Jurymen in the 
present day are triers of the issue; they are individuals 
who found their opinion upon the evidence, whether 
oral or written, that has been adduced before them; 
and the verdict delivered by them is the declaration 
of the judgment they have formed. But the ancient 
jury were not impaneled to look into the credibility of 
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the evidence; the question was not discussed and 
argued before them; they, the jurymen, were the wit- 
nesses themselves, and the verdict was substantially 
the examination of these witnesses, who of their own 
knowledge and without the aid of testimony, afforded 
their evidence respecting the facts in question to the 
best of their belief. In its primitive form, a trial by 
jury was thereforo only a trial by witnesses, and jury- 
men were distinguished from any other witnesses only 
by customs which imposed upon them the obligation 
of an oath and regulated their number.” 

This abstract, when one considers that ‘this field is 
so spacious that it were easy for a man to lose himself 
in it,” is a beggarly account of the origin of the trial 
by “twelve good men in a box.’”’ Meager as it is, the 
authorities cited may serve as a guide to those readers 
of the LAw JOURNAL who may wish to give this sub- 
ject a thorough investigation. 

CHARLES M. CAMPBELL. 

DENVER, Cou., Feb. 14, 1880. 


—_—».____. 


INJURIES BY DOMESTIC ANIMALS. 


RHODE ISLAND SUPREME COURT, FEBRUARY 21, 1880. 


FALLON V. O’BRIEN. 

Defendant's horse escaped from an inclosure where it was 
rightfully kept by A. and strayed on to a highway where 
it injured plaintiff. 

In an action to recover damages for the injury received, 
held, (1) that the cause of action rested upon negligence 
on the part of defendant; and, (2) that if tho horse 
escaped without negligence on the part of defendant, 
and if defendant exercised due diligence in pursuing 
and recapturing it, plaintiff could not recover. Held, 
also, that the presence of the horse loose and unat- 
tended in the highway, in violation of the statute, was 
prima facie negligence on the part of defendant. 
EFENDANT’S petition for a new trial. The opin- 

ion states the facts. 


Ziba O. Slocwm, for plaintiff. 
Charles E. Gorman, for defendant. 


Durreg, C.J. This is trespass to recover damages 
for an injury received by the plaintiff, who is a child of 
tender years, while playing in one of the streets of the 
city of Providence, in consequence of being kicked by 
the defendant’s horse, which was astray in the street. 
The defendant, in defense, submitted testimony to 
show that it was not his horse, but another’s that 
kicked the plaintiff, and also to show that he kept his 
horse, with his cows, in an inclosure, and that, though 
they escaped from it on the day the plaintiff was in- 
jured, and were loose in the streets, in the neighbor- 
hood, about the time the plaintiff was injured, he 
immediately pursued them and drove them back. He 
also submitted testimony to show that his horse was 
gentle and never known to kick. He requested the 
court to charge the jury, that if they found he had no 
knowledge that his horse had a propensity to kick, 
either from viciousness or playfulness, he would not 
be liable. The court refused to charge as requested, 
but charged that to kick was a natural propensity of a 
horse, and the defendant was bound to prevent his 
following it. The defendant further requested the 
court to charge the jury that if they found he cared 
for his horse as a careful person would have cared for 
it, and that without negligence on his part the horse 
escaped, and straying, did the injury complained of 
without trespassing on the plaintiff's property, the 
plaintiff could not recover. The court refused so to 
charge, but did charge that the defendant was bound 
to keep his horse from straying, and that if his horse, 
while astray, kicked the plaintiff, it being natural toa 
horse to kick, the defendant would be liable for the 
injury. The jury having found a verdict for the 





plaintiff, the defendant petitions for a new trial for 
error in the instructions. 

The cases which directly touch the questions pre- 
sented are few and somewhat discordant. In Good- 
man v. Gay, 15 Penn. St. 188, it was decided that the 
owner of a horse, who voluntarily permits it to go at 
large in the streets of a populous city, is answerable 
to an individual who is kicked by it, without proof 
that he know it was vicious. The ground of the de- 
cision was that all horses are more or less dangerous 
when turned loose in the frequented streets of a city, 
and that all men know it, and that, therefore, for the 
owner to permit his horse to go at large in such a street 
was negligence for which the injured person was enti- 
tled to recover, without proof that the owner knew 
the horse was vicious. In Dickson v. McCoy, 39 N. Y. 
400, the plaintiff,a child of ten years, was passing 
along the sidewalk of a populous street in front of the 
defendant’s stable, when the defendant’s horse came 
out, loose and unattended, and, in passing, kicked the 
plaintiff in the face. The proof as to the disposition 
of the horse was that it was young and playful, but 
not vicious. The court left it to the jury to find, 
under the evidence, whether the defendant was or was 
not guilty of negligence in permitting the horse to be 
at large. The jury found for the plaintiff, and their 
verdict was sustained. In Holden v. Shattuck, 34 Vt. 
336, the defendant’s horse, being at large, in the high- 
way, excited the plaintiff's horse to run and injure 
itself, the harness and the wagon. In this case the 
highway was a country road. The court held that the 
defendant had aright, under the law in Vermont, to 
have his horse in the highway depasturing the road- 
side on his own land, and that to entitle the plaintiff 
to recover, it was not enough that the horse was there 
with the knowledge of the defendant, but that, to sub- 
ject the defendant to liability, it should be made to 
appear that the circumstances and occasion, or that 
the character and habits of the animal were such as to 
show carelessness on the part of the defendant in 
reference to the convenience and safety of travellers 
on the highway. In Cow v. Burbidge, 13 C. B. (N.8.) 
430, also in 11 W. R. 435, a child, lawfully on the high- 
way, was kicked by the defendant’s horse, grazing 
there. The action was for negligence in keeping the 
horse. Noscienter was alleged or proved. On the con- 
trary, it was in proof that the horse was a quiet animal. 
There was no express evidence that the horse was in 
the highway through the defendant’s neglect. The 
court held that the action would not lie without an 
allegation, supported by proof, that the defendant 
knew that his horse was liable to kick. 

It will be seen from this citation of cases that the 
law is not very clearly settled. We agree with the 
Pennsylvania and New York cases, that a horse, even 
though he is not vicious, is a dangerous animal to be 
at large in the frequented streets of acity. We think, 
however, that the learned judge who tried this case 
with the jury went too far when he instructed the jury 
that the defendant, if his horse caused the injury, was 
absolutely liable for it, without regard to whether the 
horse’s presence in the highway was attributable to his 
negligence or not. In the American cases cited, it 
seems to be recognized that it is the negligence of the 
owner of the animal straying in the highway which 
renders him liable for the injury inflicted by it; and 
that if he is guilty of ne negligence, he is subject to no 
liability. In the case at bar, the defendant had an un- 
doubted right to keep his horse in the inclosure near 
the highway. He had as much right to have it there 
inclosed as he had to drive it in the streets harnessed. 
But if, while driving it harnessed, it had escaped from 
his control without negligence on his part, and, run- 
ning away, had injured the plaintiff, it is perfectly well 
settled that he would not be liable for the injury. We 
do not see why he should be any the more liable be- 
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cause the horse, instead of escaping from his control, 
escaped from an inclosure where he was rightfully kept, 
unless there was some want of diligence in pursuing 
and recapturing it. We think the jury should have 
been instructed that, if the defendant was not negli- 
gent in either of these respects, the action was not 
maintainable; though, in view of the law of the State, 
Gen. Stat. R. I.,cap. 96, the jury should also have been 
instructed that the presence of the horse in the street, 
going loose and unattended, was prima facie evidence 
of negligence, which, unless rebutted, would entitle 
the plaintiff to recover. 

The judge who held the jury trial doubtless ruled 
as he did in analogy to the rule of the common law in 
regard to the straying of domestic animals from the 
land of their owner into the land of another person. 
In such a case the owner is liable for the injury, 
whether he has been ‘negligent or not. But in sucha 
case the trespass to the land is the gist of the action, 
any other injury being regarded as aggravation. The 
same law does not apply where the injury is merely 
personal. Cox v. Burbidge, 13 C. B. (N.S. 430.) 

The defendant makes the point that the proper 
remedy for the injury complained of by the plaintiff is 
case, not trespass. The case is not formally before us 
on this point, but it may save unnecessary expense for 
us to express our opinion in regard to it. We think it 
is clear that, unless the defendant intentionally per- 
mitted his horse to be at large in the street, trespass 
does not lie; for otherwise the injury, if it resulted 
from the defendant's negligence, was a consequential 
result, of it, for which case is the proper remedy. 1 
Chitty’s Pleading, *140. Case was the remedy Tresorted 
to in the cases previously cited, except that from New 
York, where the common-law distinctions have been 


abolished. Petition granted. 
ceriagia Ml alanaion 
NEGLIGENCE IN DRIVING IN PUBLIC 
STREET. 


PENNSYLVANIA SUPREME COURT, MARCH 8, 1880. 


GOSHORN Vv. SMITH. 

A number of cars on a street railroad on the right-hand 
track in the direction they were going, were blocked by 
reason of the baulking of a horse on the forward car: 
A, the plaintiff below, for the purpose of inducing the 
horses on this car to start, touk hold of the head of the 
horse on the left side. The horses suddenly started and 
to avoid injury by them, A stepped back toward the 
left-hand track. B, the defendant below, was then 
driving in the same direction as the blocked cars were 
going, on the left-hand track, having turned out to get 
by the cars, and ran into A,injuring him. The evidence 
as to the speed at which 8 was driving was conflicting. 
Held, that there was no evidence of negligence on the 
part of B rendering him liable for the injury to A. 


Fae for injury to plaintiff below, by being 

knocked down and run over by defendant’s horse 
and wagon. In June, 1876, defendant below, Goshorn, 
was riding in his carriage into the city of Philadelphia, 
along Lancaster avenue. On this avenue were two 
street railway tracks. Near Forty-second street the 
driver of the carriage noticed a block of cars on the 
right-hand track leading into the city, which was 
caused by the baulking of a horse attached to the front 
ear. To get by these cars he drove upon the left track, 
which was about four feet distant from the other, 
going at a speed, testified by witnesses for defendant 
to be from two to four miles per hour, and testified by 
witnesses for plaintiff to be from six to eight miles per 
hour. At this time plaintiff had hold of the head of 
the horse attached to the forward car on the left side 
and was trying to start the baulky horse. The horses 
suddenly started, and plaintiff, to avoid collision with 
them and with the car they were drawing, stepped 





back and was struck by defendant’s wagon and injured. 
Other facts appear in the opinion. From a judgment 
in favor of plaintiff defendant took a writ of error. 


L. Waln Smith, for plaintiff in error. 
Henry Hazlehurst and Isaac Hazlehurst, for defend- 
ant in error. 


Mercor, J. Thisis an action on the case. It was 
brought to recover damages for injury sustained by the 
defendant in error by reason of the alleged negligent 
conduct of the plaintiff in error. ‘To maintain the 
action the evidence must show the injury to have re- 
sulted from the negligence of the latter without any 
negligence of the former contributing thereto. Waters 
v. Wing, 9 P. F. Smith, 211. It is not necessary, to de- 
feat a recovery, that the complainant should have been 
equally as guilty of negligence as the opposite party. 
Any concurring negligence of the defendant in error 
in causing the injury is a complete defense. Catawissa 
R. R. Co. v. Armstrong, 13 Wright, 186. In case of 
contributory acts of negligence, the law will not de- 
termine whose wrong-doing did most to cause the 
injury. Little Schuylkill Navigation Co. v. Norton, 12 
Harris, 465. This rule extends to the case where one 
is killed, and the action is brought by stirviving rela- 
tives. Gerety v. Phila., Wilmington & Baltimore R. R. 
Co., 31 P. F. Smith, 274. Accidents may occur and 
injuries may be sustained through negligence, for 
which the law gives no redress in damages. 

Negligence may be said to be the absence of that care 
which a prudent man would naturally exercise under 
the circumstances. Catawissa R. R. Co. v. Armstrong, 
supra. Where there is conflicting evidence as to the 
acts bearing on the question of negligence, it is for the 
jury. So, if there be no doubt as to the acts com- 
mitted, yet, if there be substantial doubts as to the 
inferences to be drawn from these acts, they should be 
submitted to the jury. Penn. R. R. Co. v. Barnett, 9 
P. F. Smith, 259; Johnson v. Bruner, 11 id. 58; McKee 
v. Bidwell, 24 id. 218. But whether a state of facts 
admitted or proved constitutes negligence is generally 
a question of law, to be declared by the court. Cata- 
wissa R. R. Co. v. Armstrong, 2 id. 282; Phila., Wil. & 
Balt. R. R. Co. v. Stinger, 28 id. 219; Gerety v. R. R. 
Co., supra. Where facts have not been shown from 
which negligence may reasonably be inferred, it should 
not be submitted to a jury to infer, arbitrarily and 
without evidence, that there was negligence. Phila. 
& Reading R. R. Co. v. Yerger et al., 23 P. F. Smith, 
121; Same v. Heil, 5 Weekly Notes, 91; Clark v. Phila. 
& Reading R. R. Co., id. 119; Penn. R. R. Co. v. Fries, 
id. 545. 

This accident occurred in Lancaster avenue where 
there are two street railway tracks. There wasa block 
of cars on the right-hand track leading toward 
the center of the city, occasioned by the off-horse on 
the front car baulking. The defendant in error had 
hold of the head of the near horse for the purpose of 
starting the horses. The wagon of the plaintiff in 
error, containing four men and drawn by one horse, 
was moving in the same direction on the left-hand 
track. The space between the two tracks was some 
three or four feet in width. Just as the wagon was 
passing this car, the horses attached thereto started, 
and to protect himself against probable injury from 
the horses which he was holding, the defendant in 
error stepped back suddenly, and was struck by or 
came in contact with the wagon. He testified: “I 
don’t think I jumped back; I stepped back just far 
enough to get clear of the car. I stepped back one 
step, I think.’ He further testified, ‘‘the carriage 
struck me; both wheels went over me; the shaft 
struck me first.’”” His wife testified, ‘‘as he started, 
the horse jumped toward him and knocked him back.” 
Kimble and other witnesses called by defendant in 
error swore, ‘Mr. Smith stepped back from the horse’s 
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head because the horse came out of his place.’’ Cooney 
testified, ‘If Smith had not stepped out of the way, 
the horse would have stepped on him, and the body of 
the car would have struck him.’’ The other witnesses 
called by the defendant did not state the facts as fully, 
but their testimony did not conflict with that which 
we have quoted. The plaintiff in error testified, when 
“he (Smith) sprang back he struck the rear of the seat 
on which the driver was seated.’’ Mr. Asch, a witness 
of plaintiff in error, testified: ‘‘This man jumped 
back and struck the carriage behind the driver's seat.”’ 

Thus all the evidence shows the injury was caused 
by reason of the defendant suddenly stepping or 
jumping back, whereby he came in collision with the 
wagon. The only conflict of evidence was as to the 
speed with which the wagon was moving. The wit- 
nesses on the part of the defendant in error thought it 
was seven or eight miles anhour. Those on the part of 
plaintiff in error from two to three milesan hour. We, 
however, are not able to see that the injury resulted 
from the greatest speed named. If the wagon had been 
moving at half that rate and been in the relative position 
with the car, the action of the defendant in error would 
have resulted in his injury. The wagon was moving 
on a track where it had a legal right to be. That track 
was wholly free and unobstructed. The wagon did 
not leave that track and go nearer to the car or to the 
defendant in error. The driver of the wagon had no 
Feason to suppose that any one would suddenly move 
go near the track occupied by the wagon as to come in 
contact with it. If those occupying the wagon had no 
reason to anticipate such action, it is very clear that 
they were not guilty of any negligence in not guarding 
against it. Conceding that the action of the defendant 
Was excusable to save himself from being injured by 
the horse attached to the car, so that he may not have 
been liable to an action in case he had injured the 
plaintiff in error by this sudden and unexpected 
movemont, yet it by no means follows that he has a 
right of action for injuries which he thereby sustained. 
The case rests solely on the alleged negligence of the 
plaintiff in error. A careful examination of the whole 
ease does not show evidence sufficient to justify the 
court in submitting the question of the negligence of 
plaintiff in error to the jury. The learned judge there- 
fore erred in not affirming the point covered by the 
fourth assignment. 

Judgment reversed. 


CREDITORS BILLS AGAINST DELINQUENT 
SUBSCRIBERS TO STOCK OF 
CORPORATION. 

SUPREME COURT OF THE UNITED STATES, OCTOBER 
TERM, 1879. 


Hatcn et al., appellants, v. DANA. 


The liability of a subscriber for the capital stock of a cor- 
poration is several and not joint, and he becomes a sey- 
eral debtor to the company as much so asif he had 
given his promissory note for the amount of his sub- 
scription, and a judgment creditor of an insolvent cor- 
poration is at liberty to proceed against one or more 
of delinquent subscribers to recover the amount of his 
debt without an account being taken of other indebt- 
edness and without bringing in all the stockholders for 
contribution. And a previous call need not be made 
though the subscription by its terms is to be paid “as 
called for by said company.” 


PPEAL from the Circuit Court of the United 

States for the Southern District of [linois. The 
opinion states the case. 

Strona, J. That the complainant recovered a judg- 


ment against the Chicago Republican Company for the 
sum of $6,419.17, on the 12th day of April, 1871, which 








remains unreversed and unsatisfied, and that an execu- 
tion was issued thereon, and returned wholly unsatis- 
fied, no property having been found upon which a levy 
could be made, are well established facts. It is also 
established that the respondents Hatch and Williams, 
who are now appellants, were subscribers to the capital 
stock of the company at its inception, each to the ex- 
tent of ten thousand dollars, of which they have paid 
only thirty per cent. As there is no claim or evidence 
that they have parted with their stock, each remains 
in debt to the company in the sum of seven thousand 
dollars, and the object of the present bill is to subject 
that indebtedness to the payment of the complainant’s 
judgment. Upon these facts the Circuit Court decreed 
that the complainant should recover from the defend- 
ants the sum of $9,378.72, the amount due upon his 
judgment against the company at the date of the de- 
cree, but that of the said sum no more than $7,000, 
with interest from the date of the decree, should be 
collected from either of the aforesaid defendants, that 
sum being the amount due from each of them to the 
company. 

It is from this decree the two defendants, Hatch and 
Williams, have appealed, and two principal assign- 
ments of error are now urged against it. They relate 
less to the merits of the complainant’s claim, that is, 
to his equity to be paid the amount of his judgment 
out of the unpaid stock subscriptions due to the com- 
pany, than they do to the mode and regularity of his 
proceeding. 

The bill is an ordinary creditor’s bill, the sole object 
of which is to obtain payment of the complainant's 
judgment. It is true it is brought on behalf of the 
complainant and all other creditors of the corporation 
who might choose to come in and seek relief by it, con- 
tributing to the expense of the suit. But no other 
creditors came in, and it does not appear that there is 
any other creditor, unless it be one of the stockhold- 
ers, who was made a defendant, and who filed a cross- 
bill which it afterward dismissed. All the stockhold- 
ers were not made defendants. 

The bill was not a bill seeking to wind up the com- 
pany. It sought simply payment of a debt out of the 
unpaid stock subscriptions. 

That unpaid stock subscriptions are to be regarded 
as a fund, which the corporation holds for the payment 
of its debts, is an undeniable proposition. But the ap- 
pellants insist that a creditor of an insolvent corpora- 
tion is not at liberty to proceed against one or more 
delinquent subscribers to recover the amount of his 
debt, without an account being taken of other indebt- 
edness, and without bringing in all the stockholders 
for contribution. They insist, also, that by the terms 
of the subscriptions for stock made by these appellants 
they were to pay for the shares set opposite their 
names respectively, ‘tas called for by the said com- 
pany; that the company made no calls for more than 
thirty per cent; that therefore this company could 
not recover the seventy per cent unpaid without mak- 
ing a previous call, and that a court of equity will not 
enforce the contract differently from what was con- 
templated in the subscription. 

These positions, we think, are not supported by the 
authorities —certainly not by the more modern ones — 
nor are they in harmony with sound reason, when 
considered with reference to the facts of this case. 
The liability of a subscriber for the capital stock of a 
company is several, and not joint. By his subscription 
each becomes a several debtor to the company, as 
much so as if he had given his promissory note for the 
amount of his subscription. At law, certainly, his 
subscription may be enforced against him without 
joinder of other subscribers. And in equity his liabil- 
ity does not cease to be several. A creditor's bill 
merely subrogates the creditor to the place of the 
debtor, and garnishes the debt due to the indebted 
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corporation. It does not change the character of the 
debt attached or garnished. It may be that if the ob- 
ject of the bill is to wind up the affairs of this corpora- 
tion, all the shareholders, at least so far as they can be 
ascertained, should be made parties, that complete 
justice may be done by equalizing the burdens, and in 
order to prevent a multiplicity of suits. But this is no 
such case. The most that can be said is that the pres- 
ence of all the stockholders might be convenient, not 
that it is necessary. When the only object of a bill is 
to obtain payment of a judgment against a corporation 
out of its credits or intangible property, that is, out of 
its unpaid stock, there is not the same reason for re- 
quiring all the stockholders to be made defendants. 
In such a case no stockholder can be compelled to pay 
more than he owes. 

In Ogilvie v. Knox Insurance Co., 22 How. 380, the 
question was considered. That was a case in which 
several judgment creditors of a corporation had brought 
acreditor’s bill against the company and thirty-six sub- 
scribers to its capital stock. The bill alleged that the 
complainants had recovered judgments against the 
company, upon which executions had been issued and 
returned ‘no property; that the other defendants 
had severally subscribed for its stock, and that the sub- 
scriptions remained unpaid, payment not having been 
enforced by the company. The prayer of the bill was 
that. these other defendants might be decreed to pay 
their subscriptions, and that the judgments might be 
satisfied out of thesum paid. It was objected, as here, 
that the bill was defective for want of proper parties, 
but the court held the objection untenable. In deliv- 
ering the opinion of the court Grier, J., said: ‘* The 
creditors of the corporation are seeking satisfaction 
out of the assets of the company to which the defend- 
ants are debtors. If the debts attached are sufficient 
to pay their demands, the creditors need look no fur- 
ther. They are not bound to settle up all the affairs of 
the corporation, and the equities between its various 
stockholders, corporators, or debtors. If A is bound 
to pay his debt to the corporation in order to satisfy its 
creditors, he cannot defend himself by pleading that 
these complainants might have got their satisfaction 
out of Bas well. It is true, if it be necessary to a 
complete satisfaction of the eomplainants that the cor- 
poration be treated as an insolvent, the court may ap- 
point a receiver, with authority to collect and receive 
all the debts due to the company, and administer all 
its assets. In that way all the other stockholders or 
debtors may be made to contribute.’’ The court, there- 
fore, directed a decree against the respondents sever- 
ally for such amounts as appeared to be due and unpaid 
by each of them for,their shares of the capital stock. 

This case is directly in point, and it does not stand 
alone. In Bartlett v. Drew, 57 N. Y. 587, it was ruled 
that when the property of a corporation had been 
divided amongst its stockholders before all its debts 
had been paid, a judgment creditor, after the return of 
an execution unsatisfied, might maintain an action, in 
the nature of a creditor’s bill, against a stockholder to 
reach whatsoever was received by him, and that he 
was not required to make all the stockholders parties 
to the action; that he had nothing to do with the 
equities between the stockholders, unless he chose to 
intervene to settle them.”’ This is much beyond what 
the complainan; needs in this case. It is enforcing 
against stockhoiders in severalty what the corporation 
could not enforce, without any regard to the equities 
of one against the others. 

Soin Pierce v. Milwaukee Construction Co., 38 Wis. 
253, which was a proceeding analogous to acreditor’s 
bill, and brought to enforce payment to a judgment 
creditor of the company of unpaid subscriptions to its 
capital stock, it was ruled the complaint was not bad 
because all the stockholders were not made defendants. 
This, it is true, was a proceeding under a statute, but 








it was a statute enacting substantially this equity 
rule. 

In Marsh v. Burroughs, 1 Woods, 468, a bill of certain 
creditors who had recovered judgments against a bank, 
to recover from some stockholders who had not paid 
in full their subscriptions, non-joinder of parties was 
set up in defense. Mr. Justice Bradley said, ‘‘ A judg- 
ment creditor who has exhausted his legal remedy may 
pursue in a court of equity any equitable interest, trust 
or demand of his debtor, in whosesoever hands it may 
be. And if the party thus reached has a remedy over 
against other parties for contribution or indemnity, it 
will be no defense to the primary suit against him that 
they are not parties. If a creditor were to be stayed 
until all such parties could be made to contribute their 
proportionate share of the liability, he might never get 
his money.” 

The case of Wood v. Dummer,3 Mason, 308, upon 
which the appellants largely rely, was not an attempt 
to reach unpaid stock subscriptions. It was sought to 
follow the property of a corporation paid over to its 
shareholders before its debts were paid. But even in 
that case the bill was sustained, though all the share- 
holders were not made defendants. Those not sued 
appear to have been treated only as convenient, not as 
necessary parties. 

The cases of Pollard v. Bailey, 20 Wall. 520, and Terry 
v. Tubman, 92 U. 8. 156, are not in conflict with Ogilvie 
v. Knox Insurance Co. They arose under statutory 
provisions imposing upon the stockholders of banks 
a liability for the debts of the corporation “in propor- 
tion to their stock held therein.” 1t was this liability 
beyond the stock subscription which was sought to be 
enforced, and as it was only a proportional liability its 
extent could be ascertained only when the obligation 
of the other shareholders was taken into consideration. 
Hence it was ruled that the proper mode of proceed- 
ing was by bill in equity in which an account of the 
debts and stock could be taken and a pro rata distribu- 
tion could be made. Nota hint was given that Ogilvie 
v. Knox Ins. Co. was intended to be questioned or 
qualified. Indeed, the cases of Pollard v. Bailey and 
Terry v. Tubman have little analogy to Ogilvie’s case, 
or to the one we have now before us. They were both 
suits at law. The debt due by these appellants to the 
corporation of which they are members is a fixed and 
definite one, and it is neither more nor less because 
other debts may be due to the company from other 
stockholders. 

We hold, therefore, that the complainant was under 
no obligation to make all the stockholders of the bank 
defendants in his bill. It was not his duty to marshal 
the assets of the bank, or to adjust the equities be- 
tween the corporators. In all that he had no interest. 
The appellants may have had such an interest, and if 
so, it was quite in their power to secure its protection. 
They might have moved for a receiver, or they might 
have filed a cross-bill, obtained a discovery of the other 
stockholders, brought them in, and enforced contribu- 
tion from all who had not paid their stock subscrip- 
tions. Their equitable right to contribution is not yet 
lost. 

That the appellants are not protected by the fact, if 
such was the fact, that their subscriptions for stock 
were payable ‘‘as called for by the company,” we think 
is clear. Assuming that such a clause in the subscrip- 
tion meant more than an agreement to pay on demand, 
and that it centemplated a formal call upon all sub- 
scribers to the stock of the company, the subscriptions 
were still in the nature of a fund for the payment of 
the company’s debts, and it was the duty of the com- 
pany to make the calls whenever the funds were needed 
for such payment. If they were not made, the officers 
of the company violated their trust, held both for the 
stockholders and the company. And it would seem to 
be singular if the stockholders could protect them- 














472 


THE ALBANY LAW JOURNAL. 











—— cD 





selves from paying what they owe by setting up the 
default of their own agents. But in this case the com- 
pany went out of business before the complainant 
obtained his judgment, and it does not appear that 
since that time it has had any officers who could make 
»the calls. Before that time its president was dead. 
However this may be, it is well settled that a court of 
equity may enforce payment of stock subscriptions 
though there have been no calls for them by the com- 
pany. In Henry v. Railroad Co., 17 Ohio, 187, a suit 
brought by a judgment creditor of a corporation to 
enforce payment by its stockholders of their unpaid 
subscriptions, for which calls had not been made, it 
was held that when a company ceases to keep up its 
organization, and abandons all action under the char- 
ter, a proceeding at the instance of the creditor be- 
comes indispensable. It was further said: ‘‘  Whena 
company. becoming insolvent, as in this case, aban- 
dons all action under its charter, the original mode of 
making calls upon the stockholders cannot be pursued. 
The debt, therefore, from that time must be treated 
as due without further demand.” This means, of 
course, as between the debtor and the creditor of the 
corporation. After all, a company call is but a step in 
the process of collection, and a court of equity may 
pursue its own mode of collection, so that no injustice 
is done to the debtor. 

In the English courts a mandamus is sometimes 
awarded to compel the directors to make the necessary 
calls. Queen v. Victoria Park Co., 1 Ad. & El. (N. 8.) 
288; Queen v. Ledgard, id. 616; The King v. Dock Co., 
4 Barn. & Ad, 360. But this remedy can avail only 
when there are directors. The remedy in equity is 
more complete, and it is well recognized. Ward v. 
Griswoldville Man. Co., 16 Conn. 601. In such cases it 
is nowhere held, so far as we know, that a formal call 
must be made before a bill can be filed. Indeed, the 
filing of the bill is equivalent toa call. Before it is 
filed the court has no jurisdiction of the matter. In 
bankruptcy an assessment or acall may be made, for 
the assignee of a bankrupt corporation succeeds to its 
rights and becomes the legal owner. Not so in equity. 

In ialton & Morgantown R. R. Co. v. McDaniel, 56 
Ga. 1°\, a creditor's bill very like the present was 
fic, it was objected by the stockholders, who were 
defendants, that it was for the directors of the com- 
pany and not for the court to call in the stock sub- 
scriptions, and that their contract only obligated them 
to obey a call emanating from the company, but it was 
ruled that “‘principle and sound reason accord with 
authority that equity will grant relief in all such 
cases.”’ 

In view of these considerations we think none of the 
assignments of error are sustained, and the decree of 
the Circuit Court is, therefore, affirmed. 


—_—_>—__—. 


FALSE CLAIM OF COPYRIGHT FOR ARTI- 
CLES NOT COPYRIGHTABLE. 


UNITED STATES DISTRICT COURT, SOUTHERN DIS- 
TRICT OF NEW YORK, APRIL 28, 1880. 


ROSENBACH VY. DREYFUSS ET AL. 


The provision of United States Revised Statutes, section 
4963, in relation to copyrights, that every person wha 
shall insert or impress a notice that he has a copyright 
“upon any book, map, chart, musical composition, 
print, cut, engraving, or photograph, or other article 
for which he has not obtained a copyright, shall be liable 
to a penalty of $100," etc., does not apply where the 
notice referred to is placed upon an article not copy- 
rightable. 

“Prints of balloons” and “prints of hanging baskets,” 

“with printing on them for embroidery and cutting 

lines,” not intended for use as pictures, but to be cut up 








and embroidered and thus made into entirely different 
articles, held not copyrightable under the statutes relat- 
ing to copyright. 

CTIONS to recover penalties under the statutes re- 

lating to copyright.. The facts appear in the 
opinion. 

Chittenden & Fiero, for plaintiff. 

Koones & Goldman, for defendants. 

CnoateE, J. Four actions between these parties 
have been consolidated and the plaintiff has served 
amended complaints, stating separately the causes of 
action, originally set forth in the several complaints. 
The suits were all for penalties under Revised Statutes, 
section 4963, which is as follows: ‘‘ Every person who 
shall insert or impress such notice, or words of the 
same purport, in or upon any book, map, chart, musi- 
cal composition, print, cut, engraving, or photograph 
or other article for which he has aot obtained a copy- 
right, shall be liable to a penalty of one hundred dol- 
lars, recoverable one-half for the person who shall sue 
for such penalty and one-half to the use of the United 
States."” The notice referred to is the following: 
‘* Entered according to act of Congress, in the year 
by A B, in the office of the librarian of Congress, at 
Washington.” 

In the first complaint the plaintiff alleges “that on 
the lst day of November, 1878, and at divers times be- 
tween said day and the commencement of this action, 
the said defendants, contrary to the statute in such 
case made and provided (R, S., tit. 9, ch. 3), did im- 
press and cause to be impressed upon certain divers 
prints of small balloons, with printing for embroidery 
and cutting lines, to the number of thirty-four of said 
balloons, and for which said defendants had not ob- 
tained a copyright, and which had not and have not 
been copyrighted, the following words, viz.: ‘* Copy- 
righted, 1878, by Dreyfuss & Sachs, No. 7577,” and 
against the form of the statute and with intent to de- 
ceive the public and evade the statute, whereby and 
by virtue of the statute the said defendants have for- 
feited and become liable to pay to the plaintiff the sum 
of $3,400 penalties, etc., being $100 for each of said 
thirty-four violations aforesaid of the statute,’ etc. 
Then follows an averment of ademand and refusal and 
prayer for judgment in the sum of $3,400. 

The second complaint is in similar form for impress- 
ing or causing to be impressed the same words on 
“prints of large balloons with printing on them for 
embroidery and. cutting lines,’’ to the number of 
ninety-five ‘“‘of said balloons,”’ and prays judgment in 
$9,500 penalties. 

The third complaint is in six counts, each of which 
is in similar form for a penalty of $100 for impressing 
said words on “‘acertain print of large balloon with 
printing thereon for cutting lines,” and prays judg- 
ment for $600 penalties. 

The fourth complaint is similar in form, charging the 
impressing of the same words upon “ prints of hanging 
baskets with printing for embroidery and cutting 
lines,’”” to the number of six of ‘‘ said hanging baskets,”’ 
and prays judgment for $600 penalties. 

To the first, second and fourth complaint and to each 
count in the third complaint the defendant has de- 
murred on the ground “that it does not state facts 
sufficient to constitute a cause of action.”’ 

Upon the argument of the demurrers the defendant 
has contended that an informer is entitled to recover 
but one penalty of $100 for all violations xf law prior 
to the commencement of his suit, and also that Re- 
vised Statutes, section 4963, is unconstitutional. It is 
unnecessary, however, to determine these questions, 
as the demurrer must be sustained on another ground. 

The point is taken in support of the demurrers that 
the statute applies only in case of impressing the pro- 
hibited words on articles that are the proper subject 
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of copyright, or copyrightable articles, and that it does 
not appear on the complaint that the articles described 
therein us “prints of balloons” and “ prints of hang- 
ing baskets,’’ are copyrightable; that on the contrary, 
it does appear on the complaint that they are not copy- 
rightable. As to this point, I think the statute is to 
be construed as imposing the penalty only in case of 
copyrightable articles. It isto be construed in con- 
nection with the other sections relating to the same 
subject-matter. Section 4952 defines what may be 
copyrighted, ‘‘any book, map, chart, dramatic or musi- 
cal composition, engraving, cut, print or photograph or 
negative thereof, or of a painting, drawing, chromo, 
statue, statuary,’’ and ‘* models or designs intended to 
be perfected as works of the fine arts.”” Section 4954 
imposes as a condition of the renewal the recording 
of the “‘ title of the work or description of the article’’ 
within acertain time. Section 4956 requires the de- 
livery to the librarian of Congress of a printed copy 
of the title of the ‘ book or other article,’ ora descrip- 
tion of the ‘‘ painting, drawing, chromo, statue, statu- 
ary, or model or design for a work of the fine arts,” 
and a delivery of two copies of such ‘* book or other 
article,’ or in case of a “painting, dra-ving, statue, 
statuary, model or design for a work of the fine arts,” 
a photograph. 

Section 4957 requires the librarian to record the name 
of such “copyright book or other article.’’ Section 
4958 prescribes his fee for recording the title or descrip- 
tion of any “‘ copyright book or other article.” Section 
4959 requires the proprietor of every ‘copyright book 
or article’’ to deliver at Washington two complete 
copies of the best edition. Section 4961 requires the 
postmaster to give a receipt for such ‘‘ copyright book, 
title or other article.’’ Section 4962, which is directly 
referred to in section 4963, in the words ‘‘ such notice,”’ 
meaning the notice set forth in section 4962, provides 
“that no person shall maintain an action for the in- 
fringement of his copyright unless he shall give notice 
thereof by inserting in the several copies of every edi- 
tion published, on the title page or the page immedi- 
ately following, if it be a book; or if a map, chart, 
musical composition, print, cut, engraving, photograph, 
painting, drawing, chromo, statue, statuary, or model 
or design intended to be perfected or completed as a 
work of the fine arts, by inscribing upon some portion 
of the face or front thereof, or on the face of the sub- 
stance on which the same shall be mounted, the fol- 
lowing words: ‘‘Entered according to act of Con- 
gress,”’ etc. 

It is, I think, sufficiently obvious that the words “or 
other article,’ in section 4963, following the enumera- 
tion, ‘‘any book, map, chart, musical composition, 
print, cut, engraving or photograph,’’ do not mean any 
article whatsoever, whether copyrightable or not, but 
must be taken as limited to other articles which in the 
preceding sections are described as the proper subject 
of copyright, a part of which only are expressly enu- 
merated in this section — that the word “‘article’’ here 
is used in the same sense in which it is employed in 
the other sections. If it had been the purpose of Con- 
gress to impose a penalty for using this notice on any 
article whatever, there was no occasion for the enu- 
meration of ** book, map, chart,” etc., in section 4963. 
That enumeration should have been avoided as tend- 
ing to mislead. The meaning would much more clearly 
have been expressed without any such enumeration. 
There is also no apparent object or obvious reason of 
public policy in imposing a penalty for using this notice 
on an article not subject to copyright. The purpose 
of the statute seems to be to protect persons entitled 
to copyrights from their privilege being impaired, 
cheapened or lessened in value by the unauthorized 
assumption of the privilege by persons not entitled 
thereto. The offense is deceiving the public by the 
false assertion of a valuable privilege to which a party 








is not entitled. But it is obvious that the public can- 
not be deceived by putting such a notice on articles not 
the proper subject of copyright, any more than they 
can be deceived by putting the mark ‘‘ patent” on an 
article not patentable. 

There is therefore no reason for extending the 
terms of this statute, which is penal and to be strictly 
construed, beyond the case of articles subject to copy- 
right, which is the limit indicated by the terms of the 
statute itself, if read in connection with the other 
sections. 

All doubt, however, that this is the proper construc- 
tion is dispelled by an examination of the act of 1870, 
ch. 230, §§ 97, 98 (16 Stat. 214), of which R.S., §§ 4962 
and 4963 are are-enactment. Section 98, which im- 
poses this penalty, uses the expression ‘‘any book, 
map, etc., or other articles herein named, for which he 
has not obtained a copyright.” In the R. S., § 4963, 
this is abbreviated into ‘‘ or other article for which he 
has not obtained a patent.” The words ‘herein 
named” were undoubtedly dropped as unnecessary, 
the context clearly restricting the words ‘* other arti- 
cle”’ as the words ‘“‘ herein named ”’ had before done. 

A similar construction of a statute imposing a pen- 
alty for using the word ‘“‘patented”’ on an unpatented 
article was made in United Slates v. Morris, 2 Bond, 23. 

Assuming then that the penalty applies only to arti- 
cles subject to copyright, the question ts whether the 
articles described in the complaint are subject to 
copyright. 

They are described as ‘“‘ prints of small balloons with 
printing on them for embroidery and cutting lines,” 
and as “prints of large balloons with printing on 
them for embroidery and cutting lines,’’ and as 
‘*prints of hanging baskets with printing for em- 
broidery and cutting lines."’ The word “print”’ in 
section 4952 is used in connection with ‘engraving, 
cut and photograph.”’ It means apparently a picture, 
something complete in itself, similar iu kind to an en- 
graving, cut, or photograph. 

It clearly does not mean something printed on paper, 
that is not intended for use as a picture, but is itself 
to be cut upand embroidered and thus made into an 
entirely different article, as a balloon or a hanging 
basket. There is perhaps some little doubt what is 
meant by a “ print of a balloon with printing for em- 
broidery and cutting lines,’? but Ido not think the 
words import a mere picture of something, or a print, 
the use of which is the pictorial representation of 
something. As I understand the counsel upon the 
argument it was not contested that the meaning was 
that the form of the different parts of the balloon are 
marked out, with lines showing how the paper is to be 
cut to make the different parts fit together sv as to 
construct of them a balloon, and with other marks 
indicating where and how they may be embroidered. 
This seems to be the fair meaning of the words, and I 
think I do no injustice to the plaintiff in assuming it 
to be the meaning since his counsel have assumed it 
and attempted to show as matter of law that such an 
article is subject to copyright, either as a ‘“ print’’ or 
as a ‘‘model or design intended to be perfected as a 
work of the fine arts.” 

I think, however, it does not come within the stai- 
ute under either of these specifications. 

As to “prints,” in addition to what has already 
been said it is only necessary to refer to the statute of 
June 18, 1874 (18 Stat., § 78), which is to be treated as a 
statute subcequent in time to the Revised Statutes. 
The first section re-enacts with some amendment R. 8., 
§ 4962. The third section provides ‘‘that in the con- 
struction of this act the words ‘ engraving,’ ‘cut’ and 
‘print’ shall be applied only to pictorial illustrations 
or works connected with the fine arts, and no prints or 
labels designed to be used for any other articles of 
manufacture shall be entered under the copyright 
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law, but may be registered in the patent office.’’ Sec- 
tion 4 repeals “ all laws and parts of laws inconsistent 
with the foregoing provisions.”’ It seems to be en- 
tirely clear that these printed balloons, intended to be 
cut apart and manufactured into balloons, cannot be 
considered “ pictorial illustrations or works connected 
with the fine arts,” within the meaning of this act, al- 
though they may be “ prints or labels designed to be 
used for another article of manufacture,” which are 
patentable under Rev. Stats., § 4929. 

Nor are they “models or designs intended to be 
perfected as works of the fine arts” within section 
4952. Balloons and hanging baskets, with or without 
embroidery, are not works of the fine arts unless the 
words ‘fine arts’’ are to have an extension far be- 
yond their usual and proper significance. Of such 
model or design by section 4956, a photograph must be 
sent to Washington. 

This also affords some indication that the words 
“ works of the fine arts’’ are used in their proper and 
customary sense, but the words themselves are too 
plain and well understood to be extended as the plaint- 
iff claims. 

The case of Marsh v. Warren, 14 Blatchf. 263, which 
is cited by plaintiff's counsel, does not hold that 
“ prints or labels designed to be used for any other ar- 
ticle of manufacture ” as distinguished from “ prints,” 
which are “ pictorial illustrations or works connected 
with the fine arts,’’ are copyrightable instead of pa- 
tentable. It simply holds in conformity with the ex- 
press provision of the third section of the act of June 
18, 1874 (18 Stat., p. 79), that the provisions of the copy- 
right law as to the entry and registry of “ prints” 
shall apply to this class of prints and labels under the 
supervision of the commissioner of patents, with the 
single exception of the fees to be paid to the commis- 
sioner. This clearly does not make such prints and 
labels copyrightable. It simply applies to these arti- 
cles, which under Rev. Stats., § 4929, are made 
patentable, certain provisions of the copyright law, 
which impose certain prescribed conditions on which 
the exclusive right or privilege granted is made to 
depend. In other words, the statute adopts for cer- 
tain patented articles, and applies to them, certain 
provisions of the copyright law. 

By the same third section, such prints and labels are 
by necessary implication, if not expressly, excluded 
from the !category’of copyrightable articles, if by any 
liberal construction of the law they might have been 
held to be within it before, which Ido not think was 
the case. The act is entitled ‘‘An act to amend the 
law relating to patents, trade-marks and copyrights.”’ 
The law of copyrights (R. 8., § 4962), requires every 
copyrighted article to be marked as copyrighted, and 
the law of patents required every patented article to 
be marked as patented. R. S., § 4900. 

And in each case a penalty is imposed for the false 
use of the mark. R.S., §§ 4901, 4963. 1t would be such 
astrange departure from this settled policy of these 
laws that one particular class of copyrighted articles, 
namely, this class of ‘“‘ prints and labels,”’ if they are 
copyrightable, should be expressly excluded without 
any apparent reason, as they are, by the third section 
of the act, from being marked as copyrighted, that 
whatever may have been the construction of the 
former laws, this exclusion must be taken to show the 
intention of Congress that thereafter these articles 
should be excluded from the category of copyrighted 
articles. 

I think therefore that it does appear on the face of 
the complaints that the articles described are not sub- 
ject to copyright. Even if the language used is not 
plain enough to fairly import that, it certainly does not 
appear on the complaints that they are articles subject 
tocopyright. Prints may or may not be the subjects 
of copyright. 





And the rules of pleading require that if the article 
mentioned in the complaint may or may not be within 
the statute, it should be averred to be within it. Such 
averment is necessary unless the terms used in de- 
scribing the thing necessarily bring it within the 
statute. 

In United States v. Morris, supra, it was held that it 
was necessary to aver as well as to prove that the arti- 
cle was patentable. See, also, Wilson v. Manufacturing 
Co., 9N. Y. Weekly Dig. 340. This is in accordance 
with the general rule of pleading that the plaintiff 
must state a case for recovery with reasonable cer- 
tainty, and in case of doubt a pleading must be taken 
most strongly against the pleader. It is not enough 
that the defendant may be liable if the facts stated in 
the complaint be true. 

It must appear that he is liable if the complaint is 
true. These complaints, therefore, do not state facts 
sufficient to constitute a cause of action, because it does 
not appear by them that the articles described therein 
were copyrightable or articles for which a copyright 
could be granted under the laws of the United States. 


——__.___—__—. 
NEW YORK COURT OF APPEALS ABSTRACT. 


ACTION — TO CANCEL MORTGAGE WHEN NOT MAIN- 
TAINABLE — FAILURE TO COMPLETE TITLE TO REAL 
ESTATE SOLD, CLOUD ON TITLE.—By a contract of sale 
of land from defendant to plaintiff, defendant, in 
addition to a warranty deed, was to deliver a release 
from the mayor, etc., of New York, and if this could 
not be done at the time of the delivery of the warranty 
deed he was to indemnify plaintiff so as to insurea 
delivery before May 25, 1875. It was stipulated that a 
failure to comply with this condition should not affect 
the responsibility of the defendant under the warranty 
deed, and that a mortgage on the premises of $3,500, 
which was to be given by plaintiff, was to remain as 
security for the delivery of the lease, and not to be 
collectible until such release was delivered. eld, 
that a failure to deliver such release by the time speci- 
fied would not authorize a suit to cancel the mortgage. 
Such time was not the essence of the contract and the 
effect of a failure to deliver was only to postpone the 
payment of the mortgage until that was done. A pur- 
chaser of lands who has paid part of the purchase- 
money and given a mortgage for the residue will not 
be relieved against the security given on the mere 
ground of a defect in title when there is no allegation 
of fraud in the sale, and he has not been evicted. He 
will be remitted to his remedy at law upon the cove- 
nants in his deed. Abbott v. Allen, 2 Johns. Ch. 519; 
Bumpus v. Platuer, 1 id. 213, 218; 2 Kent's Com. 271; 
Dart on Vend. 378. Nor could theaction be sustained on 
the ground that the mortgage is a cloud upon the title. 
To authorize such an action the alleged cloud must 
exist without right. Unless the circumstances are 
such as to sustain an action for slander of title, the law 
regards the injury too speculative to warrant the in- 
terference of a court of equity, and the party affected 
must wait until the pretended title is asserted. Scott 
vy. Onderdonk, 14N. Y. 9. Order affirmed. Ryerson 
et al., appellants, v. Willis. Opinion by Miller, J.; 
Rapallo, J., dissented. 

[Decided June 1, 1880.] 

CONSIDERATION — CHECK GIVEN ON AGREEMENT TO 
EXCHANGE LANDS— CONTRACT OF SALE CONTAINED IN 
CHECK AND RECEIPT — EVIDENCE— PERSONAL TRANS- 
ACTION WITH DECEASED ASSIGNOR. — (1) In pursuance 
of a verbal agreement for the exchange of real estate, 
defendant gave his check signed by him, and received 
from the other party a receipt signed by such party, in 
which the terms upon which the exchange was made 
were set forth. The check was given as a payment of 
money on the purchase-price. In an action upon the, 
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check the defense of no consideration was set up. 
Held, that the check and the receipt could be read 
together and would make a valid contract between the 
parties, and the receipt furnished a sufficient consider- 
ation for the check. A letter containing an offer to 
sell or to purchase signed by the party and specifying 
the terms of the agreement with an acceptance will 
constitute a valid contract. Dart on Vendors, 97, 98, 
103; Browne on Stat. of Frauds, § 346. The vendor's re- 
ceipt for the purchase-money is also sufficient. Coles 
y. Trecothick, 9 Ves. 234. The receipt here was in the 
nature of a proposition to sell and exchange and the 
check on acceptance of the offer. It is not essential 
that both the writings should contain all the elements 
of the contract. It is sufficient if when taken together 
a contract may be made out, and there may be an 
identification of the documents where there is an offer 
and acceptance by parol evidence. Long v. Miller, L. 
R.,4 C. P. D. 450; Ridgway v. Wharton, L. R., 6 H. L. 
Cas. 238; Baumann v. James, L.R., 3 Ch. App. Cas. 508. 
(2) Plaintiff derived title to the check from the party 
to whom defendant delivered it, which party died 
before the suit was tried. Held, that plaintiff was an 
assignee from a deceased person within section 399 of 
the old Code, and defendant was incompetent to tes- 
tify as to a personal transaction between himself and 
such person. Comstock v. Hier, 73 N. Y. 269, dis- 
tinguished. Judgment affirmed. Rubitschek v. Blank, 
appellant. Opinion by Miller, J.; Andrews, Earl, and 
Danforth, JJ., concurred ; Folger, J., dissented; 
Church, C. J., and Rapallo, J., not voting. 

[Decided April 6, 1880.] 


DRUNKARD— WHEN NOT INCOMPETENT TO CONVEY 
PROPERTY. — A drunkard is not incompetent like an 
idiot, or one generally insane. He is simply incompe- 
tent upon proof that at the timo of the act challenged 
his understanding was clouded or his reason dethroned 
by actual intoxication. Peck v. Carey, 27 N. Y. 9; 
Gardner v. Gardner, 22 Wend. 526. In an action to 
set aside a deed made by a drunkard, it appeared that 
W., the drunkard, on the 24th of June, 1877, for a con- 
sideration of $100, conveyed to defendant real estate 
worth $5,000. On the 5th of July, upon a commission 
issued for that purpose, W. was judicially declared to 
be an habitual drunkard and incompetent to manage 
his property, and to have been so for two years. It 
was also shown that he was a bachellor about fifty 
years old; that the grantee was his cousin, to whom 
he was much attached; that he was worth $30,000 be- 
sides other real estate than that conveyed; that the 
deed was drawn by his lawyer by his direction; that 
he expressed a desire to reward the grantee for past 
kindness, and there was evidence that at the time he 
executed the deed he was sober, intelligent and com- 
petent. As to this fact there was, however, contra- 
dictory evidence. There was no proof of general 
unsoundness of mind or of general insanity, or that 
the grantee used any artifice, undue influence or fraud 
to procure the conveyance. Held, that a finding 
against plaintiff and refusal to set aside the deed was 
not error. Van Wyck, appellant, v. Brasher et al. 
Opinion by Earl, J. 

(Decided June 1, 1880.] 

EVIDENCE — PAROL TO VARY WRITING — INDEPEND- 
ENT CONTEMPORANEOUS AGREEMENT — COUNTER- 
CLAIM — PLEADING — VARIANCE. — (1) Defendant, in 
the same instrument in which he assigned a mortgage 
to plaintiff, guaranteed absolutely to pay the mort- 
gage in the event of failure to pay by the mortgagee. 
In an action upon the guaranty, held, that while proof 
of a contemporaneous parol agreement upon the part 
of plaintiff to keep the mortgaged premises insured 
for the protection of defendant was inadmissible to 
qualify or change the guaranty, the facts that at such 
time plaintiff, in consideration of being permitted to 


retain $300 of the purchase-money of the mortgage, 
aud of the assignment to her by the defendant of a 
policy of insurance on the premises, agreed to keep 
such premises insured until the mortgage should be- 
come due, which she neglected to do; that the build- 
ing on the premises was destroyed by fire, and that by 
reason of such neglect the security of the defendant 
was lost, might be shown to establish a counter-claim. 
The parol agreement would not qualify or change de- 
fendant’s undertaking; it would only give him, in case 
of breach, a right of action which might be set up as a 
counter-claim. Batterman v. Pierce, 3 Hill, 171; Hope 
v. Balen, 58 N. Y. 380; Lewis v. Seabury, 74 id. 409. 
2) The facts showing the agreement were set forth in 
the answer, but not in terms as acounter-claim. No 
objection to proof of them was made on the ground 
that the pleading was defective. Held, that under the 
statutory rule that the allegations of a pleading must 
be liberally construed, with a view to substantial jus- 
tice (Code, § 519), the answer must be regarded as suffi- 
cient to raise the question whether the proof offered 
could be rejected as in violation of the rule governing 
the admissibility of oral evidence to change a written 
agreement. Springer v. Dwyer, 50 N. Y. 19; Isham v. 
Davidson, 52 id. 237. Judgment reversed and new trial 
ordered. Van Brunt v. Day, appellant. Opinion by 
Andrews, J. 

[Decided June 1, 1880.] 


JUDGMENT—IN EJECTMENT— DOCKET OF — ENTRY 
IN COURT RECORD NOT DOCKETING. — In an action of 
ejectment plaintiff proved title in one J. in 1853. He 
then put in evidence a judgment-roll in an action of 
ejectment wherein he was plaintiff and J. defendant, 
in the city court of Brooklyn. Judgment was had by 
default for want of answer. It was entered upon the 
records of the court Nov. 19, 1856. The defendant ob- 
jected to this rollas evidence on the ground that the 
judgment was not docketed. To meet this, plaintiff 
put in evidence, from the office of the clerk of the 
court named, ‘‘ Judgment book No. 4,”’ which had on 
some of its first pages an alphabetical index. Under 
letter ‘“‘I’’ of this index appeared the name of J., also 
plaintiff's name, and the figures ‘‘ 103.” On page 103 
of the book was the title of the cause, date of filing 
names of the attorneys and an entry of the judgment, 
with all the recitals, statements and adjudications. 
Held, that the judgment was not docketed and could 
not affect any one deriving title from J. A judgment 
in ejectment by default is not conclusive against per- 
sons claiming under the defendant in it, unless it has 
been for three years docketed in the office of the clerk 
of the court in which it was rendered. It is not con- 
clusive at common law. Sheridan v. Andrews, 49 N. 
Y. 478. Nor by statute. 2R. 8S. 300, §$ 36, 38; Laws 
1862, ch. 485. The docket of judgment which the clerk 
of every court of record must keep (2 R. S. 360, § 13) is 
another thing from the book of judgments which he 
must also keep. Old Code, § 279; New Code, § 1236. 
The Codes require of the clerk that he keep two kinds 
of books, one a “ judgment book,”’ the other a “ docket 
of judgments.’’ New Code, §§ 1245-6. They are not 
alike. The latter is the one in which judgments are 
to be docketed. Unless entered in that, they are not 
docketed, as that word is usedin the statutes. Judg- 
ment affirmed. Sheridan, appellant, v. Linden et al. 
Opinion by Folger, C. J. i 
[Decided June 1, 1880.] 
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JURISDICTION —OF FEDERAL COURT TO REVIEW 
JUDGMENT IN COLLATERAL ACTION IN STATE COURT, 
FOR FRAUD. — In an action in a Louisiana court to fore- 
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close mortgages upon lands in that State, which fore- 
dlosure would cut off the lien of 4 mortgage held by 
N. on the.same lands, N. was made a party. A sum- 
mary order of sale was made and before the sale N. 
applied to the judge and obtained an order for injunc- 
tion, which is the usual method in Louisiana of con- 
testing the right to foreclose a mortgage. The clerk 
refused to issue the injunction and the property was 
sold. N. afterward brought action in the United 
States District Court against the purchaser and others, 
claiming that the foreclosure proceedings were insti- 
tuted and carried on iu pursuance of a fraudulent con- 
spiracy to cheat N. out of the money due him and 
defeat his lien on the land, and that the refusal of the 
clerk to issue the injunction was a part of such con- 
spiracy, and asked for a judgment for damages. Held, 
that the action would not lie. The Louisiana court 
had, in the foreclosure proceedings, jurisdiction of the 
subject-matter and the parties. If the injunction 
order was not obeyed it was for that court to give 
remety. If the court below refused to do it there was 
an appeal to the Supreme Court of the State. After 
the sale, on motion, the court could have had the sale 
set aside, and that was the proper place for sucha 
remedy. For the Federal court to undertake to decree 
that what that court did is void, to sit in review on its 
judgment, and reverse its decree and set aside its sale, 
in_acase where its jurisdiction is undoubted, is unwar- 
ranted by the relations which subsist between the two 
courts. It would be an invasion of the powers belong- 
ing to that court, and such a doctrine would, upon the 
simple allegation of fraud practiced in the court, enable 
a party to re-try in a Federal court any case decided 
against him in a State court. In Randall v. Howard, 2 
Black, 585, where a bill was filed in the Federal court 
for an injunction to prevent the sale of property under 
proceedings instituted in a State court, to which com- 
plainant was a party, the court say that to grant the 
relief asked would be a direct and positive interference 
with the rightful authority of the State court. If 
there was error ,in the proceedings of the court a re- 
view can be had in the appellate tribunals of the State. 
Decree of United States Circuit Court, Louisiana, 
affirmed. Nougué, appellant, v. Clark et al. Opinion 
by Miller, J. 


MUNICIPAL SECURITIES — NEGOTIATED IN VIOLATION 
OF PROVISION OF STATUTE AUTHORIZING, NOT VALID 
IN HANDS OF HOLDER, WITH NOTICE. — A statute of 
New York authorized any town in the county of 
Cayuga to borrow, on the credit of the town, to aida 
designated railroad. In a second section it authorized 
the town borrowing the money to subscribe for and 
take such a number of shares of the stock of the com- 
pany building the railroad as should equal the amount 
of the bonds issued. Instead of borrowing money on 
certain town bonds, or notes issued in pursuance of 
the statute, the authorities of the town of S.,in the 
county named, issued them to the railroad company in 
exchange for its stock taken in the name of the town. 
Held, following the New York decisions, that the 
bonds so exchanged were not valid against the town, 
in the hands of one taking them with notice of the 
fact, or in the hands of his assignee, without value. 
Starin v. Town of Genoa, 23 N. Y. 439; Gould v. Town 
of Sterling, id. 456; People v. Mead, 24 id. 124; Horton 
v. Town of Thompson, 71 id. 513. Judgment of United 
States Circuit Court, N. D. New York, reversed. Town 
of Scipio, plaintiff in error, v. Wright. Opinion by 
Strong, J. 

SALE— DELIVERY — WHEN PERSONAL PROPERTY 
SOLD DELIVERED AT AGREED PLACE TITLE PASSES.— 
B. had a contract for the sale to the U. railroad com- 
pany of a specified quantity of wood which was to be 
delivered at the yard of the company at five dollars per 
cord. Being indebted to the W. bank he arranged to 





sell it wood he had collected for the purpose of filling 
the contract, some of which was in the yard of the 
company but nos received by it, and some on the way 
thither, in payment of his indebtedness and a further 
advance. This arrangement was approved by the rail- 
road company and carried out, B. giving his note for 
the further sum advanced with interest. The bank 
also retained notes given by B. for the former indebt- 
edness. B. deliveréd at the yard of the company an 
additional quantity of the wood and some of the wood 
was on the way thither when all of the wood was 
seized by defendant in error under attachments against 
the property of B. None of the wood had been ac- 
tually received by the company. The notes of B. had 
been taken more as memoranda than any thing else, 
and had not been surrendered to B. because he had 
not called at the bank forthem. Held, that the bank 
had title to the wood delivered at the yard of the com- 
pany. Upon its being deposited at that place with the 
intention or for the purpose of completing the sale, the 
absolute title to the wood passed to the bank. Noth- 
ing more remained to be done by the seller. He was 
not bound, by the contract with the bank, to deliver it 
to the railroad company, but at its yard only. In legal 
contemplation, it then came into the possession of the 
bank, and was, therefore, subject to its control. It 
was no longer subject to be reached by the creditors of 
the seller, upon the mere ground that the title had not 
passed or a complete delivery made. The delivery in 
execution of the ccntract, at a specified place, not be- 
longing to the seller, was such a delivery as accorded 
with the nature of the property. When placed in the 
yard of the railroad company, in pursuance of the 
agreement, the acts of the parties united with the 
previous verbal contract, resulting in a consummated 
obligatory agreement, depriving the seller of all fur- 
ther control of the property, and putting it under the 
exclusive dominion of the buyer, witha perfected title 
thereto. From that moment the indebtedness of the 
seller to the bank to the extent of the contract price 
of the wood actually delivered at the designated place 
was discharged, and the property was thenceforward 
at the risk of the buyer. Actual manual possession of 
the bank by its agents was, under the circumstances 
and regarding the nature of the property, both imprac- 
ticable and unnecessary to a complete delivery. Ben- 
jamin on Sales, Book 134; Hilliard on Sales, 124-130; 
Browne on Statute of Frauds, ch 323. Judgment of 
Supreme Court Wyoming reversed. Wyoming Na- 
tional Bank, plaintiff in error, v. Dayton. Opinion by 
Harlan, J. 


TRADE-MARK — WHEN IT PASSED TO PURCHASER OF 
OWNER’S MANUFACTORY — PARTNERSHIP. — 8., doing 
business in Cincinnati in 1849, adopted asa trade-mark 
for whisky manufactured there by him ‘‘S. N. Pikes’ 
MagnoliaWhisky,Cincinnati,Obio,’’ which he placed on 
packages of whisky. Between that time and 1863 he had 
different partners under the firm name of “8. N. Pike 
& Co.”’ In 1863 he took as his partners T. & K., the 
same firm name being continued. This firm opened a 
branch house in New York, and in 1868 removed its 
entire business to New York, at which time 8., who 
owned the distillery and all its fixtures where the 
whisky was manufactured, sold such distillery and 
fixtures and also all the brands formerly used by him 
in his Cincinnati house to M. From that time for 
some years M. used all these brands, including the 
above-named one adopted as a trade-mark, without 
objection. S. did not place the trade-mark in the firm 
of 8S. N. Pike & Co. 1s part of its capital stock. Held, 
that M. and his assignee were entitled to the exclusive 
use of the trade-mark against one claiming under the 
successor of the firm of 8S. N. Pike & Co. It is true the 
primary object of a trade-mark is to indicate by its 
meaning or association the origin of the article to 
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which it is affixed. As distinct property, separate 
from the article created by the original producer or 
manufacturer, it may not be the subject of sale. But 
when the trade-mark is affixed to articles manufac- 
tured at a particular establishment and acquires a 
special reputation in connection with the place of 
manufacture, and that establishment is transferred 
either by contract or operation of law to others, the 
right to the use of the trade-mark may be lawfully 
transferred with it. Its subsequent use by the person 
to whom the establishment is transferred is considered 
as only indicating that the goods to which it is affixed 
are manufactured at the same place and are of the 
same character as those to which the mark was at- 
tached by its original designer. Such is the purport of 
the language of Lord Cranworth, in the case of Leather 
Co. v. American Cloth Co., 11 Jurist. See, also, Ains- 
worth v. Walmesley, 44 L. J. Rep. 355; Hall v. Barrows, 
10 Jur. (N. 8.) 55. Decree of U.S. Cire. Ct., Louisiana, 
affirmed. Kidd, appellant, v. Johnson & Co. Opinion 
by Field, J. 
4. 


PENNSYLVANIA SUPREME COURT 
ABSTRACT. 


MorTGAGE— EFFECT OF RELEASE OF PART OF PROP- 
ERTY, AS TO SUBSEQUENT LIENOR.— A mortgagee may, 
at the request of the mortgagor, release a part of the 
mortgaged premises and hold the remainder for his 
debt, without inquiring whether a junior incum- 
brancer has intervened, unless he has actual notice of 
the existence of such junior incumbrance. While the 
law makes it the duty of every man so to deal with his 
own as not to injure another unnecessarily, it imposes 
upon the latter a greater obligation to take care of his 
own property than it does on a stranger to take care of 
itforhim. To hold otherwise would compel the senior 
incumbrancer to do for the holder of the junior secu- 
rity what in equity and good conscience he ought to do 
for himself. The doctrine is one of equity jurispru- 
dence, and not of positive law, and hence to affect the 
conscience of the former he should have actual, and 
not ‘merely constructive notice of the equity claimed 
by the latter. Taylor’s Executors v. Maris, 5 Rawle, 
51; James v. Brown, 11 Mich. 25; Ward’s Executors 
v. Hague, 25 N. J. Eq. 379; Cheesebrough v. Millard, 1 
Johns. Ch. 409. Mcellvain v. Mutual Ins. Co. Opinion 
by Sterrett, J. 

[Decided March 1, 1880.] 


RATIFICATION OF FORGERY — WHEN NOT EFFECTIVE. 
— The name of defendant below as indorser of a prom- 
issory note was forged. After the note came into the 
possession of plaintiffs below, defendant, without a 
new consideration, ratified the indorsement. Held, 
that defendant did not, by such ratification, render the 
indorsement valid and enforceable against him. Mc- 
Hugh v. Schuylkill Co., 17 Sm. 391. Where the fraud 
is of such a character as to involve a crime, the ratifi- 
cation of the act from which it springs is opposed to 
public policy, and hence cannot be permitted, but 
where the transaction is contrary only to good faith and 
fair dealing; where it affects individual interests, and 
nothing else, ratification is allowable. Shisler v. Van- 
dike. Opinion by Gordon, J. 

[Decided Jan. 26, 1880.] 


STATUTE OF FRAUDS — SURRENDER BY PAROL OF 
LEASE FOR MORE THAN THREE YEARS. — The fact that 
a lease is for a longer term than three years does not 
prevent a rescission thereof by a parol agreement of 
the parties when accompanied by a surrender of the 
term and possession by the tenant to the landlord and 
the acceptance thereof by the latter. It is not like 
a sale and transfer to a stranger of an interest in land 
greater than a term of three years, and therefore is 





not within the statute of frauds. It isa yielding up 
to the reversioner the limited estate derived from him, 
whereby the future tenancy is rescinded. The rela- 
tion of jlandlord and tenant is thereby ended. See 
Boyce v. McCulloch, 3 W. & S. 429; Raffensberger v. 
Cullison, 4 Casey, 426; Magaw v. Lambert, 3 Barr. 444. 
Auer v. Penn. Opinion by Mercur, J. 

[Decided March 22, 1880.] 


—_—¢———— 


VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT.* 


REMOVAL OF CAUSE— FOREIGN RAILROAD COR- 
PORATION LEASING RAILROAD IN STATE NOT ENTI- 
TLED TO.—A railroad company, incorporated in 
another State, which leases a road lying in this State, 
and operates it as the owner of the same, is liable to be 
sued in the courts of Virginia for an injury which 
occurred on said road operated in this State; and said 
foreign company has no right to remove the suit to the 
United States court. Whilst the Baltimore & Ohio R. 
R. Co., as a corporation of the State of Maryland, can 
have no legal existence outside of that State, yet, as 
the lessee of a Virgina railroad company, exercising all 
the powers and functions of the latter, it may be sub- 
ject to all its duties and obligations. So acting, it may 
be treated as a Virginia corporation quoad the line of 
railroad under its control in Virginia, so far, at least, 
as its liability to the citizens of Virginia is concerned. 
Baltimore & Ohio R. R. Co. v. Wightman, 29 Gratt. 
431; Mathews v. Warner, id. 570. Baltimore & Ohio 
Railroud Co. v. Noels, Administrator. Opinion by 
Christian, J. 


MALICIOUS PROSECUTION — PROBABLE CAUSE — CON - 
VICTION BY JUSTICE ESTABLISHES THOUGH REVERSED 
ON APPEAL.— In an action for a malicious prosecu- 
tion, the judgment of the justice before whom the 
plaintiff C. was brought upon the complaint of the 
defendant, W., that C. had attempted to bribe H. to 
burn W.’s property, requiring C. to give security for 
her good behavior, though upon appeal the judgment 
of the justice is reversed and C. discharged, is conclu- 
sive evidence of probable cause for the prosecution, 
unless W. knew the testimony before the justice was 
false. Malice may be implied from want of probable 
cause; but not necessarily. In Johnstone v. Sutton, 
1 T. R., 544, the court said: ‘“‘From the want of 
probable cause malice may be, and most commonly is, 
implied. But that must be shown by the plaintiff.” 
In Herman v. Brookenhoff, 8 Watts, 240, Gibson, C. J., 
said: ‘In acriminal prosecution want of probable 
cause must be combined with malice.’’ Again he says, 
“want of probable cause is evidence of malice, though 
inconclusive in the origination of a prosecution.” In 
Bacon v. Towne, 4 Cush. 217, Shaw, C. J., said: “It 
must appear, before this action will lie, that the de- 
fendant in the indictment has been fully acquitted.” 
He also held that a discharge from an indictment by a 
nolle prosequi is not sufficient to maintain the action. 
The mere abandonment of the prosecution, and the 
acquittal of the prisoner, are no evidence of a want of 
probable cause. Williams v. Taylor, 16 Bing. 183; 
Johnson vy. Chambers, 10 Ired. 287; Vanderbilt v. 
Mathis, 5 Duer, 304. It shows only that the prosecution 
has failed. It may still have been taken on reasonable 
grounds of suspicion. Youngs v. Polly, 1 B. Monr. 358. 
If plaintiff was convicted of the offense charged. be- 
fore a court or magistrate, having jurisdiction of the 
subject-matter, and without undue means of the 
prosecutor, as, for instance, chiefly or wholly by his 
false testimony, this will be conclusive evidence of 
probable cause, although the plaintiff was afterward 


* To appear in 32 Grattan’s Reports. 
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acquitted by a jury. 1 Hilliard on Torts, 479; Reynolds 
v. Kennedy, 1 Wils. 232; Cloon v. Gerry, 13 Gray, 201; 
Payson v. Caswell, 9 Shepl. 212; Witham v. Goown, 2 
id. 362; Griffis v. Sellars, 4 Dev. & B. 176; Whitney v. 
Peckham, 15 Mass. 243, and Kaye v. Kean, 18 B. Monr. 
839. This conclusive effect is given to the judgment of 
a justice, if final and decisive of the case within his 
jurisdiction, though subsequently reversed by an ap- 
pellate court. fhe existence of probable cause is con- 
clusively established by a conviction. Fisher v. 
Bristow, Doug. 215; Fitzherbert’s Natura Brevium, 
114. “A competent tribunal has sanctioned the 
accusation, and there can be no more trouble about 
it.” Womack vy. Circle. Opinion by Anderson, J.; 
Staples and Bustes, J., dissented. 


———__> —__ 
RECENT ENGLISH DECISIONS. 


PARTNERSHIP — RESCISSION OF AGREEMENT —FRAUD 
— PURCHASE-MONEY — LIEN ON ASSETS.— The plaintiff 
was induced by fraud on the part of the defendant to 
purchase a part of his business and to enter into part- 
nership with him. The plaintiff having obtained 
judgment for the rescission of the agreement and the 
dissolution of the partnership, held, that the plaintiff 
was entitled to a lien on the surplus of the partnership 
assets after satisfying the partnership liabilities for the 
amount which he had paid for the purchase of the 
share of the business, and was entitled to stand in the 
place of any of the creditors of the partnership to 
whom he had paid or might pay any sum in respect of 
the partnership liabilities. Ch. Div., Dec. 19, 1879. 
Mycock v. Beatson. Opinion by Fry, J. 42 L. T. 
Rep. (N. 8S.) 141. 


STATUTE OF FRAUDS — SPECIFIC PERFORMANCE — 
SALE OF REAL ESTATE — ENGROSSMENT — LETTER.— 
An agreement having been entered into for the pur- 
chase of certain land, the purchaser's solicitors sent an 
engrossment of the conveyance, accompanied by a 
letter signed by them, to the vendor's solicitors. The 
engrossment contained a recital that the vendor had 
contracted with the purchaser for the sale to him of 
the property for 3601. The vendor executed the con- 
veyance, and soon after the purchaser’s solicitors wrote 
asking for an appointment to complete the purchase. 
The purchaser afterward refused to complete, and the 
vendor brought an action for specific performance. 
Held, that the engrossment, together with the letter, 
did not constitute a sufficient memorandum in writing 
of the agreement to satisfy section 4 of the Statute of 
Frauds. Ch. Div., Jan. 14, 1880. Munday v. Asprey. 
Opinion by Fry, J. 42 L. T. Rep. (N. 8.) 143.° 


—_——-————— 


NEW BOOKS AND NEW EDITIONS. 


XV BLATCHFORD’s REPORTS. 


Repovts of Cuses argued and determined in the Circuit 
Court of the United States for the Second Circuit. By 
Samuel Blatchford, circuit judge of the second judicial 
circuit. Vol. XV. New York; Baker, Voorhis & Com- 
pany. 1880. Pp. xii, 596. 


IS volume contains many valuable cases involving 

admiralty, patent, and bankruptcy questions. We 
note the following of general interest: Oscanyan v. 
Winchester Repeating Arms Co., p. 79.—R., an agent 
of the Turkish government, coming to this coun- 
try to buy firearms for that government, O., the con- 
sul-general for that government at New York, pro- 
cured from him orders for W. to make the arms, and 
w. to pay O.a commission on the amount. 
Held, that the agreement between O. and W. was 
against public policy, and O. could not enforce the ac- 





tion for such commissions. The E. M. McChesney, p 

183.— A canal boat is subject to libel for a felonions 
abstraction of part of the cargo by the master. Saw- 
telle v. Railway Passenger Assurance Co., p. 216. -- An 
accident policy providedthat the insurer should not be 
liable for injury by the negligence of the assured; the 
assured was killed by falling from the platform of a 
railway car at night, while the car was in full motion, 
having been riding on the platform or attempted to 
pass from one car to another. Held, as matter of law, 
that the insurer was not liable. Bullinger v. Mackey, 
p. 550.—A “railway guide ’’ is subject of copyright. 


VIL OrEGoN REPORTS. 


Reports of Cases decided in the Supreme Court of Oregon, 
January term, 1879. By C. B. Bellinger, Reporter. Vol. 
vii. San Francisco: A. L. Bancroft & Company. Pp. 546 


We note the following cases of general interest: 
Matasce v. Hughes, p. 39.—A note is prima facie, and 
not ‘“slight,’’ evidence of a settlement between maker 
and payee. Smith v. Wheeler, p. 49.— Under a con- 
tract to manufacture and deliver heavy machinery on 
railway cars to be furnished by the vendee at a speci- 
fied time, ability and an offer so to deliver are sufli- 
cient, without literal tender, if the vendee fails to 
furnish the cars or to receive and pay for it as con- 
tracted. Heilner v. Union County, p. 83.—An action 
cannot be maintained against a county for an injury 
resulting from the bad condition of its bridges, unless 
its officers had express or constructive notice of such 
condition. Steeples v. Newton, p. 110.—If one fails 
fully to perform a contract for personal service for any 
cause except voluntary abandonment, he may recover 
quantum meruit for the work performed, less any dam- 
ages to the other party for the breach. Trullinger vy. 
Kofoed, p. 228.—A mechanics’ lien is waived by 
taking a mortgage on the property to secure the 
amount of the lien. Gilmore v. Gilmore, p. 374.—A 
deed by a woman to her affianced husband is presump- 
tively void. Orton v. Orton, p. 478.—If a mortgagee of 
chattels gives the mortgagor, by the mortgage or an 
extrinsic agreement, unlimited power to dispose of the 
mortgaged property for his use, the mortgage is void 
as to purchasers and attaching creditors. 


—_—_>_—_—_— 


CORRESPONDENCE. 


Tue Crvit CopE. 


To the Editor of the Albany Law Journal: 


The communication of ‘One Hundred Lawyers,” in 
the JourNAL of the 22d inst., assigns as a reason for 
opposition to the proposed Civil Code, among members 
of the writer's profession, ‘‘that it will injure our 
business.”” Viewing the subject from the stand-point 
of disiaterested zeal for legal science, some lawyers 
will perhaps doubt whether any such results will fol- 
low from the adoption of the Code. Have ‘One Hun- 
dred Lawyers” been gathering statistics in California, 
the State of ponderous Codes, and discovered that Liti- 
gation there has fallen off to such an extent as to 
threaten starvation to practitioners? 

I do not believe that the opposition, whether wise or 
unwise, which exists in the minds of some members 
of the profession to the Civil Code, proceeds from fear 
for business employment. We know that in the time 
of Lord Chancellor Bacon, the subject of the codifica- 
tion of the common law appears to have been dis- 
cussed, and that this great man called codification a 
perilous innovation, remarking that more questions 
arose under the statute law of his time than under the 
common law. Perhaps ‘One Hundred Lawyers’’ are 
of opinion tha‘ in clearness of expression the proposed 
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Code is superior to the old statutes which Lord Bacon 
found so perplexing, or to any statute which he could 
have written. But those who agree with the chancel- 
lor in deeming any codification perilous can at most be 
accused only of caution. Lord Coke somewhere calls 
the law a well out of which every man draws according 
to the strength of his understanding. Your corre- 
spondent may regard this simile as applicable only to 
the law of Coke’s own time, and fear that the depths 
of this well have been reached by modern codifiers. 
It cannot be deemed disrespectful to the most eminent 
codifiers to think that this fear is needless. 

Lawyers generally will be inclined to test the accu- 
racy of the Code asa statement of the common law, 
when cases arise, and will neglect the task of amateur 
investigation. I happened lately to examine the Code 
ou a single point. I hesitate to place myself in conflict 
both with the senate committee of 1879, by whom the 
Code was called a ‘‘ digest of the law as it now stands,” 
and also with your correspondents, but so faras my 
researches carried me, the rule laid down in the Code 
on the point referred to is supported in the State of 
New York by a few loose dicta only, which dicta are 
founded on a statement by Blackstone without a single 
authoritative decision in England to sustainit. Until 
the Code goes into effect I cannot believe that it will 
be any part of ‘‘the law of this State.’’ Const. of N. 
Y., art. 1, § 17. Opponents of the Code must, like 
Lord Bacon, occupy the position of doubters, except 
in instances in which they have examined the Code 
and found it either in accord or not in accord with 
salutary principles of the common law. 

Perhaps in some respects the Code casts suspicion on 
itself. Setting out with a definition of what a Consti- 
tution is (thus attempting to define by legislative act 
the nature of the instrument to which the Legislature 
owes its existence —a definition which under our sys- 
tem of government can be of no binding force what- 
ever — the Code certainly begins inauspiciously. 

In the mind of every lawyer there must necessarily 
exist a distinction between what the Roman juris- 
consults called jus, defined as being Ars boni et cequi, 
and that which they called Lew, defined as being Quod 
populus jubet atque constituit. A Code while it keeps 
within the sphere of legislative action will certainly 
be lex. Doubt arises in the minds of some persons 
whether it will be the expression of the ars boni et 
cequi—a doubt not capable of removal without much 
reflection and study, if capable of removal at all. 

Those lawyers who come to the conclusion that no 
Code of human devising can ever satisfy the definition 
of the word jus, will not be inclined to apprehend that 
the mere business interests of practitioners will suffer 
by the enactment of the one now proposed. Abun- 
dance of statutes has hitherto given rise to abundance 
of controversies. The friction resulting from the ad- 
dition of this new appliance to our already compli- 
cated legal machinery will perhaps help to produce 
fiery particles to enkindle yet more the flames of liti- 
gation. It may be that ‘‘One Hundred Lawyers” need 
not despair. Cc. W. 8. 

May 28, 1880. 


EXECUTION SALES. 


"o the Editor of the Albany Law Journal: 


The communication of Mr. Michener in the Jour- 
NAL of May 29th was doubtless of much interest to 
many of your readers. The Indiana cases which he 
cites certainly tend to determine the question dis- 
cussed in my article, viz.: Can a bidder at an execu- 
tion sale of chattels recover back from the execution 
creditor the amount of the bid paid to him, where the 
execution debtor had no right, title or interest in or to 
the chattel sold, and the true owner thereof takes the 





same from the bidder; the execution creditor having 
directed the officer to sell the said chattel? I do not 
think, however, that the cases cited by Mr. Michener 
are conclusive of the question. In the case of Brunner 
v. Brennan, 49 Ind. 98, the purchaser having received 
no title had himself subrogated to the rights of the 
execution creditor in the judgment. In the State ex 
rel. Sage v. Prume, 54 Ind. 450, this state of facts was 
passed upon: The sheriff had several successive execu- 
tions against the same person. He sold a parcel of 
land under the first execution, and realized sufficient 
to satisfy the first and second executions. He then 
sold another parcel under the second execution, 
whereas he should have sold it under a subsequent exe- 
cution. All the money realized from the sales was 
applied upon the several executions, the only mistake 
being that a sale occurred under the second execution 
after it had been in law satisfied. Ina suit in equity 
the execution debtor had the sale adjudged void. The 
purchaser then brought action against the sheriff to 
recover back the amount he had paid. No negligence 
or fraud was alleged against the sheriff. A demurrer 
to the complaint was sustained. The purchaser was 
also a purchaser under the first execution, and the opin- 
ion of the court says that ‘‘ he knew, or had means of 
knowing, and was bound to know,” that the second 
execution had been satisfied by the sale under the first 
execution, and that the sale under the second execu- 
tion was therefore a nullity. In Neal v. Gillaspy, 56 
Ind. 451, upon mortgage foreclosure, a parcel of land 
was sold which was never owned by the mortgagor in 
the foreclosure suit. The purchaser, receiving no title, 
stopped the purchase- money in the sheriff's hands, and 
brought suit to have it refunded, making the plaintiff 
in the foreclosure suit a party. Demurrer to the com- 
plaint was sustained. It will be observed that this was 
a judicial sale. Each of the cases, Hawkins v. Miller, 
26 Ind. 173; Minor v. Craig, 3 Blackford, 293; Preston 
v. Harrison, 9 Ind. 1; Pennington v. Clifton, 10 id. 172, 
holds that the purchaser upon execution sale, receiv- 
ing no title, may recover of the execution debtor the 
amount paid, it being in extinguishment of his debt. 
This is a remedy calculated to make a layman, at all 
events, smile. In the case of Dunn v. Frazier, 8 Black- 
ford, 432, the syllabus is as follows, excepting the italics: 
**Tf land be sold on execution, and the creditor receive 
the purchase-money, the purchaser cannot recover 
back the money from the creditor, merely because the 
debtor had no title to the land.’’ The opinion of the 
court turns upon the point that the creditor took no 
part in the levy and sale. Suppose he had directed or 
compelled the sheriff to sell the particular property; 
would not a different question have been then pre- 
sented? In Morgan v. Fencher, 1 Blackford, 10, the 
purchaser sued the constable on the ground that at the 
sale he had warranted that the chattel sold was 
the property of the execution debtor. The court sim- 
ply held that the statements of the constable which 
were proved did not amount toa warranty. Seller v. 
Lingerman, 24 Ind. 264, is a case where a sale of land 
on execution was set aside for inadequacy of price, and 
the purchaser was given alien upon the land for the 
amount he had paid. 

These are all the cases cited by Mr. Michener. Some 
of them I had not seen before. I doubt if any State 
can show as many cases bearing as close a relation to 
the question which my articleexamined. Yet Ido not 
think that any of the cases is decisive of the question. 
Some of them are barely relevant. The case of Dunn 
v. Frazier, however, is very nearly in point, and in the 
courts of Indiana would probably be deemed conclu- 
sive. I observe that the opinions in these cases fail to 
cite any case or authority determining the question 
concerning which I occupy your space. w.3e 


BROOKLYN, June 3, 1880, 
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NEW YORK COURT OF APPEALS DECISIONS. 


ig following decisions were handed down Tuesday, 
June 8, 1880: 

Judgment affirmed with costs—Shiff v. The New 
York Central & Hudson River Railroad Co.; Avery v. 
Wilson; Bayliss v. Cockcroft. —— Judgment affirmed, 
except as to the item of 306.02, and as to that item 
ju ent modified and a new trial ordered thereon, 
on the accounting, with costs to abide event — Bennett 
v. Austin. ——Judgment affirmed with costs, with 
leave to plaintiff to amend his complaint on payment 
of costs — Adee v. Bigler. —— Judgment reversed and 
venire de novo granted —McKenna v. The People. — 
Order affirmed and judgment absolute for plaintiff on 
stipulation with costs— Van Wyck v. Walters; Rose- 
boom v. Roseboom. —— Judgment reversed and new 
trial granted, costs to abide event— Henry v. The 
Staten Islahd Railway Co.——Order of General Term 
reversed and order of Special Term affirmed with 
costs — Catlin v. The Adirondack Co. —— Order affirmed 
with costs— Robertson v. The National Bank of New- 
berne; Croker v. Roach. ——Appea! dismissed with 
costs— Martinhoff v. Martinhoff; Rust v. Hauselt; 
Robertson v. Robertson; Catlin v. The Adirondack Co. 
— Motion to dismiss ee Po myp with costs— 
Hood v. Hood; In re Clark v. Reilly (sheriff ).— Mo- 
tion to dismiss appeal denied, without costs — People 
ex rel. Zeiser v. Kissell. —— Motion denied with $10 
costs — Seeley v. Clark. —— Motion for reargument de- 
nied, with $10 costs — Frost v. Godfrey; Smith v. Smith; 
Denike v. The New York and Rosendale Lime and 
Cement Co. ; Gruman v. Smith. 


NOTES. 


HE American Law Review for June contains a 

leading article on Legal and Equitable Remedies 
for Infringement of Trade-Marks, by Everett W. 
Pattison; and the case of Wertheimer v. Pennsylvania 
Railroad Co., concerning conditions in bills of lading, 
with notes by William Parkin. Has Mr. Schouler 
been jesting in his recent ‘‘ Law of Bailments?’’ The 
Review says his “ style of writing’’ is ‘ not free from 
a certain levity of manner.’’ —— The Virginia Law 
Journal for June has a leading article on Effect in 
other States of Proceedings against Absent Defend- 
ants, by Wm. Archer Cocke, in which particular re- 
mark is made upon People v. Baker, 76 N. Y.78 A 
very interesting case in this connection is Hunt v. 
Hunt, 72 N. Y. 217; S. C.,28 Am. Rep. 129. —— We 
have not received the New Zealand Jurist in some 
months. Has the editor fallen a prey to the “first 
families’’ of that region? . 

According to the Solicitors’ Journal, a rather singu- 
lar case was recently tried at Birmingham, Eng. The 
prisoner O'Flynn was indicted for assault and battery. 
The case, as opened by the counsel for the prosecu- 
tion, and supported by the prosecutor and his two 
witnesses, was that on the day in question he presided 
over a meeting held at the Vine and Cypress, in sup- 
port of the conservative candidates, Sir Bartholomew 
Bung and Colonel Broadsword. The meeting, which 
was very largely attended, was a noisy one, and it was 
impossible for the chairman or the candidates to ob- 
tain a hearing. In the middle of the room was a knot 
of persons who did their utmost to break the meeting 
up, and the prisoner, it was said, was the ringleader. 
After vain attempts to restore order, Police-constable 
Catchem was called in to eject the prisoner, and it was 
alleged that while doing so prisoner said, ‘I'll do for 
Dolly,”’ that being the name the prosecutor was famil- 
iarly known by. The meeting afterward broke up in 
confusion; the chairman and candidates were hustled 
a great deal, and outside were received with a volley 
of rotten eggs, dead cats, and sundry other disagree- 
able things. Prisoner was identified as having, with 
unerring sim, sent a rotten egg between the prosecu- 





tor'’s eyes, and also as having followed this up by 
striking him on the head with a shillelagh, and render- 
ing him partially unconscious. It was admitted for 
the defense that the meeting was a turbulent one, 
though it was denied that the prisoner, who was said 
to be a member of the Society of Friends, had taken 
any part in disturbing the proceedings. A denial was 
given to his having used the words “I'll do for Dolly ;” 
and it was urged that the words were “I never saw 
such folly.”” When outside a person leaned over the 
prisoner and struck the prosecutor with a cudgel, and 
having done this ran away, leaving the cudgel on the 
ground. Prisoner picked it up, and prosecutor, seeing 
him with it, accused him of the assault and gave him 
into custody. These facts having been corroborated 
by witnesses, the judge summed up, and explained the 
law to the jury, who, having consulted together for a 
few moments, returned a verdict of not guilty, and 
the prisoner was acquitted. We ought to mention, 
perhaps, that the trial was a mock one, by the Bir- 
mingham Law Students’ Society. 


In the Vienna Juristische Bletter we find the follow- 
ing: A bill of exchange in the following form: ‘H. 
(name of place), Feb. 1, 1878. By June 30, pay to the 
order,” etc., was accepted by certain parties, who 
were afterward sued on their acceptance. Tuey de- 
fended on the ground that the instrument was no bill 
of exchange, as the time of payment was not definite, 
1. Because the year was not stated; 2. Because the 
debtor might pay the bill any day before June 30. The 
Austrian Supreme Appellate Court holds that the in- 
strument is a valid bill of exchange; 1. Because from 
the date it is clearly implied that the year of payment 
intended is 1878, the one in which the date described 
first occurs. 2. The day of payment is June 30, 1878, 
certain, as there was no legal obligation on the debtor 
to pay before that time. A butcher, O., had bought 
of F., two hogs, and told him to take the hogs to his 
shop, where they should be killed and weighed, and 
then F. should get his money. After the hogs had 
been delivered to O. and killed, he said he had no 
money and refused to give up the meat. The third 
criminal] senate of the German Imperial Court of Ap- 
peals held the butcher guilty of fraud, under section 263 
of the Penal Code, which reads as follows: “ Any per- 
son who, with the intent of obtaining for himself or 
another an illegal pecuniary advantage, shall injure the 
means of another by pretending false or misrepresent- 
ing or suppressing true facts, thereby creating and 
keeping up an error, shall be punished as fora fraud 
by imprisonment, ’ etc. The court says: That the de- 
fendant was not in a situation to pay the seller for his 
hogs is as much a fact as that he did not intend to pay 
the price immediately. If then the defendant, al- 
though he knew that he could not pay the price imme- 
diately, and although he intended to acquire the hogs 
without pay, by his declaration “he could get his 
money after the hogs were killed,” and by his invita- 
tion to drive with him to his place of business, made 
the seller believe the defendant was in a situation and 
ready to pay the price for the hogs immediately after 
they were killed, and if he thereby induced him to in- 
trust the hogs to defendant, all the ingredients are 
made out that constitute fraud in fact. There is no 
reason to take such a case out of the scope of criminal 
fraud, as if it constituted a mere tort. The seller who 
expects cash payment does not deliver his goods to be 
made to resort to a suit, and in this way force the 
buyer to pay, if he can get any thing out of him; 
but the seller delivers in confidence that the buyer can 
fulfill and will immediately fulfill. The deceptions 
which are practiced in this way are no less dangerous 
than other forms of fraud. herefore the criminal 
law is to be applied here also, according to its tenor, 
without curtailment.” 
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CURRENT TOPICS. 


HE motion of the Attorney-General, in People v. 
Dennison, to set aside the judgment entered on 

the counter-claim against the State, to which we re- 
ferred, ante, 381, has been decided by Justice West- 
brook in favor of the people. The learned judge 
holds, first, that in the absence of statutory author- 
ity, no judgment can be recovered against a State, 
even by way of set-off or counter-claim; citing 
White v. Governor, 18 Ala. 767; State v. Baltimore 
& Ohio Railroad Co., 84 Md. 344; Commonwealth v. 
Rodes, 5 T. B. Monroe, 318; Chevallier’s Adminis- 
trator v. State, 10 Tex. 315; Raymond v. State, 54 
Miss. 562; 8. C., 28 Am. Rep. 382. Hesays: ‘It 
can scarcely be necessary to multiply authorities in 
support of a principle which, apart from any deci- 
sions, would seem to be elementary; and even 
though a set-off against the sovereignty is allowed 
by statute to be pleaded, the Supreme Court of the 
United States has expressly decided (United States 
v. Eckford, 6 Wall. 484) that ‘no judgment for any 
ascertained excess can be rendered against the gov- 
ernment, although it may be judicially ascertained, 
that on striking a balance of just demands, the 
government is indebted to the defendant in such 
amount.’ It will be assumed, then, as well-settled 
law, that unless the State has authorized a set-off of 
an independent claim against itself in an action 
which it has brought, and has further authorized an 
affirmative judgment therefor, the judgment in 
this action cannot be upheld.” Second, that the 
judgment in question is not authorized by our stat- 
ute, which is as follows: ‘‘ Every suit or proceeding 
in a civil case instituted in the name of the people 
of this State, by any public officer duly authorized 
for that purpose, shall be subject to all the provi- 
sions of law respecting similar suits or proceedings, 
when instituted by or in the name of any citizen, 
except when provision is or shall be otherwise ex- 
pressly made by statute; and in all such suits or 
proceedings the people of this State shall be liable 
to be nonsuited, and to have judgmenis of non pros 
or of discontinuance entered against them, in the 
same cases, in like manner and with the same effect 
as in suits brought by citizens, except that no exe- 
cution shall issue therein.”” The learned judge re- 
marks: ‘‘It will be observed that this provision of 
the Revised Statutes defines the course of proced- 
ure in suits or proceedings by the State, and also 
declares the liability which the State incurs by their 
initiation. The statute does not declare that the 
people incur the same liability that a citizen does 
when it becomes a party plaintiff, but the ‘suit or 
proceeding * * * shall be subject to all the 
provisions of law respecting similar suits or pro- 
ceedings, when instituted by or in the name of any 
citizen;’ and then having imposed upon the ‘suit 
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or proceeding’ ‘the provisions of law respecting 


similar suits or proceedings’ which are instituted by 
the citizens, it plainly declares and defines the judg- 
ments which can be rendered against the State, 
among which is not the right to enter one for an 
independent and affirmative alleged cause of action 
against it, but for costs only. Without this or a 
similar provision of law, no judgment whatever 
could be rendered against the State, and the 
authority conferred cannot be extended. If the 
argument of defendant’s counsel is sound, that the 
first provision of the section which has been quoted 
was designed to subject the State to any liability 
which any suitor in its courts as plaintiff incurs, it 
was easy so to say in plain words, and to end the 
section and sentence with that enunciation. In- 
stead, however, of doing so in the same sentence, 
upon the language of which, in its commencement, 
the counsel bases his argument, are added the 
words which give the power to enter judgment in 
the action or proceeding which the people initiate. 
To the extent of the authority granted, the courts 
can exercise jurisdiction, but beyond that they can- 
not go, for they are then interfering with sovereign 
rights, over which they have no control.” Citing 
People v. Brandreth, 36 N. Y. 191, in which this 
doctrine was held at Circuit and General Term. 


The learned judge also vindicates the course of 
the Attorney-General in appealing directly to the 
Court of Appeals, without first going down for the 
new trial granted by the General Term. He says: 
‘*Tt then became a grave question for the Attorney- 
General to decide, whether he would take a new 
trial and endeavor to establish upon it what the 
State, according to the report of the referees, had 
failed to prove upon the first, or whether he would 
seek to maintain the judgment on the ground upon 
which these referees — learned and able lawyers — 
had placed it. Either course was perilous. If he 
had taken a new trial and failed to prove fraud as 
his predecessors had failed, he would have been 
subject to the imputation of having needlessly sub- 
jected the State to the expense of a second trial, the 
necessary failure on which had been foreshadowed 
by the result of the first trial. If he went directly 
to the Court of Appeals and gave the stipulation 
required by the Code (section 191), and failed, he 
was liable to be censured for throwing away the 
chance of success by establishing fraud on the 
second trial. By appealing, as he did, directly to 
the Court of Appeals, he sought in the least expen- 
sive manner to maintain the judgment upon the 
only ground on which these able and disinterested 
professional men thought a recovery could be had, 
and thus avoided the large expenditure of retrying 
the issue, in which they had discovered no merit.” 
The learned judge then states the decision of the 
Court of Appeals and its effect, as follows: ‘‘In the 
Court of Appeals all the judges except Earl, J., 
concurred in the opinion of Judge Folger, ‘that the 
cause of action stated in the complaint was one in 
fraud alone, and that the referees did not find that 
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there was fraud in the transaction.’ Two of the 
judges (Miller and Earl) further concurred with 
Judge Folger in his opinion, that some of the pay- 
ments to the defendants by the Canal Commission- 
ers and Auditors were without authority of law, 
but that the referees erred in holding that the State 
could recover all the money thus paid and not allow 
for the value of the work done, but that there was 
not a ratification by the Legislature of the unau- 
thorized payments. A majority of the court (Church, 
C. J., Rapallo, Andrews and Danforth, JJ.), how- 
ever, held that there was a ratification by the Leg- 
islature by their acts of the action of the Canal 
Commissioners and the Auditor of the Canal De- 
partment in making payment to the defendants. 
Perhaps in view of the conclusion reached by the 
court, it ought further to be said that in no event 
could a recovery have been had by the State for the 
moneys voluntarily paid. If the Legislature has 
ratified payments made by officers of the State, no 
rule of law known to us would sustain an action to 
compel their payment back. People v. Stephens, 71 
N. Y. 527.” 


The folly and danger of smoking and playing 
cards are illustrated in a recent case tried in New 
Jersey, for a report of which we are indebted to 
the New Jersey Law Journal. The plaintiff was a 
passenger on the defendant's railway, and was sitting 
in the smoking-car, the foremost car in the train, 
playing whist, when in making up the train that 
car was driven against other cars with considerable 
violence. The plaintiff was thrown forward and 
then backward with such force as to cause him to 
bite in two a segar that he had in his mouth. The 
result was an injury to the spinal cord, paralysis, 
and total incapacity from mental and physical labor. 
He was a dentist, with an income of $5,000 a year. 
The jury gave him $12,000 damages. Upon the 
question of contributory negligence, the judge said: 
“Tt may be suggested and has been suggested that 
as the forward smoking-car was not the safest place 
in the train, the plaintiff must take the consequences 
of being there. But that is not the law. The rail- 
way company is responsible for the safety of its 
passengers in any place which they have provided 
for their transportation. If a passenger takes the 
risk of a ride upon the engine and gets hurt, it is 
his fault and not the fault of the company, as 
they have not agreed to carry passengers safely upon 
the engine. But a smoking-car is intended for pas- 
sengers, where they can indulge their tastes and 
appetite without offending the olfactory nerves of 
their more fastidious (shall I say more cleanly?) 
fellow-passengers.”’ 


An interesting question of constitutional law was 
decided in the case of Hart Moore in New Jersey, 
a criminal prosecution of a public collector for em- 
bezzlement. It appeared that the main part of his 


defalcation occurred early in his official career. 
Very little of it occured within the two-year limit 
beyond which the statute of limitations has hith- 
erto given immunity in such offenses, But in 1878 





the New Jersey Legislature extended the limit five 
years, and under the new law the chief indictment 
was found. When the case came to trial, Moore’s 
counsel argued that the new law was ex post facto ; 
that Moore’s right to immunity had become vested 
when the new law was passed, and the Legislature 
could not constitutionally take that right away from 
him. On the other hand it was urged that the act 
was not ex post facto. First-— Because the act of 
the defendant was criminal at the time of its com- 
mission. Second — Because the act does not aggra- 
vate the crime or make it greater than at the time of 
its commission. Third — Because the act does not 
change the punishment, or inflict greater punish- 
ment than the law annexed to the crime when com- 
mitted. Fourth— Because the act does not alter 
the legal rule of evidence, and require less or differ- 
ent testimony than the law required at the time of 
the commission of this offense to convict the of- 
fender. The court, by Chief Justice Beasley, have 
held that the new law was not ex post facto as to 
Moore; that in criminal cases the statute of limita- 
tions and the bar resulting from it do not create a 
right, but are in effect simply a restraint upon the 
prosecuting officers; and although that restraint 
may have become operative and an indictment be 
barred, the Legislature may, by repealing the act, 
take away the restraint. The rule is probably dif- 
ferent in civil cases. In civil cases, where the period 
of limitation has once elapsed, the statutory bar be- 
comes the foundation of a right on the part of the 
defendant of which he cannot be subsequently de- 
prived by an act of the Legislature extending the 
time or repealing the statutory limitations. A stat- 
ute enlarging a limitation, therefore, while it en- 
larges it for all causes of action not then already 
barred, does not, according to this rule, revive a 
cause of action which had been barred. Compare 
People v. Williamsburg Turnpike Co., 47 N. Y. 586; 
Girdner v. Stephens, 1 Heisk. 280; 8. C., 2 Am. Rep. 
700; Bradford v. Shine’s Adm’r, 13 Fla. 393; 8. C., 
7 Am. Rep. 239; Bender v. Crawford, 33 Tex. 745; 
8. C., 7 Am. Rep. 270; Yaney v. Yaney, 5 Heisk. 
353; 8. C., 13 Am. Rep. 5; Woart v. Winnick, 3 N. 
H. 473; Wires v. Farr, 25 Vt.41; Knox v. Cleveland, 
13 Wis. 245; State v. Sneed, 25 Tex. 66; Woodman 
v. Fulton, 47 Miss. 682; Stine v. Bennett, 13 Minn. 
153; Wright v. Oakley, 5 Metc. 400; Pearsall v. 
Keenan, 79 N. C. 472; S. C., 28 Am. Rep. 336; 
Thompson v. State, 54 Miss. 740; Rockport v. Walden, 
54 N. H. 167; S. C., 20 Am. Rep. 131. 


—_———_¢—______. 


NOTES OF CASES. 





[* Williams v. Armston, 35 Ohio St. 296, it is held 

that where a married woman, having a separate 
estate, executes a promissory note as surety for the 
principal maker, a presumption arises that she 
thereby intends to charge her separate estate with 
its payment. And a court of equity will carry such 
intention into effect by subjecting such estate to the 
payment of the debt, in the mode prescribed by 
the statute. This overrules Levi v. Harl, 30 id. 147, 
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and Rice v. Railroad, 32 id. 380; 8. C., 30 Am. Rep. 
610. This is the English doctrine, and it has been 
adopted in this country in Bell y. Kellar, 13 B. 
Monr. 381; Cowles v. Morgan, 34 Ala. 535; Burnett 
v. Hawfe's He'r, 25 Gratt. 481; Metropolitan Bank 
v. Taylor, 62 Mo. 338; Deering v. Boyle, 8 Kans, 
525; S. C., 12 Am. Rep. 480, See, also, 20 Alb. 
L. J. 244, 264. The court said: ‘‘ In this country, 
the authorities on the subject of the power of a 
married woman to create a charge against her sepa- 
rate estate as surety seem to be divided into four 
classes: ist. Those that deny the power out and 
out; 2d. Those that admit the power, but require 
the instrument creating the debt to disclose the in- 
tent to charge in express terms; 8d. Those that 
hold the intent to bind the estate, or to pay the 
debt out of it, will be presumed from the mere exe- 
cution of a promissory note; and 4th. Those that 
deny that such presumption or inference arises un- 
aided by extrinsic proof. The first of these classes 
has no bearing on the point under discussion, and 
the rule adopted in the second has never been recog- 
nized as the law of this State. The question as be- 
tween the other two resolves itself into this: What 
inference is to be drawn from the act of a married 
woman, having an estate to her sole and separate 
use, in signing the promissory note of another, as 
surety, as respects her intention or purpose in so do- 
ing? In view of the fact that in the act of signing 
she incurs no legal liability, the question admits of 
but one rational answer, and that is, in the absence 
of proof showing fraud or imposition, that she in- 
tended thereby to make the debt a charge upon her 
separate estate. Unless this inference is drawn, her 
act becomes wholly vain and frivolous, and entirely 
destitute of a purpose or a meaning.” On the other 
hand, in Sweazy v. Kammer, 51 Iowa, 642, exactly 
the contrary was intimated to be the law, on the 
authority of Yale v. Dederer, 22 N. Y. 450; 68 id. 
829, although the decision turned on the peculiar 
provision of the Iowa statute. 


In Rennyson’s Appeal, 8 W. N. C. 383, in the Penn- 
sylvania Supreme Court, March 24, 1880, A., being 
the owner of a lot at the corner of Fourth and 
Green streets, in the borough of Bridgeport, con- 
taining eighty feet front on Fourth street, conveyed, 
in 1870, a house, and the forty feet of the lot near- 
est the corner, to B. The back buildings of the 
house contained windows overlooking Green street, 
and also two windows overlooking the portion of 
the lot retained by A. In 1875, A. began the erec- 
tion of a house upon this portion, which, when 
completed, would close the two windows in ques- 
tion. In an action by B.’s grantee against A., to 
restrain the erection of the latter house, held (affirm- 
ing the decree of the court below), that there was 
no implied grant of light and air in the conveyance 
by A. to B., beyond what was really necessary, and 
(the Master having found that, in view of the situa- 
tion of the house, there was no such necessity), that 
the court would not interfere. This decision is sus- 
tained by Parker v. Foote, 19 Wend. 315; Doyle v. 





Lord, 64 N. Y. 482; 8. C., 21 Am. Rep. 629; Maud- 
len v. Stricker, 19 Ohio St. 135; S. C., 2 Am. Rep. 
379; Turner v. Thompson, 58 Ga. 268; 8. C., 24 Am. 
Rep. 497; Mitchell v. City of Rome, 49 Ga. 19; 8. 
C., 15 Am. Rep. 669; Keats v. Hugo, 115 Mass. 204; 
8. C., 15 Am. Rep. 80; Guest v. Reynolds, 68 Il. 
478; 8. C., 18 Am. Rep. 570; Powell v. Sims, 5 W. 
Va. 1; 8. C., 13 Am, Rep. 629; Ray v. Sweeney, 14 
Bush, 1; 5. C., 29 Am. Rep. 388; Lapere v. Luckey, 
23 Kans. 534. Contra: Janes v. Jenkins, 34 Md. 1; 
8. C., 6 Am. Rep. 300. The court adopted the fol- 
lowing conclusions: 1. No implication of a grant 
of the right to light and air arises upon a sale of 
one of two adjacent lots having a house upon it 
with windows overlooking the land of the grantor. 
2. The grantor, by such sale, is not estopped from 
improving his retained lot by building upon it, 
though his erection darkens the windows of his 
vendee, and excludes the access of light and air 
from such windows. 3. That the limitation of 
these two propositions depends upon the fact as to 
whether such windows are a real necessity for the 
enjoyment of the grantee’s property. If they be, 
then the implication of the grant of an easement of 
light and air will be sustained; if they be not, or 
can be substituted at a reasonable cost, with a view 
to the purposes of the dominant tenement, then 
such implication will be denied and rejected. 4. 
The American doctrine as to light and air requires 
an express grant or agreement, unless a real and 
actual necessity exists, to vest a dominant tenement 
with such right. 5. The doctrine of ancient lights 
is not recognized in Pennsylvania. 


We recently called attention to some late cases 
holding a county not liable for damages arising from 
a want of repair of its bridges or public highways. 
The same doctrine is held by the Illinois Supreme 
Court, May 18, 1880, in Hallenbeck v. County of Win- 
nebago, N. W. Rep., 1 Ill. Supp. 578, in an action for 
damages for the death of a workman killed by the 
falling of a court-house while in process of erection. 
Dickey, J., dissented. After a review of the au- 
thorities, which we have before cited, the court 
said: ‘‘No reason is perceived why a county should 
be held to respond in damages for the negligence of 
its officers while acting in the discharge of public 
corporate duties enjoined upon them by the laws of 
this State. Counties are but local subdivisions of 
the State, established by the sovereign power of the 
State, clothed with but few corporate powers, and 
those not of a private but rather of a governmental 
character, relating to the support of the poor, the 
making of public highways, and the general admin- 
istration of justice within their respective bounda- 
ries. In fact, the powers and duties of counties 
bear such a close analogy to the governmental func- 
tions of the State at large, that as well might the 
State be held responsible for the negligent acts of 
its officers as counties, They stand in many re- 
spects upon the same footing; the one as well as 
the other is organized for political purposes, But 
it is said this case differs from the authorities cited 











484 





THE ALBANY LAW JOURNAL. 














in this: that the alleged negligence was affirmative 
in character, imputed to the county itself. The au- 
thorities, however, do not seem to make a distinc- 
tion between the negligence of a town or county in 
failing to observe a duty, and the performance of 
that duty in a negligent manner.” 


Kelly v. Caplice, 23 Kans. 474, is a rather curious 
case. To pay a debt, C. and his wife sold and as- 
signed an endowment policy of insurance issued on 
his life in favor of the wife. When the policy ma- 
tured the creditor demanded pay from the company, 
but the company refused to pay without the wife’s 
receipt. She refused to sign without being paid 
$477.73, the amount of the policy being $1,477.73. 
The creditor therefore gave her his written promise 
to pay her that amount on receipt of the money 
from the company. The wife then signed, the com- 
pany paid the money to the creditor, and the cred- 
itor refused to pay the amount to the wife. She 
sued therefor, and it was held that she could not 
maintain the action. The court said: ‘‘ The agree- 
ment is an unreasonable and unconscionable one. 
Mrs. C. is only entitled to reasonable compensation 
for the inconvenience or service in making her sig- 
nature. She suffered no loss, injury or disadvant- 
age, nor parted with any thing of value in signing 
her name. The demand for the signature of Mrs. 
C. on the part of the insurance company before pavy- 
ment was arbitrary, and yet out of abundant caution 
in transacting its business, not very unreasonable. 
Frequently, insurance policies, especially endow- 
ment policies, are hypothecated for the repayment 
of money, and in such cases just such assignments 
are executed as appear in this case. On their face 
they are absolute, yet in fact the transfer is only for 
security. When the debt is paid, the beneficiary or 
owner of the policy is entitled to its return. Not- 
withstanding the execution of such an assignment 
in the latter instance, the company, after due no- 
tice, has no right to pay the pledgee. So, to save 
any question of this character arising, we suppose 
the insurance company was anxious to have the sig- 
nature of Mrs. C. on the policy. Morally, Mrs. C. 
ought to have given it, without making the extor- 
tionate demand she did. Instead of acting justly, 
she attempted to take advantage, and an unfair one, 
of the plaintiffs in error, who had bought and paid 
for all her right and interest in the policy. She 
thought herself in a condition to exact an uncon- 
scionable bargain, and for service worth only a few 
cents she demanded and received a written promise 
for the payment of nearly five hundred dollars, 
The mind revolts at the enforcement of such a 
promise, and as the courts, as a rule, under such 
circumstances seize upon the slightest act of op- 
pression or advantage to set at naught a promise 
thus obtained, we are of opinion that Mrs. C. is only 
entitled to what may be fairly due her for writing 
her signature, and that she cannot recover on the 
agreement. Hough v. Hunt, 2 Ohio, 495, and cases 
there cited. See, also, the following authorities: 
Sasportas v. Jennings, 1 Bay, 470; Mote v. Mitchell, 
ane Sup. Ct.; 21 Alb. L. J. 237; Chitty on Cont. 








DECLARATIONS AS RES GEST IN 
CRIMINAL CASES. 


L 


WO recent capital cases, which have attracted a 
great deal of attention, discussed the admissi- 
bility of evidence of declarations of the deceased 
as part of the res geste. In one the declarations 
were antecedent, in the other subsequent, to the 
commission of the crime which resulted in death. 
The former was the celebrated Hayden case. The 
prisoner was indicted in Connecticut for the murder 
of Mary Stannard. The supposed motive for the 
murder was the alleged pregnancy of the deceased 
by the prisoner, a married man. The victim was 
found dead in a certain piece of woods. On the 
hearing evidence was admitted of the declarations 
of the deceased, on the day of the murder, that she 
was pregnant by Hayden, that she had seen him 
that day, that he had promised to get her some 
medicine, and that she was going to the woods to 
meet him and receive it. The other case was Reg. 
v. Bedingfield, tried last fall in England, on indict- 
ment for the murder of Eliza Rudd. On the trial, 
evidence was offered that some ten or fifteen min- 
utes before her death, and some twenty-five or 
thirty yards from her own door, she met the wit- 
ness, with her throat cut, and said: ‘‘Oh, dear, 
aunt, see what Bedingfield has done tome !” Lord 
Chief Justice Cockburn, after consulting with Field 
and Manisty, JJ., excluded the evidence, holding it 
incompeteut either as dying declarations or as part 
of the ves geste. This decision has led to a contro- 
versy, s-mewhat heated, in the law journals, be- 
twee:. pis lordship and Mr. John Pitt Taylor, author 
of a work on Evidence. That portion of the decis- 
ion and the controversy relating to the doctrine of 
dying declarations is not material to our present 
purpose, which is simply to examine the leading 
cases on the subject of declarations as res geste in 
criminal and particularly in capital cases. We shall 
refer to a few civil cases as illustrative, although we 
think in principle and policy they should be distin- 
guished. And first, let us look at the cases involv- 
ing the subject of contemporaneous or subsequent 
declarations. The cases on either point are appa- 
rently not numerous, and were nearly all referred 
to on the trials in question, or by the disputants 
alluded to. 

In Rex v. Foster, 6 C. & P. 325, A. was charged 
with manslaughter in killing B., by driving a cab- 
riolet over him. C. saw the cabriolet drive by, but 
did not see the accident, and immediately after- 
ward, hearing B. groan, went up to him, when B. 
made a statement as to how the accident happened. 
Held, that the statement was competent evidence. 
Gurney, B., said it was ‘‘clearly admissible,” and 
Park, J., that ‘‘it was the best possible testimony 
that under the circumstances can be adduced to 
show what it was that had knocked the deceased 
down,” referring to Aveson v. Kinnaird, 6 East, 
193. In the latter case Lord Ellenborough said that 


if a wife left her husband’s house, declaring at the 
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time that she did so from immediate terror of per- 
sonal violence, he should admit that declaration as 
evidence, but not if it were a collateral declaration 
of some matter which happened at another time, 
and referred to Thompson v. Trevannion, Skin. 402, 
where in an action by husband and wife, for wound- 
ing the wife, Lord Chief Justice Holt allowed what 
the wife said immediately upon the hurt received, and 
before she had time to devise any thing for her own 
advantage, to be given in evidence. These cases are 
doubted by Lord Cockburn and by Roscoe. The 
latter says ‘‘ they are difficult to reconcile with estab- 
lished principles,” and he also says of Rex v. Foster : 
‘Tt seems to require much consideration whether, 
as a general rule, the statements of a deceased per- 
son as to the circumstances of the injury which 
caused his death, made immediately after the in- 
jury, but not under the circumstances which entitle 
them to be considered as dying declarations, are re- 
ceivable in evidence.” 

In Reg. v. Lunny, 6 Cox’s C. C. 477, the deceased 
had been wounded on the head, and died from the 
effects of the blow. A witness who lived in a house 
up a road leading from the highway, hearing a 
shout, went down to the latter and found the de- 
ceased, who appeared very weak and injured. He 
made a statement to her as to his having been 
robbed by the prisoner. The report states that the 
chief justice admitted the evidence as part of the 
res geste. The editor of the last edition of Russell 
on ‘‘Crimes,” in citing this case appended to the 
statement of the case the remark that ‘‘this case 
requires reconsideration.” 

In Rey. v. Osborne, 1 C. & M. 622, a prosecution 
for rape, the prosecutrix, on her way home, very 
shortly after the committing of the offense, met a 
woman to whom she made a complaint, stating the 
particulars. Mr. Justice Crosswell refused to admit 
the particulars of such statement to be given in evi- 
dence, saying: ‘* What the prosecutrix said at the 
time of the committing of the offense would be re- 
ceivable in evidence, on the ground that the pris- 
oner was present and the violence going on; but if 
the violence was over, and the prisoner had de- 
parted, and the prosecutrix had gone on running 
away, crying out the name of the person, it would 
not be evidence.” He denied that Aveson v. Kin- 
naird was in point. See contra, State v. Kinney, 44 
Conn. 153; S. C., 26 Am. Rep. 436. 

In the latter case the court said: ‘‘ We are aware 
that the decision in this case goes further than the 
courts have gone in England, and in most of the 
States in this country, but still we think the rule 
adopted in this case is more conducive to the ascer- 
tainment of truth than the rule etsewhere estab- 
lished.” To the same effect are the Ohio cases, 
McCombs v. State, 8 Ohio St. 646. The reason of 
the English rule was doubted in Reg. v. Walker, 2 
M. & R. 212. 

Commonwealth v. McPike, 3 Cush. 181, was an in- 
dictment for manslaughter of the defendant’s wife. 
It appeared that the deceased ran up stairs from her 
own room in the night, bleeding and crying ‘‘ mur- 
der!” Another woman, into whose house she was 
admitted, went at her request for a physician. A 





third person, who heard her cries, went for a watch- 
man, and on his return proceeded to the room 
where she was. He found her on the floor bleeding. 
She said the defendant had stabbed her. The de- 
fendant’s counsel objected to the admission of this 
declaration in evidence. The objection was over- 
ruled. The court decided that the evidence was 
properly admitted. It was said that it was of the 
nature of res geste. It will be observed that the 
declarations were not contemporancous, but that 
considerable time must have elapsed between the 
time when the act was committed and that when 
the declarations were made; but the screams of the 
injured woman, her running into another room, her 
being found bleeding upon the return of the person 
who went for the watchman, all formed connecting 
links and rendered the declarations equally as satis- 
factory as if they had been made at the time the 
wounds were given. 

In Hadley v. Carter, 8 N. H. 40, in an action for 
enticing away a servant, the declarations of the 
servant at the time of leaving, to the effect that he 
left of his own account, were admitted. The court 
said: ‘‘The declaration then is so connected with 
the fact as to give character to it, and the fact car- 
ries with it, at the same time, in the declaration, 
evidence of the motive.” 

In Brownell v. Pacifie Railroad Co., 47 Mo. 239, 
it was said: ‘‘ The next question is in reference to 
the admission of the declaration of Brownell. The 
accident happened in consequence of a switch being 
left open on the defendant’s track. There is no dis- 
pute or controversy about the fact that the switch 
was left open. Immediately after the accident, 
when Brownell was restored to consciousness, and 
just before he died, he said: * * ‘If it had 
not been for that man who left the switch open.’ 
This was objected to, but the objection was over- 
ruled and the testimony admitted. As a dying 
declaration it was clearly inadmissible, for the mod- 


ern decisions clearly establish the doctrine that the — 


rule permitting dying declarations to be given in 
evidence applies exclusively to criminal prosecutions 
for felonious homicides, and has no reference to 
civil cases. But every declaration of a deceased 
person is not to be rejected upon this principle. 
Where a declaration is made by a deceased person 
contemporaneously, or nearly so, with a main event, 
by whose consequence it is alleged he died, as to 
the cause of that event, though generally the de- 
clarations must be contemporaneous with the event, 
yet where there are any connecting circumstances, 
they may, even when made some time afterward, 
form a part of the whole res geste.” ‘‘ The declara- 
tion of Brownell, in reference to the switch, grew 
directly out of and was made immediately after the 
happening of the fact. No one would hesitate to 
act on such evidence in his own concerns. It was 
so intimately connected that it made a part of the 
transaction itself, and I think clearly came within 
the doctrine of res geste.” 

In Harriman v. Stowe, 57 Mo. 98, a woman fell 
through a hatchway, about noon, and stated to a 
physician, called ‘‘between 1 and 4 o'clock” of 
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the same day, that the hatchway had been left in an 
insecure condition, and she had stepped on it and 
fallen through. The court said: ‘‘The accident 
and the declarations formed connecting circum- 
stances, and in the ordinary affairs of life no one 
would doubt the truth of these or hesitate to credit 
them as evidence. I can perceive no valid objec- 
tion to their admissibility.” 

In Hanover R. R. Co. v. Coyle, 55 Penn, St. 402, 
where a peddler’s wagon was struck, and the ped- 
dler injured by a locomotive, the Supreme Court of 
Pennsylvania said: ‘‘ We cannot say that the de- 
claration of the engineer was no part of the res 
geste, It was made at the time, in view of the goods 
strewn along the road by the breaking up of the 
boxes, and seems to have grown directly out of and 
immediately after the happening of the fact.”” The 
declaration was held to be ‘‘a part of the transac- 
tion itself.” 

Insurance Company v. Moseley, 8 Wall. 397, was 
an action upon a policy of insurance. The question 
was as to whether the deceased, Moseley, came to 
his death by an accident inflicting personal injury, 
or whether he died of disease. To show that his 
death was caused by an injury received in conse- 
quence of an accident, his wife and son were called 
and testified that he had left his bed in the night, 
and that when he came back he said that he had 
fallen down stairs, and complained of being hurt. 
He died in a short time thereafter, and his death 
was believed to be the result of the injuries he re- 
ceived when falling. Upon an extended review of 
the authorities, the Supreme Court of the United 
States held that although the statements of Moseley 
were not admissible in evidence as dying declara- 
tions, yet they were properly receivable as part of 
the res geste. Judge Swayne, in his opinion, says: 
‘In the complexity of human affairs, what is done 
and what is said are often so related that neither 
can be detached without leaving the residue frag- 
mentary and distorted. There may be fraud and 
falsehood as to both; but there is no ground of ob- 
jection to-one that does not exist equally to the 
other. To reject the verbal fact would not unfre- 
quently have the same effect as to strike out the 
controlling member from a sentence, or the con- 
trolling sentence from its context. ° - - 
Where sickness or affection is the subject of inquiry, 
the sickness or affection is the principal fact. The 
res geste are the declarations tending to show the 
reality of its existence and its extent and character. 
The tendency of recent adjudication is to extend 
rather than to narrow the scope of the doctrine. 
Rightly guarded in its practical application, there 
is no principle in the law of evidence more safe in 
its results. There is none which rests on a more 
solid basis of reason and authority. We think it 
was properly applied in the court below. In the 
ordinary concerns of life no one would doubt the 
truth of these declarations, or hesitate to regard 
them, uncontradicted, as conclusive. Their proba- 
tive force would not be questioned. Unlike much 
other evidence, equally cogent for all the purposes 
of moral conviction, they have the sanction of law 





as well as of reason. The want of this concurrence 
in the law is often deeply to be regretted. The 
weight of this reflection, in reference to the case 
under consideration, is increased by the fact that 
what was said could not be received as a dying de- 
claration, although the person who made it was 
dead, and hence could not be called as a witness.” 
——_____—_- 

EFFECT OF A SUBSEQUENT MARRIAGE 
CONTRACTED IN A FOREIGN STATE, 
BY THE GUILTY PARTY TOA 
DIVORCE DECREED IN 
NEW YORK. 

PARTY, formerly married, and domiciled with his 
wife in this State, has been divorced a vinculo, on 
the ground of infidelity. By the laws of New York, 
he, being the guilty party, is prohibited from contract- 
ing a second marriage during the life-time of his 
divorced wife; but notwithstanding such prohibition 
and his former wife being still alive, he passes into 
another State, and there consummates a marriage, 
valid by the laws of that jurisdiction — afterward re- 
turning to reside in this State. What effect is to be 
given to this second marriage, under the laws of New 
York? 

This is a question that has never been finally adjudi- 
cated in New York. There have been cases in which 
it was incidentally touched upon (Cropsey v. Ogden, 
11 N. Y. 228; Haviland v. Halstead, 34 id. 643), but with 
one exception (Marshall v. Marshall; 2 Hun, 238), it has 
never come directly before our courts, and the decis- 
ion in Marshall v. Marshall has never received the 
sanction of our highest tribunal. We may therefore 
consider it to be still an open question in this State, 
and as an unsettled point of law relating to the rights 
of marriage — that contract which forms the keystone 
in the high arch of our social system — it cannot fail 
to prove of deep interest to all who have at heart the 
welfare and stability of that noblest work of a com- 
munity —a wise and enlightened system of moral gov- 
ernment and social relations. It is a question that has 
been widely discussed, and one upon which very emi- 
nent minds have held different views, and although its 
determination depends primarily upon the construc- 
tion of our statutes, ultimately, as was remarked by a 
learned jurist in a recent decision, it rests upon funda- 
mental principles of jurisprudence, in the light of 
which those statutes must be read to ascertain their 
just extent and effect. Let us then turn for a moment 
to a brief consideration of these first principles, as laid 
down by learned publicists and sanctioned by our com- 
mentators upon the law of marriage. 

The law of marriage is a part of the jus gentiwm, and 
questions as to the validity of marriages are to be de- 
termined by the law of nations as generally recognized 
by all civilized people. From the nature of the insti- 
tution, marriage must always have a legal ubiquity of 
operation, and as being the safer rule, and one dictated 
by just and enlightened views of international juris- 
prudence, it has repeatedly been affirmed, that between 
persons, sué juris, marriage is to be decided by the law 
of the place where it is celebrated. If valid there itis 
valid everywhere. This principle, in the words of Mr. 
Justice Story, has received the most deliberate sanc- 
tion of the English and American courts. Story’s 
Confi., § 113, and by she foreign authorities referred 
to by Sir Edward Simpson, in Scrimshire v. Scrimshire, 
2 Hagg. Consist. Rep. 212-16, it was shown to be the 
law and practice in all civilized countries, by common 
consent and general adoption. 2 Kent’s Com. 92. 

The rule that the Jex loci contractus prevails over the 
lex domicilii, is not peculiar to the marriage contract. 
Upon principles of National comity it has always been 
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held at common law that a civil contract, valid by the 
laws of the State where it was executed will be holden 
valid in any other jurisdiction, although such contract 
be invalid by the |laws of the latter State, and even 
expressly [prohibited to its citizens. This rule, said 
Chief Justice Parsons, in Greenwood v. Curtis, 6 Mass. 
378, is subject to two exceptions; 1st, where the Com- 
monwealth or its citizens may be injured by giving 
legal effect to the contract by a judgment in our courts. 
2d, where the giving of legal effect to the contract 
would exhibit to the citizens of the State an example 
pernicious und detestable. The second exception 
would clearly refer, in the case of marriage contracts, 
to such as are contrary to the law of nature, i. e., those 
condemned by all nations as incestuous. So Story 
(Confl., § 113a), and Chief Justice Gray, in Common- 
wealth v. Lane, 113 Mass. 458, each of whom notes the 
same exceptions to the general rule. 

The first exception, it seems to me, refers more par- 
ticularly, if, iiideed, not alone to those contracts which 
are in their nature executory, i. e., those which have 
not been fully and finally executed in such foreign 
jurisdiction — the execution of which would be repug- 
nant to the policy and interest of the interdicting 
State. Thus, in Greenwood vy. Curtis, supra, Chief 
Justice Parsons put a case, as illustrating the first ex- 
ception, where a contract for sale and delivery of mer- 
chandise, in a State where such sale is not prohibited, 
may be sued in another State, where such merchandise 
cannot lawfully be imported. But if the delivery was 
to take place in the interdicting State, the contract 
could not lawfully be sued there. But the marriage 
covenant, when duly solemnized, executes itself — 
nothing is left to be done at any other time or in any 
other place. Hence it would appear that in the ab- 
sence of an express enactment, that such contracts out 
of the State shall have no validity here, the marriage 
covenant would not fall within this exception. 

It may be predicated generally, then, that when a 
marriage is once contracted, by parties capable of 
forming a valid contract, acting in accordance with 
the laws and privileges of the jurisdiction in which 
the marriage is consummated, and not in contraven- 
tion of the law of nature, as expressed by the jus gen- 
lium, such marriage must be held good wherever its 
validity comes in question, with the single exception 
of such marriage being contrary to the express policy 
or positive prohibition of the laws of a State where its 
validity is questioned. This expression of the law has 
received the sanction of Kent and Story (2 Kent’s 
Com., 3d ed., 85u; Story’s Confl., § 113), and conceding 
it to be the well-established rule, in the further con- 
sideration of the subject, two distinct questions pre- 
sent themselves to our inquiry: 

First. Can this general rule be modified by special 
enactment in any State? 

Second. If a State may thus protect itself, have the 
statutes of New York so provided as to affect the valid- 
ity of extra-territorial marriages? 

First. A State has power to make laws affecting the 
rights, duties and obligations of those persons who are 
within its jurisdiction. Such laws are prescribed by 
the Legislature or supreme power of the State, and 
extend their binding force to all the citizens or sub- 
jects of that State. 1 Kent’s Com. 447; 2 id. 456. 
What marriages between our own citizens shall be 
recognized as valid in this State is a subject within 
the power of the Legislature to regulate. And lam 
not prepared to question the soundness of the doctrine 
that the law-making power of a State has like author- 
ity to declare the effect to be given to marriages con- 
tracted in another jurisdiction, by parties at the time 
residents of and acting in evasion of the laws of the 
former. The Legislature of one of the States has 
assumed this power (Gen. Stat. Mass., ch. 107, $8 25, 26; 
Stat. 1864, ch. 216), and their right so to do appears 





never to have been questioned. So much in answer 
to the first question. 

Second. The Revised Statutes provide that “no 
second or other subsequent marriage shall be con- 
tracted by any person during the life-time of any 
former husband or wife of such person, unless: 

1. The marriage with such former husband or wife 
shall have been annulled or dissolved for some cause 
other than the adultery of such person, and every 
marriage contract in violation of the provisions of this 
section shall (with an exception where one of the par- 
ties has been absent during five years, etc.), be abso- 
lutely void.”” 2R. 8. 139,84. And section 62, page 
146, part 11 of the Revised Statutes, provides: ‘‘ When- 
ever a marriage shall be dissolved pursuant to the pro- 
visions of this article, the complainant may marry 
again during the life-time of the defendant; but no 
defendant convicted of adultery shall marry again 
until the death of the complainant.” 

These are the only provisions in our statutes that 
have any bearing upon this question. (See note a, post.) 
What is their effect upon the guilty party who has been 
divorced from his wife for his adultery? Isit in the 
nature of a permanent incapacity — prohibiting him 
during the life-time of his wife, at all times, and in all 
places, from entering the married state, or is it merely 
penal in its effect, and confined to future marriages 
within the State? Was it the intention of the framers 
of the statutes so to provide as to affect the validity of 
marriages contracted under the laws of another State; 
or are these provisions purely local in their conception, 
extent and effect, and as such necessarily affecting only 
subsequent marriages in New York? In other words, 
have we, in our laws, such provisions that a subse- 
quently contracted foreign marriage, after divorce for 
adultery in New York, would fall within the exception 
above noted to the general rule that the lex loci gov- 
erns. The cases in which this question may arise may 
be well considered under the four following captions: 

First. Where the marriage is contracted in a foreign 
State, after a bona fide residence there acquired by the 
guilty party to the divorce decreed in New York. 

Second. When the husband or wife of such second 
marriage is a resident of another State than the one in 
which the guilty party resides and was divorced. 

Third. Where the parties to the marriage are both 
residents of this State, but the marriage is contracted 
without a direct intention of evading its laws. 

Fourth. Where the parties are both residents and 
leave the State with the full purpose of evading its 
laws. 

First. It seems to be clearly settled that the party 
for whose adultery a divorce has been decreed may 
contract a valid marriage in another State, after estab- 
lishing his residence there, animo manendi. ‘This has 
been carried to the extent, in this State, of allowing 
the widow and children of such a second marriage in 
New Jersey (the husband, before his death, having 
returned to this State, where he died), the sum and 
personal property set apart under our statutes. Webb’s 
Estate, 1 Tuck. 372. 

Second. The decision in Welsh’s Estate, supra, would 
seem most emphatically to show that the prohibition 
contained in our statute does not create a permanent 
incapacity, like one arising from consanguinity or 
affinity, but rather is in the nature of a penal law, 
Now the penal laws of a government can have no force 
beyond its territorial limits, and cannot be even proved 
orin any way taken notice of in the courts of any other 
State for the purpose of affecting the rights of indi- 
viduals. Vattel, lib. 1, ch. 19, § 282; 1H. Bl. 123; 3 
Term, 733; 2 Johns. 477-479. Thus the prohibitory 
clause in our statutes could not affect the rights of the 
marriage contracted in and with a4 resident of a foreign 
State. 

Third. The question here presented is clearly and 
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satisfactorily answered in Commoner v. Lane, above 
cited, where it was conclusively established that in the 
absence of proof that the marriage was contracted, 
with a clear intent to evade the laws of Massachusetts, 
it could not be held invalid in the latter State. This 
class of cases will receive further light from the dis- 
cussion under the last division, to which we now pro- 
ceed. 
Tu 1866, James Marshall and Martha G. Marshall, 
after the divorce of the former in New York for his 
adultery, were married in the State of Peunsylvania, 
they going into that State for the simple purpose of 
being united in marriage, with the intent of immedi- 
ately returning to and residing in this State. After 
residing here for some time James Marshall brought 
an action to procure a divorce on the ground of the 
adultery of the defendant. The court refusing an ap- 
plication on the part of the plaintiff to settle the issues 
therein to be tried by a jury, on appeal to the General 
Term from such order, held, ‘‘that the marriage en- 
tered into by the parties to this action in the State of 
Pennsylvania was prohibited by the laws of this State, 
and was absolutely void.’’ The opinion was by Mr. 
Justice Westbrook, Daniels, J., dissenting, and Davis, 
P. J., concurring for the purpose of bringing the ques- 
tion before the court of last resort. 

The decision seems to rest upon two grounds: Ist, 
that the marriage was an act, ad eversionem nostri 
uris, and as such could have no validity here. 2d, 
that our laws were intended to cover all such mar- 
riages in a foreign State as well as in New York. 

Although most writers on public law have held that 
marriages such as we have been considering, would be 
valid even if done in evasion of our laws, a contrary 
doctrine has been upheld by Huberus (2 Kent’s Com. 
92), and, according to Story, Bouhier and the two 
Voets have advanced the same opinion. Confl., § 123. 
With these notable exceptions, the better opinion 
would seem to be that even an attempt so to evade the 
laws of one State would not vitiate a marriage con- 
tracted in another State and valid by the laws thereof, 
**Even when parties leave their own State or country 
for the express purpose of evading the legal require- 
ments, marry abroad, and then return, the marriage is 
to be sustained. This doctrine was very liberally ap- 
plied in England, when the famous Gretna Green 
method of union was pronounced indissoluble.’’ Comp- 
ton v. Bearcroft, Bul. N. P. 114; 4 Hagg. Consist. Rep. 
443; Schouler’s Domestic Rel. 47. So Bishop (M. & D., 
vol I, §369). Sustaining this side of the question we 
have the early Massachusetts cases, before the law in 
this respect was changed by express enactment. Au- 
thorities cited by Daniels, J., in dissenting opinion, 
Marsh v. Marsh, supra. Also, see 18 Am. Rep. 521, 
note, where the cases are collated. Finally we have 
the profound opinion of Chief Justice Gray in Comm. 
v. Lane, supra, which seems to have been overlooked 
in the decision in Marshall v. Marshall. In order to 
protect itself against such marriages as we have been 
considering, the Legislature of Massachusetts had 
found it necessary to provide that such marriages con- 
tracted by the guilty party after divorce for adultery, 
in evasion of the laws of that Commonwealth, should 
be void (Gen. Stats., supra), and it was admitted by 
the learned chief justice that but for this provision 
the fact of a marriage being contracted in evasion of 
the laws of the Commonwealth would not affect its 
validity. 

Finally, then, as to the interpretation of our stat- 
utes. In exploring the intention of the lawgivers, are 


we justified in so construing as to cover subsequent 
marriages in a foreign State? Mr. Justice Westbrook 
maintains that our statutes are to be so construed, that 
they will not be fully satisfied by a construction which 
limits their declaration and prohibition to a second 
marriage contracted within this State. 


Marsh v. 





Marsh, p. 241. Again he says (p. 243): “It would be 
difficult to use language more comprehensive; ‘no 
second or other subsequent marriage shall be con- 
tracted ;’ it covers all space, and reaches as far as the 
mandate could be made effectual.’’ Note b, post. And 
again: ‘‘ We assume, then, that so far as it is possible 
for this State to protect itself against a marriage, such 
as this plaintiff has contracted, by the force of express 
legislation, it has so done.”’ The statute does not de- 
clare that the marriage of the guilty party solemnized 
out of the State shall be void, and consequently it can- 
not include such marriages. ‘‘ The laws of a State not 
rendered specially applicable to acts performed in other 
States or countries have no effect beyond the terri- 
torial limits of the sovereignty or State enacting 
them.” Daniels, J., in M. v. M., citing Potter's 
Dwarris on Stat. 361. The first section of the article 
that contains the declaratory clause that certain mar- 
riages shall be void, provides that ‘‘marriage * * * 
shall continue in this State a civil contract.”” Every- 
thing goes to show that the entire article was intended 
to be construed solely with reference to acts done in 
this State, and no other construction would seem at 
all warrantable. We have before conceded the power 
of a State to protect itself against such marriages as we 
have been considering, but it can only be by positive 
prohibition. Story’s Confl., § 113. And with all due 
respect the learned justice would seem to have been at 
fault in assuming that the State had so protected itself 
‘*as farasit is possible.’’ All the early cases in Massa- 
chusetts (there being no material difference between 
the statutes of that Commonwealth and those of New 
York upon the question of a second marriage (Parker, 
Ch. J., in Medway v. Needham, 16 Mass. 157, 159), re- 
sulted in maintaining the binding effect of such mar- 
riages. Afterward the Legislature passed the law in 
express prevention of such marriages. May not New 
York protect itself in asimilar manner? And without 
such a law, can it be assumed that it has protected itself 
“as far as is possible?’’ The premise being false, the 
conclusion must likewise be illogical, and the decision 
in Marshall v. Marshall cannot be received as good 
law in this State. And if the statutes are not to be 
construed to cover a marriage contracted ad eversionem 
nostri juris, marriages such as those falling under the 
second and third classes must, a fortiori, be treated as 
valid in New York. All marriages, then, under the 
existing laws of this State, contracted in a foreign 
State, by the guilty party after divorce for adultery in 
New York, must be valid here, when so considered ac- 
cording to the lex loci contractus. 


Nore a.—The statute prohibiting the second mar- 
riage of the guilty party during the life-time of the 
complainant has been so amended that the judgment 
may be so modified by the court in which it was ren- 
dered as to allow the defendant to marry again, on 
satisfactory proof that the complainant has remarried, 
that five years have elapsed since the divorce was de- 
creed, and that the conduct of the defendant, since 
the divorce, has been uniformly good. Laws of 
1879, ch. 321. The above discussion will apply when 
the permissible circumstances, as to remarriage 
of complainant, time, good behavior, etc., of this 
last-mentioned provision do not exist. 

Note b.—While having the above question under 
consideration, I had placed in my hands an opinion by 
the late James Gould, of Connecticut, then at the 
head of the famous Lichfield Law School. The learned 
judge, after declaring that the prohibitory clause in 
the laws of New York never was intended to affect 
the legality of any marriages without its jurisdiction, 
remarks, ‘‘ that though it had been otherwise intended, ‘/ 
could not in the nature of things affect any other.” The 
opinion had been written for a friend in New York 
and has never been published. 

SEYMOUR VAN SANTVOORD. 

Troy, N. Y., May, 1880. 
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ACCEPTANCE OF BILL IN BLANK —FORGED 
INDORSEMENT. 
ENGLISH HIGH COURT OF JUSTICE, EXCHEQUER 
DIVISION, MARCH 1, 1880. 


‘ ies 
Lonpon & SoutTH-WESTERN BANK v. WENTWORTH. 


The defendant gave his acceptance in blank on a piece of 
paper bearing a sufficient stamp for 5001. to 8., who 
then gave the defendant a receipt stating that the ac- 
ceptance was given ‘‘for the purpose of negotiation, 
and if not discounted before the 14th inst. to be re- 
turned at once.” The acceptance was not returned, 
nor did the defendant ever receive any thing for it, but 
the bill was drawn and indorsed, in the same handwrit- 
ing, in the name of 8. H. Head, and was then indorsed 
to the plaintiffs for full value, bona fide, and without 
notice of any irregularity. In an action by the plaint- 
iffs as such indorsees against the defendant, the evi- 
dence of one Samuel Heath Head, who was called by 
the defendant to prove that he never indorsed or au- 
thorized the indorsement of his name, was rejected by 
the judge on the ground that it was immaterial. Held, 
that such evidence had been properly rejected. 

Where aman signs his name to a blank stamped piece of 
paper and delivers it to another to be negotiated by 
him, this gives him authority to fill it up to the amount 
of which the stamp will cover, treating the signature as 
that of the acceptor; and if the bill thus completed is 
indorsed to a holder for value without notice, he is en- 
titled to recover upon it against the person who has so 
signed his name, although the person to whom the 
blank paper is originally given may have defrauded the 
person who gave it to him. 

Where a bill of exchange is drawn by a real person, and the 
indorsement is forged, the persons who claim under the 
forged indorsement have no title to the bill; otherwise, 
where the drawer is a fictitious person. 


HIS was an action on a bill of exchange for 5001. 

brought by the bona fide holders for value against 

the acceptor, and tried before Pollock, B. A rule nisi 

having been obtained by the defendants on the ground 
of improper rejection of evidence. 


Digby Seymour, Q. C., and Castle, showed cause. 


A. B. P. Gaskell (R. Vaughan Williams with him) 
in support of the rule. 


Pou.iock, B. The plaintiffs sued as indorsees of a 
bill of exchange for 500l., alleged to be drawn by 8. H. 
Head upon the defendant, accepted by him, and in- 
dorsed by S. H. Head to the plaintiffs. At the trial 
the plaintiffs proved by their manager that the bill had 
been brought to them by one Villars, who was senior 
partner of a well-known firm of upholsterers, who had 
an account with the plaintiffs, and who had on former 
occasions brought to them trade bills to cover ad- 
vances; that the bill was drawn and indorsed in the 
name of S. H. Head in the same handwriting and 
accepted by the defendant; that the manager, after 
making inquiries at the defendant’s bankers and re- 
ceiving a satisfactory reply, made an advance equal to 
the full value of the bill. Villars stated that this firm 
had furnished one Samuel Head’s offices, and it was 
admitted that the plaintiffs took the bill in good faith 
and without notice of any irregularity. On the part 
of the defendant, he himself was called, and proved 
that being in want of money, he applied to an adver- 
tising money lender calling himself Tillotson Smith, 
who undertook to obtain for him a loan of 4001., upon 
his giving a bill for 5001., and that upon the faith of 
this he gave to Smith a piece of paper bearing a suffi- 
cient stamp, with his, the defendant’s, signature across 
it where acceptances are usually written; nothing was 
said as to who should draw or indorse the bill, but the 
person calling himself Tillotson Smith gave to the 
defendant a receipt as follows: ‘* March 12, 1878. Re- 
ceived of Captain W. D. Wentworth an acceptance for 





5001., dated to-day, for the purpose of negotiation, and 
if not discounted by the 14th inst. to be returned at 
once. Tillotson Smith & Co.,’’ and Mr. Samuel Heath 
Head proved that he was a solicitor having offices in 
the same house as Tillotson Smith & Co. He was then 
asked whether the indorsement of the bill was in his 
handwriting, but the question was objected to upon the 
ground that it was immaterial, and I rejected it. Upon 
these facts, and an admission that the plaintiffs were 
bona fide holders for value, I ruled that they were enti- 
tled to recover, and directed the verdict and judgment 
to be entered for them. An order nisi for a new trial 
was subsequently obtained upon the ground that I 
ought to have admitted the evidence objected to, inas- 
much as, if the indorsement could be shown to be 
irregular, the plaintiffs could not succeed; and that 
although the defendant by his signature must be taken 
to have admitted the drawing by 8S. H. Head, he was 
not precluded from showing that the indorsement 
was unauthorized. These questions were fully argued 
before my brother Hawkins and myself, and we took 
time to consider our judgment. Before dealing with 
the rules of law by which the case should be governed, 
we think it well to state what we consider to be the 
result of the facts proved. It was manifest that the 
defendant had been cheated out of the blank accept- 
ance, but it was equally clear that he had given it for 
the purpose of having the name of a drawer and in- 
dorser inserted, and of its being negotiated to raise 
money. The name of the drawer and indorser was 
perfectly immaterial to the defendant, and could the 
name used be taken to be a fictitious name the defend- 
ant would be liable. It was also admitted upon the 
argument that the defendant could not dispute that 
he was bound by the drawing of the bill, but it was 
said that he might dispute the indorsement. Now the 
indorsement may be treated in two ways. It may be 
said that although a Mr. Samuel Heath Head was 
called to state that he never indorsed or authorized 
the indorsement of his name, this does not show that 
it was a forgery, for S. H. Head might not mean 
Samuel Heath Head, and there might be several S. H. 
Heads, or the signature might be wholly fictitious, in 
which case, as the drawer’s and indorser’s names were 
in the same handwriting, they would be binding on 
the defendant. But the evidence, taken as a whole, 
seemed rather to show that Smith, when he had ob- 
tained the blank acceptance, wrote the name of 8. H. 
Head upon it with the full knowledge that there was a 
Samuel Heath Head who had had dealings with Vil- 
lars, and that he did this, not with the intention of 
defrauding the defendant, nor indeed, under the im- 
pression that Head would in fact be defrauded, since 
he supposed, no doubt, that the bill would be met by 
the defendant, but because if Head’s name was on the 
bill he would the better be able to pass it on to Villars 
to discount; and as against the plaintiffs, who objected 
to the evidence of Head, we think this is the fair as- 
sumption, and we also think it ought to be assumed 
that if Head had been allowed to answer he would 
have said that he usually signed his name “‘S. H. 
Head,’’ and consequently, that the use of his name was 
as against hima forgery, the effect of which would be to 
cast an apparent liability on him if the defendant did 
not pay the bill. This is the most favorable way of 
putting the case for the defendant, because it may be 
said that although by giving the blank acceptance he 
authorized the person to whom he gave it to insert 
some name, even a fictitious name, as drawer and in- 
dorser, he could not have intended to authorize him to 
commit a forgery; and if effect is to be given to this 
argument it would equally hold good with respect to 
the drawing as to the indorsing. This, no doubt, 
raises a novel question and one of some difficulty. It 
must be governed by the rules of law applicable not to 
cases in which the acceptor has signed his name after 
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that of the drawer has been inserted, and so upon the 
faith of that name, but by those which ought to pre- 
vail where the acceptor has signed his name upon a 
blank piece of stamped paper, or on a paper upon 
which a drawing in blank has been written. In sucha 
case the acceptor is liable to a bona fide holder for value 
without notice if the name of a stranger or a fictitious 
name be inserted as drawer; and the reason for this is 
not because the acceptor gave authority for this or 
that name to be inserted—for in truth he gave no 
such authority —but because in favor of commerce 
it is essential to uphold the negotiability of bills of 
exchange. That this isso may be further illustrated 
by a case in which a fraud is practiced on the acceptor 
of a bill drawn in blank with reference to the amount. 
A, owing a debt of 50l. to B, writes to him inclosing a 
blank paper with a stamp sufficient to cover a bill for 
100/., saying, ‘‘I do not know the exact amount of my 
debt, but fill up the inclosed for the amount, and I will 
honor it at three months.’’ B, in fraud of A, draws 
the bill for 75l., indorses it, and it comes into the 
hands of a bona fide holder for value. Here 
is a clear absence of authority, and a fraud against A; 
yet he is liable, and for the reason we have given. In 
the present case, although Smith was guilty of a fraud 
against the defendant collateral to the bill itself, the 
inserting of Head’s name was, as respects the defend- 
ant, wholly immaterial, and was no part of the trans- 
action by which the defendant parted with the blank 
acceptance. To him the result would have been the 
same in every respect whether Smith had procured the 
wealthiest banker or the veriest pauper to actually sign 
his name as drawer, or had himself inserted as drawer 
his own name, that of a stranger, a fictitious name, or 
that of Head, forin any case the defendant would be 
ultimately liable. Looking next to the effect upon the 
plaintiffs, "with reference to the circumstances under 
which they took the bill, can it be said that the fact 
that Head’s name appeared as drawer made any differ- 
ence? They gave value for it, had no notice of fraud, 
and the forgery was no part of the transaction whereby 
they acquired the bill; they made all the inquiries as 
to the acceptor from his own banker that could be 
demanded from the most prudent person. To require 
more of them, and say that they ought to have unrav- 
elled all the history of the bill, its drawing and indorse- 
ment, would be to create a new burden and cast a new 
duty upon indorsees of bills of exchange for which 
there is no precedent, and which would go far to 
hamper their negotiability and destroy their useful- 
ness. Moreover, it would graft an exception upon a 
system of law which has worked well, and is of great 
public use, for the benefit of one who has brought 
about the difficulty by his own irregular act. It may 
be said that this course of reasoning would apply to 
the case of a bill drawn and accepted in due course and 
indorsed by a forgery of the drawer’s name, in which 
case the acceptor would not be liable even to a bona 
Jide holder for value; but the two cases are not in pari 
materia. In the case last put the drawing and accept- 
ingof the bill are in proper order, and the acceptor is 
entitled to say, “‘I accepted on the faith of the bill 
being drawn by a person of credit, and Iam ready to 
pay to his order, but not to the holder of a forged in- 
dorsement.”” In such acase the whole matter, quoad 
the acceptor, is real, and depends upon a real authority. 
In the present case the defendant is in default from 
the beginning by giving a blank acceptance, and there- 
fore, as is admitted in the case of a drawing by a stran- 
ger or in a fictitious name, the ordinary rule as to 
authority cannot be adhered to, and something like a 
fiction must be resorted to in favor of a bona fide in- 
dorsee for value; or as I should prefer to say, the law 
merchant in such a case holds that although the ac- 
ceptor did not authorize the drawer’s name to be used, 
he enabled the person to whom he gave the bill to use it, 
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and so to give the bill currency, and this as against the 
acceptor is sufficient to render him liable. Further, 
where an indorsement is forged there is a material dis- 
tinction between the case of a bill drawn by a real 
person and one like that now under consideration, 
which materially affects the rights of the parties. 
Where the bill is drawn by a real person, not only have 
those who claim under a forged indorsement no title 
to the bill, but the title is in some one else who is 
entitled to have the bill restored to him and to sue 
upon it; and to hisaction a plea of payment to the man 
who claims under the forgery would be no defense. In 
the present case there is no real drawer, and the de- 
fendant could have paid the plaintiffs without the risk 
of having to pay it a second time to another. Let us 
now see to what extent the principles which are in- 
volved in the decision of this question have been con- 
sidered and settled. Where a man signs his name toa 
blank stamped piece of paper and delivers it to another 
to be negotiated, this gives him authority to fill it up 
to the amount which the stamp will cover, treating the 
signature as that of the acceptor; and if the bill thus 
completed is indorsed to a holder for value without 
notice, he is entitled to recover upon it against him 
who has so signed his name, although the person to 
whom the blank paper is originally given may have de- 
frauded the man who gave it tohim. This is clearly 
established by a long series of cases, amongst which 
are the following: Russel v. Langstaffe (1780), 2 Doug. 
514; Peacock v. Rhodes (1781), id. 633; Collis v. Emett 
(1790), 1 H. Black. 313; Schultz v. Astley (1836), 2 Bing. 
N. C. 544. The ground upon which these decisions 
have been rested is well explained by Maule, J., in 
Montague v. Perkins, 22 L. J. 187, C. P.; and in the 
judgment of the court in Foster v. Mackinnon, L. R., 
4C. P. 712; 20 L. T. Rep. (N. 8.) 887, where, after stat- 
ing the general proposition that a man is not bound by 
his signature to an instrument if it be obtained by a 
fraudulent representation, it is said: ‘‘This principle, 
when applied to negotiable instruments, must be and 
is limited in its application. These instruments are 
not only assignable, but they form part of the currency 
of the country. A qualification of the general rule is 
necessary to protect innocent transferees for value. If, 
therefore, a man write his name across the back of a 
blank bill-stamp, and part with it, and the paper is 
afterward improperly filled up, he is liable as indorser. 
If he write it across the face of the bill, he is liable as 
acceptor, when the instrument has once passed into 
the hands of an innocent indorsee for value before 
maturity, and liabie to the extent of any sum which 
the stamp will cover.” In Cooper v. Meyer (1830), 10 
B. & C. 468, bills having been drawn in a fictitious 
name, and accepted by the defendant and indorsed in 
the same handwriting as that of the supposed drawer, 
the defendant was held liable to the plaintiff who was 
a holder for value. Lord Tenterden, in giving judg- 
ment, says (at p. 471), ‘‘ The acceptor ought to know the 
handwriting of the drawer, and is therefore precluded 
from disputing it, but it is said that he may, neverthe- 
less, dispute the indorsement. Where the drawer is a 
real person, he may do so; but if there is, in reality, no 
such person, [ think the fair construction of the ac- 
ceptor’s undertaking is that he will pay to the signature 
of the same person that signed for the drawer.’’ In the 
above case the bill was accepted after it was drawn, 
and Lord Tenterden appears to have thought that in 
such a case if the drawer be a real person the acceptor, 
though bound by the drawing, may dispute the in- 
dorsement. The same view was taken by this court in 
Beeman v. Duck (1843), 11 M. & W. 251, and is in accord- 
ance with what was laid down with reference to such 
bills in Smith v. Chester (1787), 1 T. R. 654, and 
Robinson v. Yarrow (1817), 7 Taunt. 455. Not long 
after Cooper v. Meyer, however, came the case of 
Schultz v. Astley (1836), 2 Bing. N. C. 544. The 
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defendant had given to a money lender, amongst oth- 
ers, two slips of stamped paper, on which were written 
acceptances signed by himself, and for which he re- 
* ceived nothing. A man named Clissold afterward 
wrote his name on one of these, and it was then filled 
up as a bill of exchange. The second paper was filled 
up as a bill of exchange by a person who subscribed 
himself in the character of drawer and indorser as 
Thomas Wilson, his real name being Thomas Wilson 
Richardson. The two bills having been indorsed to 
the plaintiff for value, he sued the defendant upon 
them, and the court held that he was liable, and in 
giving judgment say (at p. 552): ‘* As to the bill drawn 
by Clissold, the objection is, that admitting a party 
may be bound by his acceptance written on a blank 
piece of stamped paper to the extent of such sum as 
the stamp will cover, yet that this giving of a blank 
acceptance authorizes only the party to whom it is 
given to draw the bill, or at all events does not author- 
ize Clissold, a stranger, to sign his name on the same 
blank piece of paper as drawer, the bill itself being 
subsequently written upon the paper by some other 
person. No authority has been cited to us for any 
such restriction of the general doctrine above ad- 
mitted; nor can we see any distinction in principle 
where the bill has passed into the hands of third per- 
sons, between holding the acceptor liable to a given 
amount, when the bill is afterward drawn in the name 
of the party who has obtained the acceptance, and 
when it is drawn by a stranger, who becomes the 
drawer at the instance of the party to whom the ac- 
ceptance is given. The blank acceptance is an accept- 
ance of the bill which is afterward put upon it, and it 
seems to follow from the doctrine of Lord Mansfield in 
Russell v. Langstaffe, Doug. 514, that it does not lie 
in the mouth of the acceptor to say that the draw- 
ing or indorsing of the billis irregular. The acceptor 
was a stranger to the party to whom he handed over 
his blank acceptance; and as all that he desired was to 
raise the money, it could make no difference to him, 
either as to the extent of his liability or in any other 
respect, whether the bill was drawn in the name of one 
person or another. And if the defendant is estopped 
from denying the right of the drawer to draw the bill, 
whoever he may be, he is bound by the indorsement 
made by such drawer, after such indorsement is proved 
to have been made by such drawee. As to the bill which 
purports to have been drawn by Wilson, the proof was 
that it was drawn and indorsed by a real person, who 
signed the name Thomas Wilson, although his real name 
was Thomas Wilson Richardson. There were no circum- 
stances proved to show an intention to pass himself off 
for a different person of the name of Thomas Wilson, 
or an intention to defraud any person of that name, or 
any other person; and we therefore think there is no 
ground for treating the signature as a forgery, or hold- 
ing the bill void on that account.’”’ We have cited the 
remarks of the court as to both of the bills, although 
those as to the second bill may appear to be not in ac- 
cordance with the view we have taken; but it is to be 
observed that the observations as to forgery were un- 
necessary to the decision of the case, and the question 
which has arisen in the present case was not before 
the court. The principles which are laid down with 
reference to the first bill, if applied to the facts 
before us, would go far to decide the point at law in the 
plaintiff's favor. In many of the cases and text-books 
in which the liability of the acceptor of a bill of ex- 
change under circumstances similar to those which 
occurred in the present case has been discussed, it has 
been rested upon the ground of estoppel; and with 
reference to this, Bramwell, L. J., has recently said 
with great force, in the case of Baxendale v. Bennett, 
3Q. B. Div. 529; 40 L. T. Rep. (N. 8.) 23: ‘‘ Estoppels 
are odious, and the doctrine should never be applied 
without a necessity for it. It never can be applied ex- 


cept in cases where the person against whom it is used 
has so conducted himself, either in what he has said or 
done, or failed to say or do, that he would, unless 
estopped, be saying something contrary to his former 
conduct in what he had said or done, or failed to say 
or do.’”’ This language might be not improperly ap- 
plied to the present case, but, for our own part, we 
should prefer not to use the word ‘“‘estoppel,’’ which 
seems to imply that a person by his conduct is ex- 
cluded from showing what are the true facts, but rather 
to say that the question is whether, when all the facts 
are admitted, the acceptor is not liable upon the well- 
known principle that where one of two innocent per- 
sons must suffer from the fraud of a third, the loss 
should be borne by him who enabled the third person 
to commit the fraud. Looking at the case from this 
point of view, the law as laid down in Young v. Grote, 
4 Bing. 254, where the court held that the drawer of a 
check who so carelessly fills it up as to enable the 
holder of it to add figures making it payable for a 
larger amount is liable to the banker who honors it, is 
in favor of the plaintiffs, and although many observa- 
tions have been made since that case with reference to 
the grounds upon which it was decided, which are 
mostly collected in the judgment of the court in Ar- 
nolk v. Cheque Bank, 1C. P. Div. 587; 34 L. T. Rep. 
(N. 8S.) 729, the principle we have alluded to has always 
been upheld. In The Bank of Ireland v. Trustees of 
Evans’ Charities, 5 H. L.C. 389, Baron Parke, speaking 
of Young v. Grote, said: “In that case it was held to 
have been the fault of the drawer of the check that he 
misled the banker on whom it was drawn by his want 
of proper caution in the mode of drawing the check, 
which admitted of easy interpolation, and consequently 
that the drawer having thus caused the banker to pay 
the forged check, by his own neglect in the mode of 
drawing the check itself, could not complain of that 
payment.’”’ Our attention was called during the argu- 
ment for the defendant to two recent cases decided by 
the Court of Appeal, Hogarth v. Latham, 3 Q. B. Div. 
643, and Baxendale v. Bennett, id. 525, but neither of 
these have any real bearing upon the present case. In 
the first the plaintiff received only a bill, accepted by 
the defendant, but without any drawer’s name. At 
this time he had no notice of any irregularity, but 
afterward, when he filled in the name of his firm as 
drawers of the bill, the jury found he had notice that 
there was something wrong, and the bills had in fact 
been accepted without authority. In Baxendale v. 
Bennett the bill sued on bore the defendant’s signa- 
ture and purported to have been drawn and indorsed 
hy Cartwright, and also indorsed by Cameron, from 
whom the plaintiffs received it, but before it had been 
so drawn or indorsed, and whilst it was amere blank 
paper with a bill stamp and the defendant’s signature 
upon it, it was stolen from the defendant’s drawer, and 
therefore never had been given to Cartwright or any 
one from whom he received it, to be negotiated or in 
k any way treated as a bill of exchange. In conclusion, 
it may be added that no assistance can be gained in 
the present case by reference to the law of France re- 
lating to bills of exchange, or to the Codes of other 
continental nations, which are mostly founded upon 
that of France, and this for a reason which appears to 
us to give weight to the arguments adduced in favor of 
the plaintiffs. By the Ordonnance of 1673, which is 
referred to by Pothier in his ‘“Traité du Contrat de 
Change,” part 1, ch. 3, §1, it was made essential to a 
bill of exchange that it should mention the drawer, 
acceptor and payee, and the law remains in substance 
the same, as will be seen by referring to the Code de 
Commerce, art. 110, so that a blank acceptance is inad- 
missible. The distinction between the English and 
the French system is well described by Mr. Chalmers 
in the preface to his valuable Digest of the Law of 





Bills of Exchange, where he says (at p. 11): “The 
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French law remains in substance what it was 200 years 
ago; English law has been developed piecemeal by 
judicial decision founded on custom. The result has 
been to work out a theory of bills widely differ- 
ent from the original. The English theory may 
be called the banking or currency theory, as opposed 
to the French or mercantile theory. A bill of ex- 
change in its origin was an instrument by which a 
trade debt, due in one place, was transferred to an- 
other. It merely avoided the necessity of transmit- 
ting cash from place to place. This theory the French 
law steadily keeps in view. In England bills have de- 
veloped intoa perfectly flexible paper currency. In 
France a bill represents a trade transaction; in Eng- 
land it is merely an instrument of credit. English 
law gives full play to the system of accommodation 
paper; French law endeavors to stamp it out.”” That 
this isa correct account of the spirit in which the 
English law has dealt with the negotiability of bills of 
exchange is further evidenced by the mode in which 
effect is given to it in favor of bona fide indorsees for 
value by modern legislation. Thus the earlier acts (16 
Car. 2, ch. 7, and 9 Anne, ch. 14) wholly avoided certain 
securities given for a gaming consideration, but the 
5 & 6 Will. 4, ch. 41, s. 1, after reciting the hardship 
and injustice which arise where such securities are in- 
dorsed for a valuable consideration without notice, 
repeals the earlier provisions and provides merely that 
such securities shall only be taken to have been given 
for an illegal consideration, leaving the rights of bona 
fide holders for value without notice of the original 
illegality intact. In the result, therefore, it appears to 
us that there is no authority binding upon us which 
requires that we should give judgment for the defend- 
ant, and that the spirit of such authorities as can be 
found is in favor of the plaintiffs, and accords with 
what in our view are the legal merits. The order nisi 
for a new trial will therefore be discharged with costs. 
Rule. discharged. 





ACTION BY MARRIED WOMAN FOR IN- 
FRINGEMENT OF PATENT. 
UNITED STATES CIRCUIT COURT, SOUTHERN DIS- 
TRICT OF NEW YORK, MAY 27, 1880. 


LORILLARD VY. STANDARD Ort Co. 

A married woman may bring a suit in equity in the United 
States Circuit Court in a district of New York for the 
infringement of a patent committed in that State with- 
out joining her husband. 


CTION brought by Emma C. Lorillard, a married 
woman, against the defendant for infringement 
of apatent. The facts appear in the opinion. 


Abraham L. Jacobs, for plaintiff. 
T. B. Kerr, for defendant. 


BuLATcHFORD, J. This is a suit in equity for the in- 
fringement of letters-patent. The bill alleges that the 
plaintiff is the sole owner of the patent. The answer 
sets up that the plaintiff was at the time of bringing 
this suit a married woman, having a husband, Blaze 
Lorillard, in full life, and that by reason of coverture 
the plaintiff is incapable of and disqualified from 
bringing and maintaining this suit in her own name 
without joining her husband as a party thereto. The 
plaintiff, although a general replication has been filed 
to the answer, has under rule 52in equity, set down 
the cause for argument on such objection, and the 
defendant takes no point that this is irregular because 
a replication has been filed, and the question involved 
has been argued. 

The defendant contends that the rule of practice of 
the courts of New York, regulated by the statutes of 
New York, which permits suits by a married woman 





ip her own name, does not apply to suits in equity in 
this court; that there is no statute or rule which per- 
mits the plaintiff to bring this suit without joining 
her husband, and that under the general principles of 
equity practice and the practice of the High Court of 
Chancery in England, the husband must be joined. 
Rule 90 of the rules in equity prescribed by the Su- 
preme Court, provides as follows: In all cases where 
the rules prescribed by this court or by the Circuit 
Court do not apply the practice of the Circuit Court 
shall be regulated by the present practice of the High 
Court of Chancery in England, so far as the same may 
reasonably be applied consistently with the local cir- 
cumstances and local conveniences of the district where 
the court is held, not as positive rules but as furnish- 
ing just analogies to regulate the practice. The legal 
title to this patent is in the plaintiff. By the law of 
New York, as interpreted by the courts of New York, 
a married woman may own property of every descrip- 
tion in the same manner as if she were a feme sole. 
Gage v. Dauchy, 34 N. Y. 293; Buckley v. Wells, 33 id. 
518; Knapp v. Smith, 27 id. 277. The bill alleges that 
the plaintiff belongs to New York and is a citizen of 
the United States, and that some of the infringements 
were committed in New York. Under the provisions 
of sections 629, 4919 and 4921 of the Revised Statutes 
of the United States, suits in equity for the infringe- 
ment of letters-patent must be brought by the party 
in interest in his or her own name, and such right can- 
not be delegated to another person to bring the suit in 
the name of such other person when the suit is not for 
the benefit in any way of such other person. Gold- 
smith v. American Paper Collar Co., 2 Fed. Rep. 239. 
On the same principle such other person is neither a 
proper nor a necessary party to be joined with the real 
party in interest as plaintiff when such other person 
has no interest in the patent and when the suit is not 
for the legal benefit in any way of such other person. 
Under rule 90 it is inconsistent with the local circum- 
stances of this district to require the wife in this case 
to join her husband with her. The rule of joining 
husband with wife in suits to recover her personal 
property was founded upon the principle of unity of 
existence and interest between husband and wife in 
law, and the right of the husband in the wife’s per- 
sonal property and the care exercised by courts in 
regard to those who are not in a situation to take care 
of their own right. These principles being now changed 
for this jurisdiction the practice based on them neces- 
sarily falls. Cessante ratione cessat lex. Voorhees v. 
Boneskeel, 16 Wall. 16, 31. 
The objection taken is overruled. 


——_>__—— 


NEW YORK COURT OF APPEALS ABSTRACT. 


FIRE INSURANCE —CONDITION IN POLICY AGAINST 
USE OF COAL OR EARTH OILS— WHEN NOT VIOLATED 
BY USE OF KEROSENE — ESTOPPEL— WAIVER. — A fire 
policy contained a condition that it should be void ‘‘if 
camphene, burning fluid or refined coal or earth oils 
are kept forsale, stored or used on the premises with- 
out written consent.”’ In an action for loss on the 
policy, it appeared that before it was issued the agent 
of the insurance company inspected the premises in- 
sured, saw the means provided for lighting them, and 
was informed by the insured and knew that kerosene 
oil was used for that purpose, and afterward the agent 
procured the policy to be issued by the company and 
brought it to the insured, handed it to him and received 
the premium. Held, that the use of kerosene for 
lighting, without written consent, did not avoid the 
policy. T&e condition makes no mention of kerosene 
by that designation. Kerosene may be obtained from 
other sources than coal oil. It is, however, in a com- 
mercial sense a refined coal or earth oil, and embraced 
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within the terms of the policy. But it ‘cannot be sup- 
posed, without imputing bad faith to the agent of the 
insurance company, that the use of kerosene for light- 
ing was intended to be prohibited. Both parties must 
have understood that the application was for insurance 
upon the property in its existing condition and rela- 
tions. It was the duty of the agent to have informed 
the insured that a written consent to the use of kero- 
sene was necessary if it was so. The insured may have 
been ignorant of the origin of kerosene and he might 
not have known if he read the policy that kerosene 
was a refined coal or earth oil, within the condition. 
The acts of the parties was a practical construction of 
the language of the condition, to the effect that kero- 
sene, as used by the insured, was not within it. The 
company could also be held to have waived the con- 
dition requiring consent in writing and to be estopped 
from setting up a forfeiture for breach thereof within 
the case of Van Schoick y. Niagara Ins. Co:, 68 N. Y. 
434. Order affirmed and judgment absolute for plaint- 
iff. Bennett v. North British & Mercantile Ins. Co. of 
London and Edinburgh, appellant. Opinion by An- 
drews, J. 

[Decided June 1, 1880.] 

PLEADING — EVIDENCE — VARIANCE — ACCOUNT 
STATED — AMENDMENT — ON APPEAL TO COURT OF 
APPEALS. — (1) To maintain an action upon an account 
stated, plaintiff must prove an account stated and 
nothing else will support the allegation. An account 
stated isan account balanced and rendered, with an 
assent to the balance, express or implied, so that the 
demand is essentially the same as if a promissory note 
had been given for the balance. Bass v. Bass, 8 Pick. 
187. An account closed is not an account stated. Id., 
and see Mandeville v. Wilson, 5 Cranch, 15. There 
must be an assent by the party to be charged, either 
express or fairly implied. Stenton v. Jerome, 54 N. Y. 
480. The emphatic words of a count upon an account 
stated were in former days insimul computassent, that 
they, the plaintiff and defendant, accounted together, 
and the count went on to say that on such accounting 
the defendant was found in arrear and indebted to the 
plaintiff in a sum named, and being so found in arrear 
he undertook and promised to pay the same. 2 Chit. 
Pl. 90; 1 id. 358. Accordingly, where, upon an action 
upon an account stated, there was no evidence from 
which a jury might find or infer that defendants ever 
assented that they were indebted to the plaintiff in the 
balance or sum claimed, and undertook to pay the 
same, held, that cause of action was not established. 
(2) This court may not, upon appeal, amend the plead- 
ings so that it may reverse the judgment. The cases 
of Bate v. Graham, 1] N. Y. 237; Pratt v. Hud. Riv. 
R. Co., 21 id. 313; Haddow v. Lundy, 59 id. 320, distin- 
guished. Judgment affirmed. Volkening, appellant, 
v. De Graaf etal. Opinion by Folger, C. J. 

[Decided June 1, 1880.] 


SALE— OF NEGOTIABLE PAPER— CONCEALMENT OF 
MATERIAL FACT BY VENDOR WHEN NOT GROUND 
FOR RESCISSION OF SALE— ACCOMMODATION BILLS.— 
Plaintiff, a bank, bought of defendants, who were note 
brokers, about the 20th of July, 1875, drafts drawn by 
one B. on the firm of Duncan, Sherman & Co., pay- 
able three months from date and accepted by that 
firm. That firm failed on the 27th of July, 1875. The 
drafts not being paid at maturity, plaintiff sought to 
rescind the contract and recover back their purchase- 
price on the ground of the fraud of the defendants in 
not disclosing to it at the time of the sale the facts that 
B. was a salaried clerk of the firm named and had no 
other business relations with them, and that the drafts 
were purchased by defendants from the firm and were 
made and accepted for the purpose of enabling the 
firm to borrow money, which facts were known to de- 
fendants «and not to plaintiff. It appeared that the 





credit of the firm had long stood high, and did at the 
time of sale; that plaintiffs had at previous times pur- 
chased from defendants paper of like nature; that no 
inquiry was made by plaintiff or representation by de- 
fendants; that defendants themselves had bought the 
paper, paying therefor the full face value less a very 
small commission for negotiating it, thus themselves 
taking the risk of the solvency of the firm until they 
could sell the paper, and that plaintiff purchased the 
paper, relying on the credit of the firm and not that of 
the drawer. Held, that an action for the rescission of 
the contract could not be maintained. In re Ham- 
mond, 6 DeG. M. & G. 699, the court says: ‘“‘ Now I do 
not think that the mere circumstance of a mere part- 
ing with a bill without saying this is an aceommoda- 
tion bill amounts to an implied representation that it 
is not an accommodation bill. The law on the sale of 
commercial paper implies a warranty on the part of 
the vendor of title, and that the instrument is genu- 
ine. Littawer v. Goldman, 72 N. Y. 506; Lobdell v. 
Baker, 1 Metc. 193, and also that the vendor has no 
knowledge of any facts which prove the instrument if 
originally valid to be worthless, either by failure of 
the maker or by its being already paid or otherwise to 
have become void or defunct. Story on Prom. Notes, 
§ 118. But no case has been cited supporting the 
proposition that there is any implied warranty or 
representation on the part of the vendor of a bill valid 
in the hands of the indorsee that it was drawn against 
funds or that it was not accommodation paper. If 
plaintiff believed the bills were drawn against funds, 
defendants not having induced the belief, were under 
no legal obligation to inform it that the fact was other- 
wise. Atwood v. Small, 2 Cl. & F. 262, 443; Smith v. 
Hughes, L. R., 6 Q. B. 597; Nichols v. Pinner, 18 N. 
Y. 295; S. ©., 23 id. 264. See, also, Story on Contr., § 
516; Benj. on Sales, 338. Case of Brown v. Montgom- 
ery, 20 N. Y. 287, distinguished. Judgment affirmed. 
People’s Bank of City of New York, appellant, v. Bo- 
gert etal. Opinion by Andrews, J. 

(Decided June 1, 1880.] 


TRADE-MARK — OWNER OF, NEED NOT BE MANU- 
FACTURER OF ARTICLE TO WHICH ATTACHED. —It is 
not essential to property in a trade-mark that it should 
indicate any particular person as the maker of the 
article to which it is attached. It may represent to 
the purchaser the quality of the thing offered for sale, 
and in that case is of value to any person interested in 
putting the commodity to which it is applied upon the 
market. Plaintiff, who claimed as a trade-mark a label 
which he placed upon an article which he named “ Juli- 
enne,’’ was not the manufacturer of the article, but it 
was manufactured and put up in Paris expressly for 
him. He devised the ingredients and became the 
importer of the prepared article. He was interested 
in the result of sales of the article which were made in 
the names of third persons and not his own. Defend- 
ant thereafter offered for sale substantially the same 
kind of goods and placed upon the packages a label 
which was a copy of plaintiff's, except that in place of 
plaintiff's monogram ‘‘ A. G.’’ a monogram “F. G.” 
was substituted. Held, that plaintiff was entitled to 
protection against defendant in the use of his trade- 
mark. Hostetter v. Worinkle, 1 Dill. 329. The plaintiff 
acquired the right to the exclusive enjoyment of the 
trade-mark not alone by devising it but “by its prior 
use and application in the manner in which it has been 
imitated and employed by the defendant.’’ Walton v. 
Crowley, 3 Blatchf. 440; and this is so although the 
goods were manufactured for him and not by himself, 
for he had the same legal right to affix and maintain a 
special trade-mark in one case as in the other. Amos- 
keag Mfg. Co. v. Spear, 2 Sandf. 614; Taylor v. Car- 
penter, Sand. Ch. 614. To the same effect is Congress 
Spring Co. v. High Rock Spring Co., 45 N. Y. 291. 
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Judgment affirmed. Godillot v. Hazard et al., appel- 
lants. Opinion by Danforth, J. 
[Decided June 1, 1880.] 





UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 


CONFLICT OF LAW —CONSTRUCTION OF STATE STAT- 
UTE— WHEN DECISION OF STATE COURTS NOT FOL- 
LOWED.—While as to the construction of the laws of a 
State this court will follow the decision of the highest 
State court where different constructions have been 
given by that court to the same statute at different 
times, this court will not follow the latest decisions if 
thereby contract rights which have accrued under 
earlier rulings will be injuriously affected. Accord- 
ingly where the Supreme Court of Missouri in 1869 
decided that astatute of that State providing for the 
issue of municipal bonds passed in 1868 was constitu- 
tional (Linn County Case, 44 Mo. 504), and thereafter 
(State v. Brassfield, 67 Mo. 331, and Webb v. Lafayette 
Co., id. 353) held the same act unconstitutional; held, 
that this court would not follow the later decision in 
an action on bonds issued under the provisions of the 
statute which had been put upon the market as com- 
mercial paper while the first-mentioned decision was 
recognized as binding. The language of Taney, C. J., 
in Rowan v. Runnells, 5 How. 134, 139, expresses the 
true rule on this subject: ‘‘ Undoubtedly this court 
will always feel itself bound to respect the decisions 
of the State courts, and from the time they are made 
regard them as conclusive in all cases upon the con- 
struction of their own laws. But we ought not to give 
them a retroactive effect and allow them to render 
invalid contracts entered into with citizens of other 
States which, in the judgment of this court, were 
lawfully made.”’ Afterward, in Ohio Life Ins. and 
Trust Co. v. Debolt, 16 How. 432, the same learned 
chief justice, after reiterating what he had before said 
in Rowan v. Runnells, uses this language: “ It is true 
the language of the court in that case is confined to 
contracts with citizens of other States, because it was 
a case of that description which was then before it. 
But the principle applies with equal force to all con- 
tracts which come within its jurisdiction.’* This dis- 
tinction has many times been recognized and acted 
upon. Supervisors v. United States, 18 Wall. 82; 
Fairfield v. County of Gallatin, decided at the present 
term. Indeed, if a contrary rule were adopted and the 
comity due to State decisions pushed to the extent 
contended for, “it is evident,” to use again the lan- 
guage of Chief Justice Taney, in Rowan v. Runnells, 
‘that the provision of the Constitution of the United 
States, which secures to the citizens of another State 
the right to sue in the courts of the United States, 
might become utterly useless and nugatory.’’ The rule 
is to give a change of judicial construction in respect 
toa statute the same effect in its operation on contracts 
and existing contract rights that would be given toa 
legislative amendment; that is to say, make it pros- 
pective but not retroactive. After a statute has been 
settled by judicial construction, the construction be- 
comes, so far as contract rights acquired under it are 
concerned, as much a part of the statute as the text 
itself, and a change of decision is to all intents and 
purposes the same in its effect on contracts as an 
amendment of the law by means of a legislative 
enactment. We recognize fully, not only the right of 
a State court, but its duty to change its decisions 
whenever, in its judgment, the necessity arises. It 
may do this for new reasons, or because of a change of 
opinion in respect to old ones, and ordinarily we will 
follow them, except so far as they affect rights vested 
before the change was made. The rules which prop- 











erly govern courts in respect to their past adjudica- 
tions were well expressed in Boyd v. Alabama, 94 U. 
8. 648. Judgment of U.S. Cire. Ct., E. D. Missouri, 
reversed. Douglass, plaintiff in error, v. Pike county, 
Missouri. Opinion by Waite, C. J. 

CORPORATION — POWER TO MORTGAGE REAL PROP- 
ERTY — STATUTORY CONSTRUCTION — ULTRA VIRES.— 
Under a statute of New York, passed previous to 1864, 
providing for the creation of corporations, under which 
the defendant company came into existence, such com- 
pany was made *‘ capable in law of purchasing, holding, 
and conveying any real and personal estate whenever 
necessary to enable’’ it to carry on its business, but it 
was forbidden to ‘‘mortgage the same or give any 
lien thereon.’ This disability was removed by a later 
act of 1864, which expressly conferred the power be- 
fore withheld. Held, that the company had power to 
give a mortgage to secure future advances and was not 
limited to the right to give one to secure a debt in its 
business and already subsisting. At the common law 
every corporation had, as incident to its existence, the 
power to acquire, hold, and convey real estate, except 
so far as it was restrained by its charter or by act of 
Parliament. This comprehensive capacity included 
also personal effects of every kind. The jus disponendi 
was without limit or qualification. It extended to 
mortgages given to secure the payment of debts. 1 
Kyd on Corp. 69, 76, 78, 108; Angel & A., § 145; 2 Kent’s 
Com. 282; Reynolds v. Stark county, 5 Ohio, 205; 
White W. V. Canal Co. v. Valette, 21 How. 424. A 
mortgage for future advances was recognized as valid 
by the common law. Gardner v. Graham, 7 Vin. Abr. 
52, Pl. 3. See, also, Brinkerhoff v. Marvin, 5 Johns. 
Ch. 326; Lawrence v. Tucker, 23 How. 14. It is be- 
lieved they are held valid throughout the United 
States, except where forbidden by the local law. In 
Thompson v. N. Y. & H. R. R. Co., 3 Sandf. Ch: 
625, the charter authorized the corporation to build a 
bridge. It found one already built that answered 
every purpose aud bought it. The purchase was held 
to be infra vires and valid. Even where such a mort- 
gage is ullra vires no one can take advantage of the 
defect of power involved but the State. As to all 
other parties, it must be held valid and may be en- 
forced accordingly. Silver Lake Bank v. North, 4 
Johns. Ch. 370; National Bank v. Matthews, 98 U. 
S. 621. Inthe latter case this subject was fully ex- 
amined. <A corporation can act only by its agents. If 
there were any such technical defect as is claimed 
touching the execution of this mortgage, it would be 
cured by acquiescence and ratification by the mortga- 
gor. No one else can raise the question. All other 
parties are concluded. Gordon y. Preston, 1 Watts, 
385. Where money had been obtained by a corpora- 
tion upon its securities which were irregular and ultra 
vires, but the money was applied for the benefit of the 
company, with the knowledge and acquiescence of the 
shareholders, the company and the shareholders were 
estopped from denying the liability of the company to 
repay it. In re Magdalena 8. N. Co., 1 Johns. Ch. App. 
691. And the same result follows where such securi- 
ties are issued with the knowledge of the shareholders, 
so far as the money thus raised is applied for the bene- 
fit of the company. In re Cork & Y. R. Co., L. R., 4 
Ch. App. 748. A court of equity abhors forfeitures 
and will not lend its aid to enforce them. Marshall v. 
Vicksburg, 15 Wall. 146. Nor will it give its aid in the 
assertion of a mere legal right contrary to the clear 
equity and justice of the case. Lewis v. Lyons, 13 Ill. 
121. Decree of U.S. Cire. Ct., E. D. New York, af- 
firmed. Jones, appellant, v. New York Guaranty & 
Indemnity Co. Opinion by Swayne, J. 


PRACTICE — DISCRETION OF COURT — NEW TRIAL.— 
A trial court may, in the exercise of its judicial dis- 
cretion, grant a new trial if convinced that its charge 
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was wrong, even though its attention was not called to 
the error complained of before the case was finally 
submitted to the jury. But not so with us. Our 
power is confined to exceptions actually taken at the 
trial. The theory of a bill of exceptions is that it 
states what occurred while the trial was going on. 
Time is usually given to put what was done into an 
appropriate form for the record, but unless objection 
was made and exception taken before the verdict, no 
case is presented for a review here of the rulings at the 
trial. This has been settled in this court since Walton 
v. United States, 9 Wheat. 657. The cases are numer- 
ous to that effect. We have uniformly held that, as a 
motion for new trial in the courts of the United States 
is addressed to the discretion of the court that tried 
the cause, the action of that court in granting or re- 
fusing to grant such a motion cannot bg assigned for 
error here. Ins. Co. vy. Barton, 13 Wall. 603; Schu- 
chardt v. Allens, 1 Wall. 371. Judgment of U.S. Cire. 
Ct., N. D. Illinois, affirmed. Pittsburgh, Cincinnati & 
St. Louis Railway Co., plaintiff in error, v. Heck. 
Opinion by Waite, C. J. 

ES Sa 


NEW JERSEY COURT OF CHANCERY AB- 
STRACT. 
FEBRUARY TERM, 1880.* 





EQUITABLE JURISDICTION —TO APPROPRIATE FOR 
INFANT'S SUPPORT LEGACY PAYABLE AT FUTURE DATE 
— INFANCY. — A father is bound to support his infant 
child, if of sufficient ability, even though the child 
may have an ample estate of its own, but if the father 
is not able to support his child, or not able to support 
it according to its station and expectations, a court of 
equity may appropriate its own estate to its support. 
Where a legacy is given to an infant unconditionally, 
so that it vests at once, but is payable when it attains 
twenty-one, or at any other future time, and its father 
is not able to support it, and the interest arising from 
the legacy is not sufficient for that purpose, a court of 
equity may, in advance of the time fixed for payment 
by the will, order the principal of the legacy applied 
to the support of the legatee. In matter of Bostwick, 
4 Johns. Ch. 100, Chancellor Kent held that it was 
clearly within the power of the court to break in upon 
the capital of the estate of the infants and make an 
allowance out of it, not only for their future main- 
tenance and education, but also to discharge the debt 
already incurred. He cited as precedents for his ac- 
tion, Barlow v. Grant, 1 Vern. 255, and Harvey v. Har- 
vey, 2 P. Wms. 21. In the last case the master of the 
rolls said, that where a legacy is given to an infant, 
payable at twenty-one, but is vested, and there is no 
limitation over, and the legatee has nothing else to 
subsist on, it would be extremely hard that he should 
starve for the sake of his representatives, who, in case 
of his death, would be entitled to his legacy, and that 
in such a case the court will order part of the legacy 
paid presently to provide bread for the legatee. A 
jurisdiction in many respects similar will be found to 
have been excrcised in Greenwell v. Greenwell, 5 Ves. 
195; Chambers v. Goldwin, 11 id. 1, and Ew parte Cham- 
bers, 1 Russ. & Myl. 577; 2 Perry on Trusts, $§ 615, 618. 
It seems never to have been doubted that where a 
legacy is given to an infant unconditionally, so that it 
vests at once, but is payable when he attains twenty- 
one, or at auy other future time, and there is a direc- 
tion to invest, so that the interest for the interim may 
be accumulated and paid over with the principal, it is 
competent for a court of equity, notwithstanding the 
direction for accumulation, to order the interest to be 
applied to his support, if he is without other means. 
Stretch v. Watkins, 1 Madd. 253; Evans v. Massey, 1 





* To appear in 5 Stewart (32 N. J. Eq.) Reports. 





You. & Jer. 196. This doctrine was recognized by this 
court in Tompkins v. Tompkins’ Ex’r, 3 C. E. Gr. 308. 
Stephens v. Howard’s Ex’rs. Opinion by Van Fleet, 
V. G. 

MINING — LICENSE TO DIG ORE DOES NOT GRANT 
ESTATE — WHEN REVOCABLE— ABANDONMENT OF LI- 
CENSE. — A contract giving a party an exclusive right 
to dig ore in certain lands, no estate or interest in the 
land being granted, is a license and not a grant or de- 
mise. Hanley v. Wood, 2B. & A. 724; Funk v. Halde- 
man, 53 Penn. St. 229; Richman v. Baldwin, 1 Zabr. 
390; Cook v. Stears, 11 Mass. 537. ‘* A license to work 
amine differs from a lease in this: A license simply 
confers a right of property in the minerals when they 
have been severed from the freehold, while a lease is a 
conveyance of an actual interest in the thing demised.” 
Bainb. on Mines, 117. A license, pure and simple, is a 
mere personal privilege; it doth extend but to him to 
whom it was given, and cannot be granted over. 
Prince v. Case, 10 Conn. 375; Jackson v. Babcock, 4 
Johns. 417; Howes v. Ball, 7 Barn. & Cress. 481. Even 
when money has been paid for it, it is revocable, at 
law, at the pleasure of the licensor. Hetfield v. Cen- 
tral L. R. Co., 5 Dutch. 221; S. C., id. 571. The death 
of either of the parties will terminate it. Johnson v. 
Carter, 16 Mass. 443; Ruggles v. Lesure, 24 Pick. 187. 
Even when under seal, the licensor may revoke it at 
will. 2Am. Lead. Cas. 376; Wood v. Leadbitter, 13 
M. & W. 845. And when it affects lands, a conveyance 
of them will revoke it. Thomas v. Sorrell, Vaugh. 
351. <A license is an authority to go upon the land of 
the licensor and do an act or series of acts there, but 
passes no estate or interest in the land. Unless coupled 
with an interest, or an equity has been created by acts 
done in pursuance of a license, a license is always sub- 
ject to revocation in either of tho following methods: 
(1), by the will of the licensor; (2), by the death of 
either of the parties, or (3), by a conveyance of the 
land upon which it was intended to operate. Where 
a mining license is granted by a licensor, for the pur- 
pose of having his lands explored and their mineral 
resources developed, and it contains a provision that 
if the licensee concludes to abandon digging ore, he 
shall notify the licensor, if the licensee, after making 
an opening in the lands and finding a large deposit of 
ore, does in fact abandon the enterprise, because the 
ore is comparatively valueless, he will be held to have 
abandoned the mine, though he gave no formal notice. 
His conduct, under such circumstances, constitutes the 
best sort of notice. Silsby v. Trotter, 2 Stew. 223; 
Norway vy. Rowe, 19 Ves. 144. East Jersey Iron Co. v. 
Wright. Opinion by Van Fleet, V. C. 


STATUTE OF LIMITATION— DOES NOT BAR EQUITA- 
BLE SUIT FOR LEGACY.—The statute of limitations is 
not a bar to a suit in equity for the recovery of a 
legacy payable out of the personal estate only. The 
fact that, by statute, legacies are made recoverable in 
the courts of law, will not deprive this court of its 
jurisdiction, nor bind it by limitations which may 
trammel those courts. Frey v. Demarest, 1 C. E. Gr. 
236. The grounds of jurisdiction in equity, to compel 
payment of legacies, are said by Judge Story to be 
various, and he lays it down as a universal ground for 
the jurisdiction, that the executor is treated as a 
trustee for the benefit of the legatees; and therefore, 
as a matter of trust, legacies are within the cognizance 
of courts of equity, whether the executor has assented 
thereto or not. Story’s Eq. Jur., § 593. See, also, Wil- 


lard’s Eq. Jur. 498; Wind v. Jekyl, 1 P. Wms. 575; 
Farrington v. Knightly, id. 544; Decouche v. Savetier, 
8 Johns. Ch. 190, 216; Norton v. Turvil, 2 P. Wms. 145. 
In the absence of a remedy at law, clearly the statute 
would not apply. Williams on Ex’rs, 2028, 2029, 2030; 
Wisner v. Barnet, 4 Wash. C. C. 681; Arden v. Arden, 
1 Johns. Ch. 313; Irby v. McCrae, 4 Desauss. 422, 
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“The plea of the statute of limitations to an ordinary 
action of a legacy has never been known. It has long 
been a settled principle that the statute does not apply 
in such a case; and it has been ever so understood in 
England, both in the common law and ecclesiastical 
courts. Chancery has refused to adopt the rule by 
analogy to the statute, because an executor stands in 
the relation of a trustee, and whilst the trust subsists, 
the statute has not been permitted to run.” Angell 
on Lim. (5th ed.) 87. Hedges v. Norris. Opinion by 
Runyon, Ch. 
—»>____ 


KANSAS SUPREME COURT ABSTRACT. 
JANUARY TERM, 1880.* 


CONTRACT — SALE — MISREPRESENTATION AS TO MAR- 
KET PRICE NO GROUND FOR AVOIDANCE. — A misrepre- 
sentation as to the market price of an article of general 
commerce, made falsely and fraudulently by one party 
to induce a sale, and relied upon by the other, will not 
avoid a contract therefor, when there are no circum- 
stances making it the special duty of the one party to 
communicate the knowledge he possesses, and none 
giving him peculiar means of ascertaining such market 
price. In Bishop v. Small, 63 Me. 12, the court held 
that an action of deceit will not lie upon a seller’s false 
representations, either as to what a patent right cost 
him, or at what price he had sold territorial rights 
therefor, or upon his statements as to its merits or 
prospective profits. The exact question was ruled upon 
in Indiana, where the Supreme Court held ‘“ that mis- 
representations by one contracting party to the other, 
as to the value or quantity of a commodity in market, 
when correct information on the subject is equally 
within the power of both parties, with equal diligence, 
do not, in contemplation of law, constitute fraud. 
Foley v. Cowgill, 5 Blackf. 18. And this rule is fol- 
lowed by that court in Cronk v. Cole, 10 Ind. 485, where 
it was decided “‘ that it cannot be said that the market 
value of a commodity is peculiarly within the knowl- 
edge of one person more than another, as the channels 
of information are equally open to all; and a party to 
a contract of sale of a marketable commodity has no 
right to rely upon the representations of the other 
party touching the market value of that commodity.” 
And in support of these views the court cites Chitty 
on Cont. 681, and Bailey v. Merrill, 3 Bulstr. 94; 
Moore v. Turbeville, 2 Bibb, 602, and others there re- 
ferred to. See, also, 2 Kent’s Com. 486. Graffenstein 
v. Epstein & Co. Opinion by Brewer, J. 


DrvorcE— ANNULMENT RESTORES PARTIES TO FOR- 
MER CONDITION— PUBLIC POLICY — JURISDICTION. — 
(1) When a decree of divorce is set aside and annulled, 
the marital relations of the parties are placed back in 
the same condition as they were before the divorce 
was granted; and it can make no difference that the 
party to whom the divorce was granted has married in 
the meantime, or that a child has been born as the 
fruit of this second marriage—for the courts cannot 
be divested of their power to set aside decrees of 
divorce by the subsequent acts of the party procuring 
the divorce, or by the subsequent acts of third persons. 
(2) Where a divorce is wrongfully obtained, a subse- 
quent agreement between the parties that it shall not 
be disturbed is against public policy, and void. (3) 
Where it is shown that a court of a sister State pos- 
sesses general jurisdiction, including the power to 
grant divorces, and such a court grants a divorce, and 
then sets the same aside, it will be presumed, in the 
absence of any thing to the contrary, that such court 
had the power and jurisdiction to set aside said di- 
vorce. Comstock v. Adams. Opinion by Valentine, J. 





* To appear in 23 Kansas Reports. 





HOMESTEAD — WHEN MONEY FROM SALE OF NOT Ex- 
EMPT. — When a person sells his homestead and does 
not at the time have any intention of using the pro- 
ceeds thereof in purchasing another homestead, and 
has no intention of purchasing another homestead 
immediately with any proceeds, such proceeds are not 
exempt from the payment of his debts. Nor can such 
person, after an action has been brought against him 
to subject such proceeds to the payment of a debt, 
render such proceeds exempt from the payment of 
such debt by then forming an intention to use such 
proceeds in procuring another homestead. Smith v. 
Gore. Opinion by Valentine, J. 


PRESUMPTION — THAT PARTY IS NOT WRONG-DOER 
— THAT EXTRA-TERRITORIAL LAWS AGREE WITH HOME 
LAWS— RAILROAD IN INDIAN TERRITORIES. —In an 
action by a brakeman against a railroad company to 
recover damages sustained while engaged in running a 
train, through the negligence of the company, an 
objection to the introduction of any testimony was 
sustained on the ground that the petition, which 
averred that the injury was done in the Indian country 
south of Kansas, contained no allegation that either 
plaintiff or defendant had license or legal authority to 
enter that country, or engage in the running of rail- 
road trains through it, or that there was any law in 
force within its limits, either giving a cause of action 
for such a wrong or prescribing a rule of damage. 
Held, error; that there is no presumption that a party 
is a wrong-doer because of entering into any State or 
Territory of the United States or engaging therein in 
any ordinarily lawful occupation; the presumption is 
the reverse. That if we take judicial notice of the 
laws and treaties of the United States designed to se- 
cure to the Indians the occupation of this country, we 
find special reservation of aright to license the con- 
struction of arailroad through it, and from the long 
continuance of the defendants in running this railroad, 
we are to presume that they have received such license. 
That as the act complained of is one which both by 
the common and the civil law, as well as by the dic- 
tates of natural justice, entitles the injured party to 
compensation, we are to presume that the laws in force 
within that locality are so like ours as to give a right 
to relief; or perhaps it were better to say that no law 
has been enacted in that jurisdiction which counte- 
nances such a wrong, or permits it to go unredressed. 
“The general rule is, that in the absence of proof to 
the contrary, the court will presume that the laws of a 
foreign State are precisely like the laws of the State in 
which the court is held. That is to say, the laws of a 
country to whose courts a party appeals for redress, 
furnish, in all cases, prima facie, the rule of decision; 
and if either party wishes the benefit of a different 
rule or Jaw, as, for instance, lex domicilii, lex loci con- 
tractus, or lex loci ret site, he must aver and prove it.” 
Tyler on Usury, 8; Monroe v. Douglas, 5 N. Y. 447. 
Oras said in Dodge v. Coffin, 15 Kans. 285: “In the 
absence of any thing showing the contrary, we pre- 
sume that the laws of other States are substantially 
the same as our own; ’ and in support of this, he cites 
a number of authorities. See, also, Hynes v. McDer- 
mott, N. Y. Common Pleas, 19 Am. Law Reg. (N. 8.) 
219; O’Rourk v. O’Rourk, 9 Rep. 471. Speer v. Mis- 
souri, Kansas & Texas Railway Co. Opinion by 
Brewer, J. 


WISCONSIN SUPREME COURT ABSTRACT. 

CHATTEL MORTGAGE — DESCRIPTION OF MORTGAGED 
PROPERTY. — A chattel mortgage described a yoke of 
oxen as four years old at the date of the mortgage, 
whereas they were but two and one-half years old. 
The mortgagor, at the time and afterward, had only 
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one yoke of oxen. Held, that the mistake in age 
did not invalidate the mortgage as to subsequent pur- 
chasers. Harding v. Coburn, 12 Metc. 333; Barry v. 
Bennett, 7 id. 354; Lawrence v. Evarts, 7 Ohio St. 194; 
Herman on Chat. Mort., §§ 39, 40, 41; Thomas on Mort. 
469; Call v. Gray, 37 N. H. 428. In Sargent v. Solberg, 
22 Wis. 132, this court held that a chattel mortgage 
which described the property mortgaged as “fifty 
cords of wood piled upon lot 1, block 83, etc.,”” was not 
void, although the evidence showed that there were 
eighty-five cords of wood in lot 1, at the time the mort- 
gage was given, owned by the mortgagor. The court 
below permitted the mortgagee to show by parol evi- 
dence that a certain pile of wood on said lot, contain- 
ing nearly fifty cords, was the wood intended to be 
mortgaged, and upon appeal this court held that such 
parol evidence was clearly admissible. Justice Cole, 
in delivering the opinion, says: ‘*1t would undoubt- 
edly be a very desirable rule, if it were possible, to 
describe property mortgaged so that one could ascer- 
tain from the face of the instrument itself what prop- 
erty was intended to be embraced therein. But it is 
evident that resort must frequently be had to parol 
evidence to apply the description in the mortgage. It 
is not readily perceived how the description of the 
wood in this case could have been more certain and 
specific; and as there were several other piles of wood 
on the same lot, it was necessary to resort to extrinsic 
proof to identify the property.” Harris v. Kennedy. 
Opinion by Taylor, J. 

[Decided Feb. 24, 1880.] 

INFANCY — WHEN MORTGAGE BY INFANT FOR PUR- 
CHASE- PRICE OF CHATTELS VALID —SURETYSHIP.—A 
surety upon an infant’s notes for purchase-money of 
chattels, who has paid a judgment upon the notes, and 
received from the infant a note for the amount so 
paid, secured by mortgage of the same chattels, is enti- 
tled to hold the property as against a subsequent pur- 
chaser from the infant with knowledge of the mort- 
gage. The law is well settled that an infant who has 
purchased personal property and given a mortgage 
upon it to secure the purchase-money, ora part of it, 
cannot avoid the mortgage under the plea of infancy 
without rendering void the sale and losing his rights 
under it. Heath v. West, 28 N. H. 101; Tyler on Inf. 
78. In Curtis v. McDougal, 26 Ohio St. 66, which is a 
case very much in point, the court say: ‘‘ Without 
stopping to discuss the general disabilities or privileges 
of infancy, we hold that where an infant purchases a 
chattel, and at the same time, and in part performance 
of the contract of purchase, executes a mortgage on 
the purchased property to secure the payment of the 
purchase-money, it is not within the privileges of 
infancy to avoid the security given without also avoid- 
ing the purchase. If, in such case, the infant would 
rescind a part, he must rescind the whole contract, and 
thereby restore to his vendor the title acquired by the 
purchase. The privilege of infancy may be used as a 
shield, but not as a sword; and in such case, if the 
infant sells the mortgaged property, the purchaser 
takes it subject to the mortgage.”’ In Callis v. Day, 38 
Wis. 643, the same principle was applied to a purchase 
of real estate by infants, and giving back notes and 
mortgage for the purchase-money. This court decided 
that the contract was not void, but only voidable, 
and the fact that the infants retained possession of the 
property after reaching their majority was a ratifica- 
tion of the whole contract and made it binding upon 
them. See Skinner v. Maxwell, 66 N. C. 45; Carey v. 
Burton, 32 Mich. 34. Knaggs v. Green. Opinion by 
Cole, J. 

[Decided March 9, 1880.] 


PROCESS — REGULARLY ISSUED, VALID TO PROTECT 
ACTS UNDER, THOUGH SUBSEQUENT ERROR AVOIDS 
PROCEEDINGS. — According to the general tendency of 





modern decisions, one who does an act under a lawful 
authority will not be rendered a trespasser ab initio by 
subsequent irregularities, except where he does or 
consents to some positive act which goes to show that 
the original lawful act was done with an unlawful pur- 
pose. Accordingly, the plaintiff in an attachment suit 
in justice’s court may justify a taking of defendant’s 
goods under a valid attachment, although the subse- 
quent judgment against the attachment defendant and 
sale of the goods on execution, are invalid, for reason 
of a subsequent failure of the justice to cause notice to 
such defendant to be posted and published as required 
by law where personal service of the writ is not made, 
and this, though such attachment plaintiff received a 
portion of the money made on the execution. In 
Stoughton v. Mott, 25 Vt. 668, will be found a very 
learned and full discussion of this question by Red- 
field, ©. J. See, also, Eaton v. Cooper, 29 Vt. 444, 
where the same distinguished jurist, in delivering the 
opinion of the court, in effect states that ‘‘ the taking of 
property by virtue of a writ of attachment may be 
justified by the officer and creditors’ attorney without 
showing regular subsequent proceedings in obtaining 
judgment, taking out execution,” etc. The cases gen- 
erally tend to support the proposition laid down in 
Gates v. Lounsbury, 20 Johns. 427, that ‘‘when an act 
is lawfully done it cannot be made unlawful unless by 
some positive act incompatible with the exercise of the 
legal right to do the first act.”’ Grafton v. Carmichael, 
Opinion by Cole, J. 

[Decided March 9, 1880.] 


IOWA SUPREME COURT ABSTRACT. 

INSANITY — MONOMANIA NOT GROUND FOR AVOID- 
ING VOLUNTARY DEED.— Where a person was insane 
upon the subject of religion but upon all other sub- 
jects was sane, held, that this would not be ground for 
setting aside a voluntary conveyance to his wife at the 
suit of his heir after his death. Neither contracting 
nor testamentary capacity requires entire soundness 
of mind. ‘*There must be such a condition of insan- 
ity or idiocy as from its character or iutensity disables 
him from understanding the nature and effects of his 
acts.’’ Parsons on Cont. 383; Ex parte Nottington, 1 
Ala. 400. See Potts v. House, 6 Ga. 324, Townsend v. 
Townsend, 7 Gill, 10; Boyd v. Eby, 8 Watts, 71; James 
v. Langdon, 7 B. Monr. 198. In Boyce v. Smith, 9 
Gratt. 704, a question arose which was substantially 
the same as that involved in the case at bar, It was 
held that a monomaniac might make a valid contract 
where the monomania did not extend to the subject 
out of which the contract grew. Burgess v. Pollock. 
Opinion by Adams, C. J. : 
[Decided April 7, 1880.] 


MUNICIPAL CORPORATION —LOT-OWNER NEGLECT- 
ING TO REPAIR SIDEWALK WHEN DIRECTED BY OR- 
DINANCE NOT LIABLE FOR INJURY TO TRAVELLER 
FROM NON-REPAIR. — A city, by ordinance, required a 
lot-owner to repair the sidewalk in front of his prem- 
ises in default of which he was to be liable to a fine. 
The lot-owner :ailed to 1epair, in consequence of which 
a traveller was injured. He brought action against the 
city for such injury and recovered judgment therefor, 
which the city was compelled to pay. Held, that the 
lot-owner was not liable to the city for the amount 
paid by iteupon such judgment. In case of the lot- 
owner failing to do the work required, he simply fails 
to pay his taxes ina manner which the city may law- 
fully require, but he is not liable for injuries resulting 
from defective sidewalks which were not repaired, for 
the reason he did not pay his assessment either of labor 
or of money. The ordinance of the city provides that 
in case the lot-owner fails or refuses to make repairs of 
sidewalks required he is liable to a fine. That it is but 
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a method of enforcing the performance of the work, 
which is in lieu of the taxes. It imposes no liability 
upon the lot-owner ffor injuries resulting because the 
work is not done, which rests only where the authority 
to order the work is found. Kirby v. Boylston Mar- 
ket Co., 14 Gray, 249; Flynn v. Canton Co., 40 Md. 
312; 8. C., 17 Am. Rep.603; Heeney v. Sprague, 11 R. I. 
456; Eustace v. Jahns, 38 Cal. 3; Jansen v. Atchinson, 
16 Kans. 358. City of Keokuk v. Independent District 
of Keokuk. Opinion by Beck, J. 

[Decided April 20, 1880. ] 





CRIMINAL LAW. 


EVIDENCE — STATEMENT OF PARTY ON FORMER 
TRIAL. — Upon a trial for larceny, defendant was con- 
victed, but the verdict was set aside and a second trial 
had. On such second trial a statement made by de- 
fendant as a witness on the former trial, with evi- 
dence of another witness on such trial contradicting 
it, was admitted. Defendant made no such statement 
on the second trial. Held, that the evidence was prop- 
erly admitted. It was never doubted that the conduct 
of a suspected party, when charged with a crime, may 
be put in evidence against him, when itis such as an 
innocent man would not be likely to resort to. Thus 
it may be shown that he made false statements for the 
purpose of misleading or warding off suspicion. Though 
these are by no means conclusive of guilt, they may 
strengthen the inferences arising from other facts. 
State v. Williams, 27 Vt. 724; Rex v. Higgins, 3C. & 
P. 603; Rex v. Steptoe, 4 id. 397. So it may be shown 
that the accused fled to escape arrest, or broke jail, or 
attempted to do so (Whaley v. State, 11 Ga. 123); or 
offered a bribe for his liberty to his keeper. People v. 
Rathbun, 21 Wend. 509. These are familiar cases and 
rest in sound reason. But the case of deliberate fab- 
rication of evidence, or of attempt in that direction, 
would seem to be still plainer. In People v. Marion, 
29 Mich. 31, 39, an objection to evidence that the de- 
fendant had attempted to tamper with a witness and 
with the jury was thought so manifestly baseless that 
it could scarcely be made seriously. In Common- 
wealth v. Webster, Bemis, 210, anonymous letters writ- 
ten by defendant to mislead the officers were received 
as bearing upon his guilt. All these attempts to avoid 
a trial, to evade conviction by frauds upon the law, or 
to lead suspicion and investigation in some other di- 
rection by false or covert suggestions or insinuations, 
are so unlike the conduct of innocent men that they 
are justly regarded as giving some evidence of a con- 
sciousness of guilt. They do not prove it, but the jury 
are entitled to consider and weigh them in connection 
with the more direct evidence. Toler v. State, 16 Ohio 
St. 583, 585. Michigan Supreme Court, April 21, 1880. 
People of Michigan v. Arnold. Opinion by Cooley, 
J.; Marston, J., dissented. 


JURY — EFFECT OF MISCONDUCT OF — WHEN NEW 
TRIAL NOT GRANTED. — Where, in the minds of the 
court, there is some question as to the guilt of the ac- 
cused, but not enough to authorize it to interfere for 
that reason alone, any misconduct of the jury, pending 
the trial, should demand a more prompt interposition 
on the part of the court than in a case where there is 
no question as to his guilt. Again, where the guilt of 
the accused is manifest, and the punishment fixed by 
the verdict is not unusual or at all disproportionate to 
the character of the offense and its enormity, as shown 
by the proofs, the court would not be under the same 
obligation to set it aside, on account of improper 
methods having been used by the jury for the purpose 
of reaching an agreement, as in a case where, under 
like circumstances, the punishment was manifestly all 









A jury found defendant guilty of larceny, the larceny 
being of a very aggravated character, and assessed the 
punishment at five years’ imprisonment in the peniten- 
tiary. One indicted for the same offense had plead 
guilty and been sentenced to four years’ imprisonment. 
In discussing the verdict the jury differed widely as to 
the amount of punishment, and it was agreed that 
each juror should write down the term he favored, 
that the different terms be added together and the 
aggregate divided by twelve, and the result be adopted 
as the verdict. This was done and the result was three 
years and several months, and the several months were 
thrown off to satisfy those favoring a shorter time. 
Held, that the verdict would not be set aside. Illinois 
Supreme Court, March 10, 1880. Cochlin v. People of 
Illinois. Opinion by Mulkey, J. 


PLEADING — DUPLICITY — JOINDER OF RAPE AND 
INCEsT. — Under a provision of statute law that ‘if 
any persons within the prohibited degrees carnally 
know each other they shall be deemed guilty of incest ”’ 
held, that a party could not, by the same act, be guilty 
of both rape and incest. Rape and incest have each a 
distinct element of criminality. The use of force is 
criminal, but the criminality is essentially different 
from the corruption of the mind of the other party 
where force is wanting. In People v. Harriden, 1 
Park. Cr. (N. Y.) 344, it was held, under a similar 
statute, that where the illicit connection is accom- 
plished by force the defendant cannot be convicted of 
incest, but only of rape. In Noble v. State, 22 Ohio St. 
541, the court assumed and stated by way of argument 
that the crime of incest can be committed only by two 
willing parties. It follows that rape and incest are 
necessarily distinct offenses and should not be charged 
in the same indictment. Iowa Supreme Court, March 
19, 1880. State of lowav. Thomas. Opinion by Adams, 
C. J.; Beck and Day, JJ., dissented. 





INSURANCE LAW. 





FIRE POLICY — CONDITION AGAINST DESTRUCTION 
BY MILITARY OR USURPED POWER— PROXIMATE 
cAUSE.—The P. Insurance Company insured buildings 
in Portsmouth, Va., against loss by fire by a policy 
containing this clause: ‘‘ Provided always, and it is 
hereby declared, that this corporation shall not be 
liable to make good any loss or damage by fire, which 
may happen or take place by means of any invasion, 
insurrection, riot, or civil commotion, or any military 
or usurped power.”’ On the 17th of April, 1861, while 
the policy was in force, the Virginia Convention 
passed the ordinance of secession, but this was not 
ratified by the people of that State until the latter 
part of May following, and it was not until June 19th, 
1861, that the Convention formally ratified the Consti- 
tution of the Confederate States and proclaimed it 
binding upon the people of Virginia. On the 20th of 
April military companies of Virginia were called out 
by the governor and stationed around the United 
States navy yard at Portsmouth, and they placed 
obstructions in the river near there to prevent passage 
of United States vessels of war. On that day the 
United States forces began che removal of stores, etc., 
from the navy yard, and having completed the load- 
ing of them on vessels, set fire to the buildings in the 
navy yard, which fire vas communicated immediately 
to the insured building which was near by and de- 
stroyed it. Held, that she insurance company was lia- 
ble upon the policy. The general undertaking ex- 
tended to all loss by fire from whatever cause, unless 
occasioned by the fraud or design of the insured. As 
was said in City Fire Ins. Co. v. Corlies, 21 Wend. 367, 
the company agrees to make good unto the assured all 





the law would permit under the circumstances proven. 





such loss or damage to the property as shall happen by 
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fire. Thus far, there is no limit or qualification of the 
undertaking. If the loss happen by fire, unless there 
was fraud on the part of the assured, it matters not 
how the flame was kindled, whether it be the result of 
accident or design, whether the torch be applied by 
the honest magistrate or the wicked incendiary, 
whether the purpose was to save a city, as at New 
York, or a country, as at Moscow, the loss is equally 
within the terms of the contract. That the insurers 
intended the general engagement should extend to 
every possible loss by fire is evident from the fact that 
they afterward proceeded to specify particular losses 
by fire for which they will not be answerable. See, 
also, Insurance Co. of Alexandria v. Lawrence, 10 Pet. 
517. The loss by fire being admitted, the burden of 
proof is on the insurer, claiming exemption from lia- 
bility, to show that it falls within the exceptions. 6 
Rob. Prac. 73, citing Pelly v. Roy. Exch. Asso. Co., 1 
Burr. 374. The proximate cause of the loss was the 
act of the United States. The fire, originated by that 
act, was “‘ continuous.’’ The force set in motion by 
the hand that first applied the torch was uninterrupt- 
edly and unceasingly operative until all the buildings 
were destroyed, and the cause of the loss of all was 
the same, not less of the loss of the one last burnt than 
of the one first fired. In determining in each particu- 
lar case, whether the alleged cause of a catastrophe is 
proximate or too remote in alegal view, it is said that 
one of the most valuable criteria furnished by the 
authorities is to ascertain whether any new cause has 
intervened between the fact accomplished and the 
alleged cause. If a new force or power has intervened 
of itself sufficient to stand as to the cause of the mis- 
fortune, the other must be considered as too remote. 
Ins. Co. v. Tweed, 7 Wall. 44, 52; Milwaukee, etc., 
Railway Co. v. Kellogg, 94 U. S. 469; Ins. Co. v. 
Transportation Co., 12 Wall. 199; Ins. Co. v. Seaver, 19 
id. 542. Certainly, in this case there was no new inde- 
pendent cause intervening between the alleged cause, 
the setting fire to the ship-house and the accomplished 
fact, the destruction of the insured building, sufficient 
of itself to stand as to the cause of the misfortune 
which occurred. The loss was not caused by an insur- 
rection, riot, or civil commotion, or an usurped or mil- 
itary power within the authorities. There were only 
lawful authorities acting, the United States and the 
State of Virginia, the act of secession being yet incho- 
ate. A civil commotion is ‘‘an insurrection of the 
people for general purposes, though it may not amount 
to a rebellion where there is a usurped power.” Lang- 
dale v. Mason, 1 Bennet’s Fire Ins. Cas. 16; Spruill v. 
North C. M. L. Ins. Co.,1 Jones, 126. These cases 
do not distinguish between ‘‘military power” and 
** usurped power,’’ and Lord Mansfield plainly speaks of 
both as the same. His language is, ‘‘ the words military 
or usurped power are ambiguous, but they have been the 
subject of a judicial determination. They must mean 
rebellion conducted by authority,” etc. Drinkwater 
v. Corporation, etc., 1 Ben. F. Ins. Cas. 12; City Fire 
Ins. Co. v. Corlies, 21 Wend. 367. There was no war 
existing then between the United States and Virginia. 
The words ‘ military or usurped power’’ mean “ mil- 
itary and usurped power.’’ Insurance Co. v. Boon, 40 
Conn. 575. See May on Ins. 490; Case of Ins. Co. v. 
Boon, 95 U. 8.117, distinguished. Virginia Sup. Ct. of 
Appeals, January term, 1880. Portsmouth Ins. Co. v. 
Reynolds, Admx. Opinion by Burks, J. 

—— MISREPRESENTATION — NEGLECT TO ANSWER 
PRINTED QUESTIONS NOT CONCEALMENT. — An appli- 
cation for a fire policy included a survey which con- 
tained a large number of printed questions with blanks 
left for theapplicant to sign. Many of these questions 
were answered, and some of them were not. Among 
the unanswered ones was this: ‘*‘ External Exposure — 
What is the distance, occupation and materials of all 
buildings within 150 feet? north, east, south, west?”’ 





There were a number of inflammable buildings within 
the distance named of the insured property. Held, 
that the company could not, after the issue of the 
policy, set up the omission of the answer as a conceal- 
ment avoiding the policy. The rule appears to be that 
the issuing of a policy where a portion of the ques- 
tions in the application remain unanswered is a waiver 
of answers to such questions. May on Ins., § 166, cit- 
ing Wilson v. Hampden Fire Ins. Co., 4 R. I. 159; 
Campbell v. Ins. Co., 37 N. H. 35; Liberty Hall Asso. 
v. Housatonic Ins. Co., 7 Gray, 261. In the case of 
Hall v. The Ins. Co., 6 Gray, 185, it was said by Shaw, 
Cc. J.: ** The fact that one question was unanswered is 
immateria! ; in fact many questions were not an- 
swered. The company, by consenting to make the 
policy upon the application as it was, waived all claim 
to further answers. When the company came to issue 
this policy they saw that the interrogatory was unan- 
swered. It was in their power then to decline the risk 
or seek further information. Having issued it they 
must be presumed to have been satisfied with the risk. 
Pennsylvania Sup. Ct., Jan. 5, 1880. American Ins. 
Co. v. Paul. Opinion by Paxon, J. 


——__>___—_——- 


NEW BOOKS AND NEW EDITIONS. 


ABpotTtT’s NATIONAL DIGEST. 

A Digest of the Reports of the United States Courts, and of 
the Acts of Congress, from July, 1877, to May, 1880. Com- 
prising the Decisions in United States Reports, vols. 
94-99 ; Clifford, vol. 3; Blatchford, vols. 14, 15; Bissell, 
vol. 7; Hughes, vols. 1, 2, and 3. Sawyer, vols. 4, 5; 
Lowell, vol. 2; National Bankruptcy Register, vols. 
15-18; MacArthur, vol. 2; Dillon, vol. 4; Benedict, vol. 
8. Court of Claims, vols. 12, 13, 14; and in the current 
law magazines; also the public general acts of Congress 
in the Statutes at Large, vol. 20. By Benjamin Vaughan 
Abbott. Vol. VIII. Being the fourth supplement to 
Abbott’s National Digest. New York: Geo. 8. Diossy 
1880. Pp. iv, 636. 


‘(HIS is a timely and apparently well executed work. 

It is a matter of convenience to have these decis- 
ions noted in an independent form, and more promptly 
than could be expected in the annual volume of the 
United States Digest, by the same compiler. Of Mr. 
Abbott’s great merits as a reporter we have spoken too 
often to need to dwell upon them now. The publish- 
er’s duty has been well done. 


II HAWLEY’ AMERICAN CRIMINAL REPORTS. 
American Criminal Reports. A series designed to contain 
the latest and most important criminal cases determined 
in the Federal and State courts in the United States, as 
well as selected cases important to American lawyers, 
from the English, Irish, Scotch, and Canadian Law 
Reports, with Notes and References. By John G. Haw- 
ley, late prosecuting attorney at Detroit. Vol. II. 
Chicago: Callaghan & Company, 1880. Pp. xiii, 691 


This volume contains 137 cases. It is impracticable to 
call attention to any of them in particular, for there is 
not an unimportant or uninteresting case among them. 
The selection has been most admirably made. The 
volume contains nearly all the very recent cases of in- 
terest, coming down to the very latest volumes of 
State reports in many instances, and even containing a 
large number of cases not yet reported in the regular 
series. There are a number of useful notes by the 
reporter, and many convenient references. The series 
is to be heartily commended to the profession. There 
are two matters in which the volume seems to us 
defective. The notes are by no means complete. For 
example, the note to the first case, on the admissibility 
in evidence in a murder case of the statement of the 
deceased, just before death, as to where and for what 
purpose he was going, does not contain avy reference 
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to many of the most important authorities. Again, 
the index is not very good. The same case illustrates 
this. The point should be indexed certainly under 
Evidence, with perhaps a cross-reference to Res geste. 
It is not so indexed, but it is indexed under Abortion. 
It is easy to correct these things. 

—_——__>—_—___—___ 


CORRESPONDENCE. 


DEMURRERS UNDER THE CODE. 


To the Editor of the Albany Law Journal: 

There should be no difficulty on the subject of judg- 
ment on demurrer. The confusion arises from over- 
looking the difference between an order and a judgment. 
I confine myself to common-law actions. 

On the decision of a demurrer the court orders the 
judgment to be entered, the clerk enters the judgment. 
The decision is not the judgment. ‘In common-law 
actions no judgment is pronounced except by the 
record which is made up in the clerk’s office.”” Mor- 
GAN, J. Butler v. Lee, 3 Keyes, 76. 

Suppose demurrer to complaint decisive for defend- 
ant. The order is that defendant have judgment, 
either with or without leave to amend. If leave to 
umend and amendment made, no judgment is neces- 
sary. If no leave to amend or leave not availed of, the 
clerk enters judgment (final) for defendant and makes 
up roll. z 

Suppose the same demurrer decisive for plaintiff. 
The order is that plaintiff have judgment, with or 
without leave to amend, and goes on to direct how the 
damages are to be assessed, and after assessment judg- 
meut for the amount assessed. If there is an amend- 
ment no judgment is necessary; if there is not an 
amendment, the clerk enters judgment (interlocutory) 
that plaintiff have judgment, and directing an assess- 
ment of damages, and that judgment be had for the 
amount assessed. Arollis made up. From this judg- 
ment the defendant may appeal. 

My experience is that I can’t make judges or oppo- 
nents understaud that this is the course to be pursued. 


ak. 





ae 

NEW YORK COURT OF APPEALS DECISIONS. 

7. following decisions were handed down Tuesday, 
June 15, 1880: 

Judgment aflirmed with costs— Lawler v. Maher; 
The Watertown Ins. Co.; Guckenheimer v. Angevine ; 
Lee v. Garyguilo; Titus v. Glen’s Falls Insurance Co.; 
Long v. The Mayor, etc., of New York; Seery v. 
The Mayor, etec., of New York; Preston v. Ganoung. 
—— Order affirmed, with costs— Williams v. Thorn; 
Chesterman v. Eyland; In re assignment of Lewis. — 
Order affirmed and judgment absolute for defendant, 
on stipulation with costs — Ward v. Stahl. —— Appeal 
dismissed, with costs (one bill only in these two cases) 
—Inre Townsend v. Nebenzahl; People ex rel. Town- 
send vy. Lawrence, a Justice, ete. Motion for re- 
argument denied, with $10 costs— Rogers v. Laytin. 

—_——_>___—_ 


NOTES. 

‘WHE Southern Law Journal and Reporter for May 

contains a leading article on Personal Identity, by 
A. B. McEachin. —— The New Jersey Law Journal for 
June says: ‘In a recent case brought before the chan- 
cellor at Chambers the question arose whether a tele- 
graph operator could be compelled by subpoena to 
produce a dispatch sent by the defendant in a suit for 
divorce to her alleged paramour. The telegraph com- 





pany asked that the operator might be excused from 
obeying the subpoena on the ground that they were 








bound to their customers to keep all dispatches secret. 
The chancellor held that telegrams were not as such 
privileged communications, but were subject to com- 
pulsory production in the same manner as letters; that 
a telegram in charge of acompany might be reached 
by the courts in the same manner as a letter in the 
hands of a messenger. If a dispatch is relevant and 
competent evidence and is described with sufficient 
certainty in the subpoena, the company cannot refuse 
to produce it. In a case like the present, public policy 
does not require that any means of communication 
should be protected against examination.”’ 

The Canada Law Journal says: ‘ Is there any diver- 
sity of opinion regarding the following deliverance of 
the Solicitors’ Journal? ‘The tendency of the day in 
all matters—and legal matters form no exception — 
seems to us to be toward over-elaboration. Essays 
such as Lord Bacon’s could never be produced at the 
present day; where he would write an essay on a topic 
in a couple of pages, a tinker of the present day would 
occupy forty. The same kind of observation applies 
to many judgments of the present day.’ In this con- 
nection we would commend the singular succinctness 
— the comprehensive brevity of the opinions — of Chief 
Justice Waite of the Supreme Court of the United 
States. They are models of judicial directness for which 
the over-worked advocate is thankful in this age of 
voluminous judgments.’’ The same journal thinks 
we were not quite fair in our recent remarks about the 
prevention by the Canadian authorities of the threat- 
ened prize fight. All we meant to say was, that the 
Canadian authorities probably would not have been 
put on their guard but for information from the timid 
backer of one of the principals. 


The article by Mr. Seymour Van Santvvord, in an- 
other column, was his thesis on graduating at the 
Albany Law School. The author isason of the late 
George Van Santvoord, of Troy, well known in law 
and in literature by his work on ‘ Pleadings,’’ and his 
excellent ‘* Lives of the Chief Justices.’’ It is evident 
that the name of the distinguished father is not to be 
lost sight of for want of a wortby inheritor. —— We 
have received from Mr. Secretary Rosendale, a copy of 
the printed proceedings of the third annual meeting 
of the New York State Bar Association. On the con- 
tents of this report we have pretty fully remarked 
heretofore. The volume contains the prize essay of 
Mr. Viele on Codification, and also thatof Mr. Ivins 
on the same subject. ——In the articles entitled ‘‘The 
Conflict of Courts,’”’ ante, p. 446, the writer seems to 
have been misinformed as to the case of Stone v. Bush. 
The case arose in Massachusetts instead of Pennsylva- 
nia, and was decided in the Federal Circuit, instead of 
the Federal Supreme Court. We are informed by the 
clerk of the latter court that the case has never been 
decided in that court. 

A correspondent writes us from Yokohama: ‘One 
of those curiosities of procedure which crop up at times 
in the most unheard of way, came under my notice re- 
cently and may interest you. It is that of a divorce of 
husband and wife on board the ‘ Bullion,’ one of our 
American ships, in the course of her voyage from New 
York to Japan, pronounced by her worthy captain, 
arrayed for the time with the authority of the chan- 
cellor. The record of the proceeding as entered by 
the captain upon the ‘log’ of the ship is as follows: 
‘Feb. 6, at 7 P. M., lat. 40° 30'S., long. 158° 32’ E., 
Charles Brown, cook, and Hariet Brown, stewardess, 
separated as man and wife, with their own free will 
and accord, dividing their clothes and signed clear of 
each other forever as man and wife, each taking sepa- 
rate rooms.’ ”’ 
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CURRENT TOPICS. 


ei the title of ‘‘The Impotence of Law,” 
the New York Zimes has recently published a 
strong article, grounded on the recent exposure, 
through the means of the press in Philadelphia, of 
the business of boxyus medical diplomas, and advert- 
ing to the impunity with which the lottery business 
is still carried on. The Times says of the former: 
‘* At a time when the infamy of their operations was 
a matter of common knowledge, the Attorney- 
General declared that he had no evidence against 
them, and no money to begin proceedings. Is it 
not a stinging satire upon the great State of Penn- 
sylvania and its chief law officer that this nest has 
at length been broken up at the instigation and 
through the efforts of a newspaper, upon evidence 
collected by a member of its city staff, and with 
funds advanced by it to the State?” ‘‘ Every civil- 
ized community enacts laws for the protection of 
the mass, who are too ill-informed, too busy, or too 
thoughtless to guard themselves from public swind- 
lers. It is very easy to make laws, though it is a 
costly process, but so long as they remain unexe- 
cuted no good results. Every person of common 
sense knows that the bogus medical diploma busi- 
ness might have been suppressed years ago, An 
energetic prosecuting officer might at any time 
within the past ten years have hunted down Bu- 
chanan and his gang and packed them off to the 
penitentiary. So long, however, as officers charged 
with the application and enforcement of the law 
choose to ignore standing abuses, or for any reason 
are afraid to assail them, swindlers will have a free 
field and few troubles.” ‘‘We have pointed out 
but two instances— perhaps the most flagrant and 
notorious of any that exist —of the impotence of 
law when rogues with sufficient pluck and cunning 
choose to defy it. The list might be extended to 
a wearisome length, for the unpunished evils which 
infest society are many and notorious. Society 
gets accustomed to them, just as the victim of a 
deformity or half-healed sore learns to bear his mis- 
fortune lightly. Nevertheless, it is a miserably bad 
policy to suffer ills that can be cured. We com- 
mend to the authorities of this city, who have been 
disheartened at past failures, the encouraging exam- 
ple of the successful attack upon the bogus diploma 
business in Philadelphia. There is a chance to win 
renown and the blessings of the community in 
crushing the lottery swindlers, by way of beginning; 
that done, other fields of effort would not fail to 
suggest themselves.” 


These animadversions are to some extent just. 
We have often dwelt upon this subject of dead- 
letter laws, and recently, in connection with prize- 
fights. By the way, taking it for granted that the 

Vou. 21.— No. 26. 





Times reported the details of the Ryan-Goss fight, 
would it not be a good thing for the reporter 
who attended the exercises to lend his aid to 
the prosecution of these law-breakers? Also to 
inform of the abetters of the cock-fights which it 
reports? The main reasons why such matters are 
tolerated are two: first, common indifference; sec- 
ond, defect of evidence. It cannot be expected 
that the officers of justice can always be able to arm 
themselves with the requisite evidence in cases like 
the bogus diploma business. In such matters re- 
porters have before done the State good service, as 
for example, where the World exposed the bogus 
divorce lawyer, and where another newspaper ex- 
posed the abuses of the conduct of insane asylums, 
In regard to matters so public as prize-fights and 
the unlawful selling of liquor, the case would seem 
different. Even in these cases the detective’s office 
is an unsafe and thankless one. There is no better 
abused person in the country than Mr. Anthony 
Comstock, who, it seems to us, has done much to 
break up the dissemination of obscene literature. 
Any officer or citizen who undertakes the task of 
informing against unlawful liquor-selling, gains the 
hatred of the accused, is viewed by the indifferent 
community with contempt, and runs an even chance 
of being discredited by the jury. ‘‘ What business 
is it to him?” is the usual inquiry. But it some- 
times is worth while for a citizen to run these risks 
in the cause of justice. Miss Abbott saved the 
lives of Mrs. Smith and Bennett by interesting her- 
self in what was none of her business. Perhaps if 
the accused had been convicted on the new trial, 
the community would not have viewed her efforts 
with equal favor, although they would equally have 
deserved it. Nothing has been more eagerly perused 
than the details of the prize-fight. So long as a 
community are indifferent to the breaking of their 
laws, they should not blame their officers for not 
going out of their way to detect infringements. 


In Grocers’ Bank v. Murphy, in the New York 
city Common Pleas, Judge Van Hoesen has held 
that a seat in the Stock Exchange is not property 
that can be sold on execution. He said: ‘There 
is no doubt if a seat be sold the proceeds of the 
sale, after the payment of claims due to members of 
the board, may be reached by proper process. This 
is the view of every court which has had occasion 
to express an opinion on the subject. It by no 
means follows, however, that the seat itself may be 
seized by the sheriff or taken possession of by a 
receiver. It may well be doubted if a seat in the 
Exchange be property. It is true that Mr. Justice 
Miller, of the Supreme Court of the United States, 
in the case of Hyde v. Wood, 4 Otto, 523, said that 
he thought it was property; but the Supreme Court 
of Pennsylvania, in two carefully-considered deci- 
sions, in which the decision of Mr. Justice Miller 
was thoroughly reviewed, came to the opposite con- 
clusion. * * * A seat in the Exchange does not 
fall within any of the classes into which the sub- 
jects of property are divided. It is not capable of 
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manual delivery or appropriation ; it is not a domes- 
tic animal; nor an obligation; nor a product of 
labor or skill, nor a right created by statute. * * * 
The advantages of membership are very important 
and of great value to their possessors, and from 
that consideration an argument has been drawn that 
the seat to which they are incident may be sold by 
the officers of the court. There is no doubt that if 
membership in certain clubs were put up at auction 
avery large bonus could be realized by members 
disposed to retire. But few would contend that 
therefore the privileges, of social enjoyment afforded 
by the Century, the Union or the Union League 
Club was property subject to legal process. A dis- 
tinction has been drawn between membership in the 
Stock Exchange and membership in a social club, 
in view of the fact that the former was organized 
for business purposes, and that a member on with- 
drawing is permitted to get back the money which 
he paid on acquiring his seat. I fail to see the force 
of this distinction. Whether the club be founded 
to aid business or to promote pleasure, the privilege 
of membership is attached to the person of the 
individual.” The Daily Register says that Judge 
Choate, in the United States District Court, and 
Judge Speir, in the Superior Court, have, in cases 
before, held views in opposition to those announced 
by Judge Van Hoesen. The cases above alluded to 
may be found set out in 20 Alb, L. J. 242. 


The heathen Chinee having scored two victories 
in the law courts, namély, in the queue and corpo- 
ration labor cases, has now met with a single defeat. 
In Re Wong Yung Quy, in the United States Circuit 
Court for the District of California (5 Pac. Coast 
L. J. 459), it is held by Sawyer and Hoffman, JJ., 
Sawyer, Circ. J., delivering the opinion, as follows: 
‘**The statute of California making it an offense to 
disinter or remove from the place of burial the re- 
mains of any deceased person without a permit, for 
which a fee of $10 must be paid, does not violate 
subdivision 3 of section 2, Article I of the Consti- 
tution of the United States, providing that ‘ Con- 
gress shall have power to regulate commerce with 
foreign nations.’ Nor does it violate subdivision 2 
of section 10, Article I, providing that ‘no State 
shall, without the consent of Congress, lay any im- 
post or dutieson * * * exports.’ Nor is it in 
conflict with the Fourteenth Amendment, which 
prohibits any State from denying to ‘any person 
within its jurisdiction the equal protection of the 
laws.’ Nor does it violate the fourth article of the 
treaty with China, called the Burlingame Treaty, 
which provides that ‘Chinese subjects in the Uni- 
ted States shall enjoy entire liberty of conscience, 
and shall be exempt from all disability or persecu- 
tion on account of their religious faith or worship.’ 
The act is a sanitary measure within the police pow- 
ers of the State, and as such is valid. A corpse is 


not property, and the remains of human beings car- 
ried out of the State for burial in a foreign country 
are not exports within the meaning of the clause of 
the National Constitution prohibiting the laying of 





imposts or duties by the State upon exports.” The 
court remark: ‘‘The fact that the Chinese exhume 
and transport to their own country the remains of 
all or nearly all their dead (amounting to more than 
ninety per cent of all such removals), while other 
aliens and citizens comparatively but rarely perform 
these acts, only shows that this generality of prac- 
tice requires more rigid regulations and more care- 
ful scrutiny, in order to guard against infectious and 
other sanitary inconveniences, than would otherwise 
be required. * * * The exhumation and re- 
moval of the dead is not a matter of public indif- 
ference, harmless in itself, like the style of wearing 
the hair, as in the Queue case; but it affects the 
public health, and its regulation is like the regula- 
tion of slaughter-houses and other noxious pursuits, 
strictly within the police powers of the State.” The 
Chinaman’s queue will be of little post mortem use 
to him as a means of being drawn into paradise, 
unless his body is present in his native land for the 
exercise of this capillary salvation. But after all it 
is only a matter of $10 license fee, and Mr. Wong 
Yung Quy ought not to grudge that trifling amount 
for such a vital object. 
eetneniipnatinne 


NOTES OF CASES. 


M\HE suit of Connell v. Reed, Massachusetts Su- 

preme Court, April, 1880, was brought to re- 
strain the defendants from infringing upon an exclu- 
sive right claimed by the plaintiffs in the words 
‘* East Indian,” used together with the word ‘‘rem- 
edy ” or ‘‘ remedies,” as a trade-mark upon bottles 
of medicine. It was found that there was no evi- 
dence that any other person than the plaintiffs or 
their agents had ever used the above words in con- 
nection with the manufacture and sale of medicines; 
but that the plaintiffs used these words to denote 
that said remedies were used in the East Indies, 
that the formula for them was obtained there, and 
that some or all of the ingredients for their manu- 
facture were procured there; and that such use 
of these words was untruthful and tended to 
deceive the public. The court said: ‘* Although 
the maker reports that there was no evidence 
that any other person than the plaintiffs or their 
agents had ever used these words in connection 
with the manufacture and sale of medicines, it 
is at least doubtful whether words in common 
use as designating a vast region of country and its 
products can be appropriated by any one as his 
exclusive trade-mark, separately from his own or 
some other name in which he has a peculiar right. 
Canal Co. v. Clark, 13 Wall. 311; Taylor v. Carpen- 
ter, 3 Story, 458, and 2 Sandf. Ch. 603; Gilman v. 
Hunnewell, 122 Mass. 139. But the conclusive an- 
swer to this suit is that the maker has found, upon 
evidence which appears to us to be satisfactory, that 
the plaintiffs have adopted and used these words to 
denote, and to indicate to the public, that the medi- 
cines were used in the East Indies, and that the 
formula for them was obtained there, neither of 
which was the fact, Under these circumstances, to 
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maintain this bill would be to lend the aid of this 
court to a scheme to defraud the public. Pidding v. 
How, 8 Sim. 477; Perry v. Truefit, 8 Beav. 66; 
Leather Cloth Co. v. American Leather Cloth Co., 4 
DeG., J. & S. 137, and 11 H. L. Cas. 523; Palmer 
v. Harris, 60 Penn. St. 156.” 


In Carroll v. Ertheiler, U. 8. Circuit Court, East- 
ern District of Pennsylvania, April 6, 1880, 9 Rep. 
737, the bill was filed to restrain the defendant’s use 
of the name ‘‘ Lone Jack ”’ in connection with cigar- 
ettes, the plaintiff having previously adopted it in 
connection with smoking tobacco. The court said: 
‘‘The second branch may most conveniently be no- 
ticed first. While the revenue law for purposes of 
taxation, distinguished between smoking tobacco 
and cigarettes, there is, we believe, no substantial 
difference. Cigarettes consist of smoking tobacco, 
similar in all material respects to that used in pipes. 
The circumstance that a larger cut (than that com- 
monly used in pipes) is most convenient for cigar- 
ettes is not important; nor that the tobacco is 
smoked in paper instead of pipes. It may all be 
used for either purpose, and is all embraced in the 
term ‘smoking tobacco.’ We do not believe that 


the public or the trade draws such a distinction as 


the defendant sets up.” ‘‘The dominating charac- 
teristic of the plaintiff's trade-mark is the name, 
‘Lone Jack.’ His tobacco has come to be known 
by this name to such an extent that the accompany- 
ing device has ceased to be important if it ever was 
so. At home and abroad, to the trade and the pub- 
lic, it is familiarly known as ‘Lone Jack,’ and is 
thus designated as the plaintiff's manufacture, by 
purchasers and sellers, The defendant’s application 
of this name to his smoking tobacco is an adoption 
and use of the essential part of the plaintiff’s trade- 
mark. Surrounding it with a different device sig- 
nifies nothing to the public. The defendant’s name 
upon the cigarettes, if recognized, would not inform 
the public that the tobacco is not of the plaintiff's 
manufacture. That the defendant’s act is calcu- 
lated to mislead can hardly be doubted; that it has 
misled, the plaintiff's affidavits, we think, show; 
and the inference that the defendant supposed it 
would mislead, and intended that it should, cannot 
be well avoided. Why otherwise did he adopt this 
particular name? He knew it to be the recognized 
designation of the plaintiff's tobacco which had be- 
come popular.” Citing McLane v. Fleming, 6 Otto, 
245; Machine Co. v. Wilson, L. R., 3 App. 878. See 
ante, 444. 


In Ex parte Wood & Co., U. 8. Circuit Court, 
Eastern District of Pennsylvania, April 30, 1880, 
8 W.N. C. 407, R. D. Wood & Co. received from 
one Boyer two promissory notes, made by Seitzin- 
ger to the order of the firm of Huddell & Seitzin- 
ger, and indorsed by them R. D. Wood & Co. 
had delivered to Boyer two of their own notes to 
be used for specified purposes. Boyer converted to 
his own use one of these notes, whereupon R. D. 
Wood & Co. called upon him to return the other. 
Thefmatter,was settled by Boyer’s retaining the 





note he still held, and by his delivering to R. 
D. Wood & Co., inter alia, the two notes first men- 
tioned. These notes were procured by Boyer to be 
made by Seitzinger and indorsed by Huddell & Seit- 
zinger, and delivered to him by false representations, 
to the effect that R. D. Wood & Co. needed accom- 
modation, and desired the use of this security. 
Neither Seitzinger nor Huddell received any consid- 
eration therefor. R.D.Wood & Co. had no notice of 
this transaction, and supposed that the notes repre- 
sented a debt due by the maker to Boyer. The notes 
were duly protested. In an action upon them, the 
question was this: Is the holder of a negotiable 
note, who has taken it as a security for a pre-exist- 
ing debt, a holder for value, and so protected 
against any equities subsisting between the origi- 
nal parties to it? The court said: ‘If the rule 
established in Pennsylvania by the decisions of her 
highest court is to be followed, it must be answered 
in the negative. But these decisions are only persua- 
sive, as may be said also of a recent decision in this 
court by a late eminent judge conformably to the 
State rule. The question involved is not one of 
local law, but of general commercial jurisprudence, 
hence the duty of the court is imperative to follow 
the guidance of general judicial opinion concerning 
it. As to the preponderating weight of this opinion 
there is scarcely ground for doubt. In perhaps a 
majority of the United States, the law is settled 
that the taking of a note as collateral security for a 
pre-existing debt is a holding for value. So it is 
held in England. See Percival vy. Frampton, 2 C. 
M. & R. 180; and Poirrier v. Morris, 2 E. & B. 89. 
It is stated to be the better doctrine in 3 Kent’s 
Com. 81; in Story on Prom. Notes, § 195; in Pars. 
Prom. Notes, 218; and in Byles on Bills, by Shars- 
wood, 28. It has the judicial sanction of Judge 
Story, in Swift v. Tyson, 16 Pet. 1, while the adop- 
tion of it is distinctly approved by the Supreme 
Court, in McCarty v. Root, 21 How. 489. Such 
weight of authority must be regarded in this court 
as decisive, and judgment is, therefore, entered for 
plaintiffs on the case stated.” The doctrine of Swift 
v. Tyson is followed in Roberts v. Hall, 37 Conn. 205; 
Naglee v. Iyman, 14 Cal. 450; Fisher v. Fisher, 98 
Mass. 303; Allaire v. Hartshone, 1 Zabr. 665; Cobb v. 
Doyle, 7 R. 1. 550; Atkinson v. Brooks, 26 Vt. 574; 
Manning v. McClure, 36 Til. 490; Valette v. Mason, 1 
Smith (Ind.), 89; Banks v. Chambers, 11 Rich. 657; 
Sav. In. v. Holland, 38 Mo. 49; Outhwite v. Porter, 
13 Mich. 533; Maitland v. Citizens’ Nat. Bank, 40 
Md. 540; S. C., 17 Am. Rep. 620; but the contrary 
is held in Coddington v. Bay, 20 Johns. 637, and 
Stalker v. McDonald, 6 Hill, 98; and in Napier v. 
Elam, 5 Yerg. 108. The extent of this decision as 
an authority on the point in question may be ques- 
tioned. The reporter in connection with the case 
very pertinently remarks: ‘‘Was not W. a pur- 
chaser for value of the notes of 8., at least to the 
amount of W.’s second note retained for his own 
use by B. with consent of W.? If so, then there 
would be a consideration as to the amount of the 
second note, and to that extent this opinion would 
not be decisive upon the question of collateral se-| 
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curity for an antecedent debt. Further, could the 
amount of these two notes be divided so as to make 
the case as above, 7. ¢., collateral security for an an- 
tecedent debt as to one, and a new contract with 
consideration as to the other; or was the amount 
entire and not capable of division, so that the con- 
sideration which existed as to the second note, 
would extend to the whole transaction? If this 
last view be correct, the opinion would not be de- 
cisive on the question of collateral security for an 
antecedent debt.” 
—_ —- > —-— 
DECLARATIONS AS RES GESTA IN 
CRIMINAL CASES. 





IL. 


ORD COCKBURN alludes to the cases of Com- 

monwealth v. McPike, Insurance Co, v. Mosely, 

and Harriman v. Stone, but argues that the doctrine 

established by them is not the law of England. 

The matter is not very definitely treated by the 

text-books. Lord Cockburn observes on this as fol- 
lows: 

‘On turning to Professor Greenleaf's work I 
am met (at section 107) by a fine philosophical flour- 
ish, in which I am told that ‘the affairs of men con- 
sist of a complication of circumstances so intimately 
interwoven as to be hardly separable from each 
other’ — that ‘each owes its birth to some preced- 
ing circumstances, and in its turn becomes the pro- 
lific parent of others.’ ‘ Each,’ continues the philo- 
sophic writer —the profundity of thought deepen- 
ing as he advances— ‘having during its existence 
its inseparable attributes, and its kindred facts, ma- 
terially affecting its character, and essential to be 
known in order to aright understanding of its na- 
ture.’ Having pondered with befitting reverence on 
the profound train of thought involved in these 
high-sounding and far-reaching phrases, I come 
back to the question of ‘ves geste,’ and I read on. 
‘These surrounding circumstances,’ continues the 
learned author, here lapsing from the lofty region 
of philosophical abstraction to the practical and 
more common-place ideas of the jurist, ‘ may always 
be shown to the jury, along with the principal fact, 
provided’ — provided what? Why that— ‘they 
constitute parts of what are termed the res geste.’ To 
which is added that ‘whether they do so or not 
must in each particular case be determined by the 
judge in the exercise of his sound discretion, ac- 
cording to the degree of relationship which they 
bear to the principal fact.’ So that, as regards the 
meaning of res geste, we are here entirely at sea 
again. Till I come to the proviso, I thought I had 
begun to have some notion what res gestee meant. I 
try it by its application to an every-day case. As I 
am walking along the street, a thief takes my purse 
from my pocket. Ihave to bear in mind that the 
theft will be attended with ‘a complication of cir- 
cumstances,’ and ‘will owe its birth to preceding 
circumstances,’ and ‘in its turn will be the prolific 
parent of others.’ Thus, the theft being the princi- 
pal fact, ‘the preceding circumstances’ will, I pre- 





sume, be that I was in the street with my purse in 
my pocket, and was not sufficiently alive to the 
danger of having my pocket picked, or was perhaps 
too sensible of the danger of being run over by a 
cab, to which all Her Majesty’s subjects passing 
along the streets of this metropolis are hourly ex- 
posed, to see to the protection of my pocket. Next 
comes the fact that the theft, by a long train of 
other ‘ preceding circumstances,’ had taken to the 
picking of pockets as a convenient and easy mode 
of gaining his livelihood and leading a luxurious 
life. Next come the circumstances of which the 
theft is ‘the prolific parent.’ I become aware that 
my purse is gone. I see the thief running away. I 
call out to a policeman, telling him that I have been 
robbed by the man who is disappearing in the dis- 
tance. The policeman hastens in pursuit, and be- 
ing a more than usually active policeman, succeeds 
in overtaking and capturing the thief. The thief is 
taken to the station, and afterward committed for 
trial at the Central Criminal Court, and there tried 
and sentenced to an appropriate and I hope, suffi- 
cient punishment; so that he will abstain from pick- 
ing pockets in future, or at all events, if he sees me 
in the street again, will keep his hand out of my 
pocket, though it may be at the expense of some- 
body else’s. Lastly, the prosecution costs me more 
than the amount I had in my purse. The ‘insepa- 
rable attributes,’ and ‘kindred facts,’ connected 
with the taking of the purse, may be, that the thief, 
in order to effect his purpose, knocks me down, or 
trips me up, or pushes my hat down over my eyes, 
or holds my hands, while he is helping himself to 
my purse. Thus far I have no difficulty in seeing 
that the circumstances attending the original trans- 
action form part of the res geste, But what if the 
stout and heavy policeman, having failed to catch 
the light-footed, as well as lght-fingered, thief, I 
give him on his return, out of breath, a full and 
correct description of the criminal? Or suppose 
that not seeing a policeman, and being myself too 
old or heavy to pursue the nimble thief, and the 
latter having consequently escaped, I see a friend in 
the street, and seeking consolation in venting my 
griefs to him, I state to him all the circumstances of 
the transaction, including a description of the thief 
—- would either of these statements form part of the 
res geste? Inthe approved text-books to which I 
have turned for information all that I find laid down 
is, that such statements will be admissible if form- 
ing part of the res geste ; but as to what is to be un- 
derstood as comprehended in this uncertain term, I 
am left as much in the dark as I was before. In- 
stead of finding any rule for my guidance, I am told 
that it is a matter for the judge to determine ac- 
cording to his sound discretion.” 

Now let us examine the leading cases on the sub- 
ject of antecedent declarations as part of the res 
geste, ° 

In Reg. v. Edwards, 12 Cox’s C. C. 230, on the 
trial of a prisoner for the murder of his wife, a 
neighbor swore that a week before the alleged crime 
was committed, the deceased visited her house, 
bringing an axe and carving-knife, and gave them 
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to her to take care of. It was held that evidence of 
what the deceased then said to the witness was ad- 
missible, and this was to the effect that her husband 
always threatened her with them, and she felt safer 
when they were out of the way. 

In Reg. v. Buckley, 13 Cox’s C, C. 293, an indict- 
ment for murder of a policeman, the deceased, in 
the course of his duty, in the absence of the accused 
and shortly before the attack that caused his death, 
made a verbal report to his superior officer as to 
where he was going and what he was going to do 
when wounded. J/e/d, admissible. No reason was 
assigned. The statement was that he was going to 
watch the prisoner. It should be remarked that it 
was an Official report made in the course of official 
duty. 

In Reg. v. Wainwright, 13 Cox’s C. C. 171, a mur- 
der case, Lord Chief Justice Cockburn refused to 
admit evidence of a declaration of the deceased, on 
the day she was last seen alive, as to where she was 
going. Hesaid: ‘It was only a statement of in- 
tention which might or might not have been carried 
out. She would have gone away under any circum- 
stances. You may get the fact that on leaving she 
made a statement, but you must not go beyond it.” 
A similar ruling was made by Lord Chief Justice 
Bovill, in Reg. v. Pook, 14 Eng. (Moak) 625, note. 

In Kirby v. State, 7 Yerg. 259, an indictment for 
murder, evidence was admitted of the declaration 
of the deceased, on the evening before he was 
missed, that he was going to the Pine mountain, to 
hunt a saltpetre cave. The court said: ‘‘It is part 
of the transaction; explains the reasons why Elrod 
was in the Pine mountain, and constitutes a fact in 
the case.” ‘This declaration, made, as it may be 
said, while on his way, and explaining the reason of 
his going, constitutes an important fact to elucidate 
the question of his death.”” But a declaration, 
‘¢ shortly before his death,” that he had been to the 
mountain, and was going out shortly again, was 
held inadmissible. There was nothing in the evi- 
dence admitted tending to charge the prisoner with 
the murder, by the mere statement of the deceased. 
This does not come up to the Hayden case. 

In the same case on the subsequent trial (9 Yerg. 
383), evidence was admitted of the statement of the 
deceased, not only that he was going to the Pine 
mountain, but also that the prisoner was to accom- 
pany him, and show him a saltpetre cave. For this 
error a new trial was granted. The court said: 
‘* Now how does this statement constitute any part 
of the thing doing ? Whether Kirby was to accom- 
pany him or not, could not affect his intentions in 
going to the mountain, nor could his statement of 
that fact tend to explain his purpose in going there. 
His declaration of his own purpose is evidence, be- 
cause it explains his intentions, and his intentions 
constitute part of the thing he was doing. He was 
travelling, and as he was going he had certain in- 
tentions, and as these intentions could only be known 
by his declaration of them, such declaration is evi- 
dence. But it isimpossible that Kirby’s going with 
him could constitute any part of the thing which he 
was doing, which was his own journey.” 








State v. Howard, 32 Vt. 380, was an indictment 
for procuring miscarriage on Olive Ashe, producing 
death. Olivia, the twin sister of the deceased, who 
went with her to the defendant’s at the time in 
question, was permitted to testify that she supposed 
Olive to be pregnant, and that Olive ‘left Sutton 
to get an abortion procured, as was understood be- 
tween us at the time we left.” On setting out, as 
she testified, they had not determined where to go, 
but afterward went to the defendant’s, and Olivia 
was there cognizant of the entire operation. The 
court said: ‘‘The mere act of going was equivocal; 
it might have been for professional advice and assist- 
ance. The declarations were of the same force as 
the act of going, and were admissible as part of the 
act.” It will be seen that this falls short of the 
Hayden case. There was nothing in the declaration 
of the deceased tending to show that the prisoner 
had determined to commit a crime, or to fasten a 
crime on him by her preliminary statement. 

In Hunter v. State, 40 N. J. 495, 536, a man, after- 
ward murdered, made statements to his son, and 
wrote a note to his wife, a few hours before leaving 
home on the night of the murder, to the effect that 
he was going to the city of C. on business, and that 
the prisoner was going with him. eld, such state- 
ments, both oral and written, were admissible as ex- 
planations and preparations of the act of going from 
home. The court said: ‘t Now I think I may safely 
say that there are few problems involved in the law 
of evidence more unsolved than what things are to 
be embraced in those occurrences that are designated 
in the law as the ves geste. The adjudications on 
the subject, more especially those in this country, 
are perplexingly variant and discordant. I can 
readily find judicial rulings by force of which this 
testimony would be excluded; but I can as readily 
find other rulings of equal weight, that would sanc- 
tion its admission. This result has grown out of 
the difficulty of applying, with any thing like pre- 
cision, general rules to a class of cases of infinite 
variety. In the well-considered case of Lund v. In- 
habitants of Tyngsburgh, 9 Cush, 42, it is said: ‘The 
res geste are different in different cases; and it 1s, 
perhaps, not possible to frame any definition which 
would embrace all the various cases which may 
arise in practice. It is for the judicial mind to de- 
termine, upon such principles and tests as are estab- 
lished by the law of evidence, what facts and cir- 
cumstances, in particular cases, come within the 
import of the terms.’ In the present instance the 
test thus indicated will be found, I think, in the 
rule that such declarations as these are admissible, 
because they are so connected with an act, itself ad- 
missible as a part of the ves geste, as to have become 
incorporated with it. The declaration and the act 
must make up one transaction. The theory justify- 
ing this course is, that when such dé@®larations are 
thus coupled with a provable act, they receive con- 
firmation from it; but if they stand alone, without 
such support, they depend altogether for their cre- 
dence on the veracity of the utterer, and thus con- 
ditioned, they are pure hearsay, and inadmissible. 
Alluding to the rule that excludes hearsay, Mr. 
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Starkie, vol. I, p. 65, says: ‘The principle does not 
extend to the exclusion of any of what may be 
termed real or natural facts and circumstances in 
any way connected with the transaction, and from 
which any inference as to the truth of the disputed 
fact can reasonably be made.’ The present point of 
inquiry therefore is, whether these declarations of 
Mr. Armstrong to his son, and his similar declara- 
tion contained in the note to his wife, can reasona- 
bly be said to be component parts, or the natural 
incidents of the act of the deceased in going to 
Camden, which act was incontestably a part of the 
ves geste, After mature reflection and a careful ex- 
amination of the authorities, my conclusion is, that 
these communications of the deceased should be re- 
garded as constituents of that transaction, for I 
think they were preparations for it, and thus were 
naturally connected with it. In the ordinary course 
of things it was the usual information that a man 
about leaving home would communicate for the con- 
venience of his family, the information of his friends, 
or the regulation of his business. At the time it 
was given, such declaration could, in the nature of 
things, mean harm to no one; he who uttered them 
was bent on no expedition of mischief or wrong, 
and the attitude of affairs at the time entirely ex- 
plodes the idea that such utterances were intended 
to serve any purpose but that for which they were 
obviously designed. If it be said that such notice 
of an intention of leaving home could have been 
given without introducing in it the name of Mr. 
Hunter, the obvious answer to the suggestion I think 
is, that a reference to the companion who is to ac- 
company the person leaving is as natural a part of 
the transaction as is any other incident or quality of 
it. If it is legitimate to show by a man’s own de- 
clarations that he left his home to be gone a week, 
or for a certain destination, which seems incontesta- 
ble, why may it not be proved in the same way that 
a designated person was to bear him company? At 
the time the words were uttered or written, they 
imported no wrong-doing to any one, and the refer- 
ence to the companion who was to go with him was 
nothing more, as matters then stood, than an indi- 
cation of an additional circumstance of his going. 
If it was in the ordinary train of events for this man 
to leave word, or to state where he was going, it 
seems to me it was equally. so for him to say with 
whom he was going. I think Mr. Wharton has 
well described that assemblage of acts and their in- 
cidents, that make up the res geste. He thus writes: 
‘The res geste may therefore be defined as those cir- 
cumstances which are the undesigned incidents of a 
particular litigated act, which are admissible when 
illustrative of such act. These incidents may be 
separated from the act by a lapse of time more or 
less appreciable. They may consist of speeches of 
any one cof@erned, whether participant or bystander ; 
they may comprise things left undone as well as 
things done. Their sole distinguishing feature is 
that they should be the necessary incidents of the 
litigated act; necessary; in this sense, that they are 
part of the immediate preparations for, or emana- 





tions of such act, and are not produced by the cal- 
culated policy of the actors.’ This definition obvi- 
ously embraces the declarations now challenged, for 
they were immediate preparations for the act in 
question, and were certainly not produced by the 
calculated policy of the actor who gave utterance 
tothem. I am unable to see that the reference made 
to Mr. Hunter by the deceased was not as closely 
combined with the probable act of his going to Cam- 
den, as were the inquiries made by. Parkman, as he 
passed through the streets of Cambridge, for the 
house of Dr. Webster; and those inquiries were ad- 
mitted as evidence by Chief Justice Shaw. Report 
of Webster’s case. It is true that in that instance 
the inquiries happened to be precisely contemporane- 
ous with the act being done; but all the authorities 
admit that it would be absurd to require exact coin- 
cidence in point of time between the doing of the 
act and saying of the words explanatory of it. 
Thus, in the case already cited from 9 Cushing, it is 
said: ‘So declarations, to be admissible, must be 
contemporaneous with the main fact or transaction; 
but it is impracticable to fix, by any general rule, 
any exact instant of time, so as to preclude debate 
or conflict of opinion in regard to this particular 
point.’ Lord Denman is quite strong 1n his expres- 
sions on this subject, for in Rouch v. Great Western 
R. R. Co., 1 Q. B. 60, he uses this language: ‘The 
principle of admission is, that the declarations are 
pars rei geste, and therefore it has been contended 
that they must be contemporaneous with it; but 
this has been decided not to be necessary, on good 
grounds; for the nature and strength of the con- 
nection with the act are the material things to be 
looked to; and, although concurrence of time can- 
not but be always material evidence to show the 
connection, yet it is by no means essential.’ In the 
case now under consideration, these declarations are 
so naturally, and therefore strongly, associated with 
the act in contemplation, that in my estimation, the 
most exact contemporaneousness of the two things 
would give no additional force to the connection be- 
tween them. There is nothing in the case to coun- 
tenance the notion that any change of purpose oc- 
curred between the time of the expression of such 
purpose and the execution of it, so as there is no 
extraneous interference, the disclosure of the inten- 
tion and its performance may be said to be, within 
the meaning of the authorities, one entire transac- 
tion. It is principally from the foregoing considera- 
tions that I find myself constrained to think that the 
declarations under discussion, even if they stood in 
the case unsupported or unaffected by other circum- 
stances, were admissible, on general principles, on 
the single ground that they were natural and inarti- 
ficial concomitants of a probable act, which itself 
was a part of the res geste. In such a status of the 
evidence, I should think that the exception to the 
principle that rules out hearsay, had been carried to its 
extreme limit, but without transcending such limit.” 

In this case, it must be observed, there was noth- 
ing in the declarations going to charge the prisoner 
with any criminal intent or motive. 
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THE SUBP@NA DUCES TECUM AND THE 
PRIVILEGE OF THE ATTORNEY. 


T is of considerable consequence to the profession to 
know upon just what principles and exactly to 
what extent the papers of aclient may be withheld 
when demanded by the proper writ in behalf of the 
client’s opponent in the suit, or of a stranger. The 
law as to verbal communications between attorney and 
client is of more frequent application and its limits 
are pretty clearly defined; but concerning documents, 
all forms of written evidence, the language used in the 
books and countenanced by some of the cases is mis- 
leading and erroneous. “The attorney is not bound 
to produce title deeds or other documents left with 
him by his client for professional advice.”’ ‘* An attor- 
ney is not obliged to produce papers intrusted to him 
in a professional capacity, at the call of an opposite 
party or athird person.” ‘The fact that papers were 
communicated to the attorney by his client for his pro- 
fessional opinion is a good excuse for their non-pro- 
duction.”’ This is the unqualified language of Green- 
leaf, Sharswood and other authorities of note. Lord 
Eldon said from the bench that~he never beard of a 
subpoena duces tecum at law, to an attorney to produce 
the papers of his client. The case of Newton v. Chup- 
lin, 10 C. B. 356, illustrates the extreme to which 
courts have gone in stretching the professional privi- 
lege. The document in question was the minute-book 
of a corporation then dissolved, which had been in- 
trusted by a third person, not a party to the suit, to 
his attorney and was needed as evidence that the de- 
fendant was a member of the corporation. The attor- 
ney, who had been summoned on a subpena duces 
tecum stated that he held the book in his hand but 
refused to produce it, and his client, who was in court 
onacommon subpoena, declined to allow its produc- 
tion. Chief Justice Wilde, after consulting Coltman, 
Maule, Cresswell and Williams, JJ., who were sitting 
in bane in the adjoining court, held the attorney not 
bound to produce, and secondary evidence of the docu- 
ment in question was then given. In Lynde v. Judd, 
3 Day, 499, usually cited in American books to the 
point of privilege, the defendant’s attorney offered a 
witness to prove a paper in his hands, to which the 
witness objected, on the ground that the paper had 
been delivered to him as counsel in another case, by a 
client not a party to the present suit, with instructions 
not to make use of it in court. The witness was held 
not compellable to exhibit it. The present chief jus- 
tiee of Maine says derisively, in commenting on this 
case, that ‘the attorney would seem to be a safer de- 
pository of papers than the client himself.’’ App. 
Evid. 

The privilege as applied to documents rests, of course, 
on the same grounds as when applied to spoken words, 
and the writer is greatly mistaken if it doesnot appear 
that it may be said with entire accuracy, that the only 
documentary evidence entitled to protection is that 
which is for the first time called into being by the con- 
fidential relations between attorney and client. We 
must say ‘“‘documentary evidence”’’ and not ‘docu- 
ment,’’ because, as will be seen hereafter, the same 
document in the same possession may be privileged or 
not according to the purpose for which it is wanted in 
the issue. The expediency of protection applies only 
to such evidence, whether documentary or oral, as is 
created by the confidential relation; so that if the 
document derive its importance as evidence, from the 
fact that it was communicated (as an admission, for ex- 
ample in an ordinary letter of instructions), and 
this communication was by client to counsel in the 
transaction of legal business, it is under the privilege; 
and if the document be a pleading verified by the 
client and left with his lawyer to be filed if he thought 








best, but which was not in fact filed, as in Neal vy. Pat- 
ton, 47 Ga. 73, it is equally true that this documentary 
admission would not have existed but for the relation 
of attorney and client, which therefore covers and pro- 
tects it. It was a piece of documentary evidence born 
of the relation and never existing out of it. In Cleave 
v. Jones, 7 Exch. 421, the plaintiff was an attorney and 
in assumpsit, relied, to take the case out of the statute 
of limitations, on an entry in a statement of accounts 

made by the defendant. It happened that the entry 

had been made by the defendant in drawing up an ac- 

count, which had been requested by the plaintiff him- 

self, as her attorney in another matter. Had this entry 

been for the personal convenience of the defendant, it 

would have been produceable on summons under the 

statute making parties compellable as witnesses, as 

was in effect determined in another phase of the same 

case, in 6 Exch. 573; but the court held that inasmuch 

as the confidential relation alone called it into being, 

was the only raison d’etre of such a piece of docu- 

mentary evidence, and the document had never been 

used by the defendant for any other purpose, it was 

privileged. 

If on the other hand, the communication of the 
document, the intrusting of it to the attorney, be, so 
far as the purposes of the issue then on trial are con- 
cerned, an accidental fact, and the document be evi- 
dence ex proprio vigore, has evidentiary value entirely 
aside from the fact of its communication to the attor- 
ney, the mere circumstance that it chanced to be in 
the latter’s hands will not exclude it. For first, the 
document, though confidentially intrusted, may not 
have been given sub sigillo confessionis, and again, 
though given sub sigillo confessionis, the confessional 
element may not be relied on in the suit as of any im- 
portance, and the paper may have had an original evi- 
dentiary value of its own which cannot be destroyed 
by confiding it to a counsel’s hands. To determine 
whether the evidence afforded by the document springs 
out of the confidential relation or is only accidentally 
connected with it, one must look to the purpose for 
which it is offered, its bearing on the issue. For ex- 
ample, a letter of a third person may have been in- 
closed iu a note from the client to his attorney and by 
reference or by the circumstances attending the send- 
ing, have become an integral part of the client’s com- 
munication, so as to be material as an admission, and 
if wanted for this purpose, of course is under the privi- 
lege. If sought as an admission by the original sender, 
its character is simply that of a communication be- 
tween two laymen, and it is not to be protected though 
it chance to be in professional hands. The right to 
demand it by a subpaena duces lecum ought to be clear 
on the general principle that the privilege of the attor- 
ney cannot rise higher than that of the client, whose 
in fact it is, but it seems to have been overlooked in 
Newton y. Chaplin and Lynde v. Judd, supra, by Maule, 
J.,in Volant vy. Soyer, 13 C. B. 231, and by many of the 
text writers. For the better doctrine see Mitchell’s 
case, 12 Abb. Pr. 249; Raumsbotham v. Senior, L. R., 8 
Fq. 575, per Malins, V. C.; Turquand v. Knight, 2 M. 
& W. 98, per Alderson, B. 

The necessity above mentioned of separating in 
idea the document itself from the evidence proceeding 
from it, in passing on the privilege, is further illus- 
trated by the fact that in the second of the foregoing 
examples, though the attorney must produce the letter, 
yet he may not, either before it has left his hands, or 
after, disclose its contents; not before, for this would 
not be giving the best evidence in his power, not after, 
because the subpaena duces tecum seeks the thing, the 
tangible evidence of the fact in question, existing in- 
dependently of any communication with the attorney 
and the disclosure of its contents by him would be the 
production of a kind of evidence entirely dependent 
on the professional connection. In other words, while 
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the document itself may be evidence ex proprio vigore, 
the attorney’s knowledge of it flows entirely from the 
confidential relation. 

Among the absurdities of the law of evidence which 
the influence of Bentham’s writings has now made 
things of the past, was the rule that parties were in- 
competent witnesses. But the rule itself was drawn 
much tighter than its own principles demanded in the 
deduction, supposed to flow from it, that a party could 
not even be subpcenaed to produce papers. That he 
would not, merely by production on such a summons, 
be made a witness is clear from the fact that he would 
not thus be subjected to cross-examination. Docu- 
meuts, except so far as they contain thoughts written 
but still uncommunicated by their author, are real, in 
distinction from personal, evidence; and though the 
fact that they are in the hands of the party or his 
solicitor is purely accidental and the danger of their 
corruption is slight, yet until within a few years a 
suitor, if his opponent had the original, must content 
himself with a copy, because, forsooth, his adversary 
was an incompetent witness. But legislation and 
judicial decisions have been in the right direction and 
are placing documents and the privilege of withholding 
them on a sound footing, and the attorney’s privilege, 
so often erroneously stated, may be found accurately 
put in Stephens’ Digest of the Law of Evidence. The 
tendency to look at documents as evidence ex proprio 
vigore and without regard to the possession they may 
be in, is illustrated by the fact that the doctrine sup- 
posed to be upheld by Anonymous, 8 Mass. 370, to the 
effect that the solicitor may withhold a document in- 
trusted to him by his client when tending to criminate 
the latter, is scouted by the master of the rolls in a de- 
cision of the present year. Webb vy. Last, 5 Ex. Div. 
108. CHARLES H. Barrows. 

—_——_>__——_ 
NUISANCE BY BUILDING OPERATIONS. 


ENGLISH HIGH COURT OF JUSTICE, 
DIVISION, MARCH 4, 1880. 


CHANCERY 





Fritz v. Hopson, 42 L. T. Rep. (N. 8.) 225. 

The public, including a man’s immediate neighbors, must 
submit to the inconvenience necessarily occasioned in 
repairing or rebuilding a house, but if the inconven- 
ience is prolonged for an unnecessary time or increased 
by the unreasonable manner in which the building ope- 
rations are carried on, such operations are a public 
nuisance, and a person who has suffered thereby a par- 
ticular damage, other than and beyond the general in- 
jury to the public, of a direct and substantial, and not 
a fleeting and evanescent, character, is entitled to main- 
tain an action for such nuisance. 

The right of a man to step from his own land on to a high- 
way is something quite different from the public right 
of using the highway, and if his right is interfered with 
by another man’s unreasonable building operations, 
there is a right of action against the latter in respect of 
the interference with the private right, irrespective of 
there being a nuisance and particular damage suffered 
thereby beyond that suffered by the general public. 

‘Damage by loss of custom in the plaintiff's business caused 
by unreasonable building operations being carried on in 
the neighborhood so as to obstruct and render incon- 
venient the access to the plaintiffs shop by his cus- 
tomers, is not too remote to be the subject of an ac- 


tion. 

The plaintiff kept ashop, the only access to which was from 
a narrow passage leading from Fetter lane to Fleur-de-lis 
court. There were two other narrow passages from 
Fleur-de-lis court, one leading into Fetter lane and the 
other into Fleet street. The defendant was employed 
to pull down and rebuild certain buildings in Fleur-de- 
lis court, and in the course of his operations, which 
lasted some months, he carried by far the greater pro- 
portion of the outgoing and incoming materials through 
the first-named passage (which was the most convenient 





passage so far as the defendant was concerned) so as to 
practically devote such passage to the operations. In 
consequence of such operations being so carried on the 
access of the plaintiff and his customers to the shop 
was obstructed, and the takings of his business were 
materially lessened. Held, that the building operations 
had been unreasonably carried on, inasmuch as the de- 
fendant ought to have distributed his materials and 
operations among the various passages; that the evi- 
dence disclosed such a direct and substantial private 
and particular damage to the plaintiff resulting from 
the nuisance as to entitle him to maintain an action; 
and that there was an independent right of action in 
respect of the obstruction of the plaintiff's access to his 
shop. 

HE plaintiff was atailor by trade. He occupied 

under a lease the shop, house and premises No. 
17A, Fetter lane, in the city of London, where he let 
lodgings and traded in old china, works of art, and 
other curiosities. Fetter lane runs, roughly speaking, 
from north to south, and at the south end of the 
plaintiff's premises there was a narrow passage run- 
ning from Fetter lane into an open space to the east of 
Fetter lane known as Fleur-de-lis court. Under this 
passage was an arched vault or cellar belonging to the 
plaintiff's premises.. 

There was no entrance to the plaintiff's shop from 
Fetter lane, the only entrance thereto being from the 
passage (hereinafter called the plaintiff's passage) about 
eleven feet from Fetter lane. The private entrance to 
the plaintiff's house was from the same passage about 
eighteen feet from Fetter lane. The plaintiff's prem- 
ises extended beyond the plaintiffs passage some dis- 
tance into Fleur-de-lis court, and in the easterly- 
southerly side of such premises were two windows 
looking from the plaintiff's parlor into Fleur-de-lis 
court. In this parlor the plaintiff was accustomed to 
work as atailor. The eastern window was generally 
closed with shutters, there being sufficient light from 
the southern window, which was larger. Along the 
easterly side of Fleur-de-lis court were large premises 
belonging to the Scottish Corporation. 

The premises of the Scottish Corporation were ap- 
proached by three other passages, one from the north, 
another from a passage leading from Fetter lane, and 
lying to the south of the plaintiff's passage (and here- 
inafter called Fleur-de-lis passage) and another known 
as Crane court, and leading into Fleet street. The 
passage from the north had been blocked by the Scot- 
tish Corporation. 

Along Fleur-de-lis court, leading to Fleur-de-lis 
passage there were area gratings, and several entrances 
to buildings, one being a printing office, aud another a 
public house. Underneath there was a vault, and the 
road was bad, and had given way in places. Crane 
court was much larger than the other passages, there 
were vaults beneath it, and it led into Fleet street, 
along which the traffic was very great. 

A portion of the premises of the Scottish Corpora- 
tion having been destroyed by fire, the defendant, who 
was a builder, was employed to take down the debris 
of the part destroyed and the materials of other 
houses which had been taken down, and to build a 
new hall for the Scottish Corporation. The projected 
building was a large one, the contract price payable to 
the defendant being 5,7771. 

The site of the new building was not approachable 
by carts or wagons. 

It was admitted that the plaintiff's passage was the 
shortest and most convenient way of approaching and 
leaving the scene of the defendant's operations. 

The defendant commenced his building operations 
on or about the 2lst of May, 1879. He contracted 
with one Ewin, for a fixed sum, to take down and 
carry away the materials of the old buildings, and this 
part of the work was done by Ewin’s men, who were 
the class of men usually employed on such jobs. They 
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carried out the rubbish in baskets and barrows, did 
their work quickly and without intervals, except when 
they were stopped by heavy rain, and completed the 
carrying out, except as to two or three loads which 
were carried out afterward, by the 9th of July, 1879. 
By far the greater part of the rubbish was taken out 
by the plaintiff’s passage, the reasons assigned on be- 
half of the defendant for so doing being that it was 
shorter, that at the end of the passage there was a yard 
or open space used in connection with the defendant’s 
operations; that the ends of the other passages abut- 
ted, or nearly abutted, on excavations made in the 
course of the defendant’s operations, or scaffoldings 
used by him. Carts were brought into Fetter lane to 
carry away the rubbish, and often stood there some 
time opposite and near the mouth of the plaintiff's pass- 
age. Considerable dust was occasioned by the carry- 
ing out of rubblish, and entered in some quantity 
through the plaintiff's window, of which some panes 
had been removed by the plaintiff to ventilate his par- 
lor. 

Immediately after the rubbish was carried out the 
defendant’s workmen commenced taking in materials 
necessary for the construction of the new building. 

These materials consisted of heavy stones, iron gird- 
ers, bricks of different sorts, sand, ballast, and lime. 
By far the greater portion of these. materials, though 
not all of them, were carried in through the plaintiff's 
passage; many carts brought them to Fetter lane, and 
the carts stood opposite and near the mouth of the 
plaintiff's passage. 

The only place available for stacking bricks was in 
the open space at the end of this passage. 

The carrying in of some of the stones took several 
hours, and in carrying in one of them a wooden sup- 
port was placed between the stone and a portion of the 
plaintiff's premises so as to touch the latter. 

In the course of the building operations the defend- 
ant erected a certain scaffolding opposite the plaintiff's 
southern window. The defendant also put opposite 
to each window a skeleton hoarding, and for the pur- 
pose of shoring up part of the Scottish Corporation, 
he took up a flag-stone in the Fleur-de-lis court, and 
inserted a diagonal beam, which crossed the plaintiff's 
window at the distance of a few feet. 

On the 7th August, 1879, the plaintiff issued his writ 
in this action, and by the indorsement thereof he 
claimed (1) damages for injury done by the defendant 
to the plaintiff by trespasses committed against the 
plaintiff's premises by blocking up the plaintiff's win- 
dows and preveuting access to the plaintiff's premises, 
and other acts of the defendant injuring the plaintiff's 
said premises; (2) an injunction to restrain the de- 
fendant from further injuring the plaintiff's prem- 
ises. 

It did not appear that there was any right in the 
plaintiff in the passage other than as a householder in 
it and as one of the public. 


North, Q. C., and Seward Brice, for plaintiff, cited 
Rex v. Russell, 6 East. 427; Rex v. Cross, 3 Camp. 
224; Reg. v. Jones, id. 230; Thorpe v. L. R., 8 Chapp, 
650 ; Benjamin v. Storr, 30 L. T. Rep. (N. 8S.) 362; 
Cory v. Thames Iron Works, 8 id. 237; St. Helen's 
Smelting Co. v. Tipping, 11 H. L. Cas. 642 ; Bam- 
ford v. Turnley, 6 L. T. Rep. (N. S.) 721; Jones v. Chap- 
pel, L. R., 20 Eq. 22; Spokes v. Bambury Local Board, 
13 L. T. Rep. (N. 8S.) 453 [Fry, J., referred to Rex v. 
Carlisle, 6 C. & P. 636; Attorney-General v. Sheffield 
Gas Co., 21 L. T. Rep. 51; Mott v. Schoolbred, L. R., 
20 Eq. 22]; Rose v. Graves, 5 Man. & Gr. 613; Wilkes v. 
Hungerford Mark. Co.: Lyon v. Fishmongers’ Co., L. 
R., 1 App. Cas. 662, Evans v. Harris,1 HO. & N. 251; 
Riding v. Smith, 34 L. T. Rep. (N. 8.) 500; Winterbot- 
tom v. Lord Derby, 16 id. 771; Becket v. Midland Ry. 
Co., i7 id. 499; McCarthy v. Metropolitan Board of 





Works, 28 id. 417; Theed v. Debenham, L. R., 2 Ch. D 
165; Duke of Buccleugh v. Metropolitan B’d of Works, 
27 L. T. Rep. (N. 8.) 1; Nitro-Phosphate Co. v. Lon- 
don, etc., Dock Co., 37 id. 330; 39 id. 433. 


Cookson, Q. C., and Northmore Lawrence, for defend- 
ants, cited Ricket v. Metropolitun Railway Co., 5 B. & 
S. 186, and 16 L. T. Rep. (N. 8S.) 542; Iveson v. Moore, 
1 Ld. Raym. 486; Paine v. Partrich, Carth. 194. 


Fry, J. The plaintiff in this case resides iu a house 
on the eastern side of Fetter lane, which has a narrow 
frontage to that lane, and extends up a passage leading 
eastward from that lane to another court known as 
Fleur-de-lis-court, or Fleur-de-lis passage. The en- 
trance to his house and shop are from the passage. 
The defendant is a builder, who has carried on large 
operations in the rear of the plaintiff's premises, and 
the plaintiff brought this action originally for an in- 
junction, and for damages in respect of the injury 
sustained by him in consequence of the alleged wrong- 
ful acts of the defendant in so using the passage and 
the Fetter lane front of the plaintiff's premises as 
to create damage to him. He also alleges various tres- 
passes committed on his property by the defendant 
such as placing iron girders, stones, beams of wood, 
and wheelbarrows, and rubbish, against the plaintiff's 
doorways, and continuing the same there at improper 
times, particularly during the business hours of the 
day, and for an unreasonable length of time, also by 
placing planks against the plaintiff's windows, and also 
by taking up the paving stone adjacent to the plaintiff's 
house, and making holes in the ground thereunder, 
and causing water to flow through the holes so made 
into the cellars of the plaintiff's house, and in other 
ways damaging the cellars and the roofs thereof; also 
by breaking numerous squares of glass in the plaintiff's 
windows. With regard to that part of the case there 
is some evidence of trespasses on the part of the defend- 
ant, but the trespasses, as proved, are of the most 
trifling description, and all that I can dois to award 
the plaintiff damages to the extent of one farthing in 
respect of the trespasses, and to express my regret that 
the time of the court has been occupied to any extent 
in considering claims of so frivolous a description. 
The serious part of the plaintiff's case arises from his 
allegation of the loss of custom to him in his character 
of a dealer in articles of antiquity, old china, etce., 
and of a tailor. With regard to the latter there is 
no evidence of loss. With regard to the former, I 
shall consider it hereafter. The plaintiff puts his case 
in two ways. He says, in the first place, that ‘the 
defendant has created a public nuisance, which public 
nuisance has resulted in special or peculiar damage to 
me in consequence of the place where I reside, and 
where the nuisance has been committed, being so near 
to one another; and in the next place 1 have a private 
right of entrance from the highway to my dwelling- 
house, and that private right you have interfered 
with.’’ Before I consider those rights separately, I 
must inquire whether the user by the defendant of the 
roadway of Fetter lane and the passage has been rea- 
sonable or unreasonable. The law with regard to the 
point appears to me to be easily gathered from one or 
two cases. In the case of Rex v. Jones, supra, Lord 
Ellenborough says as to the repairing of a house: ‘‘The 
public must submit to the inconvenience occasioned 
necessarily in repairing a house; but if this inconven- 
ience is prolonged for an unreasonable time the public 
have a right to complain, and the party may be in- 
dicted for a nuisance.’ Again, in the more recent 
case of Benjamin v. Storr, supra, the question left by 
the learned judge to the jury was, ‘‘ whether or not 
the obstruction of the street was greater than was rea- 
sonable in point of time and manner, taking into con- 
sideration the interests of all parties, and without 
unnecessary inconvenience,” the judge telling them 
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that “‘ they were not to consider solely what was con- 
venient for the business of the defendants.’’ The de- 
fendant at the bar has asserted an unqualified and 
absolute right to approach the area of the building 
operations which he was carrying on, by the nearest 
road, to any extent, for any materials, for any time, 
and without regard to the plaintiff's convenience 
or inconvenience. Such a claim is, in my judgment, 
untenable. It appears to me to be the expression of 
the selfish and not of the social man — of the man who 
recollects his rights, but who does not recollect his 
obligations, and human life could not be carried on if 
such extreme rights were asserted and insisted on. The 
question I have inquired into is, whether the user of 
the road or roads in question by the defendant was, 
having regard to all the circumstances of the case, rea- 
sonable. Thecircumstances are undoubtedly peculiar. 
The block of buildings which the defendant had to 
erect was capable of being got at from roads only by 
means of three passages—Crane court leading from 
Fleet street, Fleur-de-lis court leading from the south- 
ern part of Fetter lane and what has been called for 
convenience ‘the plaintiff's passage,’’ and the ** plaint- 
iff's court,’’ leading directly from the northern part of 
the side into Fetter lane. That last passage was un- 
doubtedly the most convenient mode of access, for the 
defendant, to his property. It was the most conven- 
ient for several reasons. It was the shortest, and it 
also led to that portion of the property which the de- 
fendant used asa yard for the purpose of his building 
operations. It must be further observed that the ope- 
rations which the defendant had to carry on were 
very considerable. His building contract was for 
nearly 6,0001. He had to remove a very large quantity 
of old buildings and rubbish—a quantity that took 
from the 2lst May to the 9th July. He had to carry 
in avery large quantity of materials for the purpose 
of the new hall and chapel, which he erected for the 
Scottish Corporation— operations which lasted for 
several months. Under those circumstances it appears 
to me that to carry on the whole of the defendant's 
operations through what has been called the plaintiff's 
passage was not reasonable. Iam unable to see any 
reason why a large proportion of the old materials 
might not have been carried down Crane court, and 
why a much larger proportion might not have been 
carried down Fleur-de-lis court, and the inconvenience 
necessarily created by carrying away rubbish of that 
character distributed over the whole of the passage 
which gave access to the site. Further than that, it 
appears to me that the defendant, having regard to the 
peculiar difficulties of his case, should have made some 
different arrangement with regard to the time during 
which his operations were carried on. In fact he car- 
ried them on during the busiest and most occupied 
hours of the day, and took no pains to diminish the 
inconvenience by carrying on his operations early in 
the morning or late at night. What was the result 
upon the plaintiff of these operations so curried on by 
the defendant? Undoubtedly, the passage close by his 
house was practically devoted to the building opera- 
tions of the defendant for along period of time. For 
exactly how many days it was unsafe to cross that 
passage I do not know, but certainly for months these 
_operations went on, and it appears to me that they went 
on in such a manner as to render it exceedingly diffi- 
cult, if not impossible, for persons to obtain access to 
the plaintiff's premises from Fleet street, coming up 
on the eastern side of Fetter lane, and the natural 
effect of it would be to drive persons away who might 
have become customers, and to render the access to 
the plaintiff's house so difficult that most persons 
would abandon passing along that side of the road, 
and there is some evidence that persons who were in 
the frequent habit of going to the plaintiff's house as 
customers ceased to do so during a portion of the time 





these operations were going on. What has been the 
result of these operations, therefore, to the plaintiff? 
I have come to the conclusion that the plaintiff has 
proved that he has sustained considerable loss in his 
business as a dealer in old curiosities in consequence 
of the defendant's operations, and although it is very 
difficult to assess the amount of that loss, I have, sit- 
ting as a judge of fact, arrived at the conclusion that 
he has sustained loss to the extent of 601. Then arises 
the question or questions, how far this state of circum- 
stances gives rise to any legal right in the plaintiff. 
Now the cases of Rose v. Groves, and Lyon v. Fish- 
mongers’ Company. in the House of Lords, supra, ap- 
pear to me to establish this, that where the private 
right of the owner of land to access to that land is in- 
terfered with, and unlawfully interfered with, by the 
acts of the defendants, he may recover damages from 
the wrong-doers to the extent of the loss of profits of 
the business carried on at that place. The case of Rose 
v. Groves was that of an owner of a riparian property, 
but it is referred to by the lord chancellor in the case 
of Lyon v. The Fishmongers’ Company, supra, and he 
cites there the observations of Lord Hatherley, when 
vice-chancellor, in Attorney-General v. Conservators of 
the River Thames, 8 L. T. Rep. (N. 8.) 9; 1 H. & M. 81, 
as follows: ‘“‘ 1 apprehend that the right of the owner 
of a private wharf, or of a roadside property, to have 
access thereto, is a totally different right from the 
public right of passing and repassing along the high- 
way ontheriver.’’ Then the lord chancellor continued: 
“The existence of such a private right of access was 
recognized in Rose v. Groves. As I understand the 
judgment in that case, it went not on the ground of 
public nuisance, accompanied by particular damage to 
the plaintiff, but on the principle thata private right 
of the plaintiff had been interfered with.” Then, 
after more fully examining that case, and expressing 
not the slightest intention to differ from it, his lord- 
ship says: ‘*Independently of the authorities, it ap- 
pears to me quite clear that the right of a man to step 
from his own land on to a highway is something quite 
different from the public right of using the highway. 
The public have no right to step on to the land of a 
private proprietor adjoining the road. And though it 
is easy to suggest metaphysical difficulties, when an 
attempt is made to define the private as distinguished 
from the public right, or to explain how the one could 
be infringed without at the same time interfering with 
the other, this does not alter the character of the 
right.”” Applying that principle to the present case it 
does appear to me that the evidence shows that the 
access to the plaintiff's door in the passage from the 
street was interfered with by the acts of the defend- 
ant, which I hold to be unreasonable, and therefore 
wrongful, and that being so, the cases to which I have 
referred are authorities for the plaintiff on that ground, 
and entitle him to recover the amount of loss in his 
business carried on upon his property. But I will con- 
sider the case further on the ground of the private 
injury resulting from the public nuisance. The con- 
ditions under which a private person may recover in 
such a case as that are well expressed in the judgment 
of Brett, L. J., then a member of the Court of Com- 
mon Pleas, in the case of Benjamin vy. Storr, supra. 
“The cases referred to on this subject,’ his lordship 
says, ‘“‘show that there are three things which the 
plaintiff must substantiate, beyond the existence of a 
mere public nuisance, before he can be entitled to 
recover. In the first place he must show a particular 
injury to himself beyond that which is suffered by the 
rest of the public.”” NowIask whether, in this case, 
the plaintiff has or has not sustained that particular 
injury from the public nuisance? 1t appears to me 
that hehas. Thecase of Iveson v. Moore, supra, is a case 
of great authority. It is reported in numerous books. 
It has found its way into the various digésts of the 
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law, and has been cited with approval in the great case 
of Ricket v. Metropolitan Railway Company, by the 
Court of Exchequer Chamber, and the case itself was 
decided by the Court of Exchequer Chamber. Now, 
as cited, that case resulted in this: ‘“‘ Asif A has a 
colliery, and B stops a highway near it whereby noth- 
ing can pass to such colliery, an action on the case lies, 
for he ought to be remedied in particular, although it 
was a highway.’’ And, accordingly, in the case of 
Benjamin v. Storr, the court there considered that ‘if 
by reason of the access to his premises being obstructed 
for an unreasonable time and in an unreasonable man- 
ner, the plaintiff's customers were prevented from 
coming to his coffee-shop, and he suffered a material 
diminution of trade, that might be a particular, a 
direct, and a substantial damage.’’ No doubt Ricket 
v. Metropolitan Railway Company shows that where 
the obstruction is at a considerable distance and tem- 
porary, and the injury which the plaintiff sustains is 
only in common with a large number of other persons, 
such a right of action does not arise; but it appears to 
me that this case is far more like the case of Iveson v. 
Moore and the case of Benjamin v. Storr, than the case 
either of Wilkes v. ITungerford Market Company, supra, 
or the case of Lickel v. The Metropolitan Railway 
Company, supra, and that there is here that particu- 
lar injury to the plaintiff resulting from a public nui- 
sance which is referred to in those cases. The second 
condition which is referred to by Brett, L. J., is this: 
‘*Other cases,’’ he says, ‘‘show that the injury to the 
individual must be direct, and not a mere consequen- 
tial injury.’’ Now, I have already considered that 
point, and the cases I have aJready referred to seem to 
show that this is sufficiently direct. Lastly, ‘* The in- 
jury must be shown to be of a substantial character, 
not fleeting or evanescent.’’ What is the meaning of 
those words ‘fleeting or evanescent?’’ Itis not per- 
haps easy to answer that, but it appears to me that 
nothing can be deemed to be fleeting or evanescent 
which results in substantial damage, and that the ques- 
tion therefore is not one to be measured by time, but 
one to be measured by its effect upon the plaintiff, and 
accordingly in the case I have referred to, and which, 
it appears to me, Iam bound to treat as law, I find 
that the interruption for the course of one month of a 
public highway was deemed sufficient interference to 
give the plaintiff a right of action, and that case, I 
repeat, is one which has been adopted and approved of 
by the Court of Exchequer Chamber in Ricket v. The 
Metropolitan Ruilway Company, supra. The result, 
therefore, to my mind is this, that even upon the 
ground of public nuisance the ‘plaintiff has made out 
his case, and it follows from what I have said that it 
appears to me that the plaintiff is entitled to judgment 
to the extent of GOI. 

(The remainder of the opinion is devoted to a con- 
sideration of the relief which may be granted under a 
statute known as Lord Cairns Act.] 

Judgment jor plaintiff for 60l. 
—___>__— 
CONCLUSIVENESS OF JUDGMENT AS TO 
FACTS STATED THEREIN. 


NEW YORK COURT OF APPEALS, MAY 31, 1880. 





FreLp v. BLAND ET AL., Appellants. 


Plaintiff took from the wife of defendant a confession of 
judgment for the value of certain goods delivered by 
plaintiff to her, which were described in such judgment 
as “sold and delivered” to such wife. It was also 
stated therein that for the value thereof, $3,000, ‘‘she is 
indebted to plaintiff... Thereafter defendant and his 
wife removed the goods and refused to return them to 
plaintiff, after which, with knowledge of the facts, 
plaintiff issued execution upon the judgment and col- 
lected a part of the amount due thereon. Held, that 





the judgment was conclusive against the plaintiff as to 
the fact that the goods were sold to the wife and he 
could not maintain an action against defendant for 
their conversion. 

HIS was a motion to vacate an order of arrest issued 

on affidavits alleging that plaintiff, in October, 
1878, delivered a quantity of goods, consisting of pistols, 
opera-glasses, jewelry, musical and mathematical in- 
struments, etc., to the defendant's wife to sell at her 
store on commission; that she, about April, 1879, with 
her husband’s assistance, packed up and stored the 
goods, without plaintiff's knowledge or consent, and 
refused to return them on demand. 

Defendant moved, on affidavits alleging that the 
defendant’s wife purchased the goods outright, as was 
evidenced by bills delivered at the time the goods were 
delivered; and further alleging that after the goods 
were delivered defendant’s wife confessed a judgment 
for $3,000, the value, at plaintiffs request, on which 
confession judgment was rendered on December 24, 
1878, and that on the afternoon of April 26, 1879, after 
knowing of the breaking up of the store and all the 
facts relied on to show the alleged conversion, the 
plaintiff issued execution and collected over $400 on 
the judgment. The defendant claimed that the confes- 
sion of judgment was conclusive evidence that the 
transaction was a “sale and delivery ”’ of the goods and 
that in any event the issuing of an execution, with 
knowledge of all the facts alleged to show a conver- 
sion, was an election of plaintiff's remedy, and this 
action could not be maintained. 

Plaintiff claimed the judgment was only intended 
as a collateral security. Justice Lawrence denied a 
motion to vacate the order of arrest and on appeal the 
General Term affirmed the order. 


M. M. Budlong, for appellant. 
A. Kling, for respondent. 


DANFORTH, J. The order for the arrest of John B. 
Bland, one of the defendants, was granted upon the 
ground that the defendants had wrongfully taken and 
converted certain personal property of the plaintiff's. 
The affidavits on which the order was granted were to 
the effect that the goods had been intrusted to Susan 
Bland, upon her agreement that she, with the aid of 
her husband John B. Bland, would sell them for the 
plaintiff and account for the proceeds; that instead of 
doing so they had secreted and taken them away. 

A case was made out authorizing the order, and 
although upon the motion to vacate it the facts on 
which it rested were denied, we should find in such 
denial no ground for interfering except for the circum- 
stance next to be considered. After the goods had 
gone into the possession of the defendant Susan and 
on the 28th of December, 1878, the plaintiff accepted 
from her a confession of judgment for the whole value 
thereof and after the facts now alleged to show con- 
version of the property were known to him, and en 
the 26th day of April, 1879, he issued an execution for 
its enforcement and collected about $40, part thereof. 

The statement upon which the judgment was en- 
tered, described the property now in question, declares 
that it was ‘“‘sold and delivered” to the defendant 
Susan, and that for its value, $3,000, she is indebted to 
the plaintiff. It is true that the plaintiff in opposing 
this motion declares that the judgment was taken as 
security merely. But this is not only in direct opposi- 
tion to the statement, but the judgment has been, as 
before observed, enforced by him to some extent, and 
no proceedings have been taken co amend or correct 
the statement upon which the judgment was entered. 
Under these circumstances I think it should be held 
conclusive against the plaintiff as to the fact in issue; 
otherwise a means would be provided by which the 
statute (Code of Civil Procedure, tit. 11, $§ 1273, 1274) 





permitting judgments to be taken by confession could 
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be easily evaded and a door opened to the perpetration 
of the grossest frauds. 

The plaintiff, by accepting the judgment and taking 
out and enforcing his execution, must be deemed to 
have made his election to treat the goods as the prop- 
erty of the defendant, under a sale by himself (Morris 
v. Reaford, 18 N. Y. 557; Bank of Beloit v. Beale, 34 
id. 477) and he cannot now change his ground. 

The order appealed from should be reversed and 
motion to vacate the order of arrest granted, with costs. 
All concur. 

> 


WHEN CONSIGNEE LIABLE FOR FREIGHT. 
RHODE ISLAND SUPREME COURT — FEBRUARY 10 
1880. 


Hatcu v. Tucker, Swan & Co. 


A loaded B's vessel with coal consigned to C. A dispute 
arising between A and the master of the vessel, as toa 
charge made by A for trimming the cargo, the master 
refused to sign the’ bill of lading, and sailed without 
signing any bill of lading. The coal was delivered to 
the consignee, C, and accepted. Held, that C, the con- 
signee, was liable to Bfor the freight. Held, further, 
that C could not deduct from the freight due to B the 
charge for trimming made by A. 


XCEPTIONS to the Court of Common Pleas. 
The facts appear in the opinion. 


Perce & Hallett, for plaintiffs. 
Vincent & Carpenter, for defendants. 


Porter, J. The evidence, as allowed, states that 
the plaintiffs’ vessel in July, 1877, was loaded by a coal 
company, consignors, at Amboy, New Jersey, with 
coal for Tucker, Swan & Co., Providence, Rhode 
Island. The vessel not being properly trimmed, it ap- 
pears to have been done by the consignors at an ex- 
pense of $17.04, which the captain refused to pay to 
the consignors, and sailed without signing any bill of 
lading. 

Although there are many items of evidence to imply 
that the coal was ordered by the consignees, and that 
therefore, so far as the cargo was concerned, the con- 
signors were agents of the consignees, yet there is no 
positive evidence of it, and it is easily to be seen that 
this might seriously affect the decision. 

There is here no dispute about the bill of lading or 
amount of freight. 

The consignors it seems trimmed the vessel and 
claimed to hold the bill, $17.04, against the vessel, and 
because they did, the captain declined signing any bill 
of lading. 

On arrival, the consiguees paid the freight, holding 
back $30, as they claimed, to cover expenses. They 
have subsequently paid to the consignors the bill for 
trimming, $17.04, and have tendered and still tender to 
the master the remainder of the $30. 

The two questions presented are: First, the con- 
signees’ liability for freight. Second, if they were 
liable, had they any right to deduct the charge for 
trimming the load? 

It may perhaps be best to first consider the con- 
signees’ liability if the master had signed a bill of 
lading, and then to consider how the liability is 
affected by the want of a regular bill of lading signed 
by him. 

On reading the cases, it is evident that some con- 
fusion arose at first from the supposed difficulty of 
holding that both consignor and consignee could be 
liable at the same time. But it is now settled that 
the consignor still continue liable even after the con- 
signee becomes so. Maule & Pollock on Shipping, 253; 
Shepard v. De Bernales, 13 East, 565; 3 Kent’s Com. 
222; Wooster v. Tarr, 8 Allen, 270. 








As to whether acceptance under a bill of lading * he 
and they paying freight,’’ makes the consignee liable 
for freight, there are two classes of cases. 

Of the one class, a leading case is Sanders v. Van- 
zeller, 4 Q. B. 260, also in 2G. & D. 244, which holds that 
while the law will not imply a contract from accept- 
ance, still the circumstances of the acceptance may 
go to the jury in evidence of a new contract. So 
Young v. Moeller, 5 El. & B. 755, 760, and other cases 
cited in 3 Kent’s Com. 222, seq. Maclachlan on Ship- 
ping, 466, takes this view. 

The other class of cases is represented by Cock y. 
Taylor, 13 East, 399, A. D. 1811, which holds not merely 
that, the acceptance should be submitted to the jury as 
evidence from which they might infer, etc., but that 
the acceptance of the goods is evidence of a new 
agreement. ‘‘ His receiving them from the master and 
the master’s parting with his lien and giving them up 
to the purchaser at his request, is evidence of a new 
contract,”’ etc. ‘The indorsees of the bill of lading 
knew that they had no right to take the goods from 
the master without payment of freight.” 

Dougal v. Kemble, 3 Bing. 383, also, in 11 Moore, 250, 
“* whoever obtains the delivery of the goods under such 
a bill of lading, contracts by jmplication to pay the 
freight due on them. There is no assigument of con- 
tract; no shifting of liability. The receiver of the 
goods is an original contractor to pay the freight of 
them."’ Per Best, C. J., 3 Bing. 389; Merianv. Funck, 
4 Denio, 110. It is well settled that acceptance is 
enough. So in Davison v. City Bank, 57 N. Y. 81; 
Jesson v. Solly, 4 Taunt. 52. 

Bell vy. Kymer, 1 Marsh. 146. Gibbs, C. J., “‘a man 
most eminent for his knowledge of commercial law,” 
holds that ** the holders of a bill of lading were bound 
to know they were liable for freight,’’ cited and ap- 
proved by Best, C.J., in Dougal v. Kemble, 3 Bing. 
383, 390, 391. 

Pelayo v. Fox, 9 Penn. St. 489: Delivery to indorsee 
of bill of Jading who had bought after shipment, makes 
him liable for freight. 

Blanchard v. Page, 8 Gray, 281,291. Shaw, C.J. If 
a cousignee, holding a bill of ladiug requiring a deliv- 
ery conditioned on paymént of freight, presents it and 
receives the goods without paying freight at the 
moment of delivery, such acceptance under such a 
claim is evidence of a promise on the part of the con- 
signee to pay the freight, on which, if not rebutted, an 
action willlie. And the majority of the text-writers 
seem to take this view, that if the acceptance is 
proved, the law implies the new contract. 

Bateman on Commercial Law, § 801: The consignee 
having received the goods without pay, the law gives 
the right to demand it at the place of destination. 
Citing Jeremy on Carriers, § 84; Story on Bailments, 

Story on Bailments, § 589: When the bill of lading 
provides for delivery, the consignee or his assignees 
paying freight, the acceptance of the goods binds the 
consignee by implication. Citing Dougal v. Kemble, 
3 Bing. 383. 

Kent's Commentaries, vol. 3, p. 222, says that if the 
master delivers without payment he may sue the con- 
signee on an implied contract,the delivery without pay- 
ment being the consideration. This is in the chancellor's 
text, citing Cock v. Taylor, 13 East, 399, and Brouncker 
v. Scott, 4 Taunt. 1. A note says, that but for the case 
of Sanders v. Vanzeller, 4 Q. B. 260, he should have 
considered the law would imply the contract. 

So 1 Parsous on Shipping, 209. If the master deliv- 
ers goods with notice that he shall look to the consignee 
and the consignee accepts, he becomes liable. 

And Abbott on Shipping, 422, after stating that the 
persons accepting the goods under the ordinary bill of 
lading are liable, says, ‘‘and this opinion seems con- 
sonant to sound reason; for if a person accepts any 
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thing which he knows to be subject to a duty or charge, 
it is rational to conclude that he means to take the 
duty or charge on himself, and the law may very well 
imply a promise,”’ etc. 

“The delivery of the goods to the consignees and 
their acceptance of them under the bill of lading 
raised an assumpsit against them to pay freight ac- 
cording to the stipulation in the bill of lading.’’ Judge 
Betts, in Shaw v. Thomson, Olcott, 144, 149. 

The weight of authority, therefore, seems to be that 
where there is a bill of lading, and the acceptance by 
the consignee is proved and unexplained, the law will 
imply a promise to pay freight. 

Next, how would the case stand without any regular 
bill of lading. In the present case, the bills were made 
out, but not signed by the master, and one of these 
unsigned bills was sent to the consignee and received 
by him. 

In The Patona, 2 Curt. 21, 26, 27, the captain had re- 
fused to sign the bill of lading. Judge Curtis held that 
it was not essential to a legal consignment which might 
be merely verbal, and this is quoted and approved by 
Shipman, J., in Fow vy. Holt, 36 Coun. 558, 560. 

In The Water Witch, 1 Black, 494, the master refused 
to sign the bill, but received the cargo and carried it to 
the consignees and libelled it for freight. In this case 
the shipper forwarded the unsigned bills to the con- 
signee. The right to freight was not disputed, but 
damages were claimed exceeding the freight. 

The clause by which the owner binds the ship and 
the shipper of the cargo, each to the other, is borrowed 
from, and a part of, the general mercantile law. So 
many provisions in charter-parties or bills of lading 
merely express what the law would imply without 
them. Judge Story, in Schooner Volunteer, 1 Sumner, 
571; Abbott on Shipping, 160. 

Maule & Pollock on Shipping, 
freight exists without any express stipulation. 
ists independent of contract, for freight due. 

The books contain very few cases where a cargo is 
sent without a bill of lading; but the foregoing quota- 
tions are sufficient, we think, to show that in these 
cases mercantile usage agrees with the principles of the 
common law as applied to other contracts. 

The coal was sent to the consignees. They received 
it and directed the master to deliver it to Smith, which 
he did. There is no complaint of want of examina- 
tion, or that the cargo was damaged, or was not what 
they expected. One of the unsigned bills was received 
by the defendants. The defendants made no objec- 
tion to the freight, but paid it all except $30, which 
they kept back and claimed a right to deduct. 

These facts stated in the reported evidence would 
seem sufficient to establish their liability for freight 
before any jury. 

Further, the presumption of law is said to be, in the 
absence of any evidence on the subject, that the con- 
signee isthe owner. Baron Parke, in Coleman v. Lam- 
bert, 5 M. & W. 502; Krulder v. Ellison, 47 N. Y. 36; 
citing Price v. Powell, 3 id. 322; Everett v. Saltus, 15 
Wend. 474. 

The defendants’ first point in the present case is, 
that the contract being between the consignor and car- 
rier, the consignor is alone liable for freight. And 
they cite three cases, Blanchard v. Page, 8 Gray, 281, 
290, 291; Wooster v. Tarr, 8 Allen, 270; Gage v. Morse, 
12 id. 410. 

Blanchard v. Page was not a suit for freight, but was 
brought by the shipper of the cargo against the owners 
of the vessel to recover for damage done to the goods. 
The only question in the case was, whether the ship- 
per, who was a mere agent, could sue, it being admit- 
ted that the owners, though not named in the bill, 
could. It was not necessary to make any decision as 
to the rights of a consignee to sue unless owner; but 
p. 91, the court says, though it is not necessary to the 
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decision, what we have quoted before, that the accept- 
ance of the goods by the consignee under certain cir- 
cumstances would render him liable for freight. 

Gage v. Morse, 12 Allen, 410, was a case of demurrage, 
and therefore not like the present. Freight and de- 
murrage are different things and the liability depends 
on different grounds. 

Wooster v. Tarr, 8 Allen, 270, decides that the ship- 
per named in a bill of lading is liable to the carrier for 
the freight although he does not own the goods, and 
the carrier has waived his lien thereon. That case did 
not involve the question of the liability of the con- 
signee, nor do any of the remarks of Bigelow, C. J., 
affect the present case. 

The defendant’s second point is, that the liability to 
freight does not pass with the goods, and they cite 
Sanders v. Vanzeller, 4 Q. B. 260. All which that case 
decides is, that while the jury might infer a contract 
to pay freight from the defendants taking the goods, 
the court could not infer one as a matter of law. 

If the consignee in the present case was liable for the 
freight, had he any right to keep back $17.04? 

The consignor, the coal company, loaded the vessel. 
The plaintiffs found the load was not properly trimmed 
by the men employed by the consignor and that they 
had nota full load. The consignor claimed to hold 
the trimmers’ bill against the vessel, which the master 
refused to allow. But the defendants, notwithstand- 
ing, paid this bill to the consignor. 

The $17.04 was a matter disputed between the master 
and the consignors; he had no contract with any but 
the consignors (Wooster vy. Tarr, 8 Allen, 270), until a 
new contract arose by implication with the con- 
signees, and we cannot see that the consignees had any 
right to deduct it from the freight any more than any 
debt the captain might owe to any other person. 

Ordinarily, the captain and men are to load the ves- 
sel, usage and special contract excepted. The captain 
is to superintend the trimming of his vessel. 

And as we have said, the contract as to receiving 
and loading the coal was between the master and con- 
signors only. If the consignors agreed to load the 
vessel and it was not properly trimmed, it was the con- 
signors’ fault, and they had no claim for it on the cap- 
tain, whose only duty would be to superintend it. But 
if the master was to load, it was still a dispute between 
the master and consignors, and the consignees had no 
right to withhold it from the master. 

The judge having instructed the jury that as the bill 
of lading was not signed, the master had no claim on 
the consignees for freight, but must look to the con- 
signors, a verdict under his direction was taken for the 
defendant. 

From the views before expressed it results that a 
new trial must be granted. 

Exceptions sustained. 
———___.—__—. 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL— TO COURT OF APPEALS— WHEN NOT AL- 
LOWED.— This case was tried before a jury and a ver- 
dict rendered for plaintiff. Defendant moved for a 
new trial on the minutes, which motion was denied 
and judgment entered on the verdict. Defendant ap- 
pealed from the order denying his motion, and from 
the judgment. The General Term made an order re- 
versing the order below and the judgment and grant- 
ing anew trial. The opinion of the General Term 
showed that the reversal was upon questions of fact. 
Held, that an appeal would not lie to the Court of 
Appeals. Wright v. Hunter, 46 N. Y. 409; Sands v. 
Crooke, id. 564; Dickson v. Broadway, etc., R. Co., 47 
id. 507; Downing v. Kelly, 48 id. 433; Harris v. Bur- 
dette, 73 id. 136. Appeal dismissed. Whitson, appel- 
lant, v. David. Opinion by Earl, J. 

[Decided June 18, 1880.] 
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EQUITABLE ACTION — WILL NOT LIE TO SET ASIDE 
FRAUDULENT CONVEYANCE WITHOUT JUDGMENT AT 
LAW AND EXECUTION — CORPORATION. —An action 
will not lie to set aside a transfer of property as 
fraudulent, and the appointment of a receiver in 
behalf of a creditor who has not had a judgment 
execution and return, on the ground that the transfer 
was made by an insolvent corporation. The remarks 
of Nelson, J., in McElwain vy. Willis, 9 Wend. 548, are 
not applicable where no judgment has been obtained. 
The provision of the Code of Civil Procedure, $713, has 
not changed the practice in this respect or established 
any new rule which authorizes an equitable lien before a 
judgment is obtained. While that section may well 
apply in some cases where the right to or interest in 
the property is apparent, it does not confer an equita- 
ble remedy under ordinary circumstances where no 
judgment has been obtained. The rule is well settled 
that until a creditor has obtained a judgment at law for 
his demand and the return of his execution unsatis- 
fied, an action in equity will not lie to reach assets and 
apply them to the payment of a moneyed demand 
arising upon contract. 2 R. S. 173, § 38; Dunlevy v. 
Tallmadge, 32 N. Y. 457; Beardsley Scythe Co. v. Fos- 
ter, 36 id. 565; Ocean Nat. Bank v. Olcott, 46 id. 12. 
Before judgment and execution a creditor at large is 
not entitled to the interference of a court of equity on 
the ground of fraud. Wiggins v. Armstrong, 2 Johns. 
Ch. 144. Nor do allegations of insolvency change this 
rule. Estes v. Wilcox, 67 N. Y. 264. Judgment af- 
firmed. Adee, appellant, v. Bigler. Opinion per Cu- 
riam. 

{Decided June 8, 1880.] 


RESCISSION OF CONTRACT— WHEN FOR FRAUD 
PARTY RESCINDING NEED NOT REIMBURSE WRONG- 
DOER — TAX PAID BY FRAUDULENT VENDEE.— While 
the rule is that a party undertaking to exercise the 
right to rescind a contract for fraud must restore to 
the other party what he has received under it (Curtis 
v. Howell, 39 N. Y. 215; Cobb v. Hatfield, 46 id. 533), 
the law will not imply a promise on the part of the 
plaintiff asking for a rescission to reimburse the de- 
fendant for advances or expenditures made by the 
latter to effectuate his fraud, although the plaintiff 
would have the benefit of such advances or expendi- 
tures on rescinding. Accordingly when defendant 
having procured from plaintiff by fraud a sale of 
whisky upon which the government had a lien for 
its tax, paid the tax in order to get possession of the 
whisky and enable him thereby to consummate his 
fraud, held, that plaintiff was not bound to reimburse 
defendant for the tax paid in order to rescind the sale. 
The doctrine of equitable subrogation will not be ap- 
plied in such a case to relieve defendant from a loss 
occasioned by his own unlawful act. The case is analo- 
gous to that of a willful trespasser who has wrong- 
fully converted a chattel and afterward enhances its 
value by labor. He is bound to account to the true 
owner for the value of the chattel in its changed or 
improved condition, and the recovery will not be 
limited to its value in the condition in which it was at 
the time of the conversion. Silsbury v. McCoon, 3 N. 
Y. 379. The law cares very little what a fraudulent 
party’s loss may be and exacts nothing for his sake. 
Mason vy. Bovet, 1 Den. 74. Judgment affirmed. 
Guckenheimer et al. v. Angevine, appellant. Opinion 
by Andrews, J. 

[Decided June 15, 1880.] 


TRUST — WHEN TRUSTEE LIABLE INDIVIDUALLY TO 
CREDITOR OF CESTUI QUE TRUST— FORMER ADJUDI- 
CATION — CONTEMPT.— [n an action by a creditor of a 
cestui que trust against the trustee for the purpose of 
collecting the debt out of the trust estate a judgment 
was rendered by the terms of which it was decreed 
‘that the surplus income of said trust estate amounted 








during the three years subsequent to the commence- 
ment of the action to the sum of $2,572.48,”’ and that 
the debt of the plaintiff and his costs be paid by the 
trustee out of this surplus. From this judgment no 
appeal was taken. Notice was served on defendant, 
the trustee, and a formal demand made for him to pay 
according to the terms thereof. No attention being 
given to this demand a notice of motion was served 
upon him by plaintiff asking for leave to issue execu- 
tion against the trust estate or against the trustce 
individually as a punishment for his contempt in dis- 
obeying the order of the court. The motion was 
granted so far as to permit a precept to issue for the 
collection of the debt out of the property of the 
trustee. Held, that this order was in the power and 
discretion of the court. The trustee was bound by 
the judgment. That determined that he had the 
money applicable to the payment of the debt, and on 
this motion the crustee could not set up the defense 
that he had not the money on hand or that he had 
paid it over to*the wife of the cestui que trust under a 
decree in another action made before the rendition of 
the judgment mentioned. This court must conclude 
that in rendering the judgment this decree was prop- 
erly considered and given due weight and the surplus 
decreed unaffected by it. While in the first instance 
the trustee was not personally liable for the debt he 
became so by his disobedience of the command of the 
judgment. Order affirmed. Williams vy. Thorn et al., 
appellants. Opinion by Finch, J.; Rapallo and Dan- 
forth, JJ., dissented. 

[Decided June 15, 1880.] 
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UNITED STATES SUPREME COURT 
ABSTRACT. 
OCTOBER TERM, 1879. 





CORPORATION — ULTRA VIRES— RATIFICATION BY 


tion provided thus: ‘** The business of the corporation 
shall be managed and directed by the board of trustees, 
who shall elect from their number a president and 
two vice-presidents, and may appoint such other offi- 
cers as they may see fit; nine of the trustees, of whom 
the president or one of the vice-presidents shall be 
one, shall form a quorum for the transaction of busi- 
ness at any regular or adjourned meeting of the board 
of trustees; and the affirmative vote of at least seven 
members of the board shall be requisite in making any 
order for, or authorizing the investment of any mon- 
eys, or the sale or transfer of any stock or securities 
belonging to the corporation, or the appointment of 
any officer receiving any salary therefrom.’’ On the 
18th of September, 1875, the board of trustees author- 
ized and empowered the officers of the company to as- 
sign and transfer any of the regular stock of the United 
States standing in its name. On the 15th of December 
in that year, the same board directed the finance com- 
mittee to authorize those officers to negotiate the securi- 
ties of the company in such manner as to relieve the 
company from its embarrassment. During November 
or December the company borrowed from L. $10,000, 
giving him its note for that amount and as collateral se- 
curities held by the company. The company was then 
embarrassed for money and used the money borrowed 
to pay off its obligations. In 1874 the duly authorized 
agent of the company agreed with L. that L. should 
lend the agent $21,000, including the note of the com- 
pany for $10,000, and that the agent should procure the 
transfer by the company of certain obligations held by 
it including certain notes. This was done. There 
was no formal order by the board of trustees as pro- 
vided by the charter touching either of the transac- 
tions with L., but they were communicated, as were 
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all others, daily to the individual members of the 
board. There is no proof that any objection was ever 
made. Held, that an action by the trustees in bank- 
ruptcy of the corporation to compel the delivery of 
the notes delivered by the agent to L. could not be 
maintained. It would be a perversion of the plainest 
principles of reason and justice to permit the validity 
of such a security to be effectually denied. It cannot 
be done. De Groff v. American Lin. Co., 21 N. Y. 128; 
Parrish vy. Wheeler, 22 id. 503; Bradley v. Ballard, 55 
Ill. 413; McCutchin v. Collins, 13 Penn. St. 15. Courts 
do not look at such transactions with the microscopic 
eyes of a special demurrer. This intelligent acquies- 
cence was a binding ratification. Kelsey v. National 
Bank, 69 Penn. St. 426; Hilliard v. Goold, 34 N. H. 230; 
Christian University v. Jordan, 29 Mo. 68; Sherman 
v. Fitch, 98 Mass. 59. Decree of’ Dist. Columbia Sup. 
Ct. affirmed. Creswell et al., appellants, v. Lanahan 
et al. Opinion by Swayne, J. 


MORTGAGE — LIEN OF MORTGAGEE ON INSURANCE 
FOR OWNER’S BENEFIT.—G. was the owner of real 
property on which were buildings and machinery 
which he had mortgaged to the assignors of appellants, 
the mortgages containing an agreement to insure, etc., 
and being duly recorded. The firm of J. &G., to 
whom he was indebted, suggested that he have the 
buildings insured for his better security, and he au- 
thorized the firm to procure insurance, which they 
did, taking an open policy in their names. Subse- 
quently the buildings were destroyed by fire. Held, 
that appellants had a lien on the insurance money to 
secure their mortgages after the claim of the firm 
against G. had been satisfied. It is undoubtedly the 
general rule that a mortgagee has no right to the ben- 
efit of a policy taken by the mortgagor unless it is as- 
signed to him. Carter v. Rockett, 8 Pai. 437. But it 
is settled by many decisions in this country that if the 
mortgagor is bound by covenant or otherwise to in- 
sure the mortgaged premises for the better security of 
the mortgagee, the latter will have an equitable lien 
upon the money due on a policy taken out by the 
mortgagor to the extent of the mortgagee’s interest in 
the property destroyed. Thomas’ Ex’rs v. Van Kaff's 
Ex’rs, 6 G. & J. 372; note to 3 Kent’s Com. 376; Angell 
on Ins., §62; 2 Am. Lead. Cas., 834, 5th ed.; 1 Her- 
mon on Mort., §424. And this equity exists, although 
the contract provides that in case of the mortgagor's 
failing to procure and assign such insurance the mort- 
gagee may procure it at the mortgagor’s expense. 
Nichols y. Baxter, 5 R. I. 491. Of course the mortga- 
gee’s equity will be governed by the scope and object 
of the agreement; as, if the agreement be to insure for 
a certain amount, the equity will not apply beyond 
that amount; and as its object is to afford better se- 
curity for the payment of the debt, it will not be en- 
forced farther than is necessary for such security; if 
the debt is abundantly secured by the property which 
remains liable to the mortgage a court of chancery 
would probably decline to enforce it. Decree of U.S. 
Cire. Ct., Louisiana, reversed. Wheeler et al., appel- 
lants, v. Factors and Traders’ Ins. Co. et al. Opinion 
by Bradley, J. 

———_———_————_ 
KANSAS SUPREME COURT ABSTRACT. 
APRIL, 1880. 

ANCIENT LIGHTS — DO NOT EXIST IN KANSAS. — 
Where a person leases and has charge of a hotel, and 
an adjoining proprietor builds a high fence on his own 
land, which fence partially cuts off the light and air 
from the hotel; held, that the hotel proprietor has no 
cause of action against the other, either for injunction 
or damages. Thereis no such thing as ‘ancient lights” 
in Kansas; and the doctrine of “ancient lights” can- 
not be recognized by the courts of Kansas; hence, 





where a petition sets forth nothing else for a cause of 
action than the obstruction of ‘ancient lights” the 
petition does not state any cause of action. Lapere v. 
Luckey. Opinion by Valentine, J. 


TITLE — CONFUSION OF GOODS — MIXTURE OF CEREAL 
GRAINS — REPLEVIN. — When a mixture of cereal 
grains occurs by consent of the owners, or under cir- 
cumstances in which the mixture would be reasonably 
expected by the parties, and the property mixed is of 
the same nature and value, although not capable of 
an actual separation by identifying each particle, yet 
if a division can be made of equal value, as in the case 
of corn, oats and wheat, the law will give to each owner 
his just proportion, and such owner may recover his 
share by replevin. At a division of a crop of corn, 
raised on the same ‘premises and all of which was of 
the same value, between P. and W., in the absence of 
suftiicient cribs to hold P.’s share, W. agreed with P. 
to store 300 bushels of the latter’s corn in his crib, 
along with his part of the crop, and further agreed that 
whenever P. demanded his corn he would measure out 
of the corn so stored in the crib the same amount or 
quantity of corn of like quality, as deposited. Under 
the agreement the corn was stored in W.’s crib, and 
with consent of parties, mixed together; held, the 
transaction was a deposit, and the 300 bushels of corn 
remained the property of P., for which replevin would 
lie; and further held, that underthe circumstances of 
this case, an instruction to the effect that if the de- 
fendant had the option to deliver on demand the same 
corn, or any of like quality, the jury must find for the 
defendant, without any limitation or qualification, was 


erroneous. Piazzek v. White. Opinion by Horton, 
i 3 
——_+~—__——_ 
MAINE SUPREME JUDICIAL COURT AB- 
STRACT.* 


CoMMON CARRIER— DUTY OF CARRIER TO RECEIVE 
AND FORWARD GOODS — DAMAGES. — Where goods are 
delivered toa railroad company by a connecting rail- 
road company to be transported to the owners, and the 
same are received by said company for the purpose, it 
becomes its duty to send them off immediately; and 
it cannot justify the detention of the goods on the 
ground ‘hat, by its regulations, goods received from a 
connecting road are not to be forwarded until the re- 
ceipt of a bill of back charges, and that no such bill 
accompanied the goods. Michaels v. N. Y. Cent. R. 
R. Co., 30 N. Y. 564. In the case of transporting goods 
over several railroads constituting a connecting line, 
neither company is an agent of the owner; each exer- 
cises an independent employment as a contractor with 
the owner and is responsible for its own negligence, 
and it cannot make the owner responsible for the neg- 
ligence of a connecting road. Sherman v. Hudson R. 
R. Co., 64 N. Y. 255. The measure of damages for a 
failure to forward and deliver is the difference in the 
value of the articles which should have been forwarded 
at the time and place when and where they ought to 
have been delivered and when they were actually de-~ 
livered. Ward v. N. Y. Cent. R. R. Co., 47 N. Y. 29. 
Dunham v. Boston & Maine Railroad Co. Opinion by 
Appleton, C. J. 


CONSTITUTIONAL LAW — STATE INSOLVENT LAWS. — 
The Constitution of the United States does not pro- 
hibit the enactment of an insolvent law by a State. It 
is provided by section eight of the first article of the 
Constitution of the United States that ‘‘ Congress shall 
have power to establish uniform laws on the subject of 
bankruptcies throughout the United States.” Here is 
no prohibition against the passage of bankrupt or in- 
solvent laws by the States. As long as the National 





* To appear in 70 Maine Reports. 
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government abstains from legislation on this subject 
the State may act. ‘It is sufficient to say,”” observes 
Marshall, C. J., in Sturgis v. Crowninshield, 4 Wheat. 
122, *‘ that until the power tu pass uniform laws on the 
subject of bankruptcies be exercised by Congress, the 
States are not forbidden to pass a bankrupt law, pro- 
vided it contain no principle which violates the tenth 
section of the first article of the Constitution of the 
United States.’’ The right of the States to pass in- 
solvent or bankrupt laws, and that the power given to 
the United States is not exclusive, has been repeatedly 
affirmed. Boyle v. Zacharie, 6 Pet. 348; Cook v. Moffat, 
5 How. 310; Baldwin vy. Hale, 1 Wall. 223. The in- 
solvent act of this State, having been enacted while 
the Federal bankrupt law was in force, went into full 
operation upon repeal of the bankrupt law, and not 
before. As was said in Lavender vy. Gosnell, 43 Md. 
153, “‘the act of Congress suspends the State law but 
does not repeal it. Proceedings commenced under the 
State law prior to the passage of the bankrupt act may 
be carried on to their final termination in accordance 
with the provisions of the State law.’’ Judd v. Ives, 
4 Mete. 401; Chamberlain v. Perkins, 51 N. H. 337. In 
re Damon. Opinion by Appleton, C. J. 





MASSACHUSETTS SUPREME JUDICIAL 
COURT ABSTRACT. 


MARCH AND APRIL, 1880, 





COVENANT — AGREEMENT BY GRANTEE CONTAINED 
IN DEED POLL DOES NOT RUN WITH LAND.—W., who 
owned two adjoining estates, conveyed one of them to 
defendant by warranty deed in the usual form. This 
deed contained this clause: ‘‘ With all the privileges 
and appurtenances, especially a right in said arched 
passage-way, and in the two water-closets or privies 
adjacent to said passage-way, and next to the land 
hereby conveyed, the grantee agreeing for herself, her 
heirs and assigns, to keep the same in repair and pay 
all expenses connected therewith or incident thereto.” 
Subsequently W. sold the other estate with the appur- 
tenauces to plaintiff, the conveyance being subject to 
the privileges and rights in defendant’s deed. De- 
fendant neglected to keep the privies in repair and 
plaintiff repaired them and brought action against 
defendant for a breach of the above-mentioned agree- 
ment contained in the deed to her. Held, that the 
action would not lie. The agreement to repair build- 
ings upon land adjoining the defendants’, being con- 
tained in a deed poll to her, and not being under her 
seal, is not a covenant, and this action is in the nature 
of assumpsit on the promise implied from the accept- 
ance of the deed. Maine vy. Cumston, 98 Mass. 317, 
320, and cases cited. It would be difficult, if not im- 
possible, to maintain the action against an assignee of 
the promisor. Parish v. Whitney, 3 Gray, 516, and it 
is quite clear that it cannot be maintained in the name 
of an assignee of the promisee. Standen v. Christman, 
10 Q. B. 135. Martin v. Drinan. Opinion by Gray, 
C.J. 


CRIMINAL LAW — FALSE PRETENSES — OBTAINING 
CONSENT TO ENTER JUDGMENT BY FALSE STATE- 
MENTS.—An indictment for false pretenses set forth 
that the defendant, with intent to cheat and defraud, 
falsely represented to the city of Lynn, through its 
agent the city solicitor, that a street, which the city 
was bound to keepin repair, had been suffered to be 
out of repair and dangerous, and that the defendant, 
while travelling thereon with due care, was injured by 
the defect; that at the same time, the defendant ex- 
hibited to said city solicitor an injury to his foot and 
ankle, and falsely represented that it was caused by 
the alleged defect; that the city and its solicitor, be- 
lieving said false representations and being deceived 
thereby, were induced and did then and there consent 











and agree to the entry of a judgment against the city 
for the sum of $587.50, in a suit then pending against 
the city in favor of the defendant, and then and there 
paid to the deféndant the amount of said judgment; 
to wit, the sum of 3587.50, of the property cnd money 
of said city; and that the defendant obtained said 
judgment and received said sum of money by means 
of the false pretenses and representations aforesaid, 
and with the intent to cheat and defraud the city of 
Lynn of the amount of said judgment. //eld, that these 
facts did uot constitute the offeuse of obtaining 
money by false pretenses. The allegations are, 
that an agreement that judgment should be ren- 
dered was obtained by the pretenses used, and that the 
money was paid by the city in satisfaction of that 
judgment. It is not alleged that after the judgment 
was rendered, any false pretenses were used to obtain 
the money due upon it, and even with proper allega- 
tions to that effect, it has been held that no indict- 
ment lies against one for obtaining by such means that 
which is justly due him. There is no legal injury to 
the party who so pays what in law he is bound to pay. 
Commonwealth vy. McDuffy, 126 Mass. 467; People vy. 
Thomas, 3 Hill, 169; Rex v. Williams, 7 C. & P. 354. 
A judgment rendered by a court of competent juris- 
diction is conclusive evidence between the parties to 
it that the amount of it is justly due to the judgment 
creditor. Untilthe judgment obtained by the defend- 
ant was reversed, the city was legally bound to pay it, 
notwithstanding it may then have had knowledge of 
the original fraud by which it was obtained; and with 
or without such knowledge, it cannot be said that the 
money paid upon it was in a legal sense obtained by 
false pretenses, which were used only to procure the 
consent of the city that the judgment should be ren- 
dered. Commonwealth v. Harkins. Opinion by Colt, 
J.; Gray, C. J., and Soule and Ames, JJ., dissented. 


MUNICIPAL SECURITIES — TOWN NOT LIABLE TO PAY 
MONEY RECEIVED AND USED FOR ITS BENEFIT ON 
SECURITIES ISSUED WITHOUT AUTHORITY. — Where 
the treasurer of atown took money raised upon notes 
given in the name of the town but without authority 
and paid debts due from the town, there being no ap- 
propriation of such payments by the town to its own 
use or any ratification of the act, held, that the town 
was not liable to the holder of the notes in any form 
for the money borrowed. The money in the hands of 
the treasurer did not belong to the town. Funds may 
have been previously supplied by the corporation from 
other sources for the payment of these very debts. 
The treasurer is an independent accounting officer. 
Hancock vy. Hazzard, 12 Cush. 112. If he applies money 
unlawfully obtained to the payment of town debts, 
that fact alone creates no liability on the part of the 
town to refund the money to the party from whom it 
was obtained. See Kelley v. Lindsey, 7 Gray, 287. 
The decision in Railroad National Bank v. Lowell, 109 
Mass. 214, upon the point now under consideration, is 
conclusive. Agawam National Bank v. Inhabitants of 
South Hadley. Opinion by Colt, J. 

a yeeenres 
NEW HAMPSHIRE SUPREME COURT 
ABSTRACT.* 

CONSIDERATION — FORBEARANCE OF TAX OFFICER 
TO SELL PROPERTY FOR TAXES.—The forbearance of a 
tax colleétor at the request of the owner of land taxed 
to sell such land for the tax until the advertised time 
for sale has passed, is a good consideration for the 
promise of the owner to pay the tax, and this without 
reference to the question of the validity of the tax. 
Such forbearance is not of a fraudulent prosecution of 
a claim known to be groundless, the abandonment of 








* To appear in 58 New Hampshire Reports. 
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which would be no legal loss. Wade v. Simeon, 2C. B. 
548; Stewart v. Ahrenfeldt, 4 Denio, 189. It is not a 
postponement of extortion, or a delay of a malicious 
proceeding, threatened or begun without probable 
cause. It is a forbearance of a legal and equitable 
right. 2 Kent’s Com. 465; 1 Pars. on Cont. 439. The 
contract is not in fraud of the public revenue, nor 
contrary to public policy. A sale being a reasonable 
effort for the collector to make, it jis his duty to make 
it. By not making it, he would expose himself to a 
substantial legal danger of a suit on his own bond. 
His giving written notice of the sale is a necessary step 
in the performance of his duty. At the land-owner’s 
request he forbears to make the sale, until, the time of 
sale fixed in the notice having passed, it is necessary 
for him again to post advertisements, if he resorts to a 
sale, and so loses the expense of the notice he had 
given. This loss is a personal detriment to the col- 
lector, a material change of his position, and a good 
consideration for the land-owner’s promise. Farmer 
v. Stewart, 2 N. H. 97; Underhill v. Gibson, id. 352; 
Sanborn y. French, 22 id. 246; Burr v. Wilcox, 13 Al- 
len, 269; Seaman v. Seaman, 12 Wend. 381; Pratt v. 
Humphrey, 22 Conn. 317; Harris v. Venables, L. R., 7 
Ex. 235; Ockford vy. Barelli, 25 L. T. (N. 8S.) 504; Wil- 
latts v. Kennedy, 8 Bing. 5; Cook v. Wright, 1B. &S. 
559; H. I. Co. v. Watson, 59 N. Y. 390, 395. Gove v. 
Newton. Opinion by Smith, J. 

EXEMPTION — WAIVER OF — ESTOPPEL — ELECTION. 
— When a debtor is the owner of two pieces of prop- 
erty, eitherof which may be claimed by him as ex- 
empt from attachment, he is bound, when an attach- 
ment is made, if he has knowledge of it, to make his 
claim of exemption; otherwise it will be waived. The 
doctrine of estoppel applies here. From his silence 
the officer and the creditor had the right to infer that 
he did not claim the property attached as exempt. If 
he had made such aclaim, the officer might have at- 
tached the other property. Horn v. Cole, 51 N. H. 
287; Barney v. Keniston, id. 168. Buezzell v. Hardy. 
Opinion by Stanley, J. 

ential 
VIRGINIA SUPREME COURT OF APPEALS 
ABSTRACT.* 








BREACH OF PROMISE— ACTION FOR, DOES NOT SUR- 
VIVE.— An action for breach of promise of marriage 
will not lie against the personal representative of 
the promisor, either at common law or under our 
statute, in a case where no special damages are alleged 
and proved. In sucha case, the maxim, actio person- 
alis moritur cum persona applies. One of the earliest 
cases on this subject is that of Chamberlain v. Wil- 
liamson, 2 M. & 8S. 408, in which it was held that an 
administrator cannot maintain an action for a breach 
of promise to the plaintiff's intestate where no special 
damage is alleged. This case has always been recog- 
nized as a leading one. Lord Ellenborough took time 
to examine the decisions, and afterward delivered a 
carefully prepared opinion. He said: ** The action was 
novel in its kind, and not an instance had been cited 
or suggested in the argument of its having been main- 
tained, nor had he been able to discover any by his 
owl researches or inquiries; and yet frequent occa- 
sions must have arisen for bringing such actions.’’ He 
further said: ‘‘ Executors and administrators are the 
representatives of the temporal property — that is, the 
debts and goods—of the deceased; but not of their 
wrongs, except where these wrongs operate to the 
temporal injury of the personal estate.”” See Stettins 
v. Palmer, 1 Pick. 71; Hambly v. Trott, Cowp. 376; 
Smith v. Sherman, 4 Cush. 408; Lattimore v. Simons, 
13S. & R. 183. Under astatute substantially the same 





* To appear in 32 Grattan’s Reports. 





as ours, in Wade v. Kalbfleisch, 58 N. Y. 282, it was 
held that an action for 2 breach of promise of marriage 
is not an action upon a contract within the meaning of 
the statute, and cannot be revived against the personal 
representatives of the promisor. Church, C. J., in 
delivering the opinion of the court, said: ‘‘ The wrongs 
for which this statute authorizes an action to be 
brought by or against executors are such as affect prop- 
erty or property rights and interests; or, in other 
words, such as affect the estate. Executors represent 
property only. They can take only such rights of 
action as affect property, and cannot recover for inju- 
ries for personal wrongs. Although, in form, it resem- 
bles an action on contract, in substance it falls within 
the definition of the exception as an action in the case 
for personal injuries.’’ Grubb’s Admr. v. Sult. Opin- 
ion by Staples, J. 


SURETYSHIP— WHEN SURETY NOT ENTITLED TO 
SUBROGATION.— While a surety who pays a debt of his 
principal will ordinarily be subrogated to all of the 
lien rights of the creditor, when the latter has no 
longer occasion to hold them for his own protection, 
equity will never displace the creditor to his prejudice 
merely to give the surety a better footing. In this 
case G. sold a tract of land to W., Jr., the purchase- 
money to be paid in three equal annual installments, 
and G. retaining the title until the whole was paid. 
For the first installment W., Jr., executed a negotiable 
note with W., Sr., as surety, payable at one year, and 
he gave his own notes at two and three years for the 
rest of the purchase-money. G. assigned the note for 
the first payment to M., and M. assigned it to H., and 
it was paid after maturity and protest by W., Sr., the 
surety. Ona bill filed by W., Sr., to be subrogated to 
the lien rights of G., and to be paid out of the proceeds 
of the sale of the land before the two bonds given for 
the second and third installments held by G. were paid. 
Held, that while the assignment of the note for the 
first paymeut by G. carried with it to his: assignee so 
much of the lien of the land as was necessary to secure 
the same, and, as between G. and the assignee, gave 
the latter a prior lien, these equities of the parties in- 
ter sese are not available to the surety, W.,Sr., by 
subrogation in a case like this, where the rights of G., 
the creditor, would be impaired thereby, and therefore 
the lien of W., Sr., the surety, must be postponed to 
that of G., the vendor. Grubbs v. Wysors. Opinion 
by Burks, J. 


MUNICIPAL CORPORATION — LIABILITY FOR FAIL- 
URE TO KEEP STREETS SAFE.— A municipal corpora- 
tion, which, by its charter, has the power to lay out, 
improve, light, and keep*its streets in order, is liable 
in damages at the suit of an individual who sustains 
injuries by reason of the neglect of said corporation 
to keep its streets in a proper and safe condition. It is 
a general principle of law, and it is founded in reason, 
that when one suffers an injury by the neglect of an- 
other to perform a duty, in the performance of which 
he is interested, he has against him aright of action. 
This doctrine applies not only to individuals, but to 
private corporations aggregate, and it obliges such 
corporations to respond in a private action, though the 
action be not given by statute, for the damages which 
another has sustained by reason of its neglect or de- 
fault to perform any corporate duty. Riddle v. Pro- 
prietors of Locks, 7 Mass. 169; Weld v. Proprietors, 
etc., 6 Greenl. 92; Ward v. New York, etc., Turnpike 
Co., Spencer (N. J.), 823; Parnaby v. Canal Co., 11 Ad. 
& El. 223. The principle which lies at the basis of the 
decision in Henley v. Mayor of Lyme Regis, 5 Bing. 
91, as stated by Mr. Justice Selden in West v. Trustees 
of Brockport, 16 N. Y. 163, in note, and of the series 
of English cases upon the authority of which that case 
was decided, is, ‘‘That whenever an individual, ora 
corporation for a consideration received from the 
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sovereign power, has become bound by covenant or 
agreement, either express or implied, to do certain 
things, such corporation or individual is liable, in case 
of neglect to perform such covenant, not only to a 
prosecution by indictment, but to a private action at 
the suit of any person injured by such neglect. In all 
such cases the contract made with the sovereign power 
is deemed to inure to the benefit of every individual 
interested in its performance.” See Sawyer v. Corse, 
17 Gratt. 230; Sutton v. Johnstone, 1 T. R. 784; Rus- 
sell v. Men of Devon, 2 id. 667; Barnes v. District of 
Columbia, 1 Otto, 540. Noble v. City of Richmond. 
Opinion by Anderson, J.; Moncure, J., dissented. 
—_—____+>_____— 
FINANCIAL LAW. 


DEFENSE—TO MORTGAGE TO SECURE NOTE— INNO- 
CENT HOLDER FOR VALUE.—In an action on a mort- 
gage by an assignee, who received it with the note 
secured by it, for value, before due, as collateral secu- 
rity, in good faith, and without notice of defect or 
defense, the mortgagor cannot make the defense of 
want of consideration or that the note and mortgage 
were obtained from him by fraudulent representations. 
Any defenses, open to the maker in a suit on the note, 
may be made useof in an action on the mortgage. 
Northy v. Northy, 45 N. H. 141. The mortgage fol- 
lows the debt as a shadow does its object, and cannot 
exist without it. Whoever holds the evidence of debt 
holds the mortgage security, and payment of the debt 
extinguishes the mortgage. The debt is the principal 
thing, and imparts its character to the mortgage, and 
the legal rights and remedies upon the debt become 
fixed upon its incident, the mortgage. Defenses, which 
cannot be made against the note because it has trav- 
elled away from them, cannot be made against the 
mortgage which has kept company with the note. The 
freedom from infirmity, which the innocent purchaser 
and holder of the note enjoys, cannot be destroyed or 
made less by taking with the note a mortgage made 
and intended as security. Carpenter v. Longan, 16 
Wall. 271; Taylor v. Fage, 6-Allen, 86; Sprague v. Gra- 
ham, 29 Me. 160; Pierce v. Faunce, 47 id. 507; Gould 
v. Marsh, 1 Hun (N. Y.), 566; Jones on Mort. 834. New 
Hampshire Sup. Ct. Puige v. Chapman. Opinion by 
Bingham, J. To appear in 58 N. H. Reports. 


NEGOTIABLE INSTRUMENT — WHEN PAYMENT OF, NO 
DISCHARGE OF.—The payee of a negotiable promis- 
sory note, long before its maturity, indorsed and de- 
livered it to a bank, to be used as collateral security 
for the payment for a buggy, purchased at the time 
from the plaintiff. Before maturity, but after the 
indorsement and defivery to the bank, though without 
knowledge thereof, the maker paid said note to the 
payee, and took a receipt therefor. Held, that such 
payment did not discharge the note, or defeat a right 
of action thereon. Davis v. Miller, 14 Gratt. 13; Coff- 
man v. Bank, 41 Miss. 212. Kansas Sup. Ct., January 
Term, 1880. Best v. Crall. Opinion by Brewer, J. 








OBITUARY. 


Joun 8S. LAWRENCE. 


N Friday, June 4th, instant, there entered into rest 
John Smith Lawrence, a member of the Bar of 

the First Department of the State of New York. His 
life, although always an active and busy one, was yet 
quite devoid of such marked events as excite special 
attention or produce renown. But to those who knew 
him well, to those who had the opportunity of appre- 
ciating his character and his abilities, the record of 
that life was not inconsiderable either in its lustre or 
in its results. Mr. Lawrence was essentially a lawyer. 
Beside a careful training and complete education in 





the law, he possessed a natural mental adaptability to 
meet the requirements of a good, sound lawyer. To 
him the law was a grand science in searching out whose 
profoundest depths and most subtle problems he not 
only took great pleasure, but he as well exerted an in- 
tellectuality almost as infallible in its conclusions as it 
was clear in its operation. His knowledge of law was 
deep and accurate, his reasoning on it was close, suc- 
cinct, and impregnable: His readiness in unravelling 
the tangled skein of recondite and novel questions 
which in his long experience as referee were presented 
to him for elucidation and decision, evidenced not only 
learning, but that power of logical analysis without 
which one is but a lawyer in name. His decisions were 
grounded not upon fragmentary cullings from re- 
ports, but upon that broader and safer basis which has 
the logical application of fundamental principles for 
its foundation. He was not the victim of eclecticism 
nor the mere citer of excerpts. From his mind there 
came original thoughts and clear reasons tersely stated. 
His intellectuality was not of the kind which needs 
external nutriment for its life. There was in him a 
native force of intelligence adequate for all emergen- 
cies, and ready tohis will. In these days of hurry and 
bustle, when but few lawyers are content to sit down, 
and argue out from, and of, themselves the questions 
submitted for their consideration, but search wildly 
for some other case on all fours with theirs, and upon 
cursory and inattentive reading quote them as author- 
ities, it is gratifying to those lawyers to whom the pro- 
fession is a science rather than a trade, to meet such a 
man as was Mr. Lawrence. A proposition given tohim 
was first subjected to a careful philosophical examina- 
tion in his own mind, and then, the conclusion being 
reached, the search for authorities to sustain it was 
made. He adopted no other man’s thoughts and in- 
dicated a possessory right in himself to them, neither 
did he quote isolated sentences of judicial opinions, 
which by some occult method of interpretation might 
be shown to have some possible bearing on the case in 
hand. His judgments were always led up to and pro- 
ceeded from the solid basic fact and law. His appre- 
hension of a point was keen and unerring. It needed 
but the statement to him to receive an answer, that 
answer was quite sure to be correct. Of all the char- 
acteristics of his mentality none were more pro- 
nounced or more reliable than this readiness of com- 
prehension and this certainty of conclusion. And yet 
this rapidity of intellectual operations was always 
tempered with cautiousness. He was never venture- 
some, and he was bold only when he felt convinced 
that his ground was substantial and his conclusion 
tenable. In a practice of nearly forty years in the 
most important city of our western world, in whose 
courts are prosecuted causes of the greatest magnitude 
and interest, he had many important actions com- 
mitted to bis care and to his arbitrament. In the 
course of these many years there came before him the 
greatest and most learned of his profession. To him 
were submitted questions of the largest importance 
and interests of the greatest consequence. Whether in 
his conduct as counsel or in his judicial character as 
referee his actions were always marked by the same 
conscientious work and reliability of determination. 
Causes involving the most difficuit questions were sub- 
mitted for his adjudication or received his care as 
counsel. In all these he showed himself the shrewd 
and learned lawyer and the well trusted confidant. In 
the latter ten or fifteen years of his life he was specially 
selected by many of the leading counsel at this Bar as 
referee in the weightiest of their causes. He was 
peculiarly fitted to try and determine disputes grow- 
ing out of mercantile affairs. He had a wonderful 
facility of grasping all details of mercantile and com- 
mercial life, and his knowledge of the Law Merchant 
was complete and reliable. " 
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Mr. Lawrence led a blameless life both as the lawyer 
and the citizen. No smirch or stain ever came upon 
his bright escutcheon. His conscientiousness was 
marked and unassailable. His purity of thought and 
conduct received the praise of all. No one who ever 
came closely in contact with him but remained his 
friend forever after. He was genial in manner, hos- 
pitable and generous. He was helpful to the weak. 
Never stinting the bestowal of his learning or his 
means, he lightened the way of life for many a weary 
one, and gave cheer and comfort to more than one fore 
lorn and despondent fellow creature. Withal he was 
a modest man. There was no ostentation of learning 
or living about him. He wasa gentleman in all things 
and to all men. 

His life was gentle and the elements 
So mixed in him, 
That Nature might stand up and say 
To all the world 
This was a MAN. 

The writer hereof accounts it as the especial priv-~ 
ilege of his life that he was permitted to know Mr. 
Lawrence for many years. The acquaintance was 
formed when the writer was but a youth, and con- 
tinued intimately and closely for nine years, and then 
intermittently, but still fervid in esteem and intense 
in regard on the one part at least, and in the years to 
come that writer will still feel that of all the world 
next to his own kin, none are dearer to him or hold a 
firmer place in his heart than Mr. Lawrence. From 
him the writer received, not only instruction in the 
law, but by daily conduct and example a knowledge of 
what tends to make up a noble gentleman. 

To know John 8. Lawrence well, and to receive 
counsel and advice from him was to acquire a liberal 
education. There was nothing-mean or small in the 
disposition of Mr. Lawrence. As his character was 
luminous in its perfect equipoise of all that is good 
and excellent, so was his daily life without reproach. 
In the practice of his profession he was upright and 
trustworthy, never seeking unfair advantages or at- 
tempting to gain temporary victory by questionable 
measures. Conservative in habit, modest in de- 
meanor, and vigorous in intellect he continued to the 
last. He has passed from us amid the sincerest grief 
of all who knew him, and with the benedictions of a 
legion of friends to whom his life and character were 
all that is pure, lovely, and commendable. 


June 7, 1880. T. N. M. 





——a 
CORRESPONDENCE. 
To the Editor of the Albany Law Journal: 

I have observed with much satisfaction the sensible 
views you have usually expressed upon the subject of 
that pitiful farce known as the ‘* Whittaker Inquiry ;”’ 
and am disappointed to find that of late you are 
‘**weakening”’ alittle. You remark in a late issue of 
the JouRNAL that the evidence against Whittaker is 
* explained only on the theory of a very ingenious con- 
spiracy ’’ against him —a confession which practically 
gives away his case; for ingenious conspiracies of that 
kind are scarcer than hen’s teeth. Permit me to sug- 
gest an explanation much simpler. 

Nothing is more common than for one of a party — 
whether of men or boys — bent on mischief, to repent 
of his evil intentions and give warning to the proposed 
victim. At the same time, the author of the note of 
warning to Whittaker would naturally fear nothing 
so much as the discovery, by his fellow hazers, of his 
perfidy to their enterprise. Hence his effort to dis- 
guise his handwriting. All the experts, I believe, 
agree that the note of warning was written in a dis- 
guised hand. 

Now there are two facts of common knowledge 





which it requires no experts to verify: first, that most 
people who are little used to the pen, such as illiterate 
persons, young beginners, or those whose occupations 
are chiefly manual and laborious, write very much 
alike — there being usually a striking similarity in the 
hard, stiff lines, sharp angles, and irregular spaces of 
their letters; second, that disguised hands resemble 
each other more than natural hands do. Given two 
persons whose natural chirography is utterly dissim- 
ilar, and let each write the same passage in a studi- 
ously disguised hand, and the result when compared 
will show many pvuints of striking similarity. 

Applying these tests to the so-called evidence in the 
Whittaker case, it loses much of its mysteriousness. 
I have never seen any of Whittaker’s handwriting, 
but if what they say about his general backwardness 
in his studies is true, he is probably not a ready, rapid 
or flowing writer. His penmanship is very likely 
crude, stiff, and angular. The writer of the note of 
warning may be very like him in this respect; and 
even if not so in his natural hand, would be almost 
certain to write in a similarly cramped and awkward 
style if attempting to disguise his hand. A person 
then comparing the note of warning so written with 
Whittaker’s letter to his mother, or any other natural 
specimen of Whittaker’s penmanship, could without 
the slightest effort discover marks of similarity be- 
tween them. Especially easy would such a discovery 
be, however impartial the ‘“‘expert’’ who made it, in 
an atmosphere charged, as that of West Point seems 
to have been, with an overpowering seuse of the neces- 
sity of fixing the guilt of the whole business on Whit- 
taker himself. 

As to the other “discovery,” that the note of warn- 
ing is on a sheet of paper torn from Whittaker’s letter, 
it is much easier to believe (if we must swallow this 
‘‘discovery”’ at all), that the repentant youth who 
stole into Whittaker’s room to give him the friendly 
warning, not finding him there, wrote the letter to 
him on some of his own stationery in his own desk — 
than that Whittaker was such an ass as to write a note 
of warning to himself. 

At any rate, this theory does not strike me as quite 
so wildly improbable as those which must be adopted 
in order to reach the conclusion announced by the sa- 
pient Court of ** Inquiry.” 

How does it strike you? 

Very truly yours, 
EDWARD P. WILDER. 

New York, June 14, 1880. 


[The significance of the expert testimony consists 
in the fact (assumed} that several witnesses singled 
out Whittaker’s writing from that of all or a large 
number of the other cadets, as bearing strong re- 
semblances to that of the note of warning, and 
that without knowing that the writing so selected 
was Whittaker’s. — Ep. Alb. L. J. 


ConTRACTS “TO SATISFACTION.”’ 


To the Editor of the Albany Law Journal: 

Your citation of cases on ‘‘ Contracts to Satisfaction”’ 
(21 Alb. L. J. 465) is not quite complete. In City of 
Brooklyn v. B. C. R. R. Co., 47 N.Y. 475, at p. 479, 
the court, by way of illustration, referred to this class 
of contracts, saying: ‘‘ Such satisfaction is not an ar- 
bitrary or capricious one. It has its measure by which 
it can be filled. That which the law will say a con- 
tracting party ought in reason to be satisfied with, 
that the law will say he is satisfied with.” Citing 
Kent, C. J., in Folliard vy. Wallace, 2 Johus. 395, to the 
same effect. 

The same reasoning is adopted in a case where it was 
more than a mere illustration. Miesel v. Globe Mutual 
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L. Ins. Co., 76 N. Y., at p.119. So that it must be said, 
in spite of the case in 6 Lansing, that the tendency of 
the courts in this State is to go with the Vermont 
courts in snubbing individuals who think they know 
when they are satisfied. 
Respectfully, 
BuFra.o, June 16, 1880. A.W. 


[In our opinion the above citations are not at 
all in point. In none of the cases was there any 
contract for any thing to be done ‘‘to the satis- 
faction” of the party. We think the case in Lan- 
sing is still the law of this State. —Ep. Alb. L. J. 


EXECUTION SALES. 


To the Editor of the Albany Law Journal: 

Your correspondent, W. J. G., of Brooklyn, will find 
many cases, on the subject of his communication, col- 
lected by Mr. Moak in a note 23 Eng. Rep. 220. Since 
that note was written the following cases bearing 
more or less upon the question have been reported : 
McWhinney v. Brinker, 64 Ind. 360; Bond v. Rumsey, 
89 Ill. 29; Donnard v. Crenshaw, 49 lowa, 296; Benedict 
v. Jones, 18 Hun, 527; Walsh v. Varney, 83 Mich. 73; 
Guyun v. McCauley, 32 Ark. 98; Black v. Walton, id. 
821; Pickett v. Menharts, etc., id. 348. 

Yours, etc.. 
—__~>—___—_- 


NEW YORK COURT OF APPEALS DECISIONS. 


7s following decisions were handed down Friday, 

June 18, 1880: 

Motion granted, upon payment by appellant to re- 
spondent of ten dollars costs and disbursements upon 
the entry of the default — Ranney v. Peyser. Judg- 
ment reversed and new trial granted, costs to abide 
event — Thaule v. Krekeler.—— Appeal dismissed with 
costs — Whiton v. David; The Glen's Falls Paper Com- 
pany v. While; Vanderbilt v. Schreyer. 

—__>__— 


NOTES. 


HE Southern Law Review for June and July con- 
tains the following leading articles: Rights and 
remedies of corporations, stockholders, creditors and 
others, as against corporate officers, by W. J. Wade; 
Indictment of Judge Coles, by Arthur Biddle; Mort- 
gages of future personal property, by Leonard A. 
Jones. —— Some of our recent correspondents seem to 
have forgotten our rule never to publish anonymous 
communications, although they may appear quite un- 
objectionable. Those who wish manuscripts returned 
should inclose postage stamps for the purpose. 

In speaking of the recent decision in California in 
the corporation Chinese labor case, the Journal of 
Jurisprudence and Scottish Law Magazine for June 
says: “It is with no little pleasure that we have read 
the report of this judgment. That it is a just decision 
we have no doubt whatever. But in order to be just 
one requires to resist the influences by which he is 
surrounded—the subtle and penetrating influences 
which creep unconsciously into the mind, and indeed 
become part of the mind itself; and to do so requires 
some firmness and some fortitude. To the influences 
of popular opinion the American judges are excep- 
tionally exposed, deriving their authority from a more 
popular and fluctuating source than our judges do, and 
holding their office by a less secure tenure. These 
popular influences were in the present instance excep- 
tionally strong. * * * In our own country, in old 
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time and in new, our judges have with an equal mind 
maintained the laws of the land against prince and 
peer, and Parliament and people; and we are proud to 
recognize that among ‘our kin beyond the sea,’ the 








judges, in opposing influences which have assumed a 
novel form, but which are of not less menacing char- 
acter, have exhibited the spirit of their race and have 
maintained the honorable tradition of their honorable 
office.” 


THE SuccEssFUL COUNSEL. 


A hymn to him. 
“ And o’er the hills and far away, 
Beyond their utmost purple rim, 
Beyond the night, across the day, 
The happy princess followed him.” 
—[TENNYSON 
How rapidly he makes his way, 
This most successful legal limb! 
Through half the night and all the day 
The happy agents follow him. 


There falleth from his fluent lips 
The wisdom of the seraphim, 
And every buzzy-body sips 
The honey that’s distilled by him. 
He’s witty too. You jest: thereat 
You see their Lordships looking prim. 
Your favorite joke that fell so flat 
Is exquisite when said by him. 


We gaze on, wheresoe’er he goes, 
His figure, be it squat or slim; 

And even to his boots and “clos” 
The wondering juniors copy him. 


The briefless, pacing day by day 
The weary boards, not “ in the swim,” 
With grief, but not with grammar say, 


' 


‘*We wish to goodness we were him! 


He snubs, he sneers, he jibes, he frowns, 
Then smiles illume his visage grim; 

We bear his temper’s ups and downs, 
And even the judges bow to him. 


“°Tis only pretty Fanny’s way,”’ 

And “geniuses must have their whim;” 
Whate’er he says or doesn’t say, 

The happy agents follow him. 


Retainers of both kinds he hath: 
His Pistol, Bardolph, Peto, Nym, 

Enjoy his smiles, endure his wrath, 
And serve as useful foils to him. 


Law only charms this legal swell: 
A primrose by the river’s brim 
(See Wordsworth, case of Peter Bell) 
A primrose only is to him. 


You talk about historic times— 

The strife of Stafford, Hampden, Prim; — 
Of art,—the last new poet’s rhymes: — 

A vacant stare’s vouchsafed by him. 


Of politics he knows but this, 
It does not pay to turn and trim; 
Nor cares for them, yet must not miss 
What prize may be in store for him. 


Time passes; he becomes a judge: 
Sudden his lustre groweth dim; 
His wisdom now you call it fudge, 
And nobody cares a rap for him. 


Ah! every dog must have his day, 
He’s no more now than Jack or Jim; 
And all the happier agents say, 
“Sir Newman quite eclipses him.” 


He sees his sun of glory set 
’Neath the horizon’s purple rim; 
And thinks of days, with grim regret, 
When crowds of clients followed him. 
—Journal of Jurisprudence and 
Scottish Law Magaztne. 
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ance without judgment at law and execution, Adee v, 
PS Ce FO Pr Se eae 
3.—Misdescription ; no rule in equity debarring a purchaser 
from obtaining compensation from his vendor for a 
misdescription of the estate sold, merely on the ground 
of his having accepted aconveyance. Re Turner and 
Shelton (Eng. Ch. D.) . 298 
4.—To cancel mortgage when not maintainable ; * failure to 
complete title to real estate sold; cloud on title. Ryer- 
Oe a UU OS ee ee 474 
5.—Patents, action by married woman for 1 eegpepeeeeen 
Lorillard v. Standard Oil Co. (U. 8. S. : { 
6.—To set aside assessment as cloud on title. Wells v. 
City of Buffalo (N. Y. App.). z 
7.—Parties committing like wrongs independently against 
one plaintiff cannot be joine d in won to restrain. 
Keyes v. Little York M. W. Co. (Cal. 8. C sauyoenaie 49 
8.—Against parties jointly not maintainable ‘ie ‘one rer 
not liable. City of Detroit v. Houghton (Mich. §. C.), 156 
9.—For tort; judgment against one tort-feasor satisfied. 
discontinues other action against others for same tort. 
Savage v. Stevens (Mass. S.C.) .... ......cc-cccc cceees 3 


See Abatement; Former Adjudication ; Husband and 
Wife; Murried Woman; National Banks; Pleadings; 
Pructice; Statute of Limitations. 

ADMINISTRATION, Estate of living person; one 
cannot be deprived of property without due 54 
= « I a Lavin v. Emigrant Ind. Sav. Bank. (U. 


= 
2 


ADMINISTRATORS. Removal of; liability of 
surety on bond ; irregularities in proceedings ; when 
surety bound by" result. Richardson v. West (N. Y. 
et cciiccsngis > sr ghhsgengade-wa~ vai ahiseaedhe~ Sams 396 

See Abatement; Evidence. 

ADMIRALTY PRACTICE. Appeal to Circuit 
Court from District Court vacates decree ia a 
from, Steamboat Louisville v. Halliday (U.S. ae. 

See Maritime Law. 

ADVANCEMENT. Gift to child in life-time of parent 
who dies intestate presumed to be an; presumption 
may be repelled by evidence, Watkins v. Young sine 

i CBO 26. cictnencncccastccccwade, 06: open nsdadees . 318 

ADVERSE POSSESSION. By co-tenant; fraud; 

ossession of uninclosed lands. Foulke y. Bond (N. Z. 
ek ee AP oe, odd cvina tend a0 Sete. aansade 356 


AFFIDAVIT. See Attachment. 

AGENCY. _ Building committee of unincorporated 
church liable as principals. Cruze v. Jones (Tenn, 8. 

2.—Factor with power only to sell cannot pledge. Gray v. 
SE GOR WG BADncd2. arccctdecuvexsbhndandinbnestes. sine 44 


55 


| AGENCY — Continued. PAGE, 


3.—Undisclosed principal ; payment to agent wae a dis- 

charge of principal. Irvine v. Watson Eng. (Q. B. D.), 598 
See Husband and Wife; Married Woman; P artnership. 

ALIENAGE, Descent of real estate; brother leaving 
ahen father and citizen sister; citizenship by marriage; 
inheritance from brother to ot statutory construc- 
tion. Luhrs v. Eimer (N. Y. p.) sotstapincassseneaen 31 

See Constitutional iat Real Estate. 


ANCIENT LIGHTS. Do not exist in Kansas. La- 
pere v. Luckey (Kans. &. C.) ......000 sccocrcscccceees 515 


| ANIMALS. See Negligence. 





| APPEAL. To Court of Appeals cannot be had upon 


errors not excepted to, Standard Oil Co. v. Amazon 
Ins. Co (N. Y. App... eee 
2.—To Court of ‘Appeals, effect of ‘stipulation on “appeal 
from order granting new trial; counter-claim, Hiscock 
v. Harris (N.Y. App.) . 
3.—To Court of Appeals; when not allowable. Whitson 
V, Beavhl Gh. Fe AMO) ons occces .cscasess avesctageenenen §13 
4.—Attachment granted when judge had discretion, not 
appealable. Whittaker v. Imperial 8. Manufacturing 
Co. (N. Y. App.).. 
5.—Bill of exceptions ‘containing only ‘charge of judge, as 
evidence, insufficient. Worthington v. Mason 


We GES 5.64: occas scans decihedeas sas aullan 154 
6.—Amount less than $500; amendment; counter-claim. 
Wiley v. Brigham (N. Y. App.)......+-2--+-  geresse os 3 


7.—Federal question; court may examine opinions of 
State courts to determine as to. Weatherby v. Bowie 


(U. 8.8. C.).. 
8.—Judgment on; when ‘new trial must be had. “’Guern- 
aey v. Miller (OX. ¥.. AmDi)a.0. 20. .0s:s00660n80n, brut enes 192 


9.—Jurisdiction; separate ¢ laims against several defend- 
ants in one suit do not constitute one claim to give. 
Ballard Paring Co. v. Mulford (U. S. 8S. C.) .........-. 

10.—National bank shares; wrongful awe of; Federal 
question. Williams v, Weaver (U. 

11.—What is not final order and not appealabi, “Matter 
of Auchmuty etal. (N. Y. App.).. 

12.—When premature. Kilmer v. Bradley ‘™. Y. “App,). 135 

See Admiralty ; Constitutional Law ; Pleading ; Removal 
of Causes. 


APPEAL BONDS. See Surety 


ARREST. In action for cutting down telegraph poles 
in another State not allowable ; Ve American 
U. Tel. Co. v. Middleton (N. Y. App.).. 6a) Seuaetan’ ane 
See Provisional Remedies. 
ARSON. See Criminal Law. 
ASSESSMENT. See Tavation. 
ASSIGNMENT. Of inheritance, does not include 
ae a td coming through parent by contract. Belknap 
Belknap (Mass. S. C.) ...... 0. --0eseseeeeeeeeceseeces 96 
2.—For creditors; statute regulating not in conflict with 
bankrupt law; New Jersey statute; eens in- 
valid action, Boese, Recr., v. Locke (N. Y. App.) . 54 
3.—For creditors under laws of one State does not bar 
— by creditor in another State. Gross v. Bunn 
COM. Ts. DB) cc ccescncessstvaae dntcbesy,.6eheas samen 
4. —Validity of, for creditors, cannot be attacked collater- 
ally. Approval of judge as to sureties, conclusive if 
not in fraud of creditors. Klauber v. Charlton (Wis. . 
De BiB idstucdoscscensl seebesdacayieewcsssvens hess ruvan baat vi 


ASSIGNEE. See Bankruptcy. 


ASSUMPSIT. See Contract. 


ATTACHMENT. Estoppel ; successive attachment; 
wee: affidavit twice; publication. Majarietta v. Saenz 


BBD). oviccce sccccce oo peeececsccccsce ereecece 
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Lien against judg- 
Brainard v. 


ATTORNEY AND CLIENT. 
ment debtor any jen on judgment 
wood (Iowa S. ¢ 
kvidence ; Negligi nee; Negotiable Instrument. 
BAIL. See Constitutional Law. 
AILMENTS. Note plec me 
ledgor liable for costs of collection. 
Kans. 8. C.) 
2.—Liability of warehouseman for wrongful delivery of 
goods on one of triplicate bills of lading to original con- 
signee. Mills C. & Co. v. East & W. India Dock Co. (Eng. an 
Q. B. D. 


e Carriers of Passengers; Suretyship. 
BANKRUPTCY. Assignee, unfiled mortgage valid 
against in bankruptcy; raudulent conveyance under 
act, what is not. Stewart v. Platt (U. 8,8. C.) 
2.—Debts not cancelled A discharge ; factor’s liability. 
Scott v. Potter (Penn. S. C 2 
See Assignments for Creditors : Negotiable ‘Instruments. 
BANKS AND BANKING. Deposit, made when 
ch handed in; usage; suretyship. First National 
Bank of Cincinnati v, Buckhardt (U. S. 8. C.) 
2.—Contract, specific entereemens of, for sale =f National 
k stock, will not be enforced. ‘Foll’s Appeal (Penn. 
8. C.) 
3. bh check, ‘when bank on which drawn liable after 
——— } ; failure to communicate information; 
toppel. Clews v. N. Y. Natl. Bkg. Asso. (N. Y. C. P.). 137 
4.— “individual liability of stockholders; how anaes, 
Terr Little (U. 5. S..C.). . 193 
Reo National Banks; Savings Banks; "Bet-off. 
BILL OF EXCHANGE. See Negotiable Instruments. 
BILL OF LADING. See Negotiable Instruments. 
BOND. See Damages; Municipal Corporations; National 
Banks. 
BREACH OF PROMISE to marry; damages; 
of defendant when provable: & a offer 
to marry. Bennett v. Beam (Mich. § 3 
2.—Death or me abates action as te at a 
Tison (Ga. 5 


as collateral security; 
Neal v. Elliott | 


‘Harris v. ‘ 


“See Marriage. 


BRIBERY. See Election. 
BURGLARY. See Criminal Law. 


CANVASSING BOARD. See Election. 

CARRIER OF GOODS. Damages, measure of ; duty 
of carrier to receive and —_— goods. Dunham v. 
Boston & Me. R. R. Co. (Me. 

2.—Injunction may issue to aon a carrier from trans- 
porting articles which are infringements of complain- 
ant’s wo American Cotton Supply Co. v. McCready 
U. 8. C.C., 

a +i aR of ‘damages ‘for loss of family ‘portrait 
is the actual value to owner. Green v. Boston & L. R. 
R. Co. (Mass. 8S. C.) 203 

CARRIERS OF PASSENGERS. Bailments; sleep 

ing car companies are not common carriers or inn- 

keepers, but bound like other bailees to use ordinary 

care and diligence. Diehl v, Woodruff Car Co. (Md. 


2.—Evidence; tender of a after mertng sateen’ to pay; 
tion upon stopping of train at regular station; con- 

= bound to take fare. O’Brien v. N. Y. C. & H. R. 
R. R. Co. (N. Y Ap pp? é 

$.—Passenger; one riding on railroad hand-car without 
consent of com ny not passenger. Hoar v. ope 
B ..¥- - Ne sity Me t ] for wi ion 

mce; liability of street railway fo 

. pacteneer. ‘Chicago City Ry. v. Munford (Ill. S Ch... 
5.—Negligence of railroad company; contributory oo” 
gence of passengers. Richmond & D. R. R. Co. v. Mor- 
§ 4 reper 

6.—Season tickets. Spofford v. Boston & M. R. R. Co. 
(Mass. S. C.) 


See Maritime Law. 
See Constitutional Law. 


CERTIORARI. 

CHAMPERTY. See Ejectment. 

CHARGE, Judge's, to jury. See Criminal Law. 

CHARTER. See Constitutional Law. 

CHATTEL MORTGAGE, See Mortgages ; Real 

Property. 

CHINESE. See Constitutional Law. 

CITIZENSHIP. See Alienage. 

CIVIL RIGHTS. Fourteenth amendment ; negroes 
exclud rom juries a violation of; Y pete of cause. 

Strauder v. West Virginia (U.S. 8. C . 

—Fourteenth amendment; exclusion of ~ AEE from jury 

a violation of; removal of cause; mandamus. Ex 

parte Virginia (G. C. U. &.) .........ccccccccccccccccceres 329 

See Criminal Law. 

CLUBS. Expulsion from, law governing. Dawkins v. 

PE, GIs WO Dac cc cccscciccccccscccccs cecccoes 6 


See Carriers of Goods; 
COMMON CARRIERS. ‘a rs of Goods; 


CONFISCATION. Estate taken only life estate; 














pur- 
4 as net of life estate; estoppel. French vy. 
Wade t C.) 
CONFLICT ‘oo LAWS. Construction of State 
tatute; when rescission + State. courts not followed. 
Douglass 9. Pike Co. (U. 8S. 8. 

CONSIDERATION. Check | given on agreement to 
exchange lands; contract of sale contained in check 
and receipt; evidence; personal transaction with - 
ceased assignor. Rubitschek v. Blank (N. Y. App.). 

2.—Forbearance of tax officer, at request of owner, to se a” 
property for taxes until time of sale had passed, a good 
consideration for wwe of owner to pay tax. Gove 
v. Newton (N. H. 8. ae aoe 
--Marriage; illicit. oT not. consideration for 
promise to marry. Hanks v. Naglee (Cal. 5 

See Contract. 

CONSIGNEE. om when liable for. 
Tucker (R. LS. 

CONSTITUTIONAL LAW. Bail in a capital case 
is a matter of right, if a well-founded doubt of the pris- 
oner’s guilt be entertained. Ex parte Bridewell (Miss. 

’ 


Hatch v. 


2.—Certiorari; Supreme Court may remove case from 
oyer and terminer by; appealable order. Jones v. 
People (N. Y. App.) 

3.—Chinese; California legislation as to, unconstitutional. 
In re Tiburcio Parrott (U. 8. C. C., Cal.) . : 

4.—Contract, impairing; State authorizing suit. against 
itself; repeal. South. & N. Ala. R. R. Co. v. State (U.S. 
§. ©.) i 


statute inpairing; reserved power to alter 
Union Passenger Ry, Co. 


5.—Contract; 
charter in State constitution. 
v. Philadelphia (U. 8S. 8. C.) : 
6.—Disposal of infants’ estates by legis ‘enactments 
Yr i epee Burke v. Mechanics’ Savings Bank 
( § * 
7.—Legislation impair ing ‘obligations to contract or author- 
izing modification of judgments, unconstitutional. 
Ratcliffe v. Anderson (Va. 8. C. ‘ 
8.—State legislation regulating State courts constitutional, 
Bowman v. Lewis (U. 8. 8. C.). shbhattaienetheuend 
9.—State legislation ; construction of, as to constitutionality 
under State Constitution. County of Livingston v. 
Darlington (U.S. S.C.) ... 
10.—Impairing State law; obligation of contract by repeal 
of remedial statute. ‘State ex rel. Trenholm v. Gaillard, 
(U.8.8.C) { 
11.—Election; Federal supervisors of, law constitutional. 
Ex parte’ Siebold (U. 8.8. C.).. ; 
12.—Election; jurisdic tion fod Federal ‘court, habe: as 
Ex parte ‘Clark (U.8. 8. C.). 
13.—Evidence; change in law of. ‘violation’ of fourteenth 
amendment. Reynolds v. Randall (R. I. 8. C. 
14.—Insolvent law by a State; ;_U. 8. Constitution does 
not prohibit e nactment of. In re Dawson (Me. S. C.).. 
15,—Militia; power of State as to, concurrent with that of 
Congress; State may forbid armed bodies of men 
organizing or parading. Dunne v. People (Il. 8. C.) 
16.—Municipal corporation owning improved wharves, not 
<4 from collec ting dues. North W. Un. Packet 
‘o. v. St. Louis (U. 8. 8. C.) 
17.—National bank; provisions of U. S. revenue statute 
that National banks shall pay tax on pm notes 
of municipalities paid_out, constitutional. National 
Bank of Little Rock v. United States (U. 8. S. C.) 
18.—Private property taken of for —_ use; maxim 
that king can do no wrong, no tans in our sy: om: 
implied contract. Langford y. United States (U. 
8. C.). 
19, —Suretyship; ‘statute ‘relieving officer from liability + 
wrongful seizure on process. Towle v. Mann (lowa 
20. —Taxation; . State license tax on™ ‘drummers,”’ 
tional. In re Rudolph (U.S. C. C., Nev.) 
21.—Taxation; State, of peddlers selling by wae con- 
stitutional. Howe Machine Co. v. Gage (S. §,).. 
22.—Wharfage, discrimination in city, against ae 
ie cree unconstitutional. Guy v. Baltimore ©. . 
8. C.) 


sorpus. 


23.—Taxation; exemption from city, on private 


~ erty ; 
statutory construction. City of Kansas v. 


(Mo. 


24. —Treaties giving aliens right to hold real estate ; i, Cronty 
with Switzerland. Hauenstein v. Lynham (U. 8.8. C.) 17 
25.—State may authorize bridge over navigable hg 
albot Co. v. — Ann Co, (Md. App.)... .. 
26.—Statute providing that accused may elect to be tried 
by court instead of jury, does not conflict with the 
constitutional provision for trial by jury. State v 
Worden (Conr. 8. C.) 
27.—Law authorizing destruction of eng — 
unconstitutional. Lowry v. Rainwater (Mo. 
See Criminal’ Law; Prescription. 
CONTEMPT. See Corporations. 
CONTRACT. Assumpsit; when it lies for work ae 
on incompleted. Carroll v. Giddings (N. H. 8. C.) .. 
. Consideration ; subscription for church bell re A 
until money spent for; death of subscriber revokes; 
promissory notes. Pratt v. Trustees YD ks 


S. ° 
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CONTRACT — Continued. 
3. —Damages on breach of ; to manufacture specified —_ 
cle ; loss of profit. Hydraulic reeset Co, v. Me- 
Haffie (Eng. App.) 
4,.—Foreign laws, NUR 
Canada Sou. Ry, C 
5.— _ letter; minds ~ mie eon meet ; chan; 
firm, when it annuls on First Nat'l Ban 
Se * Hale (U. 8. 
srformance akon ground for action on; meas- 
ure ~alienonan MeMillan v. Malloy (Neb. 8. C %) 
7.—Lunacy ; contracts of person afterward pA a lu- 
natic, when binding. utual L, Ins. Co. v. Hunt (N. 


Pp. 
8.—Misrepresentation ‘as to market price no “Fround for | 
avoidance. Graffenstein vy. Epstein (Kans. 8. C.) ..... 
9.—Real estate, sale of; conditional execution ; ee 
dependent on advice of counsel as to title. Dietz v. 
Farish (N. Y. / App.) 
10.—Reformation of; what necessar 'y to maintain action for. 
Petesch v. Hambach (Wis. 8. C. 
11.—Rescission of ; when for fraud party rescinding need 
not reimburse wrong-doer. Guckenheimer v. Ange- 
CEI, Wen es ccria ics sancucnsese a¢etahh baaenihey oot 
2.—By States as to location of fae seats. Newton v. 
Comrs. of Mahoning (U. §S. S. C.) 
13.—For sale of stocks ; construction ‘oe contract; a writing 
contains all that may be os" implied from it. Jones 
v. Kent, Admr, (N. ‘ aeniena 
14.—Of sale; acceptance of ui by letter when time not 
material. Branson v. Stannard (Eng. A 
15.—Sunday, subscription to 
of charity. Allen v. Duffy (Mich. 8. C.) 
16.—Teacher prevented from exercising duties by reason of 
closing of school on account of epidemic, is entitled to 
same ————— as if he had served continually. 
Dewey v. 
17.—For work; damages; contractor entitled to recover 
value of work done when contract cancelled. Fitzger- 
ald y. Allen (Mass. 8S. C.) 
18.—Unavoidable absence of employee 3 ; breach of ‘con- 
tract. Leopold v. Salkey qi. 8. ©.) 
19.—Void by public policy ; procuring 7 
office. Megnier v. Corwine, Ex’r (U.S 
See Banks; Consideration ; ‘Constitutional Law; 


porations ; Damages ; Evidence ; Insurance, Fire: In- 
surance, Life; Married Woman; 
tions. 


CONTRIBUTION When eons fagqrentints. in action 


Municipal Corpora- 


for. Newcomb vy. Gibson (Mass 
CONVERSION. Refusal of owner of real estate ‘to 
allow removal of articles affixed to such estate without 
consent of owner, not a conversion of articles. Morri- 
ge FE OF rr re ey ree 


CONVEYANCE. Fraudulent; deed; 13 Eliz., ch. 5; 
delaying creditors. Boldero v. London and W, Dis- 
count Co. (Eng. Ex. D.).. 

—Fraudulent, when voluntary ‘settlement on wife not; 
reserve power in grantor to revoke. People’ s Bank o 


Belleville v =, Nat. Bk. (U. 8. C. C., Ky.}.........000 276 


See Fruudulent Conveyance. 


COPYRIGHT. yy of novelty not secured by. 
ker v. Selden (U. 8. S. C.) 
2.—Assignment of, 
ing ey ety 
Cooke (Eng. C 
3.—False claim yon articles not copyrightable. Roserback 
v. Dreyfuss (U. S. D, C., N.Y.) 


CORPORATION. Contempt, may be punished = f 
su ee tecum. Cowil v. Trudeau ( wer Canad. 


in printing for purpose of _produc- 
infringement; photograph. Lucas v. 


me subscription to stock; what does not amount 
to  pelorty of of contract. Lake Ontario 8. R. R. v. Curtis 


3.—Contract rt; officers of, before incorporated, valid if 
afterward ratified; both parties one from deny- 
ing contract. Whitney v. Wyman (U C.) 

4.—Leave given by railroad company ‘of road, ea 
ments and fixtures for which there is no authority given 
in charter ultra vires and void. Thomas v. 
Jersey R. R. Co. (S. 

5.—Creditors’ bills against delinquent subscribers to siocie ” 
of. Hatch v. Dana (U. 8.8. C.).. 

6.—De facto officers may maintain action on behalf of. 
Mechanics’ National Bank of Newark v. Burnet Manu- 
facturing Co. (N .C. 


7.—Right to hold real estate in another State; conflict of 
law; benevolent corporation; who may not im h 
conveyance. sua and Foreign Christian Union v. 
Yount (U. 8. 8. C. 
8.—Foreign caamamalie may maintain action to enforcea 
rene 1k aed v. Union Mutual Life Insurance Co. 
enn 
9. t . AA ee wer to mo: real pro 
erty. Jonesv. N.Y. T 1 Co (U. SBC.) ino 
10,—Statute of Timitations: “Habiity. & trustees for debt; 
yong’ statute begins to’run. Duckworth v. Roach (N. Y. 


il. ire of stock need not be on corporate books. 
Cornick v. Richards (Tenn, 


nion School Dist. (Mich. 8. C.).........-.... 424 


BB. Di)... neccrccccces eete tees | 
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Pp.) 
for church Duilai a work 
uty % 7 293 


~~ 


intment to 
C.) 2 


. 858 


‘ 


Core ccceccccesces cee sctecces 0005 1ees dees see 257 


Pisac+eed naeiesposcnenecd essabdtedsis 815 


494 





CORPORATION — Continued. 
12.Fraudulent transfer of stock in; corporation taking 
due — not estop from denyin validity of trans- 
fer. Waterhouse v. London & 8. E. Ry. Co. ( ey a 
13.—Trustees; liability of, for failure to spent. F 
tation not extended 
Bullard (N. Y. App.) 
14.—Courts will issue writs of quo warranto, mandamus 
or injunction to keep corporations within their lawful 
ae. Pssyaee ex rel, Cappel v. Chamber of Commerce 
is. ) 
15.—Ultra vires ; ratification by acquiscence. 
Lanahan (U. 8.8. C.). 
16.—Ultra vires; purchase of promisso’ 
note. Ehrman v. Union Central 


note, not — 
ife Insurance 


PAGE. 


19” 


ed by successive defaults. Losee v. , 


Cresswell v. 
51 


> 1% 
7.—Trustees and stockholders ; ~, — {eres of limi- 


tations. Knox v. Baldwin’ N. Y. 
18.—Liability of directors for failing to an ere 
ors not_bound to act after compan — ines 1 
— Van Amburgh v. Baker (N. App.) 
See Evidence; Foreign Corporations ; wowed 
Municipal’ Corporations; Railroads; Religious 
ations. 
COSTS. Stay of prscentings to enforce paents 
poverty not a good excuse. Felt v. Amidon (Wis. S.C. ) 
See Criminal Law. 
COUNTER-CLAIM. Equitable set-off in action 
against sureties, when claim of, allowed. Coffin v. Mc- 
Lean (N. Y. 
COUNTY TREASURER. See Suretyship. 
COVENANT. Agreement by grantee contained in 
pod ge poll does not run with land, Martin v. Drinan 
(Mass. 
2 Mighwa ay not an incumbrance within covenant against 
incumbrances. Jordan v. Eve (Va. 8. C. App.) 


CREDITOR, See Assignment. 
CRIMINAL LAW. Abortion before quickening not a 


crime at common law. Mitchell vy. Commonwealth (Ky. 


App.) 
2.—Accomplice, concealment does not make om Need be- 
fore the fact. Noftsinger v. Texas (Tex. Ap pp.) 
3.—Arson in first degree, evidence admissible in trial oi ‘of 
accessory that tends to prove guilt of betacinals 9a 
ance; construction of statute. Levy v. People;(N. Y. 


App. 
4.—Assault with intent to’ commit rape, declarations a 
imbecile prosecutrix incompetent. Hornbeck v. Ohio 
(Ohio 8, C.) 
5.—Burglary; “‘illiacati charging that prisoner “broke 
into a store-house,” is insufficient. Hager vy. Obio 
Ct ad ch eee ee 
6.—Burglary; where one enters a closed building with 
consent of ow ner, the ro" of consent is for jury. 
State v. Jansen (Kans. 
7.—Burglary; variance; ownership of 
pons as ‘charged in indictment, 
a. $. C. 


remises must be 
organ Vv. 


8.—Constitutional law ; statute authorizing Jess or different 
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37 


57 


— is ex post facto. Calloway v. Texas (Texas a1 


9. Vcndiivational law; one cannot be put twice in jeopar- 
dy for same offense, although two indictments are 
found. Williams v. Comm. (Ky. App.)..... 

10.—Constitutional law ; statute compelling witness to re- 
veal criminal act, and guaranteeing that such evidence 
shall not be used against him, not unconstitutional. 
State of New Hampshire v. Rowell (N. H.S. C.)....... 

11.—Costs ; where defendant is acquitted, mandamus will 

not lie’ to the State officers to enforce payment of, 

when the prerequisites imposed by the statute have not 

been complied ae United States ex rel. 
Gaines, Comp. (U. 8. C. C., Tenn.) 

‘alse pretenses, obtai ining goods by ; evidence ; col- 

r showing intent. Mayer v. People (N. ¥. 

13. ARR. pretenses; what does and does not constitute. 
Commonwealth v, Stevenson ( .C.) 

14.—False pretenses, obtaining money by, obtaining con- 
sent to enter judgment by false statements, ae 2 not 
constitute. Commonwealth v. Harkins (Mass. S. C.), 

15.—Forgery, when drawing check in name of another, not. 
Regina v. Martin (Eng. Cr. C.) anne 

16. —eelenes: confession while under unlawful ‘arrest 
inadmissible; Balbo v. —— (N. ¥.8..C 

7.—Evidence ; declarations need not be made when 

sufferer is ite breat! his last, but when he un- 

ng and vet eves his death is near. mmon- 
th v. ey (Mass. S. C.) 

18. —Tevidemes 3 dying declarations; belief of idefendant “as 
to condition. Small v. Commonwealth (Penn. 8. C.) .. 

19.—Evidence; cha: tet ge error for court to ¢ 
that a presumpt on oO t arises from an attem = 
ec or evade justice. People v. Wong Ah 

20.—Evidence; statement of Beas on former trial, w 
admissible. awe Michigan v. Arnold (Mich. 's CD, 498 
21. ——— jury; objection a dualifieation of juror, how 
taken. State v. Davis (R.I. S. C.) 

22.—Homicide; liability for, when cemeniil in self-defense 

Morgan v. Durfee (Mo. 8. C.) 


Phillips v. 
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23.—Indecent exposure; hang | a open exposure, Common- “ 


wealth v. Wardell (Mass. S. th ORE ie ep eehadeneen’ o4 
24.—International law ; treaty Chis Sweden; a ger 
of local courts as to offense on Swedish vessel. m- 
monweailth v. Luckness (Penn. 8. C.)..............--0+5 
wet ae opinions of, disqualify. Swigart v. Indi- 
in uss bdakthas we cknedaes s0dd cedeee epennose 
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—Jury; effect of misconduct of ; baw new trial not pa 


granted. Cochlin v. People (111. S. 
27.—Excluding negroes from I hlabilities of State for; 
habeas corpus. Ex and 
28.—Larceny ; owner mtteine theft to be comm 
not are. Sanders v. State (Tenn 5S. C.).. 
29.—Larceny by paramour of wife from her husband; 
moval ot eh tec ceo by wife, accompanying wife 
sad waits goods, larceny. Reg. v. Flatman (Eng. ‘di, 
30.—Murder; challenge to jury; waiver; opinion of jury: 
man; pleading; common law courts and statutory 
definitions; homicide while committing a felony ; intent; 
confession; death ca by fright; ow by means 
unknown to j y. Cox v. People (N. 7 eee 
31.—Murder; homicide commit in the commission of a 
felony murder in the first de 4g! _charge to jury; 
Laws 1855, ch. 337. Bull v. eople (N . App.) . 
32.—Murder; ‘officer killing prisoner Ot. ¥. Ag of misde- 
meanor, attempting to escape, is guilty of murder. 
Reneau v. Tennessee (Tenn. nn. 8.0.) 
33.—Perjury; yoeees: averring neds ‘of ‘tribunal; evi- 
dence; 4 
People (N. Y. App 


Coles (U. 58. C.), 332 
epeees 


418 


314 


54 


leclarati “y' as part of res geste. Eighmy iv. - 


oe dictment duplicity. ones murder of hry in one in- on 


dictment not. Rucker v. Texas (Tex. C 
Pleading; setting forth two offenses; uncertainty. 
* New Ham re Vv. Eusemnepe (N. H. 8. C.) 
36.—Rape and incest, joinder of; party b 
be guilty of both.” Iowa v. ‘tomas (lowa 
37.—Renditioa of fugitives; bail not allowable pending pro- 
o. jeodings. Ex parse Erwin (Tox. 8. C.) * 
—Trial; charge to jury; common sense not a guide to 
verdict. Densmore v. Indiana (Ind. 8. C.)............ 
39.—Trial; officer present with jury while oieliberating, 
error. People of Michigan v. Knapp (Mich. 8. C. 
40.—Twice in jeopardy; prisoner cannot be = pou 
act was in violation of two statutes. Minnesota Ve. 
Wiles (Minn. 8. C.) 
41.—Variance; idem sonans; variation in indictment for 
murder between “ Whiteman ” and “* Whitman ” i ae 
terial. aegulty. State (Tex. App.).........0..eee sees 
42.—Verdict “guilty as charged in indictment.” State ot 
BE Uy WU GIO Be Cec ccciccccccccses cocce cocce 


See National Banks. 


same act cannot 


DAMAG, ne v. Weir (Cc 


edesosecs 498 


57 


156 


S$. Contract; breach of, for work and mate- 
S. C) 259 


2.—Bond, penalt oa damages; how determined. os 
‘ 


Houghton v. 
Sa ence of wages 
issible in —— 


‘attee (N. H. S. C.) 
d during sickness, in_mitigation 
4 personal injury. Drinkwater 
‘ ¥; bnsmnore N. es P) saaen petwceseees sosnes j tt 
—Measure of, for ‘on 0 railway passenger; jury to 
take into account all circumstances of case, ‘together 
with income of party a Phillips v. London & S. 
W. Ry. Co. (Eng. App 
5.—Master and servant; . aor while doing work for 
a city on its own remises, is in the relation of servant. 
_City of Tiffin v. McCormack (Ohio 8. C.)............... 
i where owner of mine innocently works coal 
 beyon his boundary, the measure of damages is the 
actual value of coal so worked. Livingstone v. Raw- 
x ti? (Eng. H. of L.) 
Be eye where a physician was injured so as to be 
le to practice for two years, it was held that the 
a. jury must take the loss of practice as a basis, and also 
e into consideration special Pe nature of in- 


come, ete. Phillips v. London & N. bechon he Co. (Eng. 
o what is measure of damages for death of 
ld . Vv. McEnery 


a fpean 8. | another’s. Mansfie 
Mienthsbtehbeabheatnntechcates sake soncnaoke 

9.— Neg nce; owners of a market pu tting railing around 
a sates in Street where market kept, and plaintiff's 


cow is killed in — ti jump over raili are 
liable in damages : tax. Mayor of Darlington (Eng. 


chided tid ad Adeeb enised sh. endeenresoreanecseccoes 
10.—For Wron 
IS Ths ML Dine oa nd.ocenduane dean 6e00e9eeeeessectere 


App. 
11.—Measure of, in action for misre popeunation * ey in 
sale of securities. Waddell v. lockey abo 
12.—Seduction; in action for, by tthe dishonor 
and injury to feel: Rollins v. Cha’ Imers (Vt. S .C.) 
13.—Warranty; breach of, in manufactured article, Thoms 
V. Dingley (ile. S. ©.) oo.c..ccccccccccceccccccccccccccce 
See Carrier of Goods ; Contract : : Mining; Tun pat 
Corporations ; Negligence ; Slander and’ Libel 


ranty. 
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ag 7 on and Rr a binding Mellon v. Gold- 
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To individual and estate jotatty, construction 
agreement for sale; title. Look v, Kenney (Mass. 
©) pdsarsddscceceasag Peres a ee 455 
D NSE: To mortgage to secure note; 

EFEN ‘or value. Paige v. Chapman (N. H. 

See Pleadings. 

DEMURRAGE: See Maritime Law. 


DIRECTORS: See Corporations. 
PR iiGon Com Annulment restores parties to former con- 


DERD: 
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tion stock v. Adams (Kans. 8. C.).. 496 
2.—Absence from State of a husband without providing for 
a for; habitual drunkard, 


wife’s ye when 

James vy. James (N. SRC eR eee 
3.—Impotency ; allegation Sinae wife was an hermaphro- 

dite not an alle; zation of impotency; delay. Piepho v. 


215 





Sk Xb errr rare err rere 223 
4, ms wd. aoe v. Lo- 
renz (Ill. 6.) berscacsecesesa MOU 


DOCKETING. See Judgment. 
DOMICILE. ‘Question of fact ; poigttion and residence 
must coincide. Foss v. Foss iN. H & 4 >» ere 118 
DRUNKARD. When incompetent to omy property. 
an Wyck v. Brasher (N. Y. App.).. 
pumEsa. What does not constitute : : repayment of 
avails of crime while under arrest. Smillie y. Titus (N. 


we 


eee ee eee ere rer io 


2.—Money paid to redeem deed unlaw fully heid, recovera- 
ble. Matz v. Mitchell (Penn. 8. C.).. . 237 


DYING DECLARATIONS, See ‘Criminal Law. 


EASEMENTS. Implied easements as to passage and 
drainage ae Lo ene tenement. a v. 
x WD. C. S. Cx)... oe ereecrcersccccesceecesescsence 52 


3.—In underground water; diversion of ‘source of a well. 


Brain v. Marfell (Eng. ig. App. pedudetncebiiee ehspoehenes 78 
‘axation. 
EJECTMENT. PER adverse possession ; for- 
mer action pacing: must be upon some state of facts 
to avail. Dawley v. Brown,(N. Y. App.).. ssccece BB 
ELECTION. Bribery, offer by candidate to ‘pay art 
of compensation into public treasury is. Carrothers 
TB GOO Ta Fo oc aic sn sngccescccceses stvccgaxe 413 
2.—Mandamus will not lie to compel canvassing board to 
act as to fraudulent. State v. Stevens (Kans. 8, C.).. 370 


See Constitutional Law. 
EMBEZZLEMENT. See National Banks. 
EMINENT DOMAIN. Right of railway to erect 

structure cutting off light from adjoining land-owner. 
Norton v. London & N. W. Ry. Co. (Eng. App.)...... 57 
EQUITABLE ACTION. See Action; Statute of 
‘Limitations. 
ESCRO Deed in, me be delivered to grantee. 
OOH OW. Thatcher et.) ere 317 
ESTOPPEL. See aanenens Banks; Confiscation ; 
= Corporations ; Insurance, Fire; "Married W: oman ; Ne- 
gotiable Instruments; Trust. 


NCE. Administrators, admissions of, when 
EvIDSS. 9} and when not. Church y. Howard ‘w. , 
j 2 RE eee Pe rae ee 
2.—-Corporation, existence of, mag ous roved Ad general | 
reputation. Kansas v. Thompson ( ans. §.C.)....... 
3.—Contract, _— parol evidence adiaissitte to avoid 
written. eo v. Beale (Penn. 8. C.).. 84 
4.—Contract, a anation of written, by arol evidence ; 
offers of compromise, when admissible. West v. 


Smith (0.8.8. C.). . ..-ccccccccee.. cscces 33 
5.—Of dishonest acts of party foreign | cf issue inadmissi— 
ble. Madden v. Koester (Iowa S. C.).....-....+- e000 4 


6.—Hypothetical question ; Sonn emnacicadicns questions 
to test recollection ; comparison of signatures ; trans- 
ae — deceased person. Merritt v. Campbell (N. 


7.—Negotable instruments; in an action by one indorser 
against another ; evidence that after maturity of note 
defendant promised to pay! his share is admissible. 
Mensel v. deuple CWI. Bs Di) ciccvcccecccsesesscccses 195 
8.—Parol to vary writing ; independent contemp remsoss 
— counter-claim. Van Brunt v. de vt 
9.—Porol, where admissible to explain writing *“tnited 
States v. Peck (U.8.8.C)....... 
10.—Privileged communication ; attorney 


, 475 


4 
o 


and selients ex- 


tent of privilege. Bacon v. ritiie N. Y. App. Jeeves 2 
11.—Privileged communication by iP patient to physician 

may be revealed by consent of patient. Grand R., étc., 

R. Co. v. Martin (Mich. S. C.)........-. Japscatanse “OO 
12.—Survivorship, no presumption inlaw of, “in‘case of Eo. 

onss who —- by a common disaster. Russell v. Hal- 

lett (Kans. S.C.) ......cccccccsccccccccceccccscrcccccecce 
18.—Testimony of a deceased “witness at a former trial, 

_ Sghen may be given. Castigan v. Lunt ‘(Mass. 8. C).. 3 
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EVIDENCE — Continued. 
14.—Trespass and writ of entry; former application; 1 
evidence to establish identity of matter in issue. ite 


v. Chase (Mass. 8. C.) .............. ict, pinieouaie 60k Ciunale- ee 1 


15.—Deceased witness, evidence of, at former trial admis- 
sible between same parties in relation to same subject. 
Walbridge v. Knip 
16.—Reputation of insolvency admissible. Conover v. Ber- 
I isdn tans sid cha epbacadaneedentneendecs4a 
See Advancement; Carrier of Passengers; Criminal 
Law; Constitutional Law; Damages; Insurance, 
Fire; Judgment ; Municipal Corporations ; Pleading; 
Presumption ; Ratification; Slander and Libel; Wiil. 
EXECUTION. Upon judgment in favor of deceased 
rson * irregularity in issue will not avoid sale under. 
enness v. St. Claire, Circuit Judge (Mich. S. C.) ...... 
ar i requisites of. cig aw levied on must be iden- 
tified. Quackenbush v. Henry (Mich. S. C.)........... 
EXECUTORS. Liable personally on pate given by 
them for testator’s debt. East Tennessee Mfg. Co. v. 
EE i on daihs 4a'ca vehane eochakn saacuaaa 
2.—May not pledge property of testator in aid of firm 
pe testator was partner. Smith v. Ayer (U.S. 8. 


EXEMPTION. From attachment, waiver of ; when 
claim must be made. Buzzell v. Hardy (N. H. 8. C.).. 
See Homestead. 


FALSE PRETENSES. See Criminal Law. 

FISHERY. See Water-Course. 

FIXTURES. See Real Property. 

FORBEARANCE. See Consideration. 

FORECLOSURE sale; mortgage; growing crops 
on land sold; passage of title. Ruggles v. First Nat. 
AS | er es pal ORR ere 

2.—By advertisement; no loss of legal identity by change 
in name and location of newspaper. Perkins v. Keller 
NS WB acas cranaine dep pas Catkh diakoieg Minbaute 

3.—Receiver; although the mortgagor of land holds the 
legal title until the foreclosure sale, yet, in a proper 
case, when necessary to protect the mortgagee’s inter- 
ests, equity will appoint a receiver. Schreiber v. Learey 
Ee MEN ars io cenc eves nese tecares vndabadaswehaatedet 

FOREIGN ![CORPORATION. May maintain ac- 

tion to enforce mortgage. Leasure v. Union Mut. 
SF Ss ef irre 

See Taxation. o 

FORGERY. See Criminal Law; Negotiable Instru- 
ments. 

FORMER ADJUDICATION. Equitable action to 
set aside conveyance when maintainable without ex- 
hausting legal remedy. Cass, receiver, v. New O. & C. 
Fs. Ss Os Wis WM I cies: ovas ociseasedes 

See Quo Warranto. 

FOURTEENTH AMENDMENT. ‘See (Civil 
Rights ; Constitutional Law. 

FRAUD. See Conveyance; Statute of Frauds. 

FRAUDULENT CONVEYANCE may be at- 
tacked in proceedings to distribute surplus moneys on 
mortgage sale; vendee under execution sale may attach. 
Bergen v. Snedeker (N. Y. App.).........ee2.0+ acsceee 

2.—When voluntary conveyance not invalid as to subse- 
quent creditors. Harlan v. MacLaughlin (Penn. S. C.), 
FREIGHT. See Consignee. 


eee eee 


GIFT of government bonds; reservation of interest by 
donor and possession of bonds defeats gift; trust; when 
vr will not raise. Young v. Young (N. Y. —-. 

2.—Causa mortis, what constitutes. Darland v. Taylor 
TS SS BR err eis are ye 

ary notes in child’s name is not. Fanning v. Rus- 
8 Ee ae eS eee dideasee 
See Advancement. 

GRAND JURY. See Criminal Law, 


GUARANTY. See Negotiable Instruments. 
HABEAS CORPUS. See Criminal Law; Jurisdic- 


HIGHWAYS. Authorities must keep safe primary, 
and are not relieved by imposition of duty on private 
corporation. Eyler v. County Commissioners of 
Cs MD os cisc.ckcnscbsdcdasan.cabesnanies es 

HOMICIDE. See Criminal Law. 

HOMESTEAD. Exemption; a single man, who keeps 
house, is not the “head of a family,” etc.,‘thouseholder.” 
Calhoun v. Williams (Va. S. C.).............0000e08 83, 

2.—Fraudulent conveyance of, effect of. Boynton v. Mc- 
TCS 8s Serer Aimansdnee imac 
3.—When BO}. from sale of, notexempt. Smith v. Gore 

HUSBAND AND WIFE. Agent; wife no implied 
poo omey A to pledge husband’s credit for necessaries 

t awit. Debenham v. Mellor (Eng. App.)..... 
prope of lunatic husband for 

. Chappel v. Munn (. Q. B.) 


seen ease eeerens 
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HUSBAND AND WIFE-— Continued. 
3.—Joint action by, for personal injury to wife, not bar to 
rey. by oT for loss of services. Meese v. Fon du 
Gem. B.D sc pinasttacctacteventecace os ecsdocseesns 
See Married Woman. 


INCEST, See Criminal Law. 


INDECENT EXPOSURE. See Criminal Law. 
INDIANS. Jurisdiction of State or territorial govern- 


PAGE, 


ment over lands of. Langford v. Monteith (U.8.S8.C.) 415 
INDICTMENT. See Crimind Law. 
INDORSEMEN T. See Evidence; Negotiable Instru- 

ments. 


INFANCY. Partnership; a father may not sue on 
infant’s contract, when the suit is brought by a firm of 
k > see mS isa y= Osborn v, Farr ( . 5. C.) 

2.—Mortgage by infant for purchase-price of chatte! 

when valid; suretyship. wneess ¥. & 

INJUNCTION. Court has power to grant an injunc- 
tion restraining the issue by one tradesman of an ad- 
vertisement containing false statements calculated to 


reen (Wis. S.C.) 497 


injure a rival tradesman in his business. Thorley’s ‘ 


Food for Cattle v. Massam (Eng. Ch. D.).....-.....+.. 
2.—To restrain interference with mortgaged property - 
ter foreclosure. Mutual Life Ins. Co. v. Bigler (N.Y. 


pS RRP re Ort Soler Pap PRS * 234 


See Carriers of Goods 


INSANITY. Monomania not ground for avoiding vol- 
untary 497 


deed. Burgess v. Pollock (Iowa 8. C.).. 
INSURANCE, FIRE. Coal or earth oils, condition 
against; when not violated by use of kerosene. Ben- 
nett v. North British & M. Ins. Co. (N. Y. App 
2.—Destruction by military or usurped power, condition 
against; proximate and remote cause. American Ins, 
Co. V. Fal (emm. GB. OiJoco. 02.05: 00 60ssesce o0as bieene . 
3.—Explosive oils, conditions in policy as to; condition 


sJicoces 492 


not violated by use of small quantity used in coat on 


machinery. Mears v. Humboldt Ins. Co. (Penn. 8.C. 
4.—Gunpowder, condition against, violated by winws 4 
gre Salt pound. Shipman v. Oswego & O. Ins. Co.(N. 
«MDs cscnndtscd nae pesnbaheensscieneuthee einen 
5.—Other insurance, condition against, not broken by sub- 
sequent void policy. Sutherland v. Old Dominion Ins. 
Co. (Va. 8S. C.); Fi 
6.—Subsequent insurance, conditions against, when not 
broken by taking of subsequent policies. Insurance 
Co. v. Holt (O. g C.) 
7.—Ownership, stipulation of insured as to, what is not 
an avoidance 0’ Pw : 
sam. Oo. (atta. 0, 0.3... sckcseecsstcssecasaten 464609 oeee 
a condition as to; mostsege on insured 
propert oes not change ownership. Dolliver v. St. 
oseph F, & M. Ins. Co. (Mass. S. C.).... 20.56 seesseee 
9.—Incumbrances, condition against; only refers to those 
with consent of insured; judgments. Baley vy. Home- 
stead Fire Ins. Go. (N. ¥: App.) saiaade- ad 
10.—Misrepresentations as to incumbrances, effect of. 
Schumitsch v. American Ins. Co. (Wis. 8. C.).........- 
11.—Statements of insured as to incumbrances; evidence; 
estoppel. King v. Windsor Ins. Co. (Vt. 8. C.)...... 
12.—Misstatements as to title of insured; knowledge of 
agent, when imputable to company; who is agent. 
Union Ins. Co. v. Chipp (IIL. S. ©.) ......eceeeeeeee eee . 
13.—Violation of condition against non-occupancy renders 
policy void. Dennison v. Phoenix Ins.Co (Iowa S8.C.) 
14.—Misrepresentations, when they do not avoid policy ; 
knowledge of agent ; over valuation avoids policy; 
limitation of time of action, when invalid. h v. 
Republic Fire Ins. Co. (N. H. 8. C.).......-+.--+5 babea 
15.—Forfeiture; waiver; neglect to furnish proofs of los 
in time; question of fact. Brink v. Hanover Fire Ins. 


153 


Firemen’s Ins. Co. v. Holt (O. 8. C.) 356 


Kronk v. Birmingham Fire 
196 


196 


37 


16.—Right of ae to Pat proofs of loss ; waiver 


of irregularities in proof of loss wy failure to object. 
Graham v. Firemen’s Ins. Co. (N. Y. C. P.)........+++: 
17.—Contract; when billiard tables are kept for hire, and 
liquors are kept for sale as one business, and the policy 
is illegal as to one, the whole contract is void. John- 
son v. Union Ins. Co. (Mass. 8S. C.) 2... 0.005 socscseeees 
18.—Waiver of breach of condition against subsequent in- 
surance, what does not amount to. Phoenix Ins. Co. v. 
Stevenson (Ky. App.) .......0..--cecrecesccereesce 
19.—When a policy contained a clause that if the bui ding 
all, except in consequence of fire, the policy shoul 
cease, and the building did fall from some other cause, 
and the ruins took fire, the policy ceases to be in force, 
Huck v. Globe Ins. Co. (Mass. 8. C.)... «22. ceeeseeeeeee 
See Mortgage. 


INSURANCE, LIFE, Assignment of policy; unrea- 
SuRs and unconscionable agreement. Kelly v. Cap- 
Moe Giams. ©. C.J. .scccccosccsscesscsossesee cobamedgte te 
2.—Contract; Lage A for benefit of wife to be paid at end 
of ten years; ion by wife. Tenness v. Northwestern 
Mut. Ins. Oo. Glinn, &. ©.).... -.--csccsee coccccese “iden 
3.—Exemption of interest of insured from legal process. 
Geiger v. McLin (Ky. App.). .........- saganancga adden 
4.—Forfeiture for Sars of note given for og 
a | waiver; estoppel. How v. Union Mut. L. ’ 
+ ¢ 


sa5ce 
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oa es, LIFE — Continued. 
estions by medical examiner ; insured entitled to 
on poco = contemporaneous expla- 

— - Fs ave . Conn. Mut. Ins. Co. v. McMurdy -_ 


Marion a2 BE ’s wif and licy in accordance 
ik for benefit o: chikiren. division of in- 
— money. Edwards, Policy Trusts (Eng. we 

7.—When breach of ent as to pernicious habits 
does not avoid policy. Knecht v. Mut. L. Ins. Co. 
| 0.) Eee terrae ree 92 
8.—Waiver; misstatements in application ; errors of medi- 
cal examiner imputable to company. Grattan v. Me- 
tropolitan L. Ins. Co. (N. Y. Ap 
See yo oy 0, 


INSURANCE, MARIN Constructive total loss; 


7 perils insured against. 
* tanege v. North Wales soe Mak. Ins, Co. (Eng. Q. B. 


nereaaer Account extending over a pope 
years; fluctuating rate. Wilson v. Cobb (N. J. Ch. 


INTERNATIONAL LAW. See Criminal Law. 


JOINDER OF PARTIES, See Negotiable Instru- 


supe 'T. Conclusions of, as to facts stated 

ont eld v. Bland (N. ¥. App.) ........+0.2-se00s 511 
2.—In ejectment, docket of ; entry in court —_ not 

docketing. Sheridan v. Linden (N. Y. Ap pp.) idedaamet 475 
8.—Not rendered void by defect in name and description 
of defendant; parol evidence admissible to identify 

defendant. Bradford v. Rogers (Tex. S. C.)........... 277 
JURISDICTION. Appellate, of U.S. Sup. Ct. exer- 
= y habeas corpus; extent of. Exparte Sie- 
2.—Equitable; to appropriate forinfant's support legacy 
perenle at future date. Stephens v. Howard's Exrs. 

6 Far Sn Sie rar re 495 
8.—Federal courts have, as to acts done by Federal ofti- 
cers, while in discharge of duty. Tennessee v. Davis 

tt i MINE doha tieudeee, 66a ehegeceesee nésnaceninsaoece 271 
4.—Of Federal court to review judgment in collateral ac- 
we > State court for fraud. Nougué y. Clark (U. 8. 


See Appeal; Indians; Maritime Law. 
JUROR. See Criminal Law. 
JURY. See Criminal Law. 


LACHES. See Real Estate; Suretyship. 

LANDLORD AND TENANT. Tenant may den 
a hyereer of landlord. DeWolf v. Martin (R. d 

2.—When tenant may dis dispute Tandlord ‘s title. 7 MeGuitie 
v. Carter (Mich ccoccsceses 156 

LARCENY. See pwareee Low. 

LAW REPORTS. See Mandamus. 

LEASE. When tenants not liable on covenant for rent; 
seizure of prem y military authority. Gates v. 
tt in nc dtanphcth th cienwencersetssntas nes 

See Statute of Frauds. 
LEGACY. Bequest of an annuity to children for their 
ce and education, is for their lives and not 
ey to “their minority. Wilkins v. Jodrell (Eng. 
eb Gcidatcmibthaekianiodgin sheeus- ndedseiee 298 
See Statute of Limitations. 
LEVY. See Execution. 
LIBEL. See Privileged Communications; Slander and 


LICENSE. Parol license of a privilege so far ° —or 
cuted, revocable. Batchelder v. Hibbard (N. H. 8. C.), 118 
See Mining; Municipal Corporations. 


LIEN. Me will not be declared where no certain 


hase-price. Hiscock v. Norton (Mich. 8. C.) ....... 136 
2.— “Equitable, on earni of railroad; priority between 
incumbrances. Ketchum v. St. Louis (U. S. S. C.). 397 
3.—Not d by taking negotiable note if expressly 
‘ Right cf out, ae to man ho DJucccese Si 316 
— o mant to ng cro} wv. 
Bowman (Penn. $ 5 >a - 7 Ps -o0e 
See Mechanics’ Lien; Mortgage. 
LIMITATIONS See Statute of Limitations. 
LOAN OFFICE. See Mortgage. 
LUNACY. See Contracts. 
MALI QUE PROSEC N. Probable cause; 
pn justice escabliieg oe reversed on 
Pe Womsek v. Circle (Va. peGeedses saccccce v7 


MASbd ondinary Sail” Small v. Howasa ranean oss 











PAGE, 
MANDAMUS. Corporation; not allowable to compel 
to DAK stock. ‘Birmin ham Fire Insurance Co. v. 
Commonwealth (Penn. 8. 
2.—Law Reports; ublication | of; mandamus will lie to 
compel sState of Auditors to perform duties. 
People ex rel. Ayres v. State Auditors (Mich. S.C.) . 
See Election. 


MARI IME LAW. Admiralty; jurisdiction of terri- 
courts; carrier of passengers; liability of sea- 
pa vessel owner for injury to passenger; measure of 
ee Steamship City of Panama v. - Phelps (U.8. a 
2.—A ity practice; joining suit in rem against vessel, 
with suit in eons Ay ca) consignee of cargo. May- 
la. OR SN A rrr 855 
3.—Admiralty hes furisdiction in an action for injury 
caused by a tug running into a floating dry a’ Ba 
moored to the wharf. The Tug Ceres (U.S. D. C., 
sits +650 46 Kick dake pdaidainh 4a sépeed menieneeechbesheus 93 
4.—Admiralty has no jurisdiction of contract not mari- 
time. Peck v. Laughlin (U.S. D. C., Penn.)........... 94 
5.—Admiralty court, duty of, to enforce decree of admi- 
ralty court of another nation, upon a subject over 
which the latter has jurisdiction. City of Mecca (Eng. 
Re eae 30 
6.—Demurrage, claim for, not allowable when a co mntract 
of affreightment is revented by ice. Hodgson v. N. 
H, » % Fy 4 1 eer ee 84 
7.—Mortgage on a vessel between the parties, and as 
agaiust parties having actual notice, is valid without 
acknowledgment or record. Moore y. Simonds, Admx, 
ls MN aaa taies 60ntn ss 694 £45540 padeanaee anegheaess 16 
8.—Negligence, a ship executing a wrong movement to 
avoid a collision with another ship which has also 
movement, not guilty of contribu- 


- 15 


executed a wron; 


tory. The Bywell Castle (Eng. App.).................. 298 
9.—Owner of vessel not liable for act of master or mate, 
ostensibly outside ¢ om loyment. Walsh v. Bark 
Carl Haasted (U. S. D Mle cccicesanctualeabeies 94 
10.—Salvage; service in cay nature of pilotage rendered to 
foreign vessel, which had received damage. The 
Anders Knape Ging, Pre. & AGM. DAV.) ...0cc00s cceecs 119 
MARRIAGE. Betrothal, followed | Ts y 1 Ree 
common law marriage. Peck v. Peck (it woe. 344 


2.—Breach of promise of; action for, does “not survive. 
Grebe Bam's V. Bald (VS. B. O.)o. cccccccesccossccccce 517 
See Consideration; Master and Servant. 


IED WOMAN, Acknowledgment, certificate 

married woman’s conveyance conclusive, in ab- 

* erm ioten hic Mut. L. Ins. Co. v 
) 


MAR 
of, o' 
sence of fraud. 

rshall (N. J. 8. 
2.—Action; wife may sue in herown name for injury to 
personal rights, and may bring action for loss of hus- 

band’s society. Westlake v. Westlake (Ohio 8. C.) . 42 
8.—Agent, when a wife, who is living with her husband, 
buys goods for domestic use, she is his agent. To fix 
lia on it must appear that she made the > 

chase on her own credit. Wilson v. Herbert () 


8. C.) 
4.—Contracts by; — not bound by acts of husband; stat- 
uteof Mississi ipl cannot by admissions enlarge right 
to contract. k of Ame be ¥. Banks (U. 8.8. C.).. 155 
5.—With husband insane, may sue alone for personal in- 
jury. Gustin v. Carpenter (Vt. S. C.) 
6.—Mortgage by, of separate estate ; marriage settlement; 
trusts ; conveyance by trustee to beneficiary, when in- 
valid; valid; ‘power of Supreme Court to order conveyance ; 
woman’s property, statute of 1848. Douglas v. 
Cruger(N. Y. A APP. 134 
7.—When wife sells her real estate for money, ‘the trans- 
action amounts to a purchase of the money with her 
separate means, within meaning of married woman’s 
act. os v. Bank of Pike County (Mo. 8. C.).. 
8.—Note Ce tor price of land bought by her, a valid 
eo ‘ne meaning of statute. Messer v. — 
eee eee ee eee eee eee eee eee eee ee ‘ 
9. BAT 5 ; promissory note; se te estate. “Wil- 
liams v. Urmston (0.8. C.) .... . rot eee asene 76, 482 
See Action; fnewranes, Life; Ratification ; Statutory 
Construction. 


MASTER AND SERVANT. Liability of master 
to servant for y 4 by fellow-servant. Quincy Min- 
Co. v. Kitts (Mich. 8. C.) 
2.—Negligence; railroad eon liable for 7 to ser- 
vant by unsafe road-bed; violating rules o moony 
Oe BO) Central R. R. & Banking Co v. Mitchell os 
-m +1 not liable to a servant for an injury resulting 
from the mploymen of a fellow-servant in the same 
~ é loyment, Blake v. Maine C.R.R. Co. 
4—Duiy, 3s TENS safe machinery; co-servant, who is 
not. Fuller, ‘Admx. v. Jewett, Reer. (N. Y¥. App.) .... 257 
5.—When master a =e | aig ¢ dangeroes —=+4 
ery; presumption of know ey V. Hanni 
St. Joe R. R. Co. (Mo. 8S. C.) ...... mei sccedgpednsesssce 194 
6.—Contributory neg gence; liability of master to ser- 
ough v. Texas & P. 


215 


Tee eT eee eee eee eee eee eee eee 


vant for defective ‘eed 
Ry. Co. (U. 8. 8. C.).. 
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MASTER AND SERVANT — Continued. pace. | MUNICIPAL CORPORATIONS—Cont’d. PAGE. 
7.—Negligence of master of vessel causing injury to sea- 14.—Not liable for damages by negligence front of pier owned 
men, imputable to owner. Thompson v. Hermann ~ i f in navigable river; negligence. eee . Mayor 
ME Mk CaP wv 0gbcccsses °--d0usendecdens aséaseesces. 0666 7 oe escscscceesece 
8. B32 when master liable to aad Dag dy < 15. A 2. Tae ¢ City; cas cannot control ri of 
nee of co-Servant. Chicago & N. by ordinance uent to ¢ r. Long 
SES GES Siacicats waa. <pSackenekvnsesoebeuks Gaus 214 Island City v. Lo Sug island . Co, (N. Y. App.)..... 154 
9.—Negligence ; duty of master as to sitaistag safe ma- 16. —Oedinanes forbid g in streets = roof of 
chinery; need not furnish best made. Smith v. St. L., manner and cireumstances of act admissible. ble 
Kansas, C. & N. R. Co. (Mo. 8S. C.) .. ab sos mentees Te sO Se 8 RO ere ee 
See Damages; Negligence, 17. | < Lady liable t to gale ¢ on execution. Curry v. 
MECHANICS’ LIEN. Personal judgment cannot 18.—When not liable for an of f officer: collection of taxes; 
be entered in 1 <a in absence of valid lien. respondeat superior. Wallace v. Menasha 8.¢c. C3 176 
Weyer v. Beach (N. Y. App.) ........-+.-. pence seccscens 74 | 19, = uisances: when liable for injuries _< ry private 
2.—Statutory construction; ‘‘cash,” meaning of word. rty. kiley v. City of Kansas (Mo. 8. 0.)......... 14 
Hooper v. Floyd (Cal. 8. ©.).... c....s.sceccsereeeeees : 244 “Nulsance, can naiio makes eaten to el a 
See Mortgages, Chattel; Statutory Construction. “of steam engines in city must be exercised reasonably; 
MERCANTILE AGENCY. See Privileged Com- eo may yyy . — exercise. Mayor 0’ 
imunioations Oe bd = yp ps 
MILITIA. See Constitutional Law. and used for its benefit on securities issued without 
MINING. Party having simply right to mine under ie outhoriy.. Agawam National Bank v. SouthHadley 
land is liable for damage to the superincumbent soil Cee. BH. BD csasnccscctnace- od ssdashadsdcanneeeeee 516 
in its natural state. Wilms v. Jess (Ill. S.C.) .......... 324 | 22.—Ultra vires, Prctreasoes license to sell spirits at retail; 
2.—License to dig ore does not grant estate; when revoca- subsequent ordinance restricting sale invalid. Gilham 
ble; abandoning of license. East Jersey Iron Co, v. De. WR is Ue Mites scan ccenceanssonndausatesinciaus 319 
Wright (N. J. Ch.) 545s. 4hbbGhde psvncbad, Geb dpeasamedie . 495 See Constitutional Law ; Negotiable Instruments; Nui- 


See Damages. 
MISDESCRIPTION. See Action. 


MISNOMER. Abatement in judgment may be set up - 


only by pleain. Wilson v. Baker (Iowa 8. C.) ......... 

MISTAKE. Must we oe to authorize wanes Ram- 
sey v. Smith (N. J. S.C.) 

MORTGAGE, CHATTEL. Deseription; mistake 


of age does not invalidate. Harris v. Kennedy (Wis. 


Te Riivcccsds inthinctacepedas 655.608 s cons askewieesoanes 496 


2.—Firm mortgage by residents to be valid against credit- 
ors must be filed where members of firm reside. Stew- 
0 Ta ee Co GD Sonn ccks. Scan. & Keentpeetacesnes 
3.—Upon mill machinery easy of removal, and executed 
before it, was plac ed in mill, valid against mechanics’ 
lien. First Nat. Bank of Waterloo v. Elmore (Iowa 
ah is. tic waka nadidecas: ccncicedstabsanéesacaasbusaeibecke 


MORTGAGE, REAL ESTATE. Lien of mort- 
gee on insurance for owner’s benefit. Wheeler v. 
moose @ 7. Bee, Oe. GH. Bi. OQasciias sec. ~00se< 
2.—Real estate; release, effect of, as to subsequent 
lienor. Mclivain v. Mutual Ins. Co. (Penn. 8. ae 
3.—Loan office; sale under statute must be strictly fol- 
lowed ; redemption; tender. Thompson v. n 
Com’rs (N. Y. App.) 
4.—Mortgagee without notice need not protect vies Wey 
premises; practice at trial. Marshall v. Davies 
BID. 95.0656 p46 no. 9:3606 cw edenehand iden AeeGsenealiny ss 
5.— Rete by mortgagor in possession. When mortgagee 
ef follow timber removed. Searle v. Sawyer (Mass. 
8. C.). as heitem steed Seca dmein eee pede tad léas 
6. —Mortgagee may pay taxes though legal formalities in 
assessment not complied with, and add to mortgage. 
Southard v. Dorrington (Neb. 8. C.) 
See Action; Defense. 
See Foreclosure; Foreign Corporations; Infancy; 
Maritime Law; Married Woman; Recording Act; 
Trust. 


MUNICIPAL CORPORATIONS. Bonds; muni- 
cipal, when irregularity in issue, no defense. Inhabit- 
ants of Pompton v. Cooper Union (U.S.8.C.) .... 

2.—Bonds; when void in innocent holder's hands; irregu- 
larities in issue. Anthony v. sey on Co. (U 8. C.).. 

3.—Contract; liable on implied, for benefits ie dS mis- 
take of fact. Clark v. Saline Co. (Neb. S.C.) ........ 
4.—Damages; consequential, liability of, for. Mayor of 
Cumberland v. Willison (Md. App.) ... ........ --eeeee 
5.—Not liable for defective canal bridge approaches on 


Ki) 


33 
397 


State lands. Carpenter v. Cohoes (N.Y. App.) _..... 3 


6.—Evidence; admissions of officers of, as to liability, 
competent ns action against it. Gray v.’Town of Rollins- 
ford (N. H. 8. C.) 

7.—Extinction of town by legislative’ act, dividing ‘territory 
between adjoining towns; liability for ~_ of town 
divided. Pleasant v. Beckwith (U.S. S. C. 

8.—License granted by de facto officers of city good ‘if city 
retains license money; estoppel; adoption. Martel v 
City of East St. Louis (Ill. §. C.) 

9.—Negligence; throwing surplus water, etc., on private 
lands; no greater right than private party to collect 
surface water and discharge it on lands of another; 


> 195 


third party. Noonan v. Albany (N. ¥. App.)._ ...... 174 


P- 
10. e-- blasting, liability for injury from. Murph 
v. Lowell (Mass. 8. C.)............. ’ be 56 eae pEaeowe tral 


11.—Negligence; failure to ef street clean, liability for. ase 
) 


Noble v. Richmond (Va. S.C.) ........ c.ccs0c-scecece 
12.—Negligence ; lot-owner neglecting to repair sidewalk 
when directed by ordinance not liable for injury to 
Ope City of Keokuk v. Independent District (lowa 


13.—Liability ‘for buildi 
when directed. Bow 


destroyed to Chest .'t verdict, 
tch v. Boston (U. 8.8. C.). .. 


. 336 





sance, 


MURDER. See Criminal Law. 


NATIONAL BANKS. Actions against; statutory 
construction. Casey, Recr., v. Adams (U. 8.5. C.).... 376 
2.—Presumed authority of cashier; refusal to transfer 
os swe Crescent City Nat. Bk. v. Citizens’ Bank 
his sehemedoinnes 650 tupiinaeae’-aaeedee 
8.—Embezzlement by a bank cashier not an offense at 
common law, and by a National bank cashier punisha- 
ble under National k Act. Commonwealth v. Ket- 
ner (Penn. 8. C.) .. 183 
4. -~* noe ral credit, "Seligman v. Charlottesville Nat. 
S 
5.—Liability of, for ‘tan of special ‘deposits. First’ Nat. 
Bank of Carlisle v. Graham (U. 8. S. C. 
6. ar wna of shares. People ex rel. Wi 
7.—Taxation of; jurisdiction of Federal courts. ‘Pelton v. 
Commercial Nat. od nd U. 8. 8._C. . 
8.—Taxation of; jurisdiction of F re Sue. Cum- 
mings v. Merchants’ Nat. Bank (U.S. §. 
9.—Taxation; surplus fund which is AL ‘to be re- 
moved from ne rofits, not excluded in valuation of 
shares for. Strafford Nat. Bank v. Dover.... 238 
10.—Transfer of stock in, when governed by State “laws ; : 
executor. Hobbs v. Western Nat. Bank (Penn. 8S. C.).. ” 456 
11.—Usurious note; interest on, after maturity, forfeited. 
First Nat. Bank of Uniontown v. Stauffer enn. 8. 8. C.), 456 
Appeal; Constitutional Law 





N EGLIGENCE., F enone injuries by. " Fallon v. 
By 5 rer rere a 
2.—Attorney, professional negligence ot of ; not liable to 
stranger. Kat. eed Bank of D. ard (U. *. > 


3.—Contributory, ‘what is ; “fires from locomotive sp 
awd of fact. Chicago and A. R. Co. v. —" ne 
hi nospathea emanrutacied ./paeaedsaacberaaenaa 
4.—Contributory; ‘what does not amount to, in traveller 
pn yee railroad ooateg, © not looking both bet 
ones Kellogg v Co. (N 


5 ARP tn question for jury; approachin; railroad 
grains: om care TE. Stackhus v. N, Y. t. & wet 
(N. WA) ov ccscncos pepe pesgoeunoedsndeunn 
6.—Contributory; oy parent 4 i child." Smith ‘v. 
Hestonville, Mantua & F. Be. Co (Penn. S. c) 238 


7.—Contributo: Wy ays = a “ae z= LT, Hayw 


0, Meewate GH, BSED 250000000:1000:006. opends-ndcsnseeee 
o—tentlnabane: oan ad ‘company not able to lek em- 
ployee for an inj jury he was standing on 
the top of a car, b . low ridge with which he was 
familiar, and while he was not naring, oo duty 
os the wt Pittsburg & C. R. R. Co ntmeyer 
OMM. SB. U.) cccces ccccccces -sscccccccccces covccsessce 


9.—Damages; liability of railroad com for injuries 
resulting from defective bri over conch dug by 
Rooneed ot ptm y. Me m v. Second pe R. mn 


10. Defective Sasa to°toarces. soctecsease sotenite Seaeiias 


12. —Damages : county not liable to private individual for 
damages sustained from dangerous co’ ction of 
* .— ouse, Seeeee Y Lene Co. (lowa - SS anes as 
—Damages; county not liable for ni mqence s 
while in discharge of duties. et rt. 
06. GHB. BG) ove vec nssen>s0issng sd. cosabetacdteeee 483 
14.—Incorporated endl company taki —_ not liable for 
nay from theft from rafts or canal, 
atts v. Savannah Canal Co, (Ga. 8 *O). secccccccces B18 
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NEGLIGENCE — Continued. 
15.—Lessee; railway track in street; running trains at un- 
lawful speed; contributory negligence; leaving horse 
untied ; eg — to ance eae it gestion of — 
Warmore v. aee-2.- 
16.—Master and aaa tA liable in yr 
servant for injury resulting from negligence of Senueat 
in the performance of labor forcommon master. Hinds 
v. Overacker (Ind. 
17.—Ordinary care and diligence; when defendant did not 
exercise, contributory re FN of ‘ae — not 
excuse him. In re Richmond & D. R. R. Co.(Va. 8. C.), 
18.—Passenger who rides in car by permission of 
conductor, but inst rules of road, cannot recover for 
injury = of company’s negligence Penn. R. 
R. Co. on (Penn 


roun 


a 36° 
19. —Travelling in da . rk YY on highway notipresumptively. = 


Daniels v. Lebanon ( 


PAGE. 


404 


20.—Question of fact for jury if any oN doubt. Hart a 


v. Hudson River Bridge Co. (N. 

21. — nn aoe note payable at bank; 
of maker of note when bank fails. 
_S Bank (N. Y. App.) 

ere plaintiff was temporarily resting upon door- 
tcp of defendant's property, and was injured by a 
fal ing brick, the house being in a dilapidated condition, 
the defendant is liable. Murray v. McShane (Md. App.) 
23.—When standing on platform of street car is. Thirteenth 
and Fifteenth Streets P. Ry. Co. v. Bondrow (Penn. 
24.—When a child unfastens brake of railroad car without 
consent of company, and is injured thereby, compan 
is not liable. Central U.P. R. R. Co. v. Henig 
(Kans. §.C.). 
See Carrier of "Passengers: Damages; Maritime Law ; 
Master and Servant; Municipal Corporations ; 
Nuisance; Railroads. 

NEGOTIABLE INSTRUMENTS. Attorney's 
fee; stipulation to pay binding upon k ax Bank of 
British North America v. Ellis (Mass. 

2.—Bankrupt act; fraudulent transfer ” oa by holder, 
notadefense. Sullivan v. Bonesteel (N. App. 

3.—Bill of exchange; acceptance of, in blank; w eee 
bill is drawn by a real person, and the indorsement is 
forged, the persons who claim under the fo: ee 
ment have no title tothe bill. London & . Bank 
T, WeMsworem Came. TES. D.).....cccccccccecee coccsce as 

4.—Bill of exchange where payable; when made and 
accepted in one State and by terms payable in another. 
Cox v. National Bank (U 8.8. C) 

5.—Bill of exchange; implied acceptance; neglect of accep- 

ed to ‘ae Me promises to pay. Matteson v. Moul- 


m(N. Y 
6.—Bill of exchange: my of securit p Cea Bank 
Corporation v. Lumbk + Ss eee he 
7.—Bills of lading not in all respects on pee footing as 
bills of exchange, etc. ; purchaser of stolen bill of lad- 
ing does acquire title inst owner. Shaw v. Mer- 
chants’ National Bank ( » 
8.— Bona fide holder for value; burden of proof. Gutwill- 
ing v. Stames (Wis. S. C. 
9.—Bank check, holder of, has no claim against drawee; 
priority between foreign assignment and local — 
ment. Rosenthal v. Mastin Bank (U. an oe 
10.—Check, what is not a; omission of name of eaten. 
McIntosh v. Lytle (Minn. S. C.).. 
11. — note; resideation; promise to pay. 
Wright (Ohio 8. os 
12. —Guaranty does Se p ATES “indorsement. 
Trust Co. v. First National Bank (U. 8.C.). 


amages; ‘liability 
ndig v. National 


>.” Workman 


Central 


13.—Indorsement; rights of holder cond ah aD ali of paper 
negotiated after maturity. Hill v. Shields (N. C.5.C ) 
14.—Joinder of parties; guarantor of promissory note can- 


not be joined with maker. Mowery v. Mast (Neb. §.C) 
15.—Municipal securities; negotiated in violation of provis- 
ions of statute authorizing, not valid in hands of holder 
with notice. Town of Scipio v. Wright (U. 8. S. C.).. 
16.—Promissory note; collateral security for antecedent 
debt. Ex parte Wood (U.S. C. C., Penn.)..... 
17.—Promissory note, when payment "of, no discharge of. 
Best v. Crall (Kans. S. C. 
18.—Note payable to maker's own order; ‘indorsement ; 
mistake ; <aeee. Irving Nat. Bank v. Myers (N. Yy: 


App. 
19.—Note indorsed * subject to contract” not alteration. 
Cushing v Field (Me. 8. C.) . 
20.—Receiver's certificate not, though so in form ; bona 
a —. Newbold v. Peoria & 8. R. R. Co. dil. 
ag : Evidence ; Set-Off ; Sunday ; Suretyship; 

Vendor and Vendee. 

Of contents of deed; witness to deed not 
NO presuniea to know contents. Vest v. Michill (Va. 


NUISANC Building operations; eee of custom; 
damages. Baits ZY. Hobson (E . 8 ae 
2.—Liberty pole in street not a public nuisance per se. 


City of! Allegheny v. Zimmerman (Penn. S. C 
3.—Municipal corporations; injury from aiden with 
parties coasting ; city not liable for 
want of re 


duty. Sch 


“ insufficiency or 


ok *” suppression of coasting a police 


163 


bd 
a 


154 
19 


119 


214 
56 
137 


518 


74 


tz Vv. Milwaukee (Wis, S. C.)........eeeee0e 383 


| NUISANCE—Continued. PAGE, 
4.—Negligence ; storing of gunpowder near other busi- 
ness ; negligence not the controlling test. Heeg v. 
Licht (N. Y. CS Se rn eee 
5.—Railroad track and running trains; continuing acts, 
life tenant may have action for, Cain v. Chicago, R.I. 
P. R. R. Co. (lowaS. C.) . 
6.—Railroad constructed across a turnpike road, is an ob- 
struction of a public highway constituting a public 
nuisance, and an indictable offense. Northern Cent. 
R. Co. v. Commonwealth (Penn. 8. C.). : $s408se6 
See Municipal Corporations. 


374 


OFFICE AND OFFICER, See Public Office ; Quo. 


Warrar 


ORDINANCE. See Municipal Corporations. 


PARENT AND CHILD. Separstion of husband and 
wife ; custody of young child; welfare of child main 
consideration. McKim v. McKim (R. I. 8. C.) a 

PARTITION. Real property converted by will into 
personal, how reconverted to real; parties; executor ; 
trust, power under. Prentice v. Jansen (N.Y. A pp.). 


PARTNERSHIP. Dissolution; good will; when 
semeer may not do business as successor of firm. 
Morgan vy. Schuyler (N. Y. App.)..... 

2.—After dissolution, one partner may maintain an action 
against the other upon an account stated, without 
showing that the plaintiff paid the partnership debts 
woe he agreed to pay. Cochrane v. Allen (N. H. 


3.—Liabilities of partners ‘after dissolution by ‘death. ‘Bay- 
ers v. Chicago, R. 1. & . Co. (lowa 8. C.) 
4.—Rescission of agreement ; fraud ; purchase- money ; lien 
on assets. Mycock v. Beatson (Eng Ch. D 
5.—Firm funds paid to or wed liable for iui debts. 
Johnson v. Hersey (Me. 8S. C.) 
6.—Presumption of law as to loan ogg individual note 
of partner. Hoeflinger v. Wells (Wis Cc, 
7.—When liability joint, when several: -* adjudicata ; 
ency. Kendall v. Hamilton (Eng. App.) 
8.— What necessary to bind incoming partner for old firm 
debts. Dillon v. Bracken (Ga. 8S. C.) 
See Infancy; Practice; Trade- Mark. 


PARTY WALLS, Adjoining owners, rights of, to re- 
build; liability for interference with ; — — 
rior. Schill v. Brakhahus (N. Y. App.).. soba 

PASS-BOOKS. The word Mrs. indorsed on pass book 
sent to a married woman from time to time not clear 
evidence of ayy on her own credit. Wilson v. 
Herbert (N. . C) 

See Savings Banks. 

PASSENGER ‘See Carrier of Passengers. 

PATENT. See Action. 

PAYMENT and acceptance of asum less than amount 
ary: — of whole claim. Hilliard v. _ es = 

8. Ruane . 377 

PERSONAL PROPERTY. Sale; " delivery of un- 
separated articles. Lamprey v. Sargent (N. H. S. C.) 76 

2.—Sale of; goods i in store-house not separated from larger 
wine : rey Carpenter v. Graham (Mich. 


7 
58 
35 


. 374 


‘See ‘Sale; Partition. 


PERJURY. See Criminal Law. 

PLEADINGS. Defense ; in action for personal injury 
by {street obstruction, license to erect ee 
must be pleaded. Clifford v. Dam (N.Y. 
—Evidence ; in action on account stated, phate must 
c= account to —e allegation ; on epese! to 
ourt of Appeals. olkenning v. DeGraa 


453 


pp.) > 493 
3.—Statuve of limitations, what ‘necessary to avoid defense 
of, an action for fraud. Wood v. covyanesal o. 8. 
5 ae ee cee ccecces 
“See Criminal’ Law. 


POLICE. Power of, tocompel sagpaisinget sidewalk. Ma- 
mat v. Patty (Miss. S. C.) 


93 


RACTI CE. Effect of afiemeance of jud 
cation by inferior court not allow 
inorrow (U. 8.8. C. 
2.—Demurrer to bill showing | ‘claim ‘barred 7s statute ‘of 
limitations; 
Carpenter ( 
3.—Discretion of pA 4 it er of court — 4 — - 
tions actually taken at trial. Pittsburgh, C 
S Se Yi 88 8 rere 
4.—Equitable action; feigned issue; exceptions at ‘sian * 
of, may be used only on motion for new trial ons a se 
from order thereon. Watt v. Starke (U. 8.8. C.). 
5.—Supplementary complaint, allowance of, discretionary : ; 
not allowable upon an ex parte application. Fleisc 
mann v. Bennett (N. Y. App.) .............-ssese- 
6.—When decision of former suit involving same points 
conclusive. Guest v. Brooklyn (N. Y. App. 134 
7.—Order of publication: what not order of court. 


ent below; 
Durant v. 





ney Vv. BGs Gl. Ze ABP) e cocccccscsece o ee 
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PRACTICE— ential. 


8.—Order of restitution, when 





granted by Court of Ap- 


peals. People ex rel. Dailey v. Livingston (N. Y. App) 174 


9.—Partnership, dissolution of; wrongful app Ae a 
of good will. Conran of provisions of Code, § 974. 
Cook v. Jenkins (N. Y. App.) 

10.—Time to serve case and exceptions. 
Gi, T.. Aum.) :,.-- 

See Admiralty; Arrest; ‘Mortgage: "Real Property; Trial 

PRESCRIPTION. Taxation, acquiescence in, illegal; 
constitutional law; ene — of contract. 
State v. Wright (N. J.S.C.) . a 

PRESUMPTION. Evidence; presumption that party 
is not wrong-doer; that extra-territorial laws agree 
with home law s; railroad in Indian Territory. Speer 
v. Missouri, Kans. & T. Ry. Co. (Kans. 8. C.) ........... 

2.—Insurance, life; that debt existed furnishes no pre- 
sumption of payment. Manning v. John epsseneens 
Mut. L. Ins. Co. (U. 8. S. C.)....... 

PRIVILEGED COMMUNICATIONS. Libel; 
mercantile agency may make known communications 
if without malice. State v. Lonsdale (Wis. 8S. C.) 

2.—Knowledge of cause of death of patient a; insurance. 
Grattan v. Metrop. L. Ins Co. (N.Y. App. 

See Evidence ; Slander and 

PROCESS. Regularly issued, valid to protect acts 

under, though subseq 
Grafton v. Carmichael (Wis. 8. 

PROHIBITION. When writ of, will not be granted; 
nature of writ. 
Ct. Dist. (Mich. 8. C.).. 

PROMISSORY NOTE. "See Sunday. 

PROPER TY. Seat in New York Stock Exchange not. 

Grocers’ Bank v. Murphy (N. Y. C. P.) 


PROVISIONAL REMEDIES. Arrest; when Ro 
cess discharged it is gone forever. People ex rel. 
ers ¥. Bowe (NM. F. APB)... 06s .ssc00. 


PROXIMATE AND REMOTE CAUSE. aa 


Insurance, Fire. 


PUBLIC LANDS. Claims for, under grant of former 


uent error avoids proceedings. 
C. 4 


PAGE. 
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People ex rel. Hudson v. Judge of Sup. = 


sovereign we be definite. Danterive v. United 
States (U.S. 8. C.) 17 
2.—Entry nay final lands 


certificate under act sellin 

upon credit. Simmons v. Wagner (U. 8. C. C., IIl.).. 

PUBLIC OFFICE. Tie-vote: no vacancy and present 
incumbent entitled to continue. Commonwealth v. 
STONE COWES) oo 6 ceases: beac ccsden. diowwensees 6 


QUO WARRANTO. Statutory construction; form 
of writ only abolished; courts may examine title of 
municipal officer; former adjudication. People ex rel. 
Hatzel v. Hall(N. Y. App.) . . jack MGeae ae 


RAILROADS. Corporations owning, cannot escape 
liability for negligent operation of, by leasing to in- 
dividuals, power of ,c orporations as to leasing. Ab- 
bott v. Gloversville & K. H R. R. Co(N. Y. App.).. 

2.—Negligence, condition in —. tickets lituiting 
liability for, in connecting lines urke v. S. E. Ry. 
> -D.) 


Co. (Eng. C 
See Corpor ations; Nuisance. 
RAPE. See Criminal Law. 

RATIFICATION. Evidence to establish, by the wife, 
of acontract made by husband, as her agent, must 
be of an eaemtene else character. Rodgers v. Bank 
Fe, SOS OE rrr errr rer rere 

2.—Of forgery, when 2, effective. 
dike (Penn.S C.) 
See Corporations. 


REAL PROPERTY Alienage; sale of land in 
Texas before separation from Mexico to alien ; statu- 
tory construction; act of March 3, wn for removal 
of cause. Phillips v. Moure(U §.8.C.). 
2.—Fixtures, gas- oo-ppes are, attachments not: chattel 
—-- = eage v. Hanover F. Ins. Co. (N. 

pp.)..- 

3.—Sale of; misdescription; lease and underlease. 
Camberwell - South L_ Building Soc. v. Holloway 

ng 

4.—Sale of; 2 to sell; specific pei ‘formance, 

notice to complete ; reasonable time ; laches. Craw- 
ford v. Toogood (Eng. ce. D.).... 

5.—Sale of, contract of; agreement by vendor to dis- 
charge all * ‘outgoings * before completion of pur- 
chase; charge upon houses for aenprernens of 
street, Midgley v. Cappock (Eng. App.) . 

6.—Judicial sale of, order of ; judgment or ‘mor 
lien; order of alienation. at. Savings Ban 
Creswell (U. 8. S. C.) 

See Action ; ee Partition; Property. 
RECEIVER. See Foreclosure. 
RECORDINGACTS Mortgages, priority between: 

assigument ; voy 6 of J equitable title. West- 
brook v. Gleason (N. Y. App 
2.—Mortgage, one paying. first, which is discharged of 
record, ottains no priority under act. Holt v. 
Baker (WW. oe ©. 


age 
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193 


215 
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32 
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REFEREES. Fees of, regulated by act of 1869, and 
modified by amendment to Code in 1876. Schemer- 
horn v. Prouty (N. Y. App.) 

Se al. 


RELIGIOUS RPORATIONS. _Cannot en- 
gage in ete 5 dannnces: ATION v. First Baptist 
Ces GG, Ths. GB... 6c ccnisnce coun cocssessneneosagenans 
REMOVAL OF CAUSES. At, of 1875, time ¢ 
oc. Meyer v. Delaware R. R. Cons. Co. (U.8 
2.—Act of 1875; when petition not in time; not al- 
lowed unless ‘opponent of moving party is Tesident 
of State where Kagan American eesti v. 
Grove (U. 8.58 
3.—Appeal ; when pe ‘not removable ; citizenship of 
parties ; ‘cross-bill. Ayres v. Chicago (U 
4.—Second removal after cause remanded ay State 
court; Federal Revised Statutes. McLean v. Chi- 
cago & St. P. Ry Co.(U 8. C.C., » A oe 
5.—Foreign railroad corporation leasing railroad. ‘in 
State not entitled to. Baltimore & — = R. Co. 
v. Noels, admr. (Va. 8. C.) weadanedes 
See Civil Rights: “Real Estate. 
REPLEVIN See Taxation; Title. 
RES ADJUDICATA See Partnership. 
RIPARIAN RIGHTS under law of Lower Canada. 
Water-course; what — navigable river. 
Bell v. Quebec (Canada Priv. C.) 
See Water Course. 


SALE. Judicial. See Real Property. 

2.—Of negotiable paper. See Vendor and Vendee. 

3.—Of or propert Fy ersonal property sold 
delivered at agree 
Nat. Bank v. Dayton C. 

4.—Of personal property void without ‘change o Hoiaes 
sion; concurrent possession. Plaisted v. Holmes 
OR, Gh. Di Gas ocscidavvesccee. apeddas sheen sh ade cleeeiee 

5.—Of personal property. See Personal Property. 

6.—Of real estate. See Real Property. 

SALVAGE. See Maritime Law. 

SAVINGS BANKS. Pass-books; regulations re- 
quiring notice when book becomes lost or stolen, 
reasonable and proper: regulation not affected by 
ignorance or inability to read of depositor. Donlan 
v. Prov. Inst. for Savings (Mass. 8. C.)..... ..........- 

2.—Liability of, to a i ler t money paid on forged 
checks to one who had possession of pass-book by 
consent of depositor: contributory negligence in 
[wir with pass-book not a question in the case. 

eople’s Savings Bank v. Cupps (Penn. 8. C.) 

SCHOOLS. Directors of district, not liable for wrong- 
ful suspension e a if without maiice. McCor- 
mick v. Burt (IIL 

SEDUCTION. See Damages. 

SET-OFF. Counter-claim ; in absence of oe 
authority judgment cannot be recovered fom 
State by way of. People v. Dennison (N. Y.S.C.).. 

2.—Negotiable instrument ; ; indorser on note held by 
insolvent bank may set off deposit thereon. Ar- 
nold v. Niess (Penn. 


SERVICE. Where a party was induced by falso rep- 
resentations to leave is own State, and enter 
another, where he was arrested ona criminal charge, 
and while in custody served with papers in a civil ac- 
tion, it was held that such service should be set 
aside. Townsend v. Smith (Wis. 8. C.) pals 


SHERIFF. Liability of, for refusing to levy on prop- 
erty claimed by third person, without indemnity. 
Weller v. Lanning (N. J.S.C.)........cccceccseescceees 

SLANDER AND LIBEL. Evidence; retraction 

of a libel made subsequent to the commencement of 
an action therefor, not admissible in mitigation of 
damages. Evening News Association v. Tryon 
(Mich. S C.) 

2.—Libel; circular ‘tending to injury of credit, test not 
what is in mind of person circulating, but what the 
roeule will be. Capital and C. Bank v. Henty (Eng. 


Cc. ) 
8.—Privileged communications; report of preceatings 
of court of justice; correct report sent — mal. 
ice. Stevens v. Stevens (Eng. App.) ................. 
4.—Privileged communications; express malic 
terill v. Whytehead (Eng. Ex: Div.)... 
5.— Privileged communication, report of "proceedings be- 
fore a court of justice sent to a new: a by one not 
a reporter on paper, not absolute Stevens v. 
Snmemsoe (TRE, BOR). <s-cccvssesssoecees sessarentheeas 
6.—Words “ bad woman” impute adultery and are ac- 
tlonable. Riddell v. Thayer (Mass. 8. nbd veadeena 


SPECIFIC PERFORMANCE. When action main- 








16 


C.) 116 


47 


477 


78 


Place, title passes. Wyoming a 


* 4a 


Et OI EPI EO NSE 135 


ys aie alteration in deed. Stone v. Lord (N.Y. _ 


Ap 
aay 4 4 it will not be decreed. Bensel v. Guy w. ™ 
pp.)... o-0s 
See Real ‘Estate; Statute “of Frauds. 
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Corporate stock, 
oardman v. Cutter Otass 


E OF FRAUDS. 


or purchase of. 


STATU 
ment 
8.C.) 

a ig 1 promise to Rye om rf another ; consider- 
ation. — 

3.—False R. 5O ons AY eS of real es- 

tate, need not be in writing to give action. Lamm 

v. Port Deposit H. Association (Md. App.) 

4. Lease for years void by, is a lease from year to year 

if acted upon by both parties. Kaplitz v. Gustavus 

. 8. C.) 96 

—Promise ‘2 £0 pay de ‘debt ‘of another, ‘what is not. Milks 

v. Rich (N 235 

6.—Specific anicamtans sale of realestate; engross- 


ment; letter. Munday v. Asprey (Eng. Ch. D.)...... 478 
7.—Surrender by parol of lease for more than three 
years. Auer v. Penn (Penn.S.C.) .... 2... ....sseceee 4:7 


STATUTE OF LIMIT A TIONS. Action as to 
cestui que trust barred by lapse of time as to trustee ; 
California Statute. Meeks v. Oldpherts (U. 8.8. C. } 206 

2.—Equitable actions and actions ef accounts between 
co-tenants subject to the general limitation of 
twenty years only. Spauldin ae ¥ Farwell (Me.S8. C.)'. 316 
3.— cy aos not bar equitable suit for. Hedges v. 
Norris (N. J. Ch.) . 95, 
4.—Trust deed limited by debt to which it is. security. 
Blackwell v. Barnett (Tex 8. C.).. wai 
See Corporations ; Pleadings ; Practice. 


STATUTORY CONSTRUCTION. Proviso; 
statute dependent upon future condition valid. State 

ex rel. Pearman v. Liedke, Auditor (Neb. 8. C.)..... 378 
2.—Exem of Kan from city taxation on private property. 
City of Kansas v. Cook (Mo. 8. C.) 

4.—Marri woman, deed by; consent of ree. 
Laws ioe. ch. 90, § 3. Wingy. Schramm (N. Y.App.) 32 
4.—Mechanics’ lien law ; general words of repeal do ‘ot 
= special statutes. Whipple v. Christian (N. Y 


+ ( 

MS. tt Statutes of 1si3 govern ; when in doubt as 
to meaning original statute may be referred to; Pen- 
sioners’ and 1 eed Home. United States v. 

i a ag as Sa ral winds Geunees 117 

7. Mare in often,” meaning of. Stann v. Dixon 
(Wis. S . 464 
—“White man” in statute does not ‘include negro. 

” United States v. Barryman (U.S. 8. C.)............... 194 

See Alienage ; Conflict of Laws ; Corporations : ; Me- 
chanics’ Lien; National Banks; Quo Wi ‘arranto ; s 
Real Estate ; Taxation. 

STAY OF PROCEEDINGS. See Costs. 

SUBPCENA. See Corporation. 

SUBROGATION. See Suretyship. 

SUNDAY. Promissory note made on, not for that 
mason ven — at common law O'Rourke v. Rourke 
(Mic ‘ 

2, ‘Subscription made on, valid asa work of charity. 


Allen v. Duffy (Mich. 8. C.).. 
See. Contr act. 


SUPPLEMENTARY COMPLAINT. 


SURETYSHIP Aupens bonds When Hability of 

surety becomes fix Babbitt v. Shields (U. 8. 8. C.) 
— Bond; condition to obtain additional sureties. 
Nash v. Fugate (Va. App.).. 

3.— Official bond ; blanks to be filled after execution ; 
bond furnished after statutory time; erroneous 
statements by official as to receipts; estoppel ; 
agency. City of Chicago v. Gage (Ill. 8. C.). 

4.—Bailment; county treasurer violently robbed of 
county funds; he nor sureties not liable. Chamber- 
land vy. Penneil (Me. S C.). 

5.— Where part only of sureties sign, a bond is binding 
on those that have signed although it was promised 
° wen another surety. Ordinary vy. Thatcher (N. 

Ss 


204 


See Prac- 


6.— Invalid agreement to extend time of pay yment oes 
not discharge surety. McLin vy. Brakebiill (Tenn. S.C.) 57 

7.—Death of continuing guarantor revokes when 
known. Coulthart v. Clementson (Eng. + 5 .D.).... 299 

8.— Laches of creditor, discharge of surety by; neglect 
—s security in bankruptcy. Rainbow v. Juggins 
(Eng ode 

9.— Release of surety by extending time of payment; 
conengergnes: usurious interest. Stillwell v. Aaron 


(Mo. 8.C 15 
10 ~ Subrogation, oe surety not entitled to. Guuine an 


Wysors (Va 
ll. —~ aration on official bond how far bound by judg- 

ment rae ee Stevens v. Shafer (Wis.S.C.) 109 
12.— Sureties giving bonds for the faithful performance 
of duty by “ an assistant clerk "’ are net liable for his 
embezzlement in a position to which he was pro- 

moted. Manufacturers’ Bank v. Dickerson (N.J. 5S. C.) 263 


See Constitutional Law ; Infancy; Married Women. 
SURFACE WATER. See Municipal Corporations. 
SURGEON. See Malpractice. 
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PAGE. 
SURVIVORSHIP. See Zvidence. 
SWITZERLAND. See Constitutional Law 


TAXATION. Assessments potuntecty pad not re- 

—— back. Wilkes v. Mayor of New York (N. 

Siskin kekatiee’ cin we. cbaacrth laieehites cone. 

2.— Denominational institutions not public so as to be 

exempt from. Burd Orphan [Asylum vy. School Dist. 

(Penn. 8. C.) 1 

3.— Exemption of church propery must be actually 
used for church 4 eae d South Society v. 

City of Boston (Mass. 36 
4.— Easement enjoyed by railroad company in bed of 
Rx Go street may be taxed _as real seine. Appeal 

‘ax Court of Baltimore v. Western Md. R. R. Co. 





App. 
5. eae corporations, can be made only where 
a office is. People ex rel. Bay State S. & L. 
o. v. McLean (N. Y. App.)...... . 275 
6.— Municipal bonds kept out of the State not taxable. | 
State ex rel. Dunnica vy. County Court (Mo. 8. C.)... 194 | 
7.—Statutory construction; seizure of property of 
stranger on debtor’s land; when replevin lies against 
oods seized for tax. Lake Shore S. R.R. Co. v. 
oach (N App.).. 258 
8.— Statutory construction; “building ‘used artly as a 
public house and partly as a students’ boarding-house 
not exempt under statute exempting school prop- 
erty. Exeter Academy v. Fxeter (N. H. 8. C.). 
9.— Securities of other States creme by law of State 
Md > oan Tax Court of Baltimore vy. Patterson 
{ pp.) 
See Constitutional Law ; National Banks; Prescrip- 
ion 
TELEGRAM. See Acceptance. 
TENANCY. Life tenant must pay taxes and cost of 
care of estate; waste. Peirce v. Burroughs (N. H. 
Wa Pits dedhithekin casabucstlc us tctceedanideek séneercons QT 
See Landlord and Tenant. 


TENDER. See Mortgage. 

TITLE. Confusion of goods; mixture of cereal grains; 
replevin. Piazzek v. White (Kans. 8. C.) 5 

See Foreclosure. 

TORT. oe 

TRADE-M 
at 
(U. , 

2.— *ioast % India ; 
use of words conv: eying wrong impression. 
RE No os os eB ea ge Cedars eas 

3.—On manufactured tobacco; when used on smoking to- 
bacco, cannot be used on cigarettes, although made 
of same tobacco. Carroll v. Ertheiler (U. S.C C., 
Penn.) . 

4. —Partnership; when trade-mark passes to purchaser of 
owner’s manufactory. Kidd v. Johnson (U.S 8. C.) 476 

5.—Owner of, need not be manufacturer of article to which 
attached. Godillot v. Hazard(N. Y. App.).. conse 


TREATIES. See Constitutional Law. 
TRESPASS. See Evidence 
TRIAL. Cross-examination on matters not touched 
upon in een in chief, when not error. Wells 
v. Russell (U. 8. 
Sa at; technical objection to evidence ‘must be 
ific. Heath v. Heath (N. H. S. 2 
3-1 feree, finding of, [~— conflict of pions 
of law. Stewart v. Morss (N. Y. App.).. 
See Criminal Law. 


TROVER. See Carriers of Goods, 


278 


.. Letters of alphabet cannot be 
“claim as. Amoskeag Mfg. Co. v. Trainer 
ER Sa NEE Re ere er ep ee 451 
’ exclusive right to use words; fraud; 
Connell v. 

502 


503 








TRI ST. Trustee, when liable individually to oetins J 
cestui que trust. Williams v. Thorn (N. Y. App.).. 514 
2.—When objct of, completed, power of trustee divested ; 
way conveyance by trustee. Young v. Brad- a 


ley (U.S 
3.—Deposit i ty savings bank in name of another, when a 
voluntary trust. Gerrish vy. New Bedford Institution 
Gap TES GRRE B. Ca). occ ccc cccess-cccscccscscocces 135 
4.—Mortgage, purchase of, for less than face does not 
raise trust for ers — soeneesnceciiteh Powers 
Ge, Be BF uic. cance sss 000se co ssesvccesees ea 


TRUSTEES. See Corporations; “Trust. 
TWICE IN JEOPARDY. See Criminal Law 


ULTRA VIRES. See Corporations; Municipal Cor- 


porations ; National Banks. 


USURY. See National Banks. 


VARIANCE, See Criminal Law. 

VENDOR AND VENDEE. Sale of negotiable 
paper; concealment of material fact by vendor, when 
not ground for rescission of sale ; qooommodation bills. 
People’s Bank v. Bogert (N. Y. 493 





App.) 
Coutracts ; Mortgages ; Real Property ; Sale. 
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VERDICT. See Criminal Law; Municipal Corpora 
tions. 
VOLUNTARY PAYMENTS, hat are not. Uni 
ted States v. Ellsworth (U. 5. 5. C.).... ae: 2 
VOLUNTARY TRUSTS. _ W 6 “equity will not 
euforce. Weber v. Weber (N. Y.5S.C.)....... ius 
WAIVER. See Exemption; Insurance, Fire; Insur- 
ance, Life. 
WARRANTY. Damages, measure of, on implied 
warranty on sale of article ‘to be manufactured. Gerst 
Jones (Va. 8. C.)....... 111 
2. ‘Or horse; covers not unsoundness as. matte of law. 
Alexander v. Dutton (N. H.8.C.) .....c0..2.-sese0 . 118 
See Damages; Sure tyship. 
WASTE. Tenant for life unimpeachable for; entitled 
to proceeds of sale of ornamental timber cut and sold. 
3aker v. Sebright (Eng Ch. D.) ... pr bed eeen a ae 
WATER-COURSE. Fishing; gradual change of 
course; encroachment; exclusive right to fish over new 
bed of river. Foster v. Wright (E ng. ©. P. D.)....... 119 


See Constitutional Law. 


WHARFAGE 
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| WILL Evidence; parol, not admissible to alter or ex- 
plain unambiguous one! Clark v. Clark (Tenn. 8.C.).. 56 


2.—When will was found, after death of testator, in his writ- 

ing case,with the name of witness torn off, but carefully 

En Ge rved, held, that will must be admitted to eteeiies 

n Goods of Wheeler (E te  SUGe x cnecesaaaes aes 418 
3.—** Family; word, in, does not include ste “p- son. Bates 

v. Dewson (Mass See saceehen 7 
4,—Construction of; pe rpetuities: vesting ‘of estates: when 





judgment rity not bind unborn dev Ss. Monarque 
v Humarene (0. ©. Ape)... .0<60csccscdacaduenssaeeeee é 


5.—Statutory construction; beque st to church for masses 
for repose of soul; religious service. Rymer’s Appeal 
Ge. BH. Disa once os bskgs20cc05 Xn. eee ‘ 

7.—Construction; public charity. “Manner’s $s Appeal (Penn. 


2: <3... e 

8. Jequest to B ishop of Roman 
void; charitable uses (U.S. S.C 

9.—Revoeation; will re-executed a OE referring. ‘to 
codicil; codicil not thereby revoked. In the Goods of 
Rawlings (Eng. Pro = Sais hintncme-eihe écneareae 1 

af arti tion, 

WITNESS may be impeached by proof of defects of 
memory caused by disease of his body or mind. Alle- 
mann v. Stepp (lowa 8S. C.; 

See Notice, 


See Lvidence. 


ny holic church, w hen 
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